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COURT OF COMMON PLEAS

Easter @erm,

2710’!03!& 1859,

The Judges who usually sat in Banc in this term, were:

CockBurn, C. J. WILLES, J.
CROWDER, J. ByLgs, J.

THE EARL OF SHREWSBURY v. JAMES ROBERT HOPE
SCOTT and Others. June 9.

The Duke of 8., in 1700, settled lands to certain uses. After his death, vis. in 1718, his heir,—
by a settlement, which was confirmed by a private act of 6 G. 1, c. 29, intituled * An act for
annexing the late Duke of Shrewsbury’s estate to the earldom of Shrewsbury, and confirming
Gilbert Earl of Shrewsbury’s settlement in order thereto, and for other purposes therein men-
tioned,” whereby the settled estates were rendered inalienable by any future tenant-in-tail,
bet with a proviso that any issue male taking under the act might aliene, on his making the
deolaration and taking the oaths presoribed by the 30 Car. 2,¢.2,and 11 & 12 W. 8, 0. 4,
within six months after attaining the age of eighteen, and continuing a Protestant,—oconveyed
the same lands to uses in some respects different from and inconsistent with those of the
settloment of 1700 :—

Held, that, assuming the settlement of 1700 to have been left as a subsisting settlement so far
as its provisions were reconcileable with those of the settlement of 1718, the latter (in con-
Junction with the act) must be considered as the dominant settlement; and, consequently, that
the removal of the disabilities of Roman Catholica by subsequent public statates did not des-
troy the efficacy of the parliamentary settlement, so as to enable a tenant-in-tail under the
first settlement to bar the entail and dispose of the estate without cormplying with the con-
ditions imposed by the private aot.

Held also, that the acts of parliament imposing disabilities upon Roman Catholies did not pre-
vent persons of that persuasion who were legally in possession of land from alienating it;
and therefore that the enactments of the estate act of 6 G. 1, o. 29, were not to be considered
a8 intended to enforoe the general law of the realm, and consequently were not affected by
the subsequent scts which removed the disabilities which the general law had formerly
imposed upon Roman Catholics.
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Where the performance of an act is made a condition precedent to the exercise of a power, and
such performance subsequently becomes by act of the law.fmpossible,—it does not follow that
the power may be exercised without performance of the fondition.

Where, therefore, 8 tenant-in-tail had, under a proviso fo* an* estate act, power to aliene lands
on condition of his making the declaration sand takipg the oaths prescribed by the 30 Car. 2,
. 2, and 11 & 12 W. 3, o. 4, within six months sRer'attaining the age of eighteen, and con-
tinuing Protestant, and the statutes reqni;\‘pb:gih declaration and oaths were afterwards
repealed :—Held that the only effect of quch rdgeal was, that the power enabling the issue in
tail to aliene could not take effect. ., |

An estate act must bo oarried into effect, segording to the intention plainly and clearly expressed
therein, and cannot be impeachell ‘aftér’the estates have been dealt with for o century and
a half under it, by a suggéstion Yhat the proper parties were not before the legislature, or
that the legislature were impeged upon.

[The judgment affirmed it thp Eelchequer Chamber, post, p. 221.]

THis was am.gcfion of ejectment brought by the plaintiff to recover
the mansion ¢f.Alton Towers, and certain lands situate in the township
of Farley;.in the parish of Alton, in the county of Stafford. :
*2] 'f&:he plaintiff claimed the said mansion and lands as being en-

titled thereto under the 2d section of an act of 6 G. 1, c. 29,
intituled ¢ An Aect for annexing the late Duke of Shrewsbury’s estate to
the earldom of Shrewsbury, and confirming Gilbert Earl of Shrewsbury’s
settlement in order thereto, and for other purposes therein mentioned.’
See the statute, post, p. 64.

The following admiesions were entered into before the trial by the
defendants’ attorneys,—

«1. That the plaintiff is issue male of the body of John the first Earl
of Shrewsbury.

«2, That Gilbert Earl of Shrewsbury (named in the 2d section of
the 6 G. 1, c. 29) died in 1748 without issue male ; and that John Talbot
(named in the same section of the same act) died in 17483 without issue
male. .

« 8. That George Talbot, named in the same section of the said act
of parliament, died in 1788 ; and that the issue male of the said Geor,
Talbot became extinct upon the death of Bertram Arthur, the last Earl
of Shrewsbury, on the 10th of August, 1856.

¢4, That, upon’the death of the said Bertram Arthur Earl of Shrews-
bury as aforesaid, the title, honour, and dignity of Earl of Shrewsbury
did by virtue of the letters patent of creation of the said earldom (made
and granted by King Henry the Sixth to the said John first Earl of
*3) hrewsbury and the heirs male *of his body) descend and come

to the plaintiff, who then succeeded to and inherited the said earl-

om.

%5, That the plaintiff has been duly summoned to parliament and
taken his seat as Earl of S8hrewsbury ; and that it shall not be necessary
for the plaintiff at the trial of this cause to prove his pedigree from the
said John first Earl of Shrewsbury, or to give any further or other evi-
dence in proof of the facts and matters above admitted.”

The following admissions were also made on the part of the defend-
ants at the trial,— |

“That the lands described in the schedule hereunder written, being
the lands sought to be recovered in this action, are situate in the town-
ship of Farley, in the parish of Alton, in the county of Stafford, and
are parts of the estates in that county mentioned or referred to-in the
6 G. 1, c. 22, intituled, &c.; and that the duke in the said section
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referred to, at the time of his decease, had an estate of inheritance in
possession, reversion, remainder, or expectancy, in the said premises;
and that the said premises were at the commencement of this action, and
still are, in the actual possession of the defendants or some of them, and
were not subject to any estate or interest under which the right to pos-
session might be outstanding in some person not party to this action:
and that it shall not be necessary for the plaintiff at the trial of this
cause to give any further or other evidence in proof of the facts and
matters above admitted."”

The schedule above referred to described the several premises sought
to be recovered, with their respective quantities, and the names of the
occupiers.

The following admissions were also made at the trial, on the part of
the plaintiff,—* That the said Gilbert Earl of Shrewsbury, John Talbot,
and George Talbot, mentioned in the 2d section of the 6 G. 1, c. 29,
were *Roman Catholics; and that search had been made in vain *4
for all documents connected with the residence of Gilbert Earl of C
Shrewsbury at the colleges of Jesuits abroad, in Belgium and in France.”

It was also agreed that the pedigree set out on next page should be
used as evidence at the trial of the cause, for the purposes of the action.

The plaintiff gave in evidence the following documents :—

1. The settlement on the marriage of the Hon. George Talbot with
Mary Fitzwilliam, dated the 8d and 4th of March, 1718.

2. The Shrewsbury Estate Acts, 6 G. 1, c. 29, 43 G. 8, c. 40, and
6& 7 Vict. c. 28.

8. The counterpart of a lease of mines of copper, lead, &c., in the
townships of Stanton and Cotton, in the county of Stafford, granted on
the 1st of September, 1855, by Bertram Arthur Earl of Shrewsbury to
Messrs. Richmond & Niness, and which lease purported to be executed
by the earl “in pursuance and by virtue and in exercise of the powers
and authorities vested in him in and by an act of parliament passed in
the session held in the 6th and Tth years of the reign of Her present
Majesty (6 & 7 Vict. c. 28), intitu]e(f “An act for vesting part of the
settled estates of the Right Hon. John Earl of S8hrewsbuty, in the coun-
ties of Qxford, Chester, Salop, Worcester, and Stafford, in trustees, to
be sold, and for laying out the moneys to arise by such sale in the pur-
chase of other lands and hereditaments to be settled in lieu thereof to
the same uses and subject to the same restrictions, and for other pur-
poses therein mentioned,” and of every other power and authority, estate,
or interest enabling him in that behalf.”

4. An affidavit of one of the attorneys for the defendants, showing
that the defendants were trustees for the devisee under the will of Earl
Bertram Arthur.

*The settlement of 1718 was as follows :— *6
THIS indenture quinquepartite, made the 4th day of March, in C
the 5th year of the reign of our Sovereign Lord George by the grace
of God of Great Britain, France, and Ireland, King, defender of the
faith, &c., and in the year of our Lord 1718, between the Right Hon.
Gilbert Earl of Shrewsbury, cousin and heir of the most noble Charles
Earl and Duke of Shrewsbury, deceased, and the Hon. George Talbot,
only brother of the said Gilbert Earl of Shrewsbury, of the first part,
The Right Hon. Richard Lord Viscount Fitzwilliam, of Merion, in the
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kingdom of Ireland, and the Hon. Mary Fitzwilliam, sister of the said
. viscount, of the second part, the Right. Hon. George Earl of Cardigan,
the Right Rev. Father in God, William Lord Bishop of Salisbury, Sir
John gumley of London; Knt.,.and Charles Talbot, Esq., eldest son
and heir apparent of the said William Lord Bishop of Salisbury, of the
third part, the Right Hon. Richard Lord Lumley and John Talbot of
Longford, in the county of Salop, Esq., of the fourth part, Sir John
Webb, of Great Cantford, in the county of Dorset, Bart., George Pitt,
of Stratfield Sea, in the county of Southampton, Esq., and Nevile Rid-
ley, of the parish of St. Ann, Soho, in the county of Middlesex, Esq.,
of the fifth part: Whereas, the said Charles Duke of Shrewsbury, b:
his indentures of lease and release bearing date respectively the 80t{
and 31st of October which was in the year of our Lord 1700, the release
being tripartite, and made between the said duke of the first part, the
Lord olphin and William Walsh of the second part, the said Lord
Bishop of Salisbury, by the name of Dr. William Talbot, Lord Bishop
of Oxford, Sir John Talbot, and John Arden, of the third part, did
settle and convey all his manors, messuages, farms, advowsons, rectories,
tithes, lands, and hereditaments, in the several counties of Salop, Wor-
cester, Berks, Chester, *Stafford, Oxon, Wilts, and Derby, or else- 7
where in the kingdom of England and Ireland, on failure of issue C
male of his body, to the uses following, that is to say, as to such of the
said manors, lands, tenements, and hereditaments as are situate in the
said counties of Worcester, Salop, and Berks, to the use of the said
George Talbot for life, without impeachment of waste, remainder to pre-
serve contingent remainders, remainder to his first and other sons in
tail-male, remainder to the said John Talbot for life, remainder to his
first and other sons snccessively in tail-male, remainder to the said
Charles Duke of Shrewsbury and his heirs; and, as for and concerning
all and every the said manors, lands, tenements, and hereditaments in
the several counties of Chester, Stafford, Oxford, Wilts, and Derby, to
the use of the said duke for life, remainder to the said Lord Bishop of
Salisbury, by the name of Dr. William Talbot, Bishop of Oxford, Sir
John Talbot, and John Arden (both since dead), and their heirs, upon
trust for raising money for payment of the debts of the said duke as his
rsonal estate should not be sufficient to pay, and to pay all annuities
e by deed or will should appoint, and, charged and chargeable there-
with, to convey the same to such person and persons, and for such estate
and estates, and subject to such powers, provisoes, limitations, and agree-
ments as are therein mentioned for and concerning the aforesaid
manors, lands, tenements, and hereditaments in the said several counties
of Worcester, Salop, and Berks: in which said indenture is a power
enabling the said George Talbot and John Talbot, when they should be
in the sctual possession of the said manors and premises, by any deed
or writing executed in the presence of two or more credible witnesses,
to grant, limit, or appoint so much of or out of the said manors, mes-
suages, lands, tenements, hereditaments, and premises *as shall not ,
exceed the yearly value or sum of 20001. a year for the jointure of any [
wifeor wives, or the life of such wife or wives, as by the said indentures, re-
lation being thereto had, may more fully and at large appear: And whereas
thesaid Duke of Shrewsbury, in and by his last will and testament in writ-
ing, bearing date on or about the 19th of July, which was in the year of our
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Lord 1712,—reciting that, since the making of the said will, he had pur-
chased the manors of Dunthropp, alias Dunthorpe, and Showell, alias
Sowell, and divers freehold messuages, granges, lands, tenements, and here-
ditaments, situate, lying, and being in the parishes, villages, fields, and
hamlets of Heathropp, Swarford, Great Tew, Little Tew, and elsewhere
in the county of Oxford; and that he had likewise purchased a farm
called Broadstone farm, lying in Dunthropp, Chalford, Lidston, and
Broadstreet, in the said county of Oxford, held, by a college lease,—
he did thereby devise the said purchased freehold premises to the said
William Lord Bishop of Salisbury, Sir John Talbot, and John Arden,
and their heirs, to the same uses, intents, and purposes as the manors,
lands, tenements, and hereditaments in the said recited indenture tri-
artite, are limited and settled, and did thereby devise the said lease-
Eold premises called Broadstone farm to the said Lord Bishop of
Oxford, [sic,] Sir John Talbot, and John Arden, their exécutors and
administrators, upon trust to permit the persons entitled to the freehold
of the said manors in the county of Oxon to enjoy the same; and by his
said will did charge his said manors, lands, tenements, and hereditaments
in the counties of Chester, Stafford, Oxford, and Wilts, and elsewhere in
the said kingdom of England and Ireland, with the payment of the several
annuities to his servants and others for their respective lives; and of the
said will made the said George Earl of Cardigan, William Lord Bishop
*9] *of Salisbury, Sir John Stanley, and John Arden, his executors;
and some time after making the said will the said duke died: And
whereas the said duke left assets to pay all his debts and legacies, with
a great overplus: And whereas several disputes have arisen touching the
said settlement and will ; but the said Gilbert Earl of Shrewsbury, heir-
at-law to the said duke, being determined not to marry, hath agreed to
confirm the said settlement made by the said duke, and to marry his
said brother, and make such further provisions as is usual in such cases:
And whereas the said Sir John Talbot and John Arden are dead: And
whereas the legal estate of and in the manor of Dunthropp and other
the purchased premises in the county of Oxford is now vested in the
said Bishop of Salisbury, and the said George Earl of Cardigan, Wil-
liam Lord Bishop of Salisbury, and Sir John Stanley are likewise
interested in other parts of the said premises for payment of debts and
legacies of the said duke: And whereas a marriage is by God’s permis-
sion intended to be shortly had and solemnized between the said George
Talbot and Mary Fitzwilliam: Now, this indenture witnesseth, that, in
consideration of the said intended marriage, and of the sum of 13,0004,
of lawful money of Great Britain to the said Gilbert Earl of Shrews-
bury and George Talbot, or one of them, in hand paid by the said
Richard Lord Fitzwilliam, Mary Fitzwilliam, and George Pitt, some or
one of them, at or before the sealing and delivery of these presents, as
and for the marriage portion of the said Mary Fitgwilliam, and of the
further sum of 5s. of like money to the said Gilbert Earl of Shrewe-
bury, George Earl of Cardigan, William Lord Bishop of Salisbury, and
Sir John Stanley, in hand likewisc paid by the said Richard Lord Lum-
ley and Nevile Ridley, at or before the ensealing and delivery of these
*10] presents, the respective *receipts of which said sums of 13,0001.
and 5s. they the said Gilbert Earl of Shrewsbury, George Talbot,
George Earl of Cardigan, William Lord Bishop of Salisbury, and Sir
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John Stanley, do hereby respectively acknowledge, and thereof and of
and from every part and parcel thereof do acquit, release, and for ever
discharge the said Richard Lord Viscount Fitzwilliam, Mary Fitzwil-
liam, George Pitt, Richard Lord Lumley, and Nevile Ridley, their heirs,
executors, and administrators, by these presents, and, for settling and
confirming the manors, lands, tenements, and hereditaments hereinafter
mentioned to the several uses, intents, and purposes, and subject to the
trusts, provisoes, limitations, and agreements hereinafter declared and
expressed, and for divers other good and valuable considerations here.
uato specially moving, they the said Gilbert Earl of Shrewsbury, George
Earl of Cardigan, William Lord Bishop of Salisbury, and Sir John
Stanley, according to their respective estates and interests, and subject
to the annuities and annual payments, and to the jointure of the Duchess
of Shrewsbury charged on some of the said manors, and to the remedies
for recovering the same, have, and each and every of them hath, bar-
gained, sold, aliened, released, and confirmed, and by these presents do,
and each and every of them doth, bargain, sell, alien, release, and con-
firm unto the said Richard Lord Lumley and Nevile Ridley (in their
actual possession now being by virtue of a bargain and sale to them
thereof made by the said Gilbert Earl of Shrewsbury, George Earl of
Cardigan, William Lord Bishop of Salisbury, and Sir John Stanley, for
one year, in consideration of lawful money, by indenture bearing date
the day next before the day of the date of these presents, and by force
and virtue of the statute for transferring uses into possession), and to
their heirs, all those the manors of Dunthropp, alias Dunthorpe,
*and Showell, alias Sowell, in the coanty of Oxford, and all the *11
freehold messuages, granges, lands, tenements, and hereditaments, K
lying and being in the parishes, villages, fields, and hamlets of Heathrop,
warford, Great Tew, and Little Tew, in the said county of Oxford, and
also all and every the manors, freehold messuages, farms, advowsons,
rectories, tithes, lands, tenements, and hereditaments, situate, lying, and
being in the several counties of Salop, Worcester, Berks, Chester, Staf-
ford, Oxford, Wilts, or elsewhere in the kingdom of Great Britain or
Ireland, whereof or wherein the said duke, or any other in trust for
him, at the time of the death of the said duke, were seised of any estate
of inheritance in possession, reversion, remainder, or expectancy, with
all and singular their and every of their rights, royalties, franchises,
rivileges, members, and appurtenances, and all and every the manors,
nds, tenements, and hereditaments granted or settled, or intended to
be granted and settled, comprised or intended to be comprised in the
said recited indenture tripartite, together with all and singular mes-
suages, houses, outhouses, edifices, buildings, barns, stables, yards,
orchards, gardens, lands, tenements, meadows, pastures, feedings, closes,
enclosed grounds, demesne lands, commons, wastes, heaths, furzes, moors,
warshes, waters, fishings, ponds, pools, streams, woods, underwoods,
free-warrens, rents, reversions, services, courts-leet, courts-baron, view
of frankpledge, perquisites and Eroﬁts of courts, fairs, markets, tolls,
piccage, stallage, waifs, estrays, heriots, goods and chattels of feloms,
fugitives, and %elons of themselves, rights, royalties, privileges, profits,
commodities, advantages, emoluments, hereditaments, and appurte-
pances whatsoever to the said several manors or lordships and premises,
every or any of them, belonging or in anywise appertaining, or accepted,
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reputed, enjoyed, deemed, taken, or known as part, parcel, or member
*12] of them or any of them; and the reversion *and reversions,
remainder and remainders, rents, issues, and profits of the said pre-
mises ; and  all the estate, right, title, interest, use, trust, possession,
property, claim, and demand of the said Gilbert Earl of Shrewsbury,
George Earl of Cardigan, William Lord Bishop of Salisbury, and Sir
John Stanley, in and to the same, except out of this present grant and
release all manors, messuages; lands, tenements, and hereditaments, in
the county of Middlesex, and also except the said farm called Broad-
stone farm, and all lands, tenements, and hereditaments thereunto
belonging, and also except the manor of Cooksey, and all and every the
messuages, cottages, mills, lands, tenements, meadows, leasowes, closes,
coppices, wood grounds, boileries of salt-water, or salt-fatts, walling
rents, and hereditaments whatsoever, which were late the estate of the
Hony Gilbert Talbot, deceased, late father of the said Earl and George
Talbot, situate, lying, and being in Cooksey, Upton Warren, Elm
Bridge, Purshall éreen, Timber Hanger, Bromesgrove, Dodderhill, and
Droitwich, or elsewhere in the county of Worcester, To have and to
hold the said manors, lands, tenements, rectories, tithes, hereditaments,
and all and singular the premises hereby bargained, sold, released, rati-
fied, and confirmed, or intended 8o to be, with their and every of their
rights, members, and appurtenances (except a8 is hereinbefore excepted),
unto the said Richard Lord Lumley and Nevile Ridley, and their
heirs, to and for the several uses, intents, and purposes, and subject
to the several trusts, provisoes, limitations, a.mr agreements herein-
after mentioned and declared concerning the same, that is to say,
until the said intended marriage shall take effect, to the same uses,
intents, and purposes as the said manors, lands, tenements, rectories,
tithes, hereditaments, and premises are and stand limited in and by
the said recited indenture tripartite of settlement; and, from and
*13) *immediately after the solemnization of the said intended mar-
ringe of the said George Talbot and Mar]y Fitzwilliam, then, as

for and concerning all and every the manors, lands, tenements, and
hereditaments in the several counties of Worcester, Salop, and Berks,
with their and every of their rights, members, and appurtenances, to the
use and behoof of the said Richard Lord Viscount Fitzwilliam, and
George Pitt, their executors, administrators, and assigns, for and during
the term of ninety-nine years, if the said George Talbot and Mary Fits-
william his intended wife shall jointly so long live,—Upon trust that
they the said Richard Lord Viscount Fitzwilliam, and George Pitt, and
the survivor of them, his executors, administrators, and assigns, shall,
out of the rents, issues, and profits of the said premises so to them
limited for the term aforesaid, raise and pay, or cause to be raised and
Baid, the yearly rent or sum of 400! of good and lawful money of Great
ritain during the joint lives of the esid George Talbot and Mary Fits-
william, not to the said George Talbot or as he shall appoint, but to such
person and persons only, and for such uses, intents, and purposes as the
said Mary Fitzwilliam alone, without the order, direction, intermeddling,
or control of him the said George Talbot, notwithstanding the coverture
between them, shall by any writing or writings to be signed by her the
said Mary Fitzwilliam witg her name of her own proper handwriting,
from time to time direct or appoint, wherewith the said George Talbot,
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her intended husband, shall not intermeddle; the said yearly sum of
4001. to be paid quarterly, at the four most usual feasts or days of pay-
ment in the year, that is to say, Lady Day, Midsummer, Michaelmas,
and Christmas, by even, and .equal portions,—the first payment thereof
to begin and to be made at such of the said feasts or days of payment
as shall first and next happen after the *solemnization of the said *14
intended marriage; and the said yearly sum of 400L to be paid C
without any deduction or abatement for or by reason of any manuner of
taxes, assessments, or impositions to be assessed thereon or on the said
premises by authority of parliament or otherwise howsoever, or for or
by reason of any other matter, cause, or thing whatsoever; And upon
this further trust, that, after payment of the said yearly sum of 400l as
the same shall become payable and to be paid as aforesaid,’and subject
to the payment thereof and such charges and expenses as they the said
Richard Lord Viscount Fitzwilliam and George Pitt, their executors,
administrators, and assigns, shall sustain in ang about the execution of
the trusts hereby in them reposed, which they are to be paid in the first
place, they the said Richard Lord Viscount Fitzwilliam, and George
Pitt, their executors, administrators, and assigns, shall permit and
suffer the said George Talbot and his assigns, during so many years of
the said term of ninety-nine years as he and the said Mary Fitzwilliam,
his intended wife, shall jointly live, to have, receive, and take the residue
and remainder of the rents, issues, and profits of the said manors, lands,
tenements, and hereditaments, over and above the said 4007 a year, as
the same shall become payable, to his and their own use and uses abso-
lutely: And as for and concerning the said manors, lands, tenements,
and hereditaments limited in use to the said Lord Viscount Fitzwillianm
and George Pitt for ninety-nine years, determinable as aforesaid, and
as for and concerning all and every other the said manors or lordships,
advowsons, rectories, messnages, lands, tenements, tithes, hereditaments,
and premises hereby bargained, sold, released, ratified, and confirmed,
or intended so to be, with their and every of their appurtenances, after
solemnization of the said intended marriage, *to the use and behoof [*15
of the said George Talbot and his assigns for and during the term

of his natural life, without impeachment of or for any manner of waste ;
and, from and after the determination of that estate, to the use and
behoof of the said Richard Lord Lumley and Nevile Ridley and their
heirs during the life of the said George Talbot, upon trust to support
and preserve the contingent uses and estates thereof hereinafter limited
from being destroyed or discontinued, and for that purpose to make
entries as occasion shall require, but nevertheless to suffer the said
George Talbot and his assigns, to have, receive, and take the rents,
issues, and profits of the same premises to his and their own use and
uses for and during the term of his natural life ; And, from and after the
decease of the said George Talbot, then to the use, intent, and purpose
that the said Mary Fitzwilliam and her assigns, jn case the said intended
marriage shall take effect and she the said Mary f‘itzwi]liam shall happen
to survive the said George Talbot, her intended husband, shall and may
have, receive, and take yearly and every year during the term of her
vatural life the annual payment or yearly rent-charge of 1500l of good
and lawfal money of Great Britain, to be issuing and going out of all
and every the said manors or lordships, rectories, messuages, lands,

VOL. VL., C. B. (N. 8.)—3
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tenements, hereditaments, and premises aforesaid, and out of every part
and parcel thereof, with their appurtenances, without any abatement for
taxes, charges, assessments, or impositions of any kind whatsoever,—
the said annual payment or yearly rent-charge of 1500L to be payable
and paid at four of the most usual feasts or days of payment in the year,
that is to say, Lady Day, Midsummer, Michaelmas, and Christmas,—
the first payment to begin and to be made on such of the said feasts or
*16] times of payments as shall first and next happen after *the decease

of the said George Talbot; and to this further use and intent, that,
if it shall happen the said annual payment or yearly rent-charge of
15001, or any part thereof, shall be behind and unpaid by the space of
thirty days next after any of the said feasts or days of payment thereof
as aforesaid, that then and so often it shall and may be lawful to and
for the said Mary Fitzwilliam and her assigns, during the term of her
natural life, into and upon the said manors, lands, tenements, heredita-
ments, and premises aforesaid charged with the yearly sum or rent of
15001 as aforesaid, and into and upon every or any part or parts thereof,
to enter and distrain, and the distress and distresses then and there
found to take, lead, drive, carry away, and impound, and in pound to
detain until she the said Mary Fitzwilliam and her assigns shall be fully
satisfied’ and paid the said yearly sum or rent-charge of 15001, and
every part thereof, and all arrears thereof, together with the costs and
charges of such distress: And, for the better assuring the said jointure,
the said George Talbot, by this present writing, sealed in the prescnce
of the credible persons whose names are endorsed on these presewts as
witnesses hereunto, doth, by virtue of the power in the said recited inden-
ture contained, and all other powers enabling him in this behalf, grant,
limit, and appoint, that, in case the said marriage shall take effect, and the
said Mary Fitzwilliam shall survive the said George Talbot, her intended
husband, that then and in such case she the said Mary Fitzwilliam shall,
during her natural life, out of the said manors, lands, tenements, and here-
ditaments in the said recited indenture and in these presents comprised,
have and receive the annual sum of 15001 for her jointure, payable as is
hereinbefore mentioned: Provided always, and it is hereby declared and
agreed that the said Mary Fitzwilliam shall only have one annual sum of
*17] *1500L for her life for her jointure, which said annual sum of

1500l is hereby declared to be in the name or nature of a
jointure to and for the said Mary Fitewilliam, the intended wife of the
said George Talbot, and to be in full recompense, lieu, and sgtisfaction
of her dower and thirds at common law which she may or otherwise
might have, claim, challenge, or demand, of, into, or out of all or any of
the manors, lands, tenements, and hereditaments of the said George
Talbot, her intended husband : And as for and concerning all and every
the said manors or lordships, lande, tenements, rectories, tithes, here-
ditaments, and premises aforesaid, and every part thereof, from and
after the decease of the said Gieorge Talbot, so charged and chargeable
with the said annual sum of 1500L., and the remegies for recovering
thereof as aforesaid, to the use of the said Richard Lord Viscount Fitz-
william and George Pitt, their executors, administrators, and assigns,
for and during and unto the full end and term of two hundred years, to
commence and be accounted from the day of the death of the said George
Talbot, and fully to be complete and ended, without impeachment of
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waste, on the trust and confidence hereinafter mentioned touching the
said term ; and, after the end, expiration, or other sooner determination
of the said term of two hundred years, or the performance or determina-
tion of the said trusts concerning the said term, whichsoever of them
shall first happen, then to the use and behoof of the first son of the said
George Talbot on the body of the said Mary Fitzwilliam, his intended
wife, lawfully to be begotteu, and of the heirs male of the body of such
first son lawfully issuing, charged and chargeable as aforesaid ; and, for
want of such issue, to the use and behoof of the second, third, fourth,
fifth, sixth, seventh, eighth, ninth, tenth, and every other son and sons
of the said George Talbot on *the body of the said Mary Fitz- 1,0
william, his intended wife, lawfully to be begotten, severally and i
successively, one after another, as they and every of them shall be in
seniority of age and priority of birth, and of the several and respective
heirs male of the body or bodies of all and every such son and sons
issuing, the elder of such sons and the heirs male of his body issuing
being always preferred to take before the younger of such sons and the
heirs male of his or their bodies issuing : And, for default of such issue,
then as for, touching, and concerning the sai¢ manors, lands, tenements,
and hereditaments in the said counties of Worcester, Salop, and Berks,
to the use and behoof of the said Richard Lord Viscount Fitzwilliam,
Sir John Webb, and George Pitt, their executors, administrators, and
assigns, for and during the term of five hundred years, without impeach-
ment of waste, on the trusts hereinafter declared: And as for and con-
cerning the said manors, lands, tenements, and hereditaments in the said
counties of Worcester, Salop, and Berks, from and after the expiration
or other sooner determination of the said term of five hundred years,
and all other the manors, lands, tenements, and hereditaments hereby
granted, or intended so to be, from and after the several determinations
of the several and respective estates and interests hereinbefore limited,
and as the same shall severally end and determine, and charged and
chargeable as aforesaid, to the use and behoof of the first son of the said
George Talbot on the body of any other after-taken wife or wives he
shall happen to marry after the death of the said Mary Fitzwilliam,
lawfully to be begotten, and of the heirs male of the body of such first
son lawfully issuing; and, for default of such issue, to the use and
behoof of the second, third, fourth, fifth, sixth, seventh, eighth, ninth,
tenth, and all and every other son and sons of the said George Talbot .
on *the body or bodies of such after-taken wife and wives to be [*19
begotten, severally and successively, one after another, as they

and every of them shall be in seniority of age or priority of birth, and
of the several and respective heirs males of the body or bodies of all and
every such son and sons issuing, the elder of such sons and the heirs
male of his body issuing being always preferred to take before the
younger of such sons and the heirs male of his or their bodies issuing ;
and, for default of such issue, to the use snd behoof of the said John
Talbot for and during the term of his natural life, without impeachment
of waste: And, from and after the determination of that estate, to the
use and behoof of the said Richard Lord Lumley and Nevile Ridley and
their heirs, during the natural life of the said John Talbot, upon trust
only to preserve the contingent uses and estates hereinafter limited from
being destroyed or discontinued, but nevertheless in trust to. permit and
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suffer the said John Talbot to receive the rents, issues, and profits of the
said premises for and during the term of his natural life ; and, from and
after his decease, to the use and behoof of the first son of the body of
the said John,Talbot lawfully to be begotten, and the heirs male of the
body of such first son lawfully issuing; and, for default of such issue,
to the use and behoof of the second, third, fourth, fifth, sixth, seventh,
eighth, ninth, tenth, and all and every other son and sons of the body
of the said John Talbot lawfully to be begotten, severally and succes-
sively, one after another, as they and every of them shall be in seniority
of age and priority of birth, and of the several and respective heirs male
of the body or bodies of all and every such son or sons issuing, the elder
of such sons and the heirs male of his body issning being always pre-
ferred to take before the younger of such sons and the heirs male of his
*920] or their bodies issuing: *And as for and concerning the said term
of two hundred years hereinbefore limited to the said Richard
Lord Viscount Fitzwilliam and George Pitt, their executors, adminis-
trators, and assigns, the same is so limited to them on the trusts and
confidences, and to the ends, intents, and purposes hereinafter mentioned,
declared, and expressed, that is to say, upon trust, that, in case the said
intended marriage shall take effect, and the said Mary Fitzwilliam shall
survive and outlive the said George Talbot, her intended husband, and
shall be disturbed in the quiet enjoyment of the said annual sum of
1500l to be limited for her life for her jointure as aforesaid,.by the
heir-at-law of the said George Talbot or any other person whatsoever,
that then and in such case they the said Richard Lord Viscount Fitz-
william and George Pitt, and the survivor of them, or the executors and
administrators of such survivor, shall and do, by and out of the rents,
issues, and profits of the said premises, or by mortgage or sale thereof
or of a competent part thereof, or by any other ways or means as they
in their discretion shall think fit, levy and raise the gross sum of 18,0001.,
and pay the same to the said Mary Fitzwilliam, her executors, adminis-
trators, or assigns, or to such person or persons as she shall appoint,
within three months after such disturbance, with legal interest for the
same from the time of such disturbance till payment; and, after rais-
ing and paying the said sum of 13,000l and interest, and the trustees’
charges, the said term of two hundred years to cease: And as touch-
ing and concerning the said term of five hundred years hereinbefore
limited to the said Richard Lord Viscount Fitzwilliam, Sir Joha
Webb, and George Pitt, their executors, administrators, and assigns,
the same is so limited to them upon the trust and to the intents and
purposes hereinafter expressed, that iz to say, Upon trust, that,
*21] *in case there shall no son of the said George Talbot on the body
of the said Mary Fitzwilliam, his intended wife, begotten, or if all
the sons between themnn begotten shall all happen to die without issue
male before any of them attain the age of twenty-one years, and that
there be issue between them the said George Talbot and Mary Fite-
william one or more daughter or daughters living at the time of the
decease of the said Geeorge Talbot, or born after his death, which shall
attain the age of twenty-one years or be married, that then such daughter
and daughters shall have the several and respective sums of money
hereinafter expressed for their respective portions, that is to say, if
there shall -be but one daughter only and no more such, then such only
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daughter to have the sum of 20,000l for her portion; and if there
shall be two or more such daughters, then such two or more daughters
to have the sum of 20,000. to be equally divided between them share
and share alike, the said portions to be raised by the said Richard Lord
Viscount Fitzwilliam, Sir John Webb, and George Pitt, their executors,
administrators, or assigns, by and out of the rents, issues, and profits of the
premises so to them limited in use for the term of five hundred years as afore-
said, or by lease or leases, mortgage or mortgages, sale or sales, to be made
thereof, and to be payable to the said daughter and daughters respec-
tively at her and their several and respective ages of twenty-one years,
or days of marriage, which shall first happen; and upon further trust,
that, in the mean time, and until the said portions shall be payable, the
said daughter or daughters be allowed, out of the rents, issues, and pro-
fits of the said premises, interest for their respective portions after the
rate of 5. per cent. till their said respective portions shall become due
and payable; and upon trust, that, in the mean time, and until the said
*portions shall be payable, to permit and suffer such person and *99
persons to whom the next and immediate reversion and remainder L

of the premises expectant upon the said term of five hundred years shall
for the time being appertain, to receive the rents, issues, and profits thereof
over and above the said interest for the said 20,0001, and, after raising the
said sum of 20,0001 and interest, or in case the said George Talbot shall not
have any daughter or daughters by him begotten on the body of the said
Mary Fitzwilliam, or if all such daughter and daughters between them be-
gotten shall in the lifetime of the said George Talbot have been preferred
with any portions of less value than the portions hereby for them intended,
and that such portion and portions to such one or more daughters, and she
or they, or any issue of her or their bodies, be then living, be made up
to such one or more daughters or her or their issue 20,000L ; or, if the
said George Talbot shall in his lifetime pay to such one or more daugh-
ters the sum of 20,0001, or if such issue female shall happen to die
before any of their portions shall become payable as aforesaid, and that
the said trustees, their executors, administrators, and assigns, shall have
been satisfied and paid out of the rents and profits of the said premises
(which they are to be and shall be satisfied in the first place, such
money and damages as they or either or any of them shall have sus-
tained or expended in and concerning the trust aforesaid or the execu-
tion thereof), that then the said estate and term for five hundred years
in the premises, or so much thereof as shall remain unsold or undisposed
of for the purposes aforesaid, shall go with and attend upon the rever-
sion and inheritance of the premises immediately expectant thereon,
according to the uses and estates thereof hereinbefore limited : Provided
always, and it is declared and agreed by and between the said parties
*to these presents, that, if the person or persons to whom the [*28
next immediate freehold or inheritance expectant upon the said

term of five hundred years, according to the uses and estates thereof
hereinbefore Jimited, shall belong or appertain, shall satisfy and pay, or,
to the good liking of the said Richard Lord Viscount Fitzwilliam, Sir
John Webb, and George Pitt, or the survivors or survivor of them, his
executors, administrators, or assigns, shall secure to be paid, to the said
daughter or daughters the said sum of 20,000l and interest herein-
before limited to be charged and raised for the said daughter and
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daughters respectively, according to the true intent of these presents,
that then and from thenceforth the said term of five hundred years to
cease and be void: Provided also, and it is declared and agreed by and
between the sgid parties to these presents, that, after the decease of the
said Mary Fitzwilliam, and in case she shall happen to die, the said
George Talbot surviving her, it shall and may be lawful to and for the
said George Talbot and the first and other sons of his body lawfully to
be begotten, and also that it shall and may be lawful to and for the said
John Talbot and the first and other sons of the body of the said John
Talbot lawfully to be begotten, when and as he and they shall be in the
actual possession of the %reehold of the said manors, lands, tenements,
hereditaments, and premises by virtue of the limitations aforesaid, by
any deed or deeds, writing or writings, to be by them respectively
signed, sealed, or executed in the presence of two or more credible wit-
nesses, to grant, limit, or appoint, so much of or out of the said manors,
lands, tenements, hereditaments, and premises (other than and except
the said manors, lands, tenements, hereditaments, and premises in the
said county of Oxford), as shall not exceed the yearly value or sum of
*24] 2000!. a year, to and for the jointure *of his and their wife and
“*1 wives respectively, for the life and lives of such wife or wives,
any thing hereinbefore contained to the contrary thereof in any wise
notwithstanding : Provided also, that it shall and may be lawful to and
for the said George Talbot, and also to and for the said John Talbot,
by any deed or deeds, writing or writings, by them respectively to be
signed in the presence of two or more credible witnesses, to demise or
lease all or any part or parts of the said manors and premises whereof
the person making such lease shall be actually possessed (except the
capital messuage, outhouses, gardens, and parks of Hethrop, in the said
county of Oxford), to any person or persons in possession, and not in
reversion, for the term of three lives or twenty-one years, or for any
term or number of years determinable upon the death or determination
of three lives, 8o as upon all and every such lease and leases there be
reserved and made payable yearly during the continuance thereof the
usual and accustomed yearly rents, boones, and services for the same,
and 8o as in every such lease there be contained a condition of re-entry
for non-payment of the said rent and rents thereby to be reserved, and
80 as the lessee and lessees to whom such lease and leases shall be made
do seal and execute counterparts of such lease and leases, anything
hereinbefore contained to the contrary notwithstanding: And whereas
Broadstone farm, part of the premises purchased by the said Charles Duke
of Shrewsbury, was devised by the said duke by his said recited will to the
said Lord Bishop of Salisbury, by the name of Dr. William Talbot, Bishop
of Oxford, and to the said Sir John Talbot and John Arden, their
executors, administrators, and assigns, upon trust to be enjoyed by the
ersons who enjoyed his freehold estate ; and, the said Sir John Talbot and
gohn Arden being both dead, the said farm, with its appurtenances, is
*25] *now legally vested in the said William, Lord Bishop of Salisbury,
by survivorship, for all the term and estate in the lease thereof
gnnte({ now to come and unexpired, on the trust aforesaid: Now, this
indenture further witnesseth, that the said William, Lord Bishop of
Salisbury, in performance of the trust in him reposed, hath assigned and
set over, and by these presents doth fully, clearly, and absolutely assign
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and set over unto the said Richard Lord Lumley and Nevile Ridley,
their executors and administrators, the recited lease from Brazenose
College, and all his trust, term, and estate therein, to hold to the said
Richard Lord Lumley and Nevile Ridley, their executors, administrators,
and assigns, during'all the/térmand estate for years that is therein now
to come and unexpired,—upon trust and confidence that they the said
Richard Lord Lumley and Nevile Ridley shall and will from time to
time during the continuance of the said lease, permit and suffer such
person and persons as by virtue of the aforesaid limitations hold and
enjoy the freehold premises hereby granted, to receive and take the
rents, issues, and profits of the said farm and other premises held by
lease under the principal and scholars of King’s Hall College of Braze-
nose, in the University of Oxford, and according to the devise, direction,
and intention of the said Charles Duke of Shrewsbury expressed and
contained in his said recited will: And the said George Talbot, for him-
self, his heirs, executors, and administrators, doth covenant, promise,
and grant, to and with the said Richard Lord Lumley and Nevile Ridley,
their heirs, executors, administrators, and assigns, by these presents,
that, for and notwithstanding any act, matter or thing by them the said
Gilbert Earl of Shrewsbury and George Talbot done, committed, or
suffered to the contrary, they the said Gilbert Earl of Shrewsbury,
George Earl of Cardigan, *William Lord Bishop of Salisbury, and [*26
Sir John Stanley, have, or some one of them hath, good right, full

power, and lawful and absolute authority to bargain, sell, release, and
convey the said manors and premises to and for the uses, intents, gnd
purposes, and under the provisoes, trusts, and agreements aforesaid ; and
that the said manors and premises at all times from henceforth shall and
may be peaceably and quietly held and enjoyed, and the rents and profits
thereof had and taken, according to the several uses, estates, and
interests thereof hereinbefore limited, expressed, and declared, without
the lawful let, suit, trouble, interruption, or demand of the said Gilbert
Earl of Shrewsbury, George Earl of Cardigan, William Lord Bishop of
Salisbury, Sir John Stanley, and George Talbot, their heirs and assigns,
or any or either of them, or any person or persons lawfully claiming or
to claim by, from, or under them, any or either of them, or in trust for
them, any or either of them ; and that free and clear, and freely, clearly,
and absolutely acquitted, freed, and discharged, or otherwise upon rea-
sonable request saved harmless and kept indemnified by the said George
Talbot, his heirs and assigns, of and from all and all manner of former
and other bargains, sales, leases, mortgages, jointures, uses, wills, entails,
debts, statutes, recognisances, judgments, extents, executions, and of
und from all former and other estates, titles, troubles, forfeitures, and
encumbrances whatsoever, had, made, committed, done, or wittingly or
willingly suffered by the sail Gilbert Earl of Shrewsbury and (George
Talbot, or Charles Duke of Shrewsbury, deceased, or any other person
or persons whatsoever lawfuily claiming or to claim, by, from, or under
them, or either of them, or in trust for them or either of them, except
the annual rent-charge of 1200l per annum payable to the Duchess of
Shrewsbury for her life for her jointure, and also except the several
annuities charged on some part *of the said premises to the several [*27
persons for their lives by the said will of the said Charles Duke of

Shrewsbury, or otherwise, and also except the several leases made to the
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respective tenants of the said premises; and that they the said Gilbert
Earl of Shrewsbury and George Talbot and their heirs, and all and every
other person and persons anything having, or lawfully claiming any
estate or interest into or out of the said manors, messuages, farms, lands,
tenements, hereditaments, and premises, or any part or parcel thereof,
by, from, or under the said Gilbert Earl of Shrewsbury and George
Talbot, or either of them, shall and will from time to time, and at all
times hereafter, upon the reasonable request, costs, and charges in the
law of the person and persons requiring the same, his and their heirs,
executors, administrators, or assigns, do, make, acknowledge, suffer, and
execute, or cause and procure to be made, done, acknowledged, suffered,
and executed, all and every such further and other lawful and reasonable
act and acts, thing and things, assurances, and conveyances in the law
whatsoever, for the further, better, more perfect, and absolute granting,
conveying, and assuring of the said manors, messuages, farms, lands,
tenements, hereditaments, and premises, with their and every of their
appurtenances, to and for the uses, estates, interests, intents, and pur-
oses, and under the trusts, and subject to the charges and provisoes
ereinbefore contained concerning the same, be it by fine or fines,
recovery or recoveries, or otherwise howsoever, as by the counsel learned
in the law of the said Richard Lord Lumley and Nevile Ridley, their
heirs, executors, administrators, or assigns, shall be reasonably devised,
advised, or required, so as such further assurance or assurances contain
in them no covenant or warranty than only against the person and per-
sons required to make such further assurances, his and their heirs and
*28] assigns, his and their acts and *deeds, and so as the person and
persons required to make such assurance be not compelled or
hereby compellable to travel further than from the cities of London and
Westminster for the doing thereof: And the said William Lord Bishop
of Salisbury and Charles Talbot, for themselves, their heirs, executors,
and adwministrators, do covenaut, promise, and grant to and with the said
Richard Lord Viscount Fitzwilliam and George Pitt, their executors,
administrators, and assigns, that, in case the said marriage shall take
effect, and the said Mary Fitzwilliam, the intended wife of the said
George Talbot, shall him survive, that then and in such case she the said
Mary Fitzwilliam and her assigns shall and may from time to time durin
her natural life have, hold, receive, and enjoy the said annual sum o%
15001. to her limited and granted for her life as aforesaid without any
the lawful let, suit, interruption, or disturbance of or by the said William
Lord Bishop of Salisbury or Charles Talbot, or any claiming or to claim
by, from, or under them, or by their or either or any of their assent,
consent, means, privity, or procurement: And whereas, after the respec-
tive deaths of the said Gilbert Earl of Shrewsbury, George Talbot, and
John Talbot, and failure of issue male of their respective bodies, the
title, honour, and dignity of Earl of Shrewsbury will by virtue of letters
atents of creation of the said darldrm made and granted by King
glenry the VI. to John first Earl of Shrewsbury, and the heirs male of
his body, by course of descent, and per formam doni, descend and come
to the said William Lord Bishop of Salisbury, and the heirs male of his
body; and the said Gilbert Earl of Shrewsbury, George Talbot, and
John Talbot, in consideration thereof, and for the better support of the
said honour, title, and dignity of Earl of Shrewsbury, and of the said
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Lord Bishop of Salisbury and Charles Talbot joining in this present
settlement, have agreed to *consent to and use their utmost endea- ,oq
vour to procure a private act of parliament,—a draft whereof is [
repared and signed by the said Gilbert Earl of Shrewsbury, George
H'albot, Mary Fitzwilliam; William Lord Bishop of Salisbury, and Charles
Talbot,—for confirming this present settlement, and all and every the
uses, trusts, estates, powers, and limitations hereinbefore contained, and
for annexing all and every the said nanors, messuages, advowsons, tithes,
lands, tenements, and hereditaments in and by these presents granted
(except all lands, tenements, and hereditaments in the county of Middle-
sex, and the manor of Cooksey, and other the lands, tenements, and
hereditaments in and by these presents excepted), to the said earldom,
by extending the limitation thereof immediately after the respective
deaths of the said George Talbot and John Talbot, and failure of issue
male of their respective bodies, subject to the jointures and other charges
as shall be thereon by virtue of any the powers or limitations in this
gresent settlement contained, to the said William Lord Bishop of Salis-
ury and the issue male of his body ; and, for want of such issue, to the
right heirs of Charles Earl and Duke of Shrewsbury, in such manner,
and with such powers and limitations as in the said draft of the said
intended act of parliament is expressed, if the same can be obtained:
Now this indenture further witnesseth, that it is covenanted, concluded,
and fully agreed upon by and between all the said parties to these pre-
sents, and the said Gilbert Earl of Shrewsbury, George Talbot, John
Talbot, William Lord Bishop of Salisbury, and Charles Talbot, do
hereby, for themselves and their heirs, mutually covenant and agree, so
soon as conveniently may be, to make their humble application for
obtaining a private act of parliament in the form and for the purposes
aforesaid, and to usg their utmost endeavours to obtain the same and
give their consent thereunto; which said intended act *is to be [*30
prepared and carried on at the proper costs and charges of the
said William Lord Bishop of Salisbury. In witness whereof, the parties
first above named have to these present indentures interchangeably set
their hands and seals the day and year first above written.”

The principal acts relating to disabilities of Roman Catholics, are the
following : —

1James 1, c. 4. An act for the due execution of the statutes against
Jesuits, seminary priests, &c.

3 James 1, c. 5. An act to prevent and avoid dangers which grow by
popish recusants.

3 Charles 1, ¢. 2(3). An sct to restrain the passing or sending of
any to be popishly bred beyond the seas. .

80 Charles 2, stat. 2, c. 1. An act for more effectual preserving the
King’s person and government, by disabling papists from sitting in either
House of Parliament.

1 William & Mary, c. 8. An act for abrogating of the oaths of
supremacy and allegiance, and app>inting other oaths.

1 William & Mary, ¢. 9. An ac’ for the amoving papists and reputed
papists from the cities of London and Westminster and ten miles dis-
tauce from the same.

1 William & Mary, c. 15. An act for the better securing the govern-
ment by disarming papists and reputed papists.
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1 William & Mary, c. 17. An act for rectifying a mistake in the act
1 William & Mary, c. 9.

11 & 12 William 3, ¢. 4. An act for the further preventing the growth
of popery.

1 George 1,'¢. 55."“An"act’to oblige papists to register their names
and real estates.

8 George 1, c. 18. An act for explaining an act of 1 Geo. 1, ¢. 55,
and for enlarging the time for such registering, and for securing pur-
chases made by Protestants.

*31] *11 George 2, c. 17. An act for securing the estates of papists

conforming to the protestant religion against the disabilities
created by several acts of parliament relating to papists, and for ren-
dering more effectual the several acts of parliament made for vesting in
the two Universities in that part of Great Britain called England the
presentations of benefices belonging to papists.

18 George 8, c. 60. An act for relieving His Majesty’s subjects pro-
fessing the popish religion from certain penalties and disabilities imposed
on them by the act 11 & 12 William 8, c. 4.

31 George 3, c. 832. An act to relieve, upon conditions and under
restrictions, the persons therein described, from certain penalties and
disabilities to which papists or persons professing the popish religion are
by law subject.

43 George 3, c. 30. An act to entitle Roman Catholics taking and
subscribing the declaration and oath contained in the act 81 Geo. 3,
c. 82, to the benefits given by an act of the 18 Geo. 8, c. 60.

10 George 4, c. T. An act for the relief of His Majesty’s Roman
Catholic subjects.

9 & 10 Victoria, c. 59. An act to relieve Her Majesty’s subjects
from certain penalties and disabilities in regard to religious opinions.

The defendants offered in evidence the following documents,—which
were admitted in evidence by the Lord Chief Justice, subject to the
opinion of the court as to the admissibility of any of them: and it was
agreed that the opinion of the court upon the points reserved should be
given upon consideration of such only of the evidence offered on the
part of the defendants as the court should deem admissible,—

The settlement of 1700 [post, p. 34].

The will of the Duke of Shrewsbury, dated the 19th of July, 1712

post, p. 48].

E3"’] "‘Tge petition of Gilbert Earl of Shrewsbury and others for the
=4 bill which terminated in the act >f 6 G. 1, c. 29 [post, p. 58].
The original bill of 1719, showing the parts added and the parts

omitted respectively in committee.

The report of the judges upon the bill [post, p. 61].

The petition of Lord Fitzwilliam and George Pitt, trustees under the
settlement of 1718, against the bill [post, p. 64].

The proceeding in the House of Lords relative to the bill, and the
proceedings in committee, for which see post, 78.

The proceedings in the House of Commons relative to the bill.

[All the above documents were either received without objection, or
the objection to them was subsequently waived.]

A grant and release of Francis Earl of Shrewsbury (the father of the
Duke) to Mr. Carill, Mr. Weld, and Mr. Rushworth, dated the 6th of
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January, 1658, of the third parts of Bolterstone, Hunsworth, Alton, and
Bampton.

Oue part of the settlement made upon the marriage between Francis
Earl of Shrewsbury and the Lady Anna Maria Brudenell, of his Lord-
ship’s lands in Staffordshire) Oxfordshire, and Yorkshire, dated the 8th
of January, 1658. :

One part of the declaration of the Earl of Shrewsbury and his trustees
for settling Alton, in the county of Stafford, on the Earl and his lady,
and his third part of Bolsterstone, in the county of York, on Sir George
Savile, and his third part of Hansworth, in the county of York, on Mr.
Henry Howard, of Norfolk, dated the 4th of June, 1663.

The settlement of Francis Earl of Shrewsbury of the third part of
Alton purchased from Sir George *Savile, upon his son, Charles [*33
Lord Talbot, dated the 3d of August, 1668.

A deed (of 18th October, 1706) to make a tenant to the preecipe, the
deed to declare the uses of the recovery (of the 19th October, 1706),
and the exemplification of the recovery suffered in pursuance thereof
(28th November, 1706, 5 Anue), touching lands, &c., at Alton, in the
county of Stafford.

A disentailing deed by Bertram Earl of Shrewsbury, dated the 81st
of May, 1856 [post, p. 106].

Evidence as to the date of the birth and death of Earl Gilbert, the
priest. .

A pedigree of the Talbot family, dated 1752, extracted from a book
in the muniment-room of the late Bertram Arthur Earl of Shrewsbpry.
17Probate of the will of Gilbert Earl of Shrewsbury, dated 4th July,

43.

Sir William Russell’s grant of Batchcoate, dated 23d August, 1667.

The award of Mr. Anthony Windsor in the differences between the
Duke of Shrewsbury and Mr. Gilbert Talbot of the one part, 4nd the
Lgdy Wintour of the other part, dated the 6th of June, in the 4 Jac. 2,
1688.

Extracts from documents produced from the Jesuits’ College at Sto-
neyhurst, for the purpose of showing that Earl Gilbert was a member
of that society.

The will o(y Sir George Wintour, dated the 13th March, 1657.

The evidence taken under a commission for the examination of wit-
nesses at Rome for the purpose of proving that Gilbert Earl of Shrews-
bury was from 1696 to 1744 a member of the Society of Jesus, where
he appeared to have been known by the name of Gilbertus Gray, or
Gilbertus Talbot, and described as having been born in 1678.

*Extracts from a book (referred to in the evidence taken under [*34
the commission) intituled * Catalogus tertius rerum provincie
Anglican® Soc. Jesu, An. 1696.”

Copies of Latin letters from the archives of the College of Jesus at

me.
lsgextracts from a book intituled ¢ Constitutiones Societatis Jesu,”

Extracts from a book intituled “ Regulee Societatis Jesu,” 1590,
1518§3xtracts from a book intituled ¢ Constitutiones Societatis Jesu,”

Two catalogues of the Society of Jesus, dated 1780, in which appeared
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the name of ‘“ Gray, Gilbert, Missionarius in Anglia, veré Talbot, comes
de Shrewsbury.” .

Evidence was also given of documents from the State-Paper Office,
g:owing that Gilbert| Eurl of Shrewsbury was known by the name of

ray.

A certified copy of an administration bond, dated the Tth of July,
1748, entered into by Gilbert Earl of Shrewsbury, George Talbot, and
Charles Talbot, as to the goods, chattels, and credits of Jobhn Talbot of
Longford. .

An extract from the register of burials of St. Pancras, Middlesex,
showing the burial on the 13th of July, 1743, of “ Gilbert Gray.”

The settlement of the Duke of Shrewsbury was as follows :—

“This indenture tripartite, made the 3lst day of October, 1700,
between the most noble lord Charles Earl and Duke of Shrewsbury, one
of the lords of His Majesty’s most Honourable Privy Council, and Kynight
of the most noble Order of the Garter, of the first part, The Right Honour-
able Sydney Lord Godolphin, and William Walsh, of Abberley, in the
county of Worcester, Esq., of the second part, and Dr. William Talbot,
*35] *now Lord Bishop of Oxford, the Honourable Sir John Talbot, of

Laycocke, in the county of Wilts, Knight, and John Arden, of
Upton Warren, in the county of Worcester, gentleman, of the third part,
Witnesseth, that, for the settling and establishing of the manors, mes-
suages, lands, tenements, and hereditaments hereinafter mentioned, to
continue in the name and blood of the said duke so long as it shall
please Almighty God, and to the end the said manors, messuages, lands,
tenements, and hereditaments may likewise be settled and assured to
and for the uses, intents, and purposes, and upon and under the trusts,
provisoes, and agreements hereinafter limited, declared, and expressed,
and for paying, satisfying, and discharging all the just debts of the said
duke, now owing, or which he shall owe at the time of his decease, and
which the personal estate of the said duke shall not be sufficient to
satisfy, and for divers other good causes and considerations him here-
unto especially moving, he the said Charles Duke of Shrewsbury hath
granted, released, and confirmed, and by these presents doth grant,
release, and confirm unto the said Sydney Lord Godolphin and William
Walsh, and their heirs (in their actual possession now being by virtue
of an indenture of bargain and sale to them thereof made, bearing date
the day next before the day of the date of these presents, and by force
of the statute for transferring of uses into possession), all and every the
manors, messuages, farms, advowsons, rectories, tithes, lands, tenements,
and hereditaments whatsoever, of him the said Charles Duke of Shrews-
bury, situate, lying, and being in the several counties of Salop, Worces-
ter, Berks, Chester, Stafford, Oxford, Wilts, and Derby, any or either
of them, or elsewhere in the kingijms of England or Ireland, whereof
or wherein the said duke, or any other person or persons in trust for
*36] him, now have or *hath any estate of inheritance in possession,

reversion, remainder, or expectancy, together with all and singular
their and every of their rights, royalties, franchises, privileges, mem-
bers, and appurtenances; and the reversion and reversions, remainder
and remainders, rents reserved, yearly and other rents, services, issues,
and profits thereof or thereunto belonging, or reputed so to do, and also
all the estate, right, title, interest, property, benefit, trust, claim, and
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demand whatsoever of him the said Charles Duke of Shrewsbury, out
of, in, and to the same premises, and every or any part or parcel
thereof, To have and to hold the said manors, messuages, farms, advow
sons, rectories, lands, tithes, tenements, hereditaments, and all and
singular other thé/prémiseslierébygranted or mentioned to be granted,
with their and every of their appurtenances, unto the said Sydney Lord
Godolphin and William Walsh, their heirs and assigns, for ever, to and
for the several uses, intents, and purposes, and subject to the trusts,
provisoes, and agreements hereinafter mentioned, limited, and declared
concerning the same, that is to say, As to, for, and concerning such of
the said manors, messuages, farms, advowsons, rectories, tithes, lands,
tenements, hereditaments, and premises, as are situate, lying, and being
in the said several counties of Worcester, Salop, and Berks, any or
either of them, with their appurtenances, to the use and behoof of the
said Charles Duke of Shrewsbury and his assigns, for and during the
term of his natural life, without impeachment of or for any manner of
waste ; and, from and after the determination of that estate, to the use
and behoof of the said Lord Godolphin and William Walsh, and their
heirs, during the natural life of the said duke, upon trust only for pre-
serving the contingent uses and estates hereinafter limited from being
defeated or destroyed, and to make entries for that purpose if need shall
*require, but nevertheless to permit and suffer the said duke and [*87
his assigns to receive and take the rents, issues, and profits thereof
during the term of his natural life; and, from and after the decease of
the said Charles Duke of Shrewsbury, to the use and behoof of the first
son of the body of the said Charles Duke of Shrewsbury lawfully to be
begotten, aud the heirs male of the body of such first son lawfully
issuing ; and, for default of such issue, to the use and behoof of the
secon§ and all and every other son and sons of the body of the said
Charles Duke of Shrewsbury lawfully to be begotten, and of the several
and respective heirs males of the body and bodies of such son and sons
issuing, severally and successively, as they shall be in seniority of age
and priority of birth, the elder of such sons and the heirs males of his
budy issuing being always preferred to take before the younger and the
Leirs male of his and their bodies issuing ; and, in case the said Charles
Duke of Shrewsbury shall have no issue male of his body lawfully
begotten, and shall die leaving his wife enciente of a child or children,
then to the use and behoof of the said Sydney Lord Godolphin and
William Walsh, and their heirs, until such wife shall be delivered of
such child or children, or die, which shall first happen, in trust never-
theless to be accountable for the profits of the premises to such person
or persons to whom the next immediate freehold or reversion of the
g;emises shall for the time being belong or appertain ; and, if such after-
rn child or children shall be a son or sons, then to the use of such
after-born son and sons severally and successively one after another as
tht:iy shall be in seniority of age and priority of birth, and of the several
and respective heirs male of the body and bodies of all and every such
after-born son and sons issuing, the elder of such after-born sons, and
the heirs male of his body issuing, *being always preferred to take *38
before the younger of them and the heirs male of his body issuing ; [*
and, for default of such issue, to the use and behoof of George Talbot,
Eeq., third son of Gilbert Talbot, of Batchcoate, in the county of Worces-
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ter, Esq. (uncle of the said Charles Duke of Shrewsbury), for and during
the term of his natural life, without impeachment of or for any manner
of waste; and, from and after the determination of that estate, to the
use and behoof of the said Sydney Lord Godolphin and William Walsh,
and their heirs, during the natural life of the said George Talbot, in
trust for J)reserving the contingent uses hereinafter limited from being
destroyed and discontinued, and to make entries for that purpose of it
shall be needful, but nevertheless to permit and suffer the said George
Talbot to receive and take the rents, issues, and profits of the said
premises during the term of his natural life; and, from and after the
decease of the said George Talbot, to the use and behoof of the first son
of the body of the said George Talbot lawfully begotten, and the heirs
males of the body of such first son issuing; and, for default of such
issue, to the use and behoof of the second and all and every other son
and sons of the body of the said George Talbot lawfully begotten, and
of the several and respective heirs males of the body and bodies of such
son and sonms issuing, severally and successively, as they shall be in
seniority of age and priority of birth, the elder of such sons, and the
heirs male of his body issuing, being always preferred to take before
the younger and the heirs male of their bodies issuing; and, in case
the said George Talbot shall have no issue male of his body lawfully
begotten, and shall die leaving his wife enciente of a child or children,
then to the use and behoof of the said Sydney Lord Godolphin and Wil-
liam Walsh and their heirs, until such wife shall be delivered of such child
*39] *or children, or die, which shall first happen, in trust nevertheless

to be accountable for the profits of the premises to such person or
persons to whom the next and immediate freehold or reversion thereof
shall for the time being belong or appertain; and, if such after-born
child or children shall be a son or sons, then to the use and behoof of
such after-born son and sons severally and successively, one after another,
as they shall be in seniority of age and priority of birth, and of the
several and respective heirs male of the body or bodies of all and every
such after-born son and sons issuing, the elder of such after-born sons,
and the heirs male of his body issuing, being always preferred to take
before the younger and the heirs male of his body issuing; and, for
default of such issue, to the use and behoof of John Talbot, Ksq., eldest
son and heir of Thomas Talbot, Esq., late of Longford, in the county
of Salop, deceased, for and during the term of his natural life, without
impeachment of or for any manner of waste; and from and after the
determination of that estate, to the use and behoof of Sidney Lord Go-
dolphin and William Walsh, and their heirs, during the natural life of
the said John Talbot, in trust for preserving the contingent uses herein-
after limited from being destroyed or discontinued, and to make entries
for that purpose if it shall be needful, but nevertheless to permit and
suffer the said John Talbot to receive the rents and profits of the said
premises during the term of his natural life; and from and after the
decease of the said John Talbot, to the use and behoof of the first son
of the body of the said John Talbot lawfully begotten, and of the heirs
male of the body of such first son issuing; and, for default of such
issue, to the use and behoof of the second and all and every other son
and sons of the body of the said John Talbot lawfully begotten, and of
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the several *and respective heirs male of the body and bodies of -, 40
such son and sous issuing, severally and successively, as they shall [

be in seniority of age and priority of birth, the elder of such sons, and
the heirs male of his body issuing, being always preferred to take before
the younger and'the’ heirs male of their bodies issuing ; and, in case the
said John Talbot shall have no issue male of his body lawfully begotten,
and shall die leaving his wife enciente of a child or children, then to
the use and behoof of the said Sydney Lord Godolphin and William
Walsh and their heirs until such wife shall be delivered of such child
or children, or die, which shall first happen, in trust nevertheless
to be accountable for the profits of the premises to such person or per-
sons to whom the next and immediate freehold or reversion thereof shall
for the time being belong or appertain; and, if such after-born child or
children shall be a son or sons, then to the use and behoof of such after-
born son and sons severally and successively, one after another, as they
sball be in seniority of age and priority of birth, and of the several and
respective heirs male of tfe body or bodies of all and every such after-
born son and sons issuing, the elder of such after-born sons, and the
heirs male of his body issuing, being slways preferred to take before the
younger and the heirs male of his body issuing ; and, for default of such
1ssue, to the use and behoof of the said Sir John Talbot, for and during
the term of his natural life, without impeachment of or for any manner
of waste; and, from and after the determination of that estate, to the
use and behoof of the said Sydney Lord Godolphin and William Walsh,
and their heirs, during the natural life of the said Sir John Talbot, upon
trust only to preserve the contingent uses and estates hereinafter limited
from being destroyed or discontinued, and to make entries for that
*purpose if it shall be needful, but to permit and suffer the said 41
Sir John Talbot to receive the rents, issues, and profits of the said [

premises during the term of his natural life; and, from and after the
decease of the said Sir Jobn Talbot, to the use and behoof of the first
son of the body of the daid Sir John Talbot lawfully begotten, and the
heirs male of the body of such first son issuing ; and, for default of such
issue, to the use and behoof of the second and all and every other son
and sons of the body of the said Sir John Talbot lawfully begotten, and
of the several and respective heirs male of the body and bodies of such
son and sons issuing, severally and successively, as they shall be in
seniority of age and priority of birth, the elder of such sons and the
heirs male of his body issuing being always preferred to take before
the younger and the heirs male of their bodies issuing; and, in case the
said Sir John Talbot shall have no issug male of his body lawfully
begotten, and shall die leaving his wife enciente of a child or children,
then to the use and behoof of the said Sydney Lord Godolphin and
William Walsh, and their heirs, until such wife shall be delivered of -
such child or children, or die, which shall first happen, in trust never-
theless to be accountable for the profits of the premises to such person
or persons to whom the next or immediate freehold or reversion of the
premises shall for the time being belong or appertain; and, if such
after-born child or children shall be a son or sons, then to the use and
behoof of such after-born son and sons severally and successively, one
after another, as they shall be in seniority of age and priority of birth,
and of the several and respective heirs male of the body or bodies of
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all and every such after-born son or sons issuing. the elder- of such
after-born son or sons and the heirs male of his body issuing being
*42] always preferred to take before the younger and *the heirs male
of their bodies|issuing ;. and, for default of such issue, to the use
and behoof of the said Charles Duke of Shrewsbury, and of his heirs
and assigns forever: And as touching and concerning all and every
the said manors, messuages, farms, advowsons, rectories, tithes, lands,
tenements, hereditaments, and premises, with their appurtenances, within
the said several counties of Chester, Stafford, Oxford, Wilts, and Derby,
any or either of them, or elsewhere in the kingdom of England or Ire-
land, whereof no use is hereinbefore limited, to the use and behoof of
the said Charles Duke of Shrewsbury for and during the term of his
natural life, without impeachment of or for any manner of waste; and,
from and after his decease, to the use and behoof of the said Sydney
Lord Godolphin and William Walsh, and their heirs, during the nataral
life of the said duke, upon trust only to preserve the contingent uses of
the estates hereinafter limited of and in the last-mentioned premises
from being destroyed or discontinued, and to make entries for that pur-
pose if it shall be needful, but nevertheless to permit and suffer the said
Charles Duke of Shrewsbury to receive the rents, issues, and profits
thereof during the term of his natural life; and, from and after the
decease of the said Charles Duke of Shrewsbury, to the use and behoof
of the first son of the body of the said Charles Duke of Shrews-
bury lawfully begotten, and of the heirs male of the body of such
first son issuing; and, for default of such issue, to the use and be-
hoof of the second and all and every other son and sons of the body
of the said Charles Duke of Shrewsbury lawfully begotten, and of
the several and respective heirs male of the body and bodies of
such son and sons issuing, severally and successively, as they shall
be in seniority of age and priority of birth, the elder of such sons
and the heirs male of his body issuing being always preferred to
*413] *take before the younger and the heirs male of their bodies
issuing: and, in case the said Charles Duke of Shrewsbury shall
have no issue male of his body lawfully begotten, and shall die leavin
his wife enciente of a child or children, then to the use and behoof og
the said Sydney Lord Godolphin and William Walsh, and their heirs,
until such wife shall be delivered of such child or children, or die, which
shall first happen, in trust nevertheless to be accountable for the profits
of the premises to such person or persons to whom the next and imme-
diate freehold or reversion thereof shall for the time being belong or
appertain; and, if such after-born child or children shall be a son or
sons, then to the use and behoof of such after-born son or sons, sever-
ally and successively, one after another, as they shall be in seniority of
age and priority of birth, and of the several and respective heirs male
of the body or bodies of all and every such after-born son aud sons
issuing, the elder of such after-born sons, and the heirs male of his body
issuing, being always preferred to take before the younger and the heirs
male of his body issuing; and, for default of such issue, to the use and
behoof of the said Dr. William Talbot, Sir John Talbot, and John
Arden, and their heirs and assigns for ever, nevertheless upon the trusts,
and to and for the intents and purposes hereinafter mentioned, declared,
and expressed concerning the same, that is to say, upon trust that they
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the said Dr. William Talbot, Sir John Talbot, and John Arden, and the
survivors and survivor of them, and the heirs and assigns of such survi-
vor, shall and do, by and out of the rents, issues, and profits of the said
manors, messuages; farms; advowsons, rectories, tithes, lands, tenements,
hereditaments, and premises last mentioned, or by leasing, mortgaging,
or sale thereof, or of any part or parts thereof, or otherwise, as to them
shall seem *meet, raise and levy such sum and sums of money as 44
shall be sufficient to pay, satisfy, and discharge, and therewith to L
pay, satisfy, and discharge all such just debts as are or shall be owing
from the said duke, whic% his personal estate shall not be sufficient to
pay and discharge, and also to pav and satisfy all and singular annui-
ties and other sum and sums of money which the said duke shall give or
appoint to be raised and paid by any deed or writing, or by his last will
and testament in writing by him subscribed and sealed in the presence
of two or more credible witnesses, or which shall be mentioned in any
schedule annexed to such deed or writing or to such last will and testa-
ment in writing, to such person and persons, and in such manner and
form, and with such remedy for the same as in such deed or writing, or
last will and testament in writing, or any schedule annexed to such deed
or writing or last will and testament in writing shall be expressed: and,
from and after payment, discharge, and satisfaction of such debts as are
or shall be justly owing to the said duke, and sums of money by the
said duke given and appointed as aforesaid to be raised, together with
all such charges and expenses as the said Dr. William Talbot, Sir John
Talbot, and John Arden, or any of them, their or any of their heirs or
assigns, shall have sustained, expended, or been put unto in or about the
execution of the trust hereby in them reposed, then upon trust that they
the said Dr. William Talbot, Sir John Talbot, and John Arden, or the
survivors or survivor of them, or the heirs or assigns of the survivor of
them, shall and do convey, assure, and settle suc%x of the said manors,
messuages, farms, advowsons, rectories, tithes, lands, tenements, heredit-
aments, and premises, as shall remain unsold and undisposed of (charged,
nevertheless, with such annuities and remedy for the same as shall be
given and *appointed by the said duke as aforesaid), unto and to [* 45
the use of such person and persons, and for such estate and
estates, and subject to such powers, provisoes, limitations, and agree-
ments, and in such manner and form, or as near the same as may be,
mutatis mutandis, as are herein mentioned for and concerning the afore-
ssid manors, lands, tenements, hereditaments, and premises in the said
several counties of Worcester, Salop, and Berks, any or either of them:
Provided always, and it is declared, concluded, and agreed by and be-
tween all and every the parties to these presents, that it shall and may
be lawful to and for the said Charles Duke of Shrewsbury, by any deed
or writing to be signed by him in the presence of two or more credible
witnesses, to demise or lease all or any part or parts of the said manors,
messuages, farms, lands, tenements, hereditaments, and other the pre-
mises hereinbefore mentioned to be hereby granted, or any part or parcel
thereof, to any person or persons, for any term or number of years in
Possession or reversion, upon such considerations, to and for such ends,
intents, and purposes, and at and under such yearly rents and reserva-
tions, as to the said duke shall seem meet and convenient: Provided
also that it shall and may be lawful to and for the said George Talbot,
VOL. VL., C. B. (N. 8.)—4
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John Talbot, and Sir John Talbot, or any of them, by any deed or
deeds, writing or writings, by them respectively to be signed in the
presence of two or more credible witnesses, to demise or lease all or any
part or parts of the said mangrs and premises whereof they or any of
them shall actually be possessed, to any person or persons, in possession
and not in reversion, for the term of three lives, or one and twenty
yesrs, or for any term or number of years determinable upon the death
or determination of three lives, 8o as upon all and every such lease and
*46] leases there be reserved and made payable *yearly during the

continuance thereof, the usual and accustomed yearly rent and
rents for the same, and so that in every such lease there be contained a
condition of re-entry for non-payment of the rent and rents thereby to
be reserved, and so as the lessee and lessees to whom such lease and
leases shall be made do seal and execute counterparts of such lease and
leases, anything herein contained to the contrary thereof notwithstand-
ing: Provided also, and it is further concluded, declared, and agreed by
and between all and every the said parties to these presents, that it shall
and may be lawful to and for the said Charles Duke of Shrewsbury, by
any deed or writing by him signed and executed in the presence of two
or more credible witnesses, to grant, limit, and appoint all or any part
or parts of the said manors, messuages, farms, advowsons, rectories,
tithes, lands, tenements, hereditaments, and premises hereby granted,
or mentioned to be granted, to or for the jointure of any wife or wives
whom he shall marry, for the life or lives of such wife or wives: Pro-
vided also, that it shall and may be lawful to and for the said George
Talbot, John Talbot, and Sir John Talbot, or any of them, as they and
every of them shall respectively come and be in the actual possession
of the freehold of the manors, messuages, farms, advowsons, rectories,
tithes, lands, tenements, hereditaments, and premises hereby to them
respectively limited, or hereafter to be conveyed to them as aforesaid,
by any deed or deeds, writing or writings, to be by them or any of them
respectively signed, sealed, and executed in the presence of two or more
credible witnesses, to grant, limit, or appoint so much of or out of the
said manors, messuages, farms, advowsons, rectories, tithes, lands, tene-
ments, hereditaments, and premises, as shall not exceed the yearly rent
#47] OF sum of 2000. per annum, to and for the *jointure of his or

their wife or wives respectively, for the live or lives of such wife
or wives, anything herein contained to the contrary notwithstanding:
Provided also, and it is further declared, concluded, and agreed by and
between all and every the said parties to these presents, and these
presents are upon this express condition, that, in case the said Charles
Duke of Shrewsbury shall be minded to revoke, make void, alter, or
change all or any the use or uses, estate or estates, trust or trusts,
hereinbefore limited or declared of or concerning all or any of the said
manors, messuages, farms, advowsons, rectories, tithes, lands, tenements,
hereditaments, and premises hereby granted, or mentioned to be granted,
or any part or pareel or parts or parcels thereof, and such his mind and
intention shall signify and declare by any deed or writing by him signed
and subscribed o,g his own proper handwriting in the presence of .two or
more credible witnesses, that then and in such case it shall and may be
lawful to and for the said duke, from time to time, by any deed or deeds,
writing or writings, by him personally signed and subscribed of his own
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proper handwriting as aforesaid, to revoke, make void, alter, or change
all and every or any of the use or uses, estate or estates, trust or trustq
hereinbefore limitedy or declared of or concerning all or any of the said
manors, messuages, farms, advowsons, rectories, tithes, hereditaments,
and premises, or any part or parcel, parts or parcels thereof, and by the
same, or by any other writing or writings under the hand and seal of
the said Charles Duke of Shrewsbury, altested as aforesaid, any new or
other use or uses, estate or estates, trust or trusts of the said manors
and premises, or any part or parcel, parts or parcels thereof, whereof or
concerning which such revocation shall be made, and with, under, and
subject to the like power of revocation and *new limitation as in [*48
these presents is contained, or any other or others, or without such
power of revocation, or otherwise, to declare, limit, or appoint, anything
herein contained to the contrary notwithstanding. In witness whereof,
the parties first above named have hereunto set their hands and seals
the day and year first above written.”

The will of the Duke of Shrewsbury, dated the 19th of July, 1712,
was a8 follows :—

“In the name of God, Amen. I, Charles, Earle and Duke of Shrews-
bury, knight of the most noble order of the garter, one of Her Majesty’s
most honourable privy council, and lord chamberlain of Her Majesty’s
household, being, praised be God, in perfect health, yet considering the
frailty of human nature, and the certainty of death, do resigne my soul
unto my merciful Creator, hoping for pardon and salvation through the
alone merits of Christ Jesus, my Saviour, and being minded to settle
and dispose of my worldly substance for payment of my just debts, and
other purposes, do make this my last will and testament in manner and
forme following: Imprimis, I give and bequeath unto my beloved wife,
the Lady Adelaida Duchess of Shrewsbury, all that my capital messuage
or mansion-house called and known by the name of Warwick House,
and all out-houses, gardens, yard, and stables, with the appurtenances
thereunto belonging, and therewith now used and enjoyed by me, situate,
lying, and being in the parish of Saint Martin-in-the-Fields, in the
connty of Middlesex, and Saint James, Westminster, or in one of them,
in rrt of which premises I am interested for several terms of years,
and have the inheritance of the rest, To have and to hold the said
capital messuage or mansion-house, out-houses, gardens, yard, stables,
and premises, to the said lady Duchess of Shrewsbury, my wife, imme-
diately after *my decease, for and during so many years of the [*49
respective termes which I have or may have at the time of my
decease in the premises, as she the said lady Duchess of Shrewsbury shall
happen to live, and to have and to hold so much of the premises as I have
the inheritance to her the said lady Duchess of Shrewsbury for the term
of her natural life. Item, I give to the said Adelaida Duchess of Shrews-
bury all the household goods and furniture of what nature and kind
soever (plate only excepted) that shall at the time of my decease be in
or about the said capital-house or out-houses, all which goods and furni-
tare my will and meaning is she the said lady Duchess shall have at her
own disposal : And, imiediately from and after the said lady Duchess
of Shrewsbury, and from anrd after my decease, if I survive her, I give
and bequeath all the rest, residue, and remainder of the respective terms
then to come, and all my estate, title, and interest in and to the said
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capital messuage, out-houses, gardens, yard, stable, and premises, with
éhe appurtenances thereunto belonging, unto my executors hereinafter
named, upon the same trusts and for the same purposes as my personal
estate is hereinafter given to them. Item, I give to the suid lady
Duchess of Shrewsbury, my wife, all the jewels she usually wears and
makes use of by way of ornament; and I further give and bequeath
unto the said lady Duchess of Shrewsbury 2000 oz. of my plate, such
as she shall make choice of ; and I also give unto the said lady Duchess
of Shrewsbury the sum of 5000l of good and lawful money of Great
Brittaine. Item, I give to my kinsman Talbot Touchett, sqn of my late
cozen, John Talbot, deceased, the summe of 2000l of good and lawful
money of Great Brittaine. Item, I give to my kinswoman, Mrs. Mary
Touchett, sister of the said Talbot Touchett, the sum of 2000l of like
#50] lawfull money of *Great Brittaine. Item, I give to my neice,

Mrs. Ann Bodenham, wife of Charles Bodenham, of Rotheras, in
the county of Hereford, Esq., the summe of 1000l of like lawfull
-money, Item, I give to my kinsman, Edward Talbot, the second son
of Dr. William Talbot, Bishop of Oxford, the summe of 1000l of like
lawfull money. Item, I give to my kinswoman Penelope Plowden, the
eldest daughter of my late neice Mary Plowden, deceased, the summe
of 5001. of like lawfull money. Item, { give to Mrs. Frances Bathurst,
daughter of Villars Bathurst, Esq., deceased, late judge advocate, the
summe of 1000 of like lawfull money of Great Britain. Item, I give to
my true and faithful servant John Arden the summe of 5001. of like law-
ful money. Item, I give and bequeath to the Right Hon. George Earle
of Cardigan, Dr. William Talbot, Lord Bishop of Oxford, Sir John Stan-
ley, Kut., and the aforesaid John Arden, and the survivours and sur-
vivour of them, and the executors and administrators of the survivour
of them, all my ready money, plate, jewells, furniture, and household
stuff (excepting such part of my jewells, plate, household stuff, and
furniture as is before bequeathed unto the said lady Duchess of Shrews-
bury), debts, credits, and all other my moveables, and other my personal
estate whatsoever, and of what nature, kind, and quality soever ; never-
theless, upon the trusts, and to and for the ends and purposes herein-
after declared and expressed concerning the same, that is to say, upon
trust and confidence that they the said George Earle of Cardigan, Dr.
William Talbot, Lord Bishop of Oxford, Sir John Stanley, and John
Arden, and the survivors and survivor of them, and the executors
and administrators of the survivour of them, shall and do with and
out of the premises, and by sale thereof, and by the money arising
by such sale, as far as the same will extend and go, satisfye and
*51] *pay all my just debts which shall be owing at the time of my

decease to any person or persons whatsoever, and my funeral
charges, and also shall pay and discharge the several legacies and sums
of money by me before particularly devised and given, and all such
other legacies and summes of money as I have in this my will, or shall
by any codicil or writing hereafter to be made, give, direct, and appoint
the same to be paid: and my will and meaning is, that the summe of
1000L., part of the summe or legacye of 5000 before by me given to
the Lady Duchess of Shrewsbury, my wife, shall be paid to her within
six months next after my decease, and the summe of 4000!. the remain-
ing part of her said legacy of 5000L., and all other the legacyes herein-
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before given, and which I shall.hereafter give, direct, and appoint, shall
be paid within the space of two years next after my decease, without
interest : But my further will and meaning is, that the aforesaid Talbot
Touchett and Mary Touchett shall haveinterest after the rate of 5 per
cent. per annum for their respective legacyes from the time of my
decease till such time as their respective legacyes shall be paid. Item,
I do give and bequeath unto every such person and persons as shall be
a servant or servants unto me at the time of my decease, one year’s
wages over and above what shall be then due to them respectively for
their wages, to be psid by my aforesaid trustees within one year after
my decease. Item, I give and bequeath the summe of 1000l of lawful
money of Great Brittaine to be disposed of to and for the charitable
uses and in such manner as the Archbishop of Canterbury for the time
being, the aforesaid Dr. William Talbot, Lord Bishopp of Oxford, and
the Lord Willoughby de Brooke, and Dr. Smaldridge, Deane of Carlisle,
and the survivours and survivour of them, shall think best, nevertheless,
with and under this *recommendation to them, that the said [*52
summe of 1000l may not be laid out or disposed of in the build-

ing or repairing of any church, or in the endowing of any college or
schools (it being my opinion that there are too many scholars in the
nation already), but rather that the same may be employed and applyed
in relieving some aged persons who are truly necessitous, or in educa-
tion and bringing up of youth in such labourious trades and callings as
may make them useful to their country. And my will and meaning is,
that the said sum of 1000l be payable and paid to the said Archbishop
of Canterbury, Bishopp of Oxford, Lord Willoughby, and Deane of Car-
lisle, or the survivours or survivour of them, for the purposes aforesaid,
within two years next after my decease. Item, I do hereby give, ratifye,
and confirm all my mannores, messuages, lands, tenements, and here-
ditaments to the several trustees named, in and for the uses, intents, and
purposes, and upon the trusts, provisoes, and agreements limited, declared,
and expressed in and by the settlement or indenture tripartite bearing
date the 81st day of October which was in the twelfth year of the reign
of our late Sovereign Lord King William the Third, made by me of the
first part, the Right Hon. Sydney Lord Godolphin, and William Walch
of Aberly, in the county of Worcester, Esq., since deceased, of the second
part, and the aforesaid Dr. William Talbott, Lord Bishop of Oxford,
the Hon. Sir John Talbott, of Laycock, in the county of Wilts, Knt,
and John Arden, of Upton Warren, in the county of Worcester, gent.,
of the third part: And whereas, since the making of the before-mentioned
indenture tripartite, I have purchased the mannors and lordshipps of
Dunthropp, alias Dunthorpe, and Showell, alias Sowell, and divers free-
hold messuages, granges, lands, tenements, and hereditaments, lying
and being in the parishes, *villages, fields, and hamlets of *53 -
Heathropp, Swarford, Great Tewe, and Little Tewe, and else- C
where in the county of Oxford, and have likewise purchased a tenement
or farme called or known by the name of Broadstone Farme, lyein
and being in the town and field of Dunthropp, Chalford, Lidstone, an
Broadstone, in the said county of Oxford, which I hold by lease from
and under the principal and scholares of King’s Hall College, of Brase-
noee, in the University of Oxford, and am minded and desirous that
the said freehold and leasehold premises so by me purchased should be
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settled, limited, and enjoyed to the same uses and by the same person
and persons as my manors, messuages, lands, and hereditaments men-
tioned and comprised in the before-mentioned indenture tripartite are
settled and limited unto and upon; and I do therefore give and devise
all my aforesaid mannors, messuages, lands, tenements, and freehold
hereditaments by me purchased as aforesaid, lying and being in the
arishes, villages, fields, and hamlets of Heathropp, Swarford, Great
ewe, and Little Tewe, and elsewhere in the said county of Oxford,
unto the aforesaid Dr. William Talbott, Lord Bishop of Oxford, Sir
John Talbott, Knt., and John Arden, and their heirs, to the use and
uses of the person and persons, and subject to the same limitations,
powers, provisoes, and restrictions as the mannors, lands, and heredita-
ments mentioned and comprized in the aforesaid indenture tripartite are
limited and settled. And I do give and devise all my estate, right,
title, and interest, and terme of years in and unto the aforesaid mes-
suage, lands, and tenements, called Broadstone Farme, unto the said
Dr. William Talbott, Lord Bishop of Oxford, Sir John Talbott, Knt.,
and John Arden, and the survivours and survivour of them, and the
executors and administrators of the survivour of them, upon trust and
*54] confidence that they *shall from time to time and at all times
permit and suffer such person or persons as shall by virtue of the
aforesaid devise be entitled to hold and enjoy the aforesaid freehold pre-
mises, to receive and take and enjoy the rents, issues, and profits of
the said farme. And, whereas, pursuant to a power to me reserved in
and by the before-mentioned tripartite indenture, I have, by deed-poll,
bearing date the 16th day of August, which was in the year of our
Lord 1708, appointed and directed part of my real estate as therein
mentioned to the Lady Adelaida Duchess of Shrewsbury, my wife, for
her jointure, subject to such provisoe as in the said deed-poll is men-
tioned and expressed, and have by the said deed-poll raised a term of
ninety-nine years of other of my manors, lands, tenements, and here-
ditaments, I do hereby ratifye and confirme the joynture of the said lady
Duchess, and the said terme for the trusts and purposes contained in
the said deed-poll. And whereas, by the aforesaid indenture tripartite,
all my mannors, lands, tenements, and hereditaments, in the countyes
of Chester, Stafford, Oxford, and Wilts, or elsewhere in the kingdom of
England or Ireland, whereof no use is thereinbefore limited, are and do
stand charged, after my decease, and after failure of issue male of my
body, with the payment of such debts as then shall be owing by me,
and which my personal estate shall not be sufficient to pay, and of all
and singular the annuityes and other somme and sommes of money
which I should give or appoint to be raised or paid by any deed or
writing, or by my last will and testament in writing subscribed and
sealed by me in the presence of two credible witnesses, or which
should be mentioned in any schedule annexed to such deed or writing
or to such last will or testament, and to such person and persons,
and in such manner and forme, and with such remedy for the same
*55] *as in such deed or writing or last will and testament should be
expressed. Now, in pursuance and by virtue of the power to me
reserved in and by the said indenture tripartite, and of all and every
other power, right, interest, or authority in me vested, I doe, by this
my last will and testament, give, bequeath, and appoint unto my afore-




COMMON BENCH REPORTS. (6 J. SCOTT. N.8.) 55

said servant John Arden and his assigns one annuity or yearly summe
of 1004 for and during the term of his natural life. Item, I give,
bequeath, and appoint unto my servant Charles Goodere, and his assigns,
one annuity or yearly somme of 40L for and during the terme of his
natural life. Item, iygive and (bequeath to Mr. James Morgan, who
was formerly my governour, one annuity or yearly sum of 30., to have
to him and his assigns for the terme of his natural life. Item, I give
and bequeath unto my servant Joseph Chancery and his assigns one
annuity or yearly somme of 30l for the terme of his natural life. Item,
I give and bequeath unto my page Thomas Power and his assigns one
sanuity or yearly sum of 10/ for the term of his natural life. Item, I
give and bequeath unto Thomas Burford, my groom of the chambers,
and his assigns, one annuity or yearly sum of 10l for the term of his
natural life. Item, I give and bequeath to Charles Venables and
Thomas Venablés, the sons of my late butler, deceased, to each of them
one annuity or yearly somme of 10l for their respective natural lives.
Item, I give to Mrs. Mary Bathurst, widow of the aforesaid Villars
. Bathurst, Esq., late judge advocate, and to her assigns, one annuity or
yearly summe of 50L. during the terme of her natural life. Item, I
give and bequeath unto the several person and persons the several
annuities or yearly summe or summes of money which I shall hereafter
by writing, schedule, or codicil under my hand and seal attested by
three credible witnesses, name, mention, and express. And I declare
my will and *meaning to be, that all the said annuityes and annual [*56
summe and sums be%ore particularly given, and such as I shall

hereafter give, shall be charges upon and issuing out of all my manors,
lands, tenements, and hereditaments in the aforesaid countyes of Chester,
Stafford, Oxford, Wilts, and such other my lands and hereditaments as
I have power to charge with and make subject to the payment of the
same, and shall be paid by the person or persons that shall enjoy my
said wannors, lands, and tenements, by equal quarterly payments, at
the four most usual feasts or days of payment in the year, that is to
say, the birth of our Lord God, the Annunciation of the Blessed Virgin
Mary, the Nativity of Saint John Baptist, and the feast of St. Michael
the Archangel, the first payment thereof to begin and to be made at
such of the said feasts as shall first happen after my decease. And, if
default shall be made in payment of the aforesaid several annual
summes, or any of them, or of any part of them or of any of them, by
the space of forty days after any of the said feasts or days of payment
when the same shall geoome payable as aforesaid, that then it shall and
may be lawful to or for the person or persons, his, her, or their assignee
or assigns, to whom such payment or payments ought to have been
made, to enter and distreigne for the same, and all arrearages thereof,
in and upon all such of my said mannors, lands, tenements, and here-

ditaments in the countyes of Chester, Stafford, Oxford, and Wilts, or .

any of them, and such other of my lands as aforesaid which shall nos
be sold or mortgaged by my trustees in the said recited indenture
tripartite named for payment of my debts or for the portions and pro-
visions I have by the aforesaid deed-poll directed and appointed to be
naised and payd to and for such daughter or daughters which I shall
hup‘ren to have by the aforesaid lady Duchess *of Shrewsbury. [*57
And my further will and meaning is, and I do hereby will and

-
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direct, that, in case my personal estate shall not be sufficient for the
payment of my funeral expenses and such legacyes and summes of
money as I have before given and bequeathed, and shall direct and
appoint to be,paid in and by such writing, schedule, or codicil as is
before mentioned, that then my said trustees the said George Earl of
Cardigan, the said Dr. William Talbott, Lord Bishop of Oxford, and
John Arden, their heirs and assigns, shall, out of my mannors, lands,
tenements, and hereditaments in the said countys of Chester, Stafford,
Oxford, and Wilts, raise and levy so much money as my said personal
estate shall be deficient, and apply the same for discharging.and paying
of so much of the said legacyes and summes of money as my personal
estate shall not extend to pay and satisfye. Item, I give and bequeathe
to each of them the said George Earl of Cardigan, and the said Dr.
William Talbott, Lord Bishopp of Oxford, the summe of 1001 of lawfull
money of Great Brittaine ; and I do make and constitute them, and the
aforesaid Sir John Stanley, to whom I likewise give the summe of 1001,
of like lawfull money, and the aforesaid John Arden, executors of this
my last will and testament, hereby revoking and making void all or any
former will or wills by me made, and do make and publish this to be
my last will and testsment. And, in testimony thereof, I have hereunto
subscribed my name and set my seale this 19th day of July, in the 11th
year of the reign of our gracious sovereigne Lady Anne, Queen of
Great Brittaine, France, and Ireland, Defender of the Faith, et annoq.
Domini 1712.”

The petition of Gilbert Earl of Shrewsbury and others in favour of
the bill which terminated in the act of 6 G. 1, c. 29, was as follows :—
#58] * ¢ To the Right Honourable the Lords Spiritual and Temporal in

Parliament assembled.

“The humble petition of the Right Honourable Gilbert Earl of
Shrewsbury, the Honourable George Talbot, only brother of the
said Gilbert Earl of Shrewsbury, the Honourable Mary Talbot,
wife of the said George Talbot, John Talbot of Longford, in the
county of Salop, Eaq., the Right Rev. William Lord Bishop of
Salisbury, Charles Talbot, Esq., Edward Talbot, clerk, Arch-
deacon of Berks, and Sherington Talbot, Esq., sons of the said
William Lord Bishop of Salisbury,—

¢ Sheweth,—That the Most Noble Charles late Duke and Earl of
Shrewsbury, by his settlement, made on the 80th and 31st of October,
1700, and by his last will, made the 19th of July, 1712, conveyed or
limited, or directed to be conveyed, all the manors, messuages, advow-
sons, tithes, lands, tenements, and hereditaments of the said duke, in
the several counties of Worcester, Salop, Berks, Chester, Stafford,
Oxford, Wilts, and Derby, or elsewhere in the kingdoms of England
and Ireland, subject to the charges therein mentioned, in failure of issue
male of the said duke, to your petitioner, George Talbot, for his life,
with gemainders to the first and other sons of your said petitioner in
taile-male ; and, for default of such issue, to your petitioner John Talbot,
for his life, with like remainders to his first and other sons in taile-male ;
and, for default of such issue, and after other uses, since determined, to
the heirs of the said Charles late Duke and Earl of Shrewsbury; with
such powers for your petitioners George Talbot and John Talbot to
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make jointures not exceeding 2000, per annum, and to make leases, as
therein are mentioned :

“ That the said duke died without issue on the 1st of February, 1717:
and your petitioner'Gilbert Earl of *Shrewsbury, his heir-at-law, [*59
having resolved not to marrf/, hath married your petitioner George
Talbot to your petitioner Mary Talbot ; and, being willing to pay a due
observation to the intentions of the said duke, hath, by indentures of
lease and release, severally bearing date the 8d and 4th of March, 1718,
conveyed the said manors, messuages, advowsons, tithes, lands, tene-
ments, and hereditaments of the said late duke, except as therein is
excepted, subject to the charges created by the said duke, to your
petitioner George Talbot for his life, with remainders to the first and _
other sons of your said petitioner [George Talbot] by your petitioner
Mary Talbot, or by any after-taken wife, in taile-male ; and, for default
of such issue, to your petitioner John Talbot for his life, with like re-
mainders to his first and other sons in tail-male; and hath thereby charged
the said estates with a yearly rent of 1500l for the jointure of your
petitioner Mary Talbot, and with the sum of 20,000l. for the portions
of the daughters of your petitioner George Talbot by your petitioner
Mary Talbot, in failure of issue male of your said petitioners; in which

our petitioners, William Lord Bishop of Salisbury, and Charles Talbot,
Zis eldest son, from a just regard to the intention of the said duke, and
at the request of your petitioners Gilbert Earl of Shrewsbury and
George Talbot, Esq., have joined ; and in consideration thereof, and for
the better supportof the honour, title, and dignity of Earl of Shrews-
bury, your petitioners Gilbert Euarl of Shrewsbury, George Talbot, Mary
Talbot, John Talbot, William Lord Bishop of Salisbury, and Charles
Talbot, have in and by the said indenture of release covenanted and
agreed to make their humble application for obtaining a private act of
parliament for confirming the said settlement last recited, and for
annexing all the said manors, messuages, advowsons, tithes, *lands, 60
tenements, and hereditaments of the said duke, except a small part C
thereof lying in the county of Middlesex, to the said earldom, by ex-
tending the limitations thereof after the deaths of your petitioners
George Talbot and John Talbot, and failure of issue male of their
respective bodies, subject to the jointures and other charges thereon by
virtue of any of the powers or limitations in the said settlement con-
tained, to your petitioner William Lord Bishop of Salisbury and the
issue male of his body, to whom after the respective deaths of your
q\etitioners Gilbert Earl of.Shrewsbury, George Talbot, and John

albot, on failure of issue male of their respective bodies, the said
honour, title, and dignity of Earl of Shrewsbury will descend and come,
and, for want of such issue, to the heirs male of the body of John first
Earl of Shrewsbury, and. for want of such issue, to the heirs of the
#aid Charles Duke and Earl of Shrewsbury, in such manner and with
such powers and limitations as in a draught of the said intended oct of
parliament, signed by your petitioners Gilbert Earl of Shrewsbury,
George Talbot, Mary Talbot, by the name of Mary Fitzwilliam, William
Lord Bishop of Salisbury, and Charles Talbot, is expressed :

“ Wherefore t{our petitioners humbly pray leave to bring in a bill to
confirm the said settlement made by your petitioner Gilbert Earl of
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Shrewsbury, and to annex the said estates to the said earldom, by
extending the limitations in the manner before mentioned :
“ And your petitioners, as in. duty bound, shall ever pray, &c
¢ SHREWSBURY,
¢ G. TaLBoT,
M. TaLgoT,
“ W, SARUNM,
¢ CHARLES TALBoT,
¢ JonN TaLBoT.”

#61] *The judges’ report upon the bill was as follows : —

. ‘In obedience to your lordships’ order of the 14th of this pre-
sent January, hereunto annexed, we have considered of the petition of the
Right Hon. Gilbert Earl of Shrewsbury, the Hon. George Talbot, only
brother of the said earl, the Hon. Mary Talbot, wife of tie said George
Talbot, John Talbot of Longford, in the county of Salop, Esq., the
Right Hon. William Lord Bishop of Salisbury, Charles Talbot, Esq.,
Edward Talbot, clerk, Archdeacon of Berks, and Sherington Talbot,
Esq., sons of the said William Lord Bishop of Salisbury, to us thereby
referred, and hereunto also annexed, and do find,—

¢ That the Most Noble Charles late Duke and Earl of Shrewsbury,
by indentures of lease and release, dated the 80th and 81st of October,
1700, and by his last will, dated the 19th of July, 1712, conveyed and
limited all his freehold estates in the several counties of Worcester,
Salop, Berks, Chester, Stafford, Oxford, Wilts, and Derby, or elsewhere
in the kingdoms of England and Ireland, after failure of issue male of
his body, and subject to the charges therein mentioned, to the said
George Talbot for his life, with remainder to his first and other sons in
tail-male, and, for default of such issue, to the said John Talbot for life,
with like remainders to his first and other sons in tail-male, and, for
default of such issue, and after other uses since determined, to the heirs
of the said Charles late Duke and Earl of Shrewsbury, with powers for
the said George Talbot and John Talbot to make such jointures and
leases as are therein mentioned :

*“ And we humbly certify to your lordships, that it hath been proved
before us that the said late duke died without issue the 1st of February,
1717, and that the said Gilbert, now Earl of Shrewsbury, is his heir-at-
*62] law, and hath resolved not to marry, *and persuaded the said

George Talbot to marry the said Mary Talbot, sister to Richard
Lord Fitzwilliam ; that the same Earl Gilbert, being willing to observe
the late duke’s intentions in the said settlement and will expressed,
hath by indentures of lease and release dated the 3d and 4th of March,
1718, conveyed the said freehold estates (except as is therein excepted),
subject as aforesaid, to the said George Talbot for life, with remainder
to his first and other sons by the said Mary Talbot, or any after-taken
wife in tail-male, and, for default of such issue, to the said John Talbot
for his life, and to his first and other sons in tail-male; and hath
thereby charged part of the said freehold estates with the payment of
400l per annum during the joint lives of the said George and Mary,
for her separate maintenance; and after charged all the said freehold
estates (except as aforesaid) with the payment of 1500{. per annum to
the said Mary for her life for her jointure, and, subject thereto, such
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part thereof as is therein for that purpose mentioned, with 20,000 for
the portions of the daughters of the said George and Mary Talbot, on
failure of their issue male; and by the said indenture of the 4th of
March, 1718, the''said’ late' ‘duke’s' said' leasehold estate is pursuant to
his said will assigned to trustees, to permit such persons as by virtue of
the said limitations are to hold the said freehold estates to enjoy the
said leasehold estate: And we further certify to your lordships, that
the said Lord Bishop, and Charles Talbot, his eldest son, from a just
regard they have to the said late duke’s intention as before expressed,
and at the request of the present Earl of Shrewsbury and the said
George Talbot, have joined in the said settlement; and, in considera-
tion thereof, and for the better support of the said earldom, the said
Gilbert Earl of Shrewsbury, George Talbot, Mary Talbot, Lord Bishop,
and Charles *Talbot, did ltzereby covenant to make application to #63
obtain an act of parliament for confirming the said settlement C
made on the marriage of the said George Talbot, and for annexing the
said late duke’s saig estate (except a small part thereof in the county
of Middlesex) to the said earldom, by exténding the limitations thereof
after the deaths of the said George and John Talbot without issue male,
subject to the charges thereon by virtue of the said settlement, to the
said Lord Bishop and his issue male, to whom on the respective deaths
of the said Gilbert Earl of Shrewsbury, George and John Talbot,
without issue male, the said earldom will descend, and, for want of such
issue, to the heirs male of the body of John first Earl of Shrewsbury,
and, for want of such issue, to the heirs of the said late duke.

* And we also certify to your lordships, that the said Gilbert Earl of
Shrewsbury, George {albot, Mary Talbot, John Talbot, William Lord
Bighop of Salisbury, and Charles Talbot, are all the persons that
appeared to us to be concerned in the consequences of the said bill;
and that it hath been proved to us, upon the oath of two witnesses
sworn at your lordships’ Bar, that the said Gilbert Earl of Shrewsbury,
George ‘{albot, Mary Talbot, and John Talbot have signed the said
petition, and signified their consent (as the rest of the said parties have
done in person appearing before us) to the said bill, which bill confirms
the said settlement made by the said Gilbert Earl of Shrewsbury, and
the limitations therein expressed, and also annexes the said lands and
estates to the said earldom, by extending the limitations thereof in the
manner before mentioned : \zherefore we conceive the bill annexed,
which we have signed, is proper for the purposes aforesaid, and reasona-
ble to pass into a law, if your lordships shall think fit."”

*The petition of Lord Fitzwilliam against the bill was as 4e,
follows :—(a) L

(@) The act,—which is intituled an * Act for annexing the late Duke of Shrewsbury’s
estate to the Earldom of Shrewsbury, and confirming Gilbert Earl of Shrewsbury’s
settlement in order thereto, and for other purposes therein mentioned,”—oontained
the following isions :—

“ Whereas the Most Noble Charles Earle and Duke of Shrewsbury, by indentures
of lease and release, bearing date respectively the 30th and 31st of October, 1700,
and the release being tripartite, and made or mentioned to be made between the said
Duke of the first part, the Right Hon. Sidney Lord Godolphin and William Walsh

both since deceased) of the second part, and the Rev. Dr. William Talbot, then
ishop of Oxford, and now Bishop of Salisbury, and Sir John Talbot, and John
Arden (both since deceased), of tge third part, after failure of issue male of his
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“The humble petition of the Right Hon. Richard Lord Viscount
Fitzwilliam, of the kingdom of Ireland, brother of "Mary Talbot, wife
*65] of the Hon. George *Talbot, George Pitt, Esq., uncle of the said

Mary Talbot, and cexecutor of her late father’s will, and trustees

body, and other uses since determined, did settle all and every the mannors, mes-
suages, farms, advowsons, rectories, tythes, lands, tenements, and hereditaments
whatsoever of the said Charles Duke of Shrewshury, situate, lying, and being in the
several counties of Salop, Worcester, Berks, Chester, Stafford, Oxford, Wilts, and
Derby, any or either of them, or elsewhere in the kingdom of England or Ireland,
whereof or wherein the said Duke, or any other person or persons in trust for him,
had any estate of inheritance in possession, reversion, remainder, or expectancy,
together with all and singular their and every of their rights, royalties, franchises,
privileges, members, and appurtenances, to the uses following, that is to say, to the
use and behoof of George 'Falbot., Esq., third son of Gilbert Talbot, of Batchcoate,
in the county of Worcester, Esq., uncle of the said Charles Duke of Shrewsbury, for
and during the term of his natural life, without impeachment of waste; remainder
to trustees to preserve contingent remainders ; remainder to the first and other sons
of the said George Talbot in tail-male ; and, for want of issue, to the use and behoof
of John Talbot, Esq., eldest son and heir of Thomas Talbot, Esq., late of Longford,
in the county of Salop, deceased, for and during the term of his natural life, without
impeachment of waste; remainder to trustees to preserve contingent remainders ;
remainder to the first and other sons of the said John Talbot, successively, in tail-
male; and, for want of such issue, to the use of the said Sir John Talbot, party to
the said indenture, for life, with remainder to his first and other sons successively in
tail-male; and, for want of such issue, to the use of Charles Duke of Shrewabury,
his heirs and assignes for ever, with power to make jointures and leases as therein
mentioned: And whereas the said Charles Duke of Shrewsbary, in and by his last
will and testament in writing, bearing date on or about the 19th of July, 1712,—
reciting, that, since the making the said recited settlement, he had purchased the
manors or lordships of Dunthropp, alias Dunthorpe, and Showell, alias Sowell, and
divers freehold messudges, granges, lands, tenements, and hereditaments, lying and
being in the parishes, villages, fields, and hamlets of Heathropp, Swarford, Great
Tewe, and Little Tewe, and elsewhere in the county of Oxford, and likewise t‘md
purchased a tenement or farm called Broadstone farm, lying and being in the tSwn
and fields of Dunthropp, Chalford, Lidston, and Broadstine, in the said county of
Oxford, which was held by lease from the principal and echolars of King’s Hall Col-
lege and of Brazen Nose, in the University of Oxford, which he was desirous should
be settled, limited, and enjoyed to the same uses and by the same person and persons
a8 his manors, messuages, lands, and hereditaments, mentioned and comprised in the
said recited indenture tripartite are settled and limited unto and upon, did thereby

ive and devise all his aforesaid manors, messuages, lands, tenements, and freehold

ereditaments by him purchased as aforesaid, lying and being in the parishes, vil-
lages, fields, and hamlets of Heathropp, Swarford, Great Tewe, and Little Tewe,
and elsewhere in the county of Oxford, to the said William Talbot Lord Bishop of
Oxford, Sir John Talbot, John Arden, and their heirs, to the use of the person and
persons, and subject to the same limitations, powers, provisoes, and restrictions as
the manors, lands, and hereditaments mentioned and comprised in the aforesaid
indenture tripartite are limited and settled ; and thereby did give and devise all his
estate, right, title, interest, and term of years of, in, and unto certain messuages,
lands, and tenements called Broadstone farm, to the said trustees, their executors
and administrators, upon trust thut they should from time to time and at all times
Eermit and suffer such person and persons as should by virtue of the aforesaid

evise be entitled to hold and enjoy the aforesaid freehold premises, to receive, take,
and enjoy the rents, issues, and profits of the said farm; and further recitini, that,
by the aforesaid indenture tripartite, all his manors, lands, tenements, and heredi-
taments in the oounties of Chester, Stafford, Oxford, and Wilts, and elsewhere in the
kingdoms of England and Ireland, whereof no use is thereinbefore limited, stood
charged, after his decease, and failure of issue male of his body, with the payment
of such just debts as then should be owing by him, and which his personal eatate
should not be sufficient to pay, and all annuities and other sums of money he should
give or appoint to be raised by deed or will, attested by two or more credible wit-
nesses,—he the said duke did gequeath to his servants and others several annuities
for their respective lives: And whereas the said Charles Duke of Shrewsbury, on or
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for her and her children in her marriage-settlement, and next friends to
and for and on the behalf of George Talbot (an infant of very tender
years), son and heir *apparent of the said George Talbot, husband *66
of the said Mary, by, the said Mary; late Mary Fitzwilliam : [

sbout the 1st of February, 1717, departed this life withont leaving any issue, where-
by the honour, title, and dignity of Earl of Shrewsbury, and the reversion and
inberitunce of the settled manors, lands, tenements, hereditaments, and premises
descended and came to the Right Hou. Gilbert now Earl of Shrewsbury, eldest son
and heir of the said Gilbert Talbot of Batchcoate aforesaid, Esq., uncle of the said
duke: And whereas the personal assets of the said duke are sufficient to pay the
said duke’s debts, funerals, and legncies, with a very great overplus, so tKnt the
manors, lands, tenements, and hereditaments by the said recited indenture tripartite
of gettlement, and last will and testament, subject to the payment of the said annu-
ities thereon charged, ought to be enjoyed by the said George Talbot, and such per-
sons, and in such manner, as the same are thereby settled: And whereas the said
Sir John Talbot dyed without issue male, in the lifetime of the said Duke of Shrews-
bury: And whereas the said Gilbert Earl of Shrewsbury is resolved not to marry ;
and, being desirous to pay a due observance to the intentions of the said duke,
expressed in the said settlement and will, hath persuaded the said George Talbot,
his younger brother, to marry the Honorable Mary Fitz-William, sister to the Right
Hon. Richard Lord Viscount Fitz-William of Merwin, in the kingdom of Ireland,
snd, by indentures of lease and release, bearing date respectively the 3d and 4th of
March, 1718, and the release being quinquipartite, and made or mentioned to be
made between the said Gilbert Earl of Shrewsbury and George Talbot of the first
part, the said Richard Lord Viscount Fitz-William and Mary Fitz-William of the
second part, the Right Llon. George Earl of Cardigan, William Lord Bishop of Salis-
bury, Sir John Stanley, Knt., and Charles Talbot, Esq. (eldest son and heir npparent
to xe said William ﬂxrd Bishop of Salishury), of the third part, the Right Hon.
Lord Lumley and the said John Talbot of the fourth part, Sir John Webb, Bart.,
George Pitt, Esq., and Nevile Ridley, Esq., of the fifth part,—reciting the settlement
and will made by the said Charles Duke of Shrewsbury,—in consideration of a mar-
riage then intended between the said George Talbot and Mary Fitz-William, and
13.,500!. portion, they the said Gilbert Earl of Shrewsbury, George Earl of Cardigan,
William Lord Bishop of Salisbury, and Sir John Stanley, according to their respec-
tive estates and interests, did grant and convey unto the said Richard Lord Lumley,
Nevile Ridley, and their heirs, all those the said manors of Dunthropp alias Dun-
thorpe, and Showell, alias Sowell, in the county of Oxon and all the said freehold
messuages, granges, lands, tenements, and hereditaments, situate, lyin%, and being
in the parishes, villages, fields, and hamlets of Heathropp, Swarford, Great Tewe,
and Little Tewe, in the said county of Oxford, and also all and every the snid
manors, freehold messuages, farms, advowsons, rectories, tythes, lands, tenements,
and hereditaments, situate, lying, and being in the several counties of Salop, Wor-
cester, Berks, Chester, Stafford, Oxford, and Wilts, or clsewhere in the kingdoms of
Great Britain or Ireland (except all manors, lands, tenements, and hereditaments
in the county of Middlesex, and except the said lensehold farm called Broadstone
Farm, and also except the manor of Cooksey, and all and every the messunges, cot-
tages, mills, lands, tenements, meadows, leasowes, closes, co| pices, wood grounds,
boilaries of salt water or salt-fatts, walling rents, and hereditaments whatsoever,
which were late the estate of the Hon. Gilbert Talbot, Esq., deceased, late father of
the said Gilbert Earl of Shrewsbury and George Talbot, situate, lying, and being in
Cooksey, Upton Warren, Elmbridge, Piershall Green, Timber Hanger, Broomsgrove,
Dodderhill, and Droitwich, and elsewhere in the said county of Worcester, and other
the manors, lands, tenements, and hereditaments which were the eatate and inherit-
ance of Gilbert Talbot, late of Batchcoate, in the said county of Worcester, Esq.,
decensed, father of the said Gilbert Earl of Shrewsbury and George 1'albot, To hold
(except as hefore excepted) to the said Richard Lord Lumley and Nevile Ridley. and
their heirs, to the uses fullowing, that is to say, immediately after the solemnization
of the said marriage, then, as for, touching, and concerning the said manors, lands,
tenements, and hereditaments in the said couuties of Salop, Worcester, and Berks,
© the use of the said Richard Lord Viscount Fitz-William and George Pitt, their
executors, administrators, and assigns, for the term of ninety-nine years, if the said
George Tulbot and Mary Fitz-William shall jointly so long live, upon trust to raise the
annual sum of 400L.. tax free, for the said Mary, during the said term, for her sepa-
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¢ Sheweth,—that the most noble Charles, late Duke and Earl of
Shrewsbury, by deed of settlement, and by his last will, conveyed,
*67] limited, and directed *to be conveyed several manors, lands, and
hereditamentsiin the said settlement and will mentioned, in failure

rate use ; and upon further trust to permit and suffer the said George Talbot to receive
the residue of the rents and lproﬁm during the said term ; and as for, touching, and
concerning the said manors, lands, tenements, and hereditaments limited in use to
the said Richard Lord Viscount Fits-William and George Pitt for ninety-nine years,
determinable as aforesaid, and as for and ooncerning all and every other the said
manors, lands, tenements, hereditaments, and premises by the said indenture bar-
gained and sold (except as therein is excepted), to the use of the said George Talbot
for life, without 1m hment of waste ; remainder to trustees to preservo eontilifent
remainders ; and, after his decease, to the use, intent, and purpose, that the said Mary
Fitz-William should have and receive out of all the said manors, lands, tenements,
hereditaments, and premises, the annual sum of 15001, tax free, for her life, for her
Jjointure, with power of distress for non-payment thereof, and, charged and chargeable
therewith, to the use of the said Richard Lord Viscount Fitz-William and George Pitt,
their executors, administrators, and assigns, for two hundred fears, without impeach-
ment of waste, for the better raising the said rent-charge of 1500i., and securing the
same ; and, after the expiration or other souner determination of the said term of two
hundred years, to the use of the first and other sons of the said George Talbot on the
body of the said Mary Fits-William to be begotten, in tail-male, successively ; and, for
want of such issue, as to the said manors, lands, tenements, and hereditaments in the
said oounties of Worcester, Salop, and Berks, to the use of the said Richard Lord
Viscount Fits-William, Sir John Webb, and George Pitt, their executors, administra-
tors, and assigns, for five hundred years, without impeachment of waste, upon trust
for raisin 20,530!.. and )&u] maintenance for the daughters of the said George Talbot
on the boﬁy of the said Mary Fitz-William to be begotten, in case they shall have no
issue male; and, as to the said manors, lands, tenements, and hereditaments in the
said counties of Worcester, Salop, and Berks, from and after the determination of the
said term of five hundred years, and all other the said manors, lands, tenements, and
hereditaments, from and after the several determinations of the several estates there-
inbefore limited, to the use of the first and all other the sons of the said George Talbot
on the body of any after-taken wife to be begotten, in tail-male, successively ; and,
for want of such issue, to the use of the said Jobn Talbot of Longford, for nm{ during
the term of his natural life, without impeachment of waste ; remainder to trustees to

reserve contingent remainders; remainder to the first and other sons of the said
§ohn Talbot in tail-male, successively : in which said indenture of release there is
comprised a power to the said George Talbot, and also to the said John Talbot, when
he shall be in the actual possession of the said manors and premises, to make jointures
to any women they ehould marry, not exceeding the yearly value or sum of 2000L »
year; with power also to lense the said mauors, lands, tenements, and hereditaments
(except as therein is excepted) for twenty-one years or three lives; and, by the said
indenture, the said William Lord Bishop of Salisbury did assign the said lease of
Broadstone furm to the said Lord Lumley and Nevile Ridley, upon trust that they
should permit and suffer such persons as by virtue of the aforesaid limitations hold
and enjoy the freehold fpremises thereby granted, to receive and take the rents, issues,
and profits of the said farm: And, reciting in the said indenture of release, that, after
the deaths of Gilbert Earl of Shrewsbury, George Talbot, and John Talbot, and failure
of issue male of their respective bodies, the title, honour, and dignity of Earl of
Shirewsbury will, by virtue of letters patenta of coreation of the said earldom, made
and granted by King Henry VI. to John first Earl of Shrewsbury, and the heirs male
of his_body, by course of descent, and per formamdoni, come to the said William
Lord Bishop of Salisbury, and the heirs male of his body, it was by the said indenture
agreed that the said Gilbert Earl of Shreweoury, George Talbot, John Talbot, Wil-
liam Lord Bishop of Salistury, atd Charles Talbot, should use their humble applica-
tion for obtaining a private act of parliament, and give their consent thereuuto, for
settling the said manors, lands, tenements, hereditaments, and premises on the said
William Lord Bishor of Salisbury and the issue male of his body, after the death of
the said Gilbert Earl of Shrewsbury, George Talbot, and John Talbot, and failure of
issue male of their bodies, in such manner as should be advised,—as in and hy the
said indenture, relation being thereunto had, may more fully and at large appear:
And whereas the said Gilben%ul of Shrewsbury is desirous that the raid -et.trement
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of issue male of the said duke, to the said George Talbot, the father,
for life, with remainder to his first and other sons in tail-male, and, for
default of such issue, with other remainders over.

*« That, the said duke being dead/without issue male, a treaty *68
of marriage was had between the said George Talbot the father L

should be further extended, in such manner as is bereinafter mentioned, and that the
said manors, lands, tenements, and hereditaments should be annexed to and go along
with the said honour, title, name, and dignity of Earl of Shrewsbury in such manner
as is hereafter expressed, for the better and more honourabls support of the said
name, dignity, and title, which cannot be done without an act of parliament: Where-
fore, may it please your most Excellent Majesty, at the humble petition of the said
Gilbert Eurl of Shrewsbury, George Talbot, John Talbot, William Talbot Lord Bishop
of Salisbury, and Charles Talbot, son and heir apparent of the said Bishop of Salis-
bury, Edward, Sherington, and Henry Talbot, younger sons of the said William Lord
Bisl or of Salisbury, that it may be enacted, aud be it enacted by the King’s most
Excellent Majesty, by and with the advice and consent of the lords spiritual and
temporal and commons in this present parliament assembled, and by the authority
of the same, that the said recited indentures of lease and release bearing date the
said 3d and 4th of March, 1718, being the settlement made on the marriage of the
said George Talbot with the said Mary Fitz-William, and all and every the uses, trusts,
and estates therein mentioned, limited, and declared, is, are, and shall be hereby
ratified and confirmed ; and that the said George Talbot and his first and other sons,
and the heirs male of their bodies respectively, and the said Mary his wife, and the
said John Talbot of Longford, and his first and other sons, and the heirs male of their
bodies respectively, and all and every other person or persons to whom any use, trust,
estate, rent, remedy for the same, or other Yower or interest, is by the sail recited
marriage settlement granted or limited, shall be enabled to take, hold, and enjoy,
and shall and may bave, hold, and enjoy, the eaid wanors, lands, tenements, here-
ditaments, and premises respectively, according to the true intent and meaning of the
said marriage settlement, any law or statute to the contrary thereof notwithstanding ;
subject, nevertheless, to the jointure of the meest noble Adelaida Duchess of Shrews-
bury for her life, and to the several annuities charged on some of the said manors by
the said last will and testament of the said Duke of Shrewsbury, and to the remedies
thereby given for recovering the same.

“II. And be it further enacted by the authority aforesaid, that, after the decease
of the said George Talbot and John Talbot, and failure of issue male of their res
tive bodies, all and every the manors, messuages, farms, advowsons, rectories, tythes,
lands, tenemeants, and hereditaments whatsoever of the =aid duke, situate, lying, and
being in the several counties of Salop, Worcester, Bergs, Chester, Stafford, Oxford,
Wilts, and Derby, any or either of them, or elsewhere in the kingdoms of Great
Britain or Ireland, whereof or wherein the said duke at the time of his decease, or
any other persun or persons in trust for him, had any estate of inheritance in posses-
sivn, reversion, remainder, or expectancy, together with all and singular their and
every of their rights, royalties, franchises, privileges, members, and appurtenances
(except all lands, tenements, and hereditaments in the county of Middlesex, and also
except the manor of Cooksey, and all and every the messuages, cottages, mills, lands,
tenements, meadows, leasowes, closes, coppices, woods, wood-grounds, boilaries of
salt-water, or salt-fatts, walling rents, and hereditamoents whatsoever, which were
late the estate of the Hon. Gilbert Talbot, Esq., deceased, late father of the said
Gilbert Earl of Shrewsbury and George Talbot, situate, lying, and being in Cooksey,
Upton Warren, Elmbridge, Piershall, Green, Timber Hanger, Broomsgrove, Dodder-
hill, and Droitwich, or elsewhere in the said county of Worcester), charged, never-
theless, and chargeable with the said rent-charges of 1200.. a year and 1500L. & year
to the said Duchess of Shrewsbury, and Mary Talbot, wife of the said George Tn{bot.,
and subject to the said annuities given by the said duke, and tv the respective reme-
dies for recovering the same respectively, and to such juyntures, leases, rent-charges,
and other charges und estates as shall by virtue of the powers in the said recited
indenture quinquipartite of release dated 4th of March, 1718, or in this present act,
contained, be granted, made, or charged thereon, or on any part thereof, shall be and
remain to the use and behoof of the said Gilbert Earl of Shrewsbury for and during
the term of his natural life, without im hment of or for any manner of waste;
sud, from and ufter the determination of that estate, to the use and behoof of the said
Richiird Lord Lumley and his heirs, during the natural life of the said Gilbert Earl
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and the said Mary his now wife; and it was agreed on, that, in consid-
eration of 18,000/, the marriage portion of the said Mary, and in
*69] consideration of the said marriage, the said manors and *premises

should be settled on the said-George Talbot, the father, for life,

of Shrewsbury, ugon trust only to preserve the contingent uses and estates herein-
after mentioned ftom being destroyed or discontinued, but, nevertheless, in trust to
permit and suffer the said Gilbert Earl of Shrewsbury to receive the rents, issues,
and profits of the premises during his natural life; and, from and after his decense,
to the use and behvof of the first son of the body of the said Gilbert Earl of Shrews-
bury lawful? to be begotten, and the heirs male of the body of such first son lnwfull
issuing ; and, for default of such issue, to the use and behoof of the second, third,
fourth, fifth, sixth, seventh, eighth, ninth, tenth, and all and every son and sons of
the body of the said Gilbert Earl of Shrewsbury lawfully to be begotten, severally
and successively, one after another, as they and every of them shall be in seniority
of age and priority of birth, and of the several and respective heirs male of the body
or bodies of all and every such son and sons issuing, the elder of such son and the
heirs male of his body issuing being always preferred and to take before the younger
of such sons and the heirs male of his or t{eir hodies issuing ; and, for default of such
issue, to the use and behoof of all and every person and persons, being issue male of
the body of the raid John first Earl of Shrewsbury, to whom the said title, honour,
and dignity of Earl of Shrewsbury shall after the decease of the said Gilbert Earl of
Shrewsbury, George Talbot, and John Talbot, without issue male of their respective
bodies, by virtue of the said letters patents of creation of the said earldom, descend
and come, severally and successively, one after another, as they and every of them
shall succeed to and inherit the said earldom, and of the several and respective heirs
male of the body and bodies of all and every such person and persons issuing, to
attend and wait upon the said earldom, and to be annexed to and descend with the
same,

“III. And be it further enacted by the authority aforesaid, that the said Gilbert
Eurl of Shrewshury, and the heirs male of his body, George Talbot, and John Talbot,
any or either, shall not, by him or themselves, or together with any other person or

rsons whatsoever, alien, grant, or convey away any of the said manors, messuages,

arms, advowsons, rectories, tythes, lands, tenements, and heredjtaments hereby
settled, or any part thereof, nor do any other act or deed whatsoever which shall or
may be to the prejudice or disinherison of any person or persons to whom any
remainder or estate in the tpremises is limited, confirmed, or appointed to descend or
come by this present act of parlinmnent after the decease of the said Gilbert Earl of
Shrewsbury, george Talbot, and John Talbot; and that all and every alienation, fine,
recovery, and conveyance, and every act whatsoever to be, made, levied, ruffered, or
done by the said Gilbert Earl of Shrewsbury, or the heirs male of his body, George
Talbot, and John Talbot, any or either of them, by him or themselves, or together
with any other person or persons whatsoever, shall be and are hereby declared to be
null and void as against every person or persons tv whom any remainder or estate
in the premises is hereby limited, confirmed, or appointed to ({escend or come after
the decease of the said Gilbert Earl of Shrewsbury, George Talhot, and Juhn Talbot.

“1V. Provided always, and be it further enacted by the authority aforesaid, that
it shall and may be lawful to and for the said George Talbot, son of Gilbert Talbot
of Batchcoate, in case he shall have issue by the said Mary his now wife, or any
after-taken wife, o son, and aleo younger child or children, sons or daughters, at any
time during his natural life, by any writing under his hand and seal, to be attested
by two or more credible witnesses, or by his last will and testament in writing, to be
attested as aforesaid, to grant, lease, limit, devise, or appuint all or any of the said
manors, lands, tenements, and hereditaments, or any part thereof (except the said
manors, lands, tenements, and hereditaments in the county of Oxford), to any person
or persons for the term of ninety-nine years, to commence from the decease of the
said Geeorge Tulbot, upon trust only for raising any sumn of money not exceeding in
the whole the sum of Yg,OOOL for the portion of the duughter or daughters of the said
George Talbot (subject, nevertheless, to the jointure of the said Adelaida Duchess of
Shrewsbury aud of the said Mary Talbot, and to the said annuities, and to such
leases, joyntures, charges, and estates as shall happen to be thereof made hy virtue
of uny the powers in the said recited settlement or in this present act contained), the
same to be puid to such daughter or daughters respectively when and if such daughter
or daughters shall respectively attain the age of twenty-one years, or be married, and
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with remainder to his first and other sons by the said Mary in tail-male,
with remainders over.

“That, by indentures of lease and release, bearing *date the [*
3d and 4th days of March; 1718, the, said manors and premises

not otherwise, and in such proportions, and with such maintenance not exceeding 51
percentum per annum, till payment, as the said George Talbot shall by any writing,
attested by two or more cregible witnesses, direct or appoint ; and also to charge the
said premises (except before excepted) with annuities or rent-charges for the younger
sons respectively, during their respective lives only, so as no one aonuity to any
younger son exceed the sum of 200£a year, and so as no such annuity be prejudicial
to the present charges on the said manors and premises.

“V. Provided always, and be it further enacted, that, if the said Mary, now wife
of the said George Talbot, shall die in the lifetime of the said George Talbot, son of
Gilbert Talhot, of Batchconte, without any issue, and he shall marry again, and shall
have no issue male, and one or more daughter or daughters, that then and in such
case it shall and may be lawful to and for the said George Talbot, by any writing
under his hand and seal, attested by two or more credible witnesses, or by his last
will and testament in writing, attested as aforesaid, to grant, lease, limit, devise, or
appoint all or any the said manors, lands, tenements, hereditaments, and premises
(except the said manors, lands, tenements, hereditaments, and premises in the said
county of Oxford) to any person or persvns, for the term of four hundred years, to
coumence from and after the decease of the said George Talbot and of the said John
Talbot, and failure of issue male of their respective bodies, and subject to the joyn-
tures and annuities aforesaid, and to such other leases and charges as shall be thereon
by virtue of any the Fowers in the said recited settlements or this present nct con-
tained, upon trust only for raising any sum or sums, not exceeding in the whole the
sum of 20,000l of lawful money, for the portion or portions of such daughter or
daughters, the same to be raised and paid to them respectively at their respective
ages of twenty-one years or days of marriage, which shall first happen after the com-
mencement o{ the snid term of four hundred years; and, in case such daughter or
daughters shall attain the said age of twenty-one years, or be fnarried, before the
cummencement of the said term, then within six months after the commencement
thereof, with maintenance till payment, not exceeding the interest of the portion or
portions: provided, that, if any such daughter or daughters shall happen to die
unmarried before she or they shall respectively attain the age of twenty-one years,
the portion or portions of the daughter or daughters so dying shall not be raised.

*“VI. Provided also, and be it further enacted and declared by the authority afore-
said, that it shall and may be lawful to and for the said George Talbot (son of the
uaid Gilbert Talbot of Batchcoate) from time to time during his natursl life, by any
indenture or other writing or writings under his hand and seal, testified in the pre-
sence of two or more credible witnesses, to make or grant any lease or leases, estate
or estates, of the said manors, lands, tenements, hereditaments, and premises, or any

rt thereof (except the said manors, lands, tenements, hereditaments, and premises
In the said county of Oxford), without prejudice to the said jointures or annuities
ur any other precedent charges thereon, for the term of three hundred years, to
commence from and after the decease of the said George Talbot, and Jobn Talbot
of Longford, and failure of issue male of their respective bodies, upon trust,
in case the said George Talbot shall die without any issue of his body, male or
female, living at his death, or born after his decease, and Anne Talbot and Mary
Talbot, daughters of Anne Talbot, late sister of the said George Talbot, or any issue
of their bodies, shall happen to be then alive, to raise by sale or mortgage of the
premises to be comprised in the said term of three hundred years, or of a competent
part thereof, after the commencement of the said term, and not before, such suwn or
tums of money not exceeding in the whole the sum of 10,0001 for the portions of the
said Anne Talbot and Mary Talbot, the daughters, together with such maintenance
for their porticae not exceeding 5. per cent. per annum, as the said George Talbot,
by any deed or writing to be%y him signed and sealed in the presence of two or
more credible witnesees, >r by his last will and testament in writing, attested as
afuresaid, sball direct or appoint ; the same to be paid to such daughter or daughters,
or their issue, at her or th2ir age of twenty-one years, or days of marriage, which
shall first happen after the commencement of the said term of three hundred years ;
aud, if such daughter or daughters shall attain the said age of twenty-one years or
be married before the commencement of the said term, then within six months after

VOL. VI., C. B. (N. 8.)—5
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(except as therein is excepted) were conveyed accordingly, and soon

after the said marriage was had and solemnized.

*71] “That on or about the 11th day of December last, *the said
George, Talbot; the - father, and Mary his said wife, had issue

the commencement thereof: provided, nevertheless, that, if the said Anne Talbot and

Mary Talbot, the daughters, die without issue before she or they attain the age of

twenty-one years, and unmarried, then the said portion or portions shall not be
raised,

*“ VIL Provided always, and be it further enacted and declared by the sathority
aforesaid, that, if the said George Talbot (son of Gilbert Talbot) shall happen to die
without any issue of his body, male or female, living at his death, that, t?xen and in
such case it shall and may be lawful to and for the said George Talbot (sun of Gil-
bert Talbot), from time to time during his natural life, by any deed or writing under
his hand and seal, attested by two or more credible witnesses, to grant, lease, limit,
or appoint the said manors, lands, tenements, hereditaments, and premises, or a
.competent part thereof (except the premises in the county of Oxon), for the term of
‘one hundred years, to commence from the same George Talhot’s death without issue,
upon trust for raising any sum of money not exceeding 5000l to be applied to such
uses as the said George Talbot, son of the said Gilbert Talbot, shall in like manne
direct or appoint.

“VIII. And be it further enacted by the authority aforesaid, that neither the first
or any other son or sons of the body of the said George Talbot (son of the said Gil-
bert Talbot), or of the body of the said John Talbot of Longford, nor any the heirs
male of the body or bodies of any such son or sons, nor any other person or persons,
his or their heirs male of his or their hody or bodies issuing, to whom any estate of
inheritance of or in the premises, or any part thereof, shall hereafter come, descend,
or accrue by force or means of this present act of parliament, shall alien, give, grant,
bargain, sell, or otherwise convey away any of the said manors, messuages, advow-
sons, tythes, lands, tenements, hereditaments, or any other the premises hereby
settled, or any part thereof, nor any other thing do which shall or may be to the dis-
inherigson of the heirs inheritable by force of the said recited settlement or_this pre-
sent act of parliament, or of any person or persons to whom any remainder is limited
by the said recited settlement or this present act of parliament, or whereby any of
them shall be barred or put from entry into the premises; and that all and every
alienation, conveyaunce, fine, money, gift, grant, bargain, and sale, and every other
act whatever to be made, euﬂ'erm{, or done by any of the persons respectively to
whom the premises are respectively before assured, conveyed, or limited by the said
recited set.tgement or this present act of parliament, shall be for ever after the decease
of the alienor uttarl{ void, and shall be so deemed and adjudged in the law: Pro-
vided, nevertheless, that neither the first nor any other son or sons of the body of the
said George Talbot, or of the body of the said John Talbot, or of the body of the said
Gilbert Earl of Shrewsbury, nor any the heirs male of the body or bodies of any
such son or sons issuing, nor any other person or persons, his or their heirs male of
his or their body or bodies issuing, to whom any estate of inheritance of or in the
premises, or any part thereof, shall hereafter come, descend, or accrue by force or
meaus of this gresent act of parliament, who shall within six moaths after he or they
shall attain the age of eighteen years take the oathe appointed to be taken instead
of the oaths of supremacy and nl{egia.nce. by an act of parliament made in the first
year of the reign of their late Majesties King William and Queen Mary, intituled
¢ An act for the abrogating the oaths of supremacy and allegiance, and appointin
other oaths,” and also subscribe the declaration set down and expressed in an act o
parliament made in the thirtieth year of the reign of King Charles II,, intituled ‘An
Act for the more effectual preserving the King’s Person and Government by dis-
abling papists from sitting in either Houses of Parliament,’ to be bw him or them
made, repeated, and subscribed in the courts of Chancery or King’s Bench, or the

uarter sessions of the county where he or they shall reside, and who shall from

enceforth continue a protestant until he or they shall attain the age of twenty-one
years, shall, after he or they shall attain the said age, and while he or they continue
protestants, be disabled from aliening, giving, granting, bargaining, selling, or other-
wise conveying away the said manors, messuages, advowsons, tythes, lands, tene-
ments, and hereditaments, or any other the premises hereby settled, or any part
thereof, but may alien, give, grant, bargain, sell, or otherwise convey away the same
premises, or any part thereof, a8 freely and absolutely as he or they might have done
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Letween them the said George Talbot, the infant, who i8 now seised
of and in the said manors and premises of an estate in tail-male
expectant on the death of the said father.

*¢ That Gilbert Earl of iShrewsbury, the said George Talbot, 79
the father, the said Mary Talbot, John Talbot, William Lord [

if this act had never been made :(a).Provided also, that no person or persons shall be
disabled to execute all or any the powers expressed in the eaid recited settlement, or
any the powers by this present act of parhament given, and which are hereby or
shall be by express words vested in him or them ; nor shall any acts to be done pur-
lu:lnt to and in execution of the said powers, or any of them, be rendered or deemed
void.

*IX. Provided always, and be it further enacted .and declared by the authority
aforesaid, that it shall and may be lawful to and for the first and every other son
and sons of the body of ‘the said George Talbot, son of the said Gilbert ﬁlbot, to be
begotten, and the several and respective heirs male of the body or bodies of all and
every such son and sons issning, and to and for the first and all and every the son
and sons of the body of the said Jobn Talbot of Longford lawfully to be begotten,
and the several and respective heirs male of the body or bodies of all and every such
son and sons issuing, and also to and for all and every other person and persons to
whom the said manors, lands, tenements, hereditaments, and premises are by this
act of parlisment limited, successively, as aforesaid, when they shall respectively be
in the actual possession of the freehold of the said manors, lands, tenements, heredi-
taments, and premises, by any deed or deeds, writing or writings, to be by them
respectively signed, sealed, and executed in the presence of two or more credible
witnesses, to grant, limit, or appoint so much of or out of the said manors, lands,
tenements, hereditaments, and premises (other than and except the said manors,
lands, tenements, and hereditaments in the said county of Oxon), as shall not exceed
the yearly value or sum of 2000.., subject to such jointures, leases, charges, and
estates as shall happen to be thereof made by virtué of any the powers contained in
the said recited settlement or in this present act contained, unto and to the use of
any woman or women which he or they shall marry, for the lives of such women
respectively only, for her or their joynture or joyntures, such assignments, limita-
tions, or appointments to be made before or after marriage, aud to take effect
respectively from and after the death of the said persons who shall make the same,
80 as every such jointure shall respectively be made and expressed to be, and shall
be accepted by such woman or women respectively, in full recompense, lieu, and
satisfaction of her and their dower and thirds at common law, which she or they
might otherwise have, claim, challenge, or demand, of, in, to, or out of all or any the

id manors, lands, tenements, hereditaments, and premises.

*X. Provided also, and be it further enacted and declared b{ the authority afore-
said, that it shall and may be lawful to and for the first and all and eve’? other son
and sons of the body of the said George Talbot, son of the said Gilbert Talbot, law-
fally to be begotten, and the several and respective heirs male of the body or bodies
of all and every such son and sons lawfully issuing, and to and for the first and,all
and every other son and sons of the body of the said John Talbot of Longford law-
ful:{lm be begotten, and the several and respective heirs male of the body or bodies
of all and every such son and sons lawfully issuing, and also to and for all and every
other person and persons to whom the said manors, lands, tenements, hereditaments,
and premises are limited by this present act of parliament, successively, as aforesaid,
by any deed or deeds, writing or writings, by them respectively to be sigued in the
presence of two or more credible witnesses, to demise or lease all or any part or
parts of the said manors, lands, tenements, hereditaments, and tgreminee whereof the
person makiog such lease shall be actually possessed, except the capital messuage,
outhouses, gardens, and park of Heathropp, in the county of Oxon, to any person or
persons, in possession, and not in reversion, for the term of three lives or twenty-one
years, or for any number of years determinable upon the death or determination of
three lives, s0 as upon all and every such lease and leases there be reserved and
made payable yearly during the continuance thereof the usual and accustomed
yearly rents, boones, and services for the same, and 8o as in every such lease there

(a) This provise is repealed by the 32d section of the Shrewsbary Estate Act, 6 & 7 Viot. o.
8
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Bishop of Salisbury, Charles Talbot, Esq., Edward Talbot, clerk, and
Sherington Talbot, sons of the said William Lord Bishop of Salisbury,
*73) *have petitioned your lordships for leave to bring in a bill to con-

firm the said settlement made on the said marriage, and to annex

be contained a condition of re-entry for non-payment of the said rent and rents
thereby to be reserved, and so as the lessee and lessees to whom such lease and
leases shall be made do seal and execute counterparts of such lease and leases.

* XI. Provided also, and be it further enacted and declared by the authority
aforesaid, that, if the said George Talbot, son of the said Gilbert Talbot, shall happen
to die without any issue male of his body living at his death, and if the said gobn
Talbot of Longford shall also die without any issue male of his body living at his
decease, then, from and after the decease of the survivor of them the said Georglel
Talbot and John Talbot, such other person and persons who for the time being shal
be entitled to the freehold of the said manors and premises in the county of Oxford
by virtue of this present act of parliament, shall successively receive the rents, issues,
and profits of the said farm called Broadstone Farm, and of all other the premises
held ty the said lease made by the said principal and scholars of King’s IIall Col-
lege of Brazen Nose, in the University of Oxford, during the continuance of the
same lease, and of any future lease or leases thereof hereafter to be obtained from
the said college, pursuant to the trust hereinbefore contained concerning the renew-
ing the same.

“XII. Provided always, and be it further enacted and declared by the authority
aforesaid, that nothing in this act contained shall anyways extend or be construed
to extend to settle, entail, or anywise affect the manor of Neston, with its rights,
members, and appurtenances, in the county palatine of Chester, or any other the
lands, tenements, and hereditaments of the said John Talbot, son of Thomas Talbot
of Longford, in Neston, or elsewhere in the said county of Chester, or the several
manors of Longford, Church Aston, alias Little Aston, alias Aston Parva, Edgmond,
alias Edgmondon, Longueville; alias Longfield, alias Cheyneis Longuerille, the
advowson of the church of Longford, the moiety of the manor of Newport, with their
respective rights, royalties, members, and appurtenances, in the county of Salop, or
any the lands, tenements, or hereditaments of the said John Talbot, son of Thomas
Ta{bot aforesaid, in Longford, Brocton, Chershall, alias Cheshall, Church Aston,
alias Little Aston, alias Aston Parva, Edgmond, alias Edgmondon, Chetwyne, Whit-
church, Longuerille, alias Longfield, alias Cheyneis Longueville, and N'gwport., or
any or either of them, or elsewhere in the county of Salop, or the manor or castle of
Pembridge, and Newton, alias Welsh Newton, in the county of Hereford, or any the
lands, tenements, or hereditaments of the said John Talbot, son of Thomas Talbot,
aforesaid, in Pembridge, Newton, alias Welsh Newton, Garway, St. Waynards,
Longarren, Whitchurch, and Gannerew, or elsewhere in the county of Hereford, or
the manor of Bittisby, alias Bittesby, in the counties of Warwick and Leicester, or
any the lands, tenements, and hereditaments of the said John Talbot, son of Thomas
Talbot aforesaid, in Bittisby, alias Bitteshy, and Claybrooke, or elsewhere in the
counties of Warwick and Leicester, or either of them, or the divided moiety of the
manor of Wiggold, in the county of Gloucester, or any the lands, tenements, and
bereditaments of the said John ’lyall)ot, son of Thomas Talbot aforesaid, in Wiggold
and Cirencester, or elsewhere in the county of Gloucester, or the manor of Burward
Scott, alins Boreward Scott, alias Buscott, Philpott’s Court, alias Philpote’s Court,
and the third part of the advowson of Buscott, in the county of Berks, or any the
]ands, tenements, and hereditaments of the said John Talbot, son of Thomas Talbot
aforesaid, in Boreward Scott, alias Buscott, or elsewhere in the county of Berks, or
any other the manors, lands, tenements, or hereditaments whereof or wherein the
said John Talbot, son of Thomus Talbot of Longford, or any other person or persons
in trust for him, is or are seised, in possession, reversion, remainder, or expectancy
(except the manors, lands, tenements, and hereditaments mentioned and comprised
in the said indenture tripartite of settlement dated the 31st of October, 1700, and in
the said last will and testament of the spid Earl and Duke of Shrewsbury),—the
manors, lands, tenements, and hereditaments of the eaid earl and duke comprised in
the snid settlement and will |except all lands, tenements, and hereditaments in the
county of Middlesex hereinbefore excepted), and no other, being intended to be
entailed and settled by virtue of this present act, anything hereinbefore contained to
the contrary thereof in anywise notwithstanding.

“ XIIL guving to the most noble lady Adelaida, now Duchess of Shrewsbury, all
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the said estates to the said earldom, by extending the limitations
thereof to the said Lord Bishop of Salisbury, and the issue male of his
body. . :
*« That a bill is brought imaccordingly, whereby the said infant [*74
(in case he should come to the possession of the said manors and
premises) is restrained from barring any remainder limited in and by
the said settlements made by the said duke and on the said *mar- [*75
riage of his said father and mother, aud which by law when he
shall attain the age of twenty-one years he hath a power to do.

“That your petitioners have been informed that Gilbert, present
Earl of Shrewsbury, the said George *Talbot, the father, and Mary [*76
his wife, and John Talbot, have consented to the said bill: but
your petitioners humbly conceive, and are advised, that their consent
cannot bar the son and children of the said marriage. And your
petitioners crave leave humbly to *inform your lordships that such [*
consent has been unduly gained from them. All which your
petitioners humbly hope, to prove if your lordships shall be pleased to
hear your petitioners touching the same.

¢ Wherefore your petitioners humbly pray that they *may be [*78
heard by their counsel against the said bill at the Bar of your
lordships’ House.

¢ And your petitioners shall pray. “ FITZWILLIAM.

“@. Prrr.”

*The following are the minutes of proceedings of the committee
of the House of Lords on the bill which terminated in the act
6G.1,c 29:—

Die Lune, 8 Feb. 1719.

The judges’ report read. The parties called. The bill read entire.

*The petition of the Lord Fitzwilliam and Mr. Pitt to be [*80
hea.;d against the bill, which was referred to the committee, was
read. .

A lord of the committee proposed that certain witnesses may be sum-
moned before any further proceeding be had on the bill. ‘

*The Lord Fitzwilliam and Mr. Pitt being present desired to *81
be heard by their counsel, and that the necessary witnesses might [
be summoned, and acquainted the committee that certain writings for

[*79

such estate, right, title, and interest as she has or claims for her life in and to the
said aonual sum of 1200L., or the manors, lands, tenements, and hereditaments
ch:‘;ged with the payment thereof, as fully as if this present act had never been
made.

“XIV. Saving also to Charles Goodere, James Morgan, Joseph Chancey, Thomas
Power, Thomas Burford, Charles Venables, and Thomas Venables, their several
anuuities to them respectively devised for their respective lives by the said recited
will of the said Charles Duke of Shrewsbury, together with the remedies by the said
will provided for recovering the said respective annuities, as fully as if this act had

- never been made. .

“XV. Saving also and reserving to our Sovereign Lord the King, his heirs and
successors, and to all and every person and persons, bodies politick and corporate,
their heirs, successors, administrators and assigns (other than and except the said
Gilbert Earl of Shrewsbury and his heirs and assigus, the said George Talbot, brother
of the said Earl of Shrewsbury, and the issue male of his body, and the said John
Talbot of Longford, and the issue male of his body), all such Tight, title, claim, or
demand whataoever, as they, every or any of them, might, could, or ought to have
bad, claimed, held, or enjoyed, in case this act had never been made, anything here-
inbefore contained to the contrary notwithstanding.”



81 EARL OF SHREWSBURY v. SCOTT. E T. 1859.

which there might be occasion were as far off as Worcestershire, and
therefore desiref s week’s time.
*82] *Die Martis, 16 February, 1719.

The minutes, of the committee at the last sitting read. The
committee being informed counsel and the parties attended, they were
called in. “The petition of the Lord Fitzwilliam and Mr. Pitt against
the bill read.

#83] *Mr. Peer Williams on behalf of the petitioners was heard,

and states the case of George Talbot, an infant, son and heir of
George Talbot, who has an expectancy in remainder by the late Duke
of Shrewsbury’s settlement dated 30 and 81 days of October, 1700,
*84) and will *dated the 19th July, 1712, and insists that though the

father of the infant has conmsented to the bill, yet, he being but
tenant for life, that consent cannot bar the infant, and mentions a seem-
ing surprise that the Bishop of Sarum, who is a trustee in the settle-
*85] ment, should *desire a bill to alter the uses limited by it: observes

that lands are inseparably annexed to the two great offices of Lord
Great Chamberlain and Earl Nfarshull, which seems highly reasonable;
but takes notice, that, in this case, there seems no manner of occasion
for annexing lands to the earldom of Shrewsbury, and concludes with
hoping the bill shan’t pass.

r. Bootle heard also for the petitioners against the bill, and explains
at large the effect of the late Duke of Shrewsbury’s settlement: he
mentions an estate purchased by his late grace in Oxfordshire since
making the said settlement, which occasioned a mistake in their
instructions: he also insists that any thing done by the father of the
infant cannot bar him, though at the same time acknowledges the trustees
might before his birth have done an act which in law might have been
a bar to him: says Harry 6th created by letters patent the first Earl of
Shrewsbury : he mentions a covenant made by the father of the infant
in his prejudice, and acquaints the committee they have witnesses to
prove in what manner the same was obtained: observes, that, as the
Bishop of Sarum was frequently with the late duke, if his grace had
intended the estate should have been limited as by the bill, he would
*86] bave done it so by the settlement: also *observes, that, though

there are divers papists of this family, yet the infant is no papist;
and, if the estate should be taken from him, the motive to his being
bred a protestant will be removed, the inconvenience whereof he leaves
to the consideration of the committee.

Mr. Peer Williams says he supposes the settlement will be admitted.

Mr. Mead allows the settlement is as opened, excepting that Mr. Peer
Williams mentioned it to be a trust, which was a mistake.

Mr. Peer Williams says they have witnesses to prove the obtaining
the father’s consent, &c., but they are not sworn. Whereupon it was
proposed to adjourn to Thursday, that, though there seemed an affected
delay, yet there might be no room for any complaint or hardship.

Die Jovis, 18 Fe%ruan)’, 1719. :

The petitioners’ counsel acquaint the committee that the infant on
whose account the petition was presented was born 11th of December
last. Admitted by the counsel for the bill.

Joseph Cox produced as a witness, and asked what he knew of any
negotiation between the trustees and the Bishop of Salisbury as to exe-
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cuting the late Duke of Shrewsbury’s settlement, and whether there
was any refusal, and upon what account: he desires to be excused giv-
ing any evidence.

r. Peer Williams on behalf of the petitioners insisting he should '
deliver his knowledge of this matter,

Mr. Cox proceeds, and says he was wrote to when in Worcestershire
to bring up writings, and he did so, and Mr. Pigott seemed satisfied
with the title: he went down again, but was sent to a second time about
difficulties, and came up again, and the Bishop of Sarum complained he
was left out of the settlement: my Lord *Harcourt interposed, rygy
and was several times with the parties, and the consultation was C
chiefly as to the settlement. It was apprehended the bishop was
unwilling to execute the trust;-but he cannot say he absolutely refused
it, but declared his willingness to join, provided he might have an act
of parliament to settle the estate with the honour ; that Mr. Pigott said
there was a discourse that Nich. [sic.] Earl of Shrewsbury was a priest, and
it was an ill way to come to an estate through the blood of the family;
but no mention was made of the bishop on this account: that it was
hoped all things would be compromised.

e is asked who is in possession of the estate, and says George Talbot,
who has not been interrupted ; that he is his agent, and has no directions
from him to oppose the bill, being advised it was necessary.

Asked if the Lord Fitzwilliam was concerned, and says he knows not,
never being with his lordship about it, but heard he would oppose it ;
and says Mr. George Talbot thinks it a good bill, but the Earl of Shrews-
bury does not concern himself one way or other.

Asked if Mr. George Talbot is a reputed papist, but desires to be
excused answering that question in respect of the laws against papists,
and says he never was at mass with him.

Lord Fitswilliam asked as to the above-mentioned negotiation, and
says Mr. George Talbot designing to propose a marriage with his sister,
he received a letter from Mr. Pigott signifying he had an authority to
propose it, and Mr. Pitt appointed a meeting at his lordship’s house : it
was thought reasonable, and agreed upon soon after. Lfr. G. Talbot
was admitted to court his sister, and two or three months after the
Bishop of Salisbury made difficulties in joyning in the settlement, and
thereapon he desired one Mr. Webber to wait on the bishop about it.

*Mr. Webber asked as to the message he was sent with to the [*88
bishop, and says he went to him before the marriage, but does not
remember the time, and his lordship said he had difficulties, and would
not joyn without further consideration.

Lord Fitzwilliam says, a good while before the marriage he went to
the bishop, who said Mr. George Talbot was of such a religion as to be
disabled to take anything from his brother; that he had been with the
king, and would not comply without the matter was settled as now pro-

The Lord Fitzwilliam asked whether he was privy to the settlement
aud bill, and says he knew of both, and was desirev({ to sign, but posi-
tively refused it. Mr. Pitt also refused, and, being displeased, his lord-
ship was not at the marriage.

"Twas admitted Mr. George Talbot’s consent was signed at the time
of the settlement. The time mentioned was also admitted.
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Asked if the settlement and draugit of the bill was prepared by Mr.
Pigott : says Mr. Pigott told his lordship last night that the bishop's smm
reduced it into form, who himself being present, acquainted the com-
mittee that the form was Mr. Pigott’s, that he did make some additions
to it: and, it being menticned twas/copyed from Mr. Talbot the bishop’s
son’s hand, he denyed he ever wrote the bill.

Mr. Pigott’s letters to my Lord Harcourt, and his lordship’s answers
produced. Mr. Pigott’s hand was proved by his clerk, who believed it
all of his handwriting. The Lord Harcourt’s hand to the answers to
the said letter was admitted.

Sir John Stanley was produced as an evidence, and asked as to the
custody and possession of the late duke’s settlement; and says he received
a message to put it into the hands of Mr. G. Talbot’s counsel, which
*89] *he acquainted the bishop with, and he said care should be taken

of it: it was taken out of the box to be perused before both parties,
and delivered .into the bishop’s hands, and, when done with all, to be
returned to the executors: owns it was now here: all the executors had
the custody of it formerly, and knows not of any directions of the late
duke for keeping it: there was but one key to the box, but that each
executor had a seal.

He was asked if he joyned as a trustee, and says he signed the writ-
ingg; and the motive was, that he was obliged, he believed, by the trust,
to do it

Mr. Cox acquainted the committee that the settlement lay some
time with Mr. Pigott to prepare the marriage-settlement ; but he knows
not how long.

Charles Goodyere was asked as to the duke’s pedigree, and what his
ﬁrace had declared as to the bishop’s being related to him, and says the

uke before he fell ill directed him to look into the pedigrees to see if
the bishop had any right, but says he, not being skilled in pedigrees,
could find nothing: he thinks his grace mentioned he had one or two
pedigrees from the bishop.

Mr. Peer Williams mentioning the covenant in the marriage-settle-
ment obtaining the consent of I\%r. George Talbot to the bill, that part
of the covenant was read ; and the Lord Fitzwilliam being asked if his
sister was of age when she was married, says she was.

Mr. Peer Williams, having spoke against the whole bill, concludes
with submitting it upon the evidence and face of the bill.

Sir John Stanley was asked if the bishop’s son was a trustee, and says
he believes not.

Mr. Bootle, counsel for the petitioners, speaks likewise against the
bill, from the restraint therein which prohibits the infant from alienating
the estate, and that they appear only in his vindication, and in order to
the performance of the trusts. :

*90] *Mr. Mead heard for the bill, and says, as to allegations of the
petitions touching the means used to obtain the consent of Mr. G.
Talbot, it is to be observed the settlement was made at the marriage,
and hopes no undue means was usd, it being of great weight, in his
opinion, that not one of the parties vbjects against the settlement.

The present Earl of Shrewsbury does not complain, and Mr. G. Tal-
bot had not given any directions to oppose the bill, and no suspicion
of unfair means as to the bishop’s making a difficulty : says it is only




COMMON BENCH REPORTS. (6 J. SCOTT. N.8.) 90

proved he declined, till something was done, which he thought reason-
able: that an account will be given the bishop had nothing in his
thoughts of getting the estate through the blood of the family, his son
also declaring the, same :| observes he need not take notice of what was
said of the pedigree; but, if they insist, they are prepared to shew
that the bishop's name is mentioned in that brought into the office by
the Earl of Shrewsbury, from whom the late duke descended. That
this matter ought be considered as it stood at the time of the mar-
riage-settlement, the birth of the infant son not varying the case. It
bas been admitted the settlement was made on account of the marriage,
which had not been obtained without it; and the infant ought to come
in with the restrictive power not to alienate. As to the intention of the
late duke, has not the right heir disposed of it as he had a power by
having the reversion in fee, and desiring to limit it further? is that con-
trary to his grace’s intention ? wherefore the argument of his intention
being defeated falls to the ground. As to its being unusual that a'tenant-
in-tail should be restrained, says it may be so, but there is nothing in
this than what has and may be done when the reason is so strong,
though it can’t be done but by act of parliament. Mentions the statute
De donis was *with a view to perpetuate families, that the tenant- [*91
in-tail should not alienate. Insists no undue means have been

used ; that the infant must be considered only as a purchaser under the
marriage-settlement, it being owned the bill was a plan of the marriage:
and insists the bishop has acted as a fair and just trustee, and hopes the
committee will think there is no foundation for opposing the bill.

Mr. Fazakerly, also for the bill, insists there was no opposition, &
trustee being by law compellable to execute a trust, and therefore the
refusal mentioned of the bishop falls to the ground: thinks the late
duke’s intention rather confirmed by the settlement than contradicted :
for, had his grace designed the estate should have gone to the heirs
female, he would then have limited it to the heirs general: insists the
bill is necessary in respect of the circumstances of the family. Men-
tions what an inconvenience it would be if 8o venerable a title should be
stript of the estate; and, in regard he conceives the infant is bound in
honour not to alienate, a restraining power can’t be thought unjust or
unreasonable; and mentions the powers he will have notwithstandin
the restraints in the bill, and apprehends, if the infant conducts himsel
wisely, there is nothing which they can desire more of him. Mentions
the case of the annexing an estate to the earldome of Arundell, and
that of annexing one to the dukedome of Marlborough, and observes it
appeared from what was said by the Lord Fitzwilliam, that the marriage
had not proceeded if it had not been for the settlement; and mentions
one advantage for the infant, that a doubt which may be started as to
his succeeding to the estate will be removed by the bill: observes all
are papists between the present earl and the bishop, and therefore
thinks it no wonder the bishop desires the bill, and doubts not but it
will be passed. .

*Mr. Mead offers to prove the blanks left in the bill were filled *99
up with the sums, and appeals to the Lord Harcourt as to the time [
of the filling up the blanks, whose lordship says it was to the best of
his remembrance two or three days before last Christmas.
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Mr. Lock, his lordship’s servant, being examined concerning this
matter, says the blanks were filled up about the 28d of December last.

Mr. Mead then proceeded, and acquaints the committee it was agreed
the estate should go with the honour, before the execution of the settle-
ment ; and, having liberty, as he says, appeals to the Lord Harcourt as
to his lordship’s concern in this affair; whereupon the said lord ac-
quaints the committee that Mr. Pigott was a very good, honest, and
ingenuous man ; that his religion unfortunate ; that he came to his lord-
ship’s house after the late duke’s death, and, his grace being mentioned,
his lordship expressed his surprise at the duke’s settlement, in regard
it was impossible but his intentions must be defeated, the remainder-men
being all papists; that the act against popery was made just before the
settlement, 29th April, 1700. ﬁdr. Pigott was also surprised at this
matter, and thereupon mentioned a private act for annexing an estate
to the earldom of Arundel: his lordship further said one of them, or
both, afd believed both, expressed their wishes that something of that
kind might be done, and soon after went to the bishop and mentioned
that act, apprehending from the conversation which he had had with
Mcr. Pigott that there might be a means by agreement to come into a
law. ’%be bishop mentioned this to his son; and, after that, Mr. Pigott
and the bishop’s son conferred together upon it, and Lord Harcourt was
informed the Earl of Shrewsbury and George Talbot were willing, and
that Mr. Pigott thought it was the only thing that could be done, in
*98] regard they *were papists which were in remainder. His lord-

ship being desired the time of this consultation, said near two
years ago, above one he was sure. That some time since Mr. Pigott
came to see his lordship, and told him that the Earl of Shrewsbury
came to him full of resentment and indignation, ss he said became one
of the blood of the Talbots, and told him the said Pigott that the Bishop
of Salisbury, as he heard, had a design to attaint him the said earl;
upon which information of Mr. Pigott, the Lord Harcourt said he would
acquaint the bishop with it, and did so : and the bishop thereupon declared
his detestation and amagzement at such a report, and said if their opin-
ions or characters were not so widely different as to make it improper to
go to the earl, he would go himself; and desired the Lord Harcourt to
go to Mr. Pigott, which he did, and Mr. Pigott told his lordship after-
wards that he had mentioned this matter to the earl, who was satisfied
the report was false. The Lord Harcourt further said he has of late
been satisfied they were pleased with his services in this case and his
good offices, as by Mr. Pigott’s letter appears: and his lordship con-
cluded with expressing his belief that he had really served every branch
of the family, and declared, if he had forgot anything, he was very
willing to supply it.

Mr. Mead acquainted the committee that the settlement remained
with the petitioners’ counsel until lately it was taken away to be pro-
duced on this account, and offers to prove it.

Oliver Marton asked as to the possession of the settlement, and says
he is employed as solicitor for the bill ; and, being to attend the judges,
he was referred to Mr. Pigott to get the settlement produced there, who
said he would write in order that it might be delivered, and did after-
wards deliver it: and he (Marton) offering to write a note for it, Mr.
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Pigott said it was no *matter, he knew him so well: and there-
upon he promised to return it, and shall do it as soon as this
matter is over.

Mr. Mead desires to prove the Bishop of Salisbury’s pedigree, and
offers Mr. Anstis'for/ that purpose, who produces a book belonging, as
he said, to the corporation of heraulds, which was in the office before he
came into it: it was signed in 1675, no officer at that time there being
now living ; and shews Sir Gilbert Talbot’s name at the bottom of the
pedigree: he was master of the jewel office. Mr. Anstis then explains
the pedigree out of the book, and Sir John Talbot of Laycock was in it,
;h; was grandson of Sherington Talbot, who was grandfather of the

ishop.

Mr. Anstis acquainted the committee that he waited on the late Duke
of Shrewsbury a little before his death with some ancient deeds, who at
that time made this reflection that it was hard so ancient a title should
descend without an estate in the family : asked as to the sufficiency of
the proof from that book, and thereupon mentions a case in Plowden,
where it was allowed, and says he has been told they have been pro-
duced as evidence in several courts, and even here: says they have no
books of pedigrees attested by the heraulds, and that there have been
none of this kind a great while. He then read the title of the book,
and acquaints the committee there are several pedigrees of nobility in
the book. Asked if he shewed the late duke this book, and says he did
not, but shewed him some ancient deeds: never heard a syllable men-
tioned of the bishop on his occasion, and that he went often to the duke
on account of some books of Lord Weymouth’s (5 vols.), but knows not
whether those books mention the pedigree.

The bishop himself produced a pedigree of the duke, which his lord-
ship said he had out of the family.

*Mr. Anstis was asked if he found George in that pedi
and answered no; this being Gilbert’s line, Jobn of Longford n
there ; he comes out very high.

Asked if the bishop was the next heir male, failing George and John,
and says no, there being several others, if living: it was to be observed
this pedigree was from a second brother. ‘

Lord Fitzwilliam acquaints the committee three pedigrees were found
in the family, which deduce down to George Talbot, but no mention is
made of the bishop.

Mr. Anstis acquaints the committee that it appears by the pedigree
the first Earl of ghrewsbury had a son killed : he had two sons, and the
title continued in descent to King James the First's time, and then the
title went back to Gilbert, there being only daughters; and endeavours
to explain the pedigree in a more large and particular manner.

Asked how he came by this book, and says it was in the office as long
a8 he knew it, and found it in the library.

The ﬁetitionera' counsel were asked if they controverted the bishop’s
title, who answered they neither controvert it nor admit.

Proposed to adjourn, and in the mean time that the parties on both
sides bave access to the pedigrees mentioned, in order for them to make
such observations thereon as they shall think proper, and to come pre-
pared to offer any other evidence in respect of this inquiry as they shall
think fit; that intimation be given to the petitioners’ counsel that they

[*04
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will at next meeting inform the committee, if they can, whom they con-
ceive has a nearer title to the earldom than the bishop; and that his
lordship have liberty to proceed at that meeting to make out his pedigree.
Agreed to: and Mr. Anstis was desired to assist and attend.
+96] *Lord/Fitzwilliam' informs/the committee that one of the three
pedigrees he mentioned is affixed to some rentals or matters which
may not be proper for public inspection, and therefore desires to be
excused leaving that with the other, but offers to bring it at the next
meeting, and in the meantime give an authentic copy of it. Agreed
that a copy of it is of no moment, but that the thing itself be brought
at the next meeting to be inspected.

Die Martis, 23 Februariy, 1719.

The order of the last committee read. The parties called in. The
counsel for the petitioners were asked if they had anything to offer as
to the pedigree, and say, as they did before, they had no direction,
either to controvert or admit it.

Mr. Mead proceeded in order to make out the Lord Bishop of Salis-
bury’s pedigree; and, as to the book produced by the heraulds, men-
tions some instances besides that in Plowden taken notice of by Mr.
Anstis, particularly a late one in the Tth of King William, in a case of
Slaner v. The Borough of Droitwich, where the heraulds’ books were
admitted as to pedigrees to be as good evidence as parish books of births
and burials. He mentions another case, King v. Forster, in King
Charles the Second’s time, where a chart and pedigree was produced,
but was objected to as evidence, though the heraulds attested their
belief upon oath that it agreed with their books; afterwards, the books
themselves, being produced, were allowed by the court as evidence ; and
therefore insists the book signed by Sir Gilbert Talbot is very strong
and authentic evidence when produced by the heraulds, being such as
the nature of the thing will admit or require. Mentions another case in
Jones’s Reports, Car. 2, where there was a pretender to the earldom of
Northland, and Dugdule’s Baronies was produced as evidence, but not
*97] *admitted, and very justly, the same not being of equal force with

the heraulds’ books, but yet that was thought of such weight as
to be offered in & court of law. That, in looking into this matter, finds
that Francis Earl of Shrewsbury, in 1657, by will, appoints the father
of the bishop guardian and trustee of his children: the late duke in his
will calls the second son of the bishop (to whom he gives a legacy) his
kinsman. The present earl, by declaration under his hand and seal,
has owned the bishap is so related to the family that the honour will
descend to him upon failure of issue male of George and John Talbot:
takes notice of the limitations in the late duke’s settlement, and acquaints
the committee he has leave to mention tt2 Earl of Sussex, and the
Bishop of Exeter, who married the Bishop of Salisbury’s sister, will
declare the notion the duke had of the relation the bishop had to the
honour, and what was reputed on that account.

Mr. Fazakerly heard also to the same matter, and hopes allowances
will be made as to the nature of the case; that, if the heralds’ book be
admitted, it will make out the bishop is truly descended: argues as to
what will be thought evidence in Westminster Hall from the reason of
the thing, and mentions the cases above cited : desires that Mr. Le Neve
may give an account concerning the book, which being shewed to him,
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he acquaints the committee that he has known it several years, that he
has been in the heralds’ office ever since the year 1690, that the book
was then in the office, and takes it to be as authentic as other books
of visitation: the reason of making that book was from a commission
under the great seal, which he belicves is now in a dark closet at the
office : the commission was in King Charles the Second's time, for build-
ing the office, which was burnt by the great fire, though only one book
was then lost: asked how it appears the *persons who contributed *08
to that book made any search, or who did, and says he cannot (
speak of his own knowledge, but has heard great endeavours were used
in searching, that the noble persons came themselves to the office, saw
the pedigrees, and signed them : asked how came them not to be attested
by the heralds, and says they never do attest them, but where they give
copies; when a visitation is made, they sign them: asked whether, if a
pedigree is above the grandfather, then there must be more proof, but
afterwards they take the person’s word: asked whether the pedigree in
the book was ever shewed to the Earl of Shrewsbury, and whether it is
Eart of his pedigree, and says it is signed only by Gilbert Talbot, but

as always been looked upon as the pedigree of the ancient family as
well as Sir Gilbert’s: asked whether Sir Gilbert's signing it affects the
pedigree of the earl, and says it affects it as far as it shews: he then
mentioned something of antiquity, though he could not call it a record,
which was done by a person of curiosity, and delivered into the heralds’
office: that it came to the hands of Mr. Wood, another antiquary; it
was prepared by an indifferent person, and deduces the pedigree down
to the bishop’s father, and is now in Mr. Anstis’s hands : asked whether
8ir Gilbert was a descendant from the Talbots of Grafton, and says he
was: he also acquainted the committee that he produced a book of like
pature for the pedigree of the baron of Hunsdon, and it was allowed;
but knows not whether ever this was so produced.

Mr. Bootle acquaints the committec he has been informed the pedi-
gree delivered in by the bishop and the book disagrees.

Mr. Anstis was desired to give an account of the pedigree as mentioned
in the book, and accordingly endeavours to explain it.

Objection being made to the method of proceeding, they were directed
to withdraw.

*It was offered to the consideration of the committee, whether
the words in the bill ought not to be general, that the estate should
go a8 the title would do, without particularizing the bishop.

Another proposition was made, that the judges who had the bill under
consideration might be directed to draw a clause that the estate should
be annexed to the honour, instead of the particular limitations of it; and
to lay the same before the committee a. the next meeting.

Proposed, that the Earl of Sussex and the Lord Bishop of Exeter be
now heard as to the reputation of the Bishop of Salisbury’'s being so
related to the earldom of Shrewsbury as is insisted on.

Accordingly, the said earl declared it was the late duke’s notion that
the bishop was the immediate heir next after John Talbot of Longford.

The Bishop of Exeter likewise acquainted the committee that he had
known the family for near fifty years; that it is thirty-five years since
he married the Bishop of Salisbury’s sister; that, upon the occasion of
the Earl of Shrewsbury’s disinclination to marriage, it was often the

[*99
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discourse of the family and other persons of quality of their acquaint-
ance, who would succeed to the honour if the Earl of Shrewsbury should
die without issue; that the current and unanimous opinion of them was,
that, after the several popish branches without issue male, the honour
would descend'to/Sir John Talbot'and his issue male, after them to Sir
Gilbert and his issue male, that failing, to William Talbot (the father
of the Bishop of Salisbury) and his issue male; and that he never heard
this opinion contradicted or doubted of by any body until very, lately,
within these twelve months.

Proposed that the counsel should be called in and acquainted that the
%100] committee are of opinion to make *no further enquiry at this

time touching the pedigree, in regard the bill may be so framed
as to make any such enquiry unnecessary; and that, therefore, if the
counsel for the bill have anything further to offer in answer to what was
advanced by the petitioners’ counsel, they should now proceed.

Accordingly, the counsel were called in, and the lord in the chair
acquainted them as above, whereupon

Mr. Mead proceeded, and informed the committee that it was admitted
that the consent to the bill formerly mentioned was signed, and no force
or undue means was, he said, used to obtain it; that the birth of the
infant made no alteration; and, having repeated some things before
mentioned, hoped the committee would agree to the bill.

Mr. Fazakerly speaks much to the same purpose, and expresses his
surprise, that, since they insisted on the consent being obtained by undue
means, they came so unprepared to make it out, though they had suffi-
cient time and notice: and insists the bill will be of advantage to the
infant.

Proposed, that some words in the last covenant in the settlement be
read, whereupon the clause expressing the consent, and that the charges
of obtaining the bill should be defrayed by the bishop, was read.

Mr. Peer Williams, by way of reply, hopes that, notwithstanding what
has been said, the bill shall not have the consent of the committee:
then argued in defence of the persons in remainder, and insists the point
of law is for them, notwithstanding their religion. The statutes in
relation to popery cannot affect the infant who is but lately born: he
may conform till eighteen. If the bill passes, it may offer a temptation
to go on in the errors of the family: a motive being taken away for his
*#101] becoming a protestant. Repeats the *arguments used before as

to the father’s consent to be of no moment to the infant; he
claims part of the estate by the settlement of the late duke, by way of
use, therefore in that he has a legal estate: endeavours to answer what
was said by the other counsel, of the bishop’s being compellable to
execute the trust: speaks likewise as to the objection that the marriage
had not otherwise taken effect: mentions the infant’s interest to be at
present above twenty years’ purchase, bat says if the bill passes it will
not be worth above ten or eleven: as to the statute De donis, mentions
divers inconveniences from that law, in respect of the non-payment of
creditors and otherwise. That now common recoveries are in use, and
divers estates depend upon them : insists there never was an act to make
a perpetuity, without the consent of all parties concerned, and then with
difficulty ; wherefore, the infant being next .n remainder after his father,
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and the next friends of theinfant opposing the bill, he hopes it shall not
288, TR

The Earl of Cardigan svquaints the committee that he had no con-
sideration whatsoeverin resiging his trust.

Sir Jobn Stanley asked as’ ¢a-his. resigning, and says his trust was
only as to a small term, and theé reagon of his surrender was in respect
of the marriage settlement. PRIRE

Mr. Bootle heard on the reply, and: mentions the old estate in the
family is not above 3000L. per annum; ‘the fest js the acquisition of the
late duke ; and, as to what the father does, says that cannot affect the
infant, by reason he claims from the late duké= achuaints the committee,
that, if he was rightly instructed, there are thiyty.pearer the estate
than the bishop, who is but of the half blood : speaks-likewise as to the
stut. De donis, and says what was mentioned in arraigiling recoveries,
in which most if not all the estates of the nobility a'r,c'?ggon- %102
cerned : mentions his supposition that what was mentioned.by C
the counsel for the bill as to the persons in remainder being papists, was
without the bishop’s permission, because the trustees were protestants,
in whom, until the infant was born, the estate was executed, and, when
he was born, it was executed in the infant: that the bill occasions less
incouragement for him to become a protestant: aggravates the disad-
vantage he will sustain if the bill passes, and cor:cludes with hoping the
same will not receive the approbation of the committee.

Die Jovis, 25 Februarij, 1719.

The lord in the chair acquainted the committee, that, the counsel at
the last meeting having been fully heard, it was then proposed to pro-
ceed on the bill; but, it being late, the committee adjourned till this
time. Whereupon it was agreed now to proceed on the bill accordingly.

The title was read, and postponed. The preamble begun to be read,
and the deeds and will which were recited were perused, and found to
agree.

ngbe latter part of the preamble, reciting that part of the deed which
mentions, that, after the deaths of Gilbert Earl of Shrewsbury, George
Talbot, and John Talbot, and failure of issue male, the title, &c., of
Earl of Shrewsbury will by letters patents of King Henry 6th descend
to the Bishop of Salisbury and his heirs, was read, as also the next
recital, of the agreement made to obtain a private act for settling
the estate on the said bishop and his issue male, after the present Earl
George and John Talbot and their issue male, as likewise the next, being
the last recital in the said preamble.

Whereupon it was agreecr that all the preamble to those recitals should
stand part of the bill; but those recitals to be postponed.

*Then the 1st enacting clause was read and agreed to. [*103

The 2d enacting clause read, which particularly limits the
estate.

And, it being proposed to leave out those limitations, it was agreed
to lcave out from the word (remain) in the 6th line of the 8th sheet to
the word (provided) in the 15th line of the 18th sheet.

Proposed, that the judges do prepare proper words to be inserted in
the room of the limitations agreed to be left out, to limit the estate,
after the uses already agreed to, to the present Earl of Shrewsbury and
the Leirs male of his body, and, for default of such issue, to the heirs
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male of the body of John, first Earl of S8hrewsbury, so as to make the
last limitation to the heirs male of Johw, first” Earl of Shrewsbury
effectual so as to restrain George Talbot, Joha Talbot of Longford, and
Gilbert Earl of Shrewsbury, from bq;rmg any remainder after their
decease. Agreed to, and ordered thaf;the two judges who had the bill
formerly under consideration, tog{ather with Mr. Justice Blencowe and
Mr. Justice Eyre, do prepare the same accordingly.

Die Lune, 29 Februarij, J7 39!

The order for the judges to prepare proper words to be inserted in
the room of those agreetl to be left out at the last sitting, read.

_Whereupon Mr. Jogtice Blencowe presented the same to the com-
mittee, which bejnk. -twice read, the settlement made on Mr. Talbot's
marriage was eroéad to see who were the trustees named therein to
support contjn Qat. remainders; and, it appearing to be Richard Lord
Lumley and.Nevile Ridley, the committee were informed Mr. Ridley
was dead:.: -

Then it was agreed to fill the blank with the Lord Lumley’s name
only, which being done the clause was read entire, and agreed to: 8th
* sheet, 6th line, agreed *to leave out from (remain) to (provided),

104] . > 88
in the 15th line of the 18th sheet.

Proposed to agree to the clause as amended; but, the same beins
objected to, the question was put whether the said clause as amende
shall stand part of the bill. It was resolved in the affirmative.

The next enacting clause read and agreed to, as also the several
enacting clauses following, to the clause which restrains the heirs male
of George Talbot from aliening the estate, read.

Moved to reject the clause.

Proposed to alter it so that the infant son of the said George, or any
other after his decease, or the decease of John Talbot, may alien the
estate after they come of age, if will conform to the act against propery.

Ordered, that the judges who had the bill formerly under their con-
sideration, together wnhg\I Justice Blencowe, Mr. Justice Tracy, and
Mr. Justice Eyre, do amend the above-mentioned clause, or prepare
another in the room thereof, to enact that the said infant, or any other
person after the decease of the said George and John Talbot may as
soon as he or they shall attain the age of one and twenty years alien
the estate, provided he or they shall conform according to the act to
prevent the growth of popery, and continue a Protestant until such
alienation.

Ordered also, that the same judges do consider whether, as the bill is
now penned, the said George and John Talbot and the heirs male of
their bodies, if papists, will be enabled to enjoy the estate notwithstand-
ing the act to prevent the growth of popery, or whether the general
saving will preserve the right of the next Protestant of kin to the estate
by that act, and deliver their opinions thereupon to the committee.

Die Jovis, 8 Marty, 1719.

#105] The order made last sitting for the judges to prepare *a clause
and deliver their opinions on a question proposed to them, read.

The committee were informed that qu. Justice Pl‘racy had sent the
clause, and would have come himself, but was assisting the Lord Chan-
cellor in the hearing of & cause; and thereupon it was directed the said
judge should come to the committee with all convenient speed.
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Then the clause in the bill where the committee last left off was again
read, as was the clause drawn by the judges, and both agreed to

The several clauses remaining, to the general saving, read and agreed
to, with direction to leave out: the Bishop of Salisbury’s name.

The general saving read, and, Mr. Justice Tracy not being come, the
same was postponed.

The postponed clauses in the preamble read, and with leaving out the
Bishop of Salisbury’s name the same were agreed to.

Mr. Justice Tracy being come, the general saving was again read.
And he was asked whether, as the bill now stood, the persons in
remainder would enjoy the estate in respect of their religion; and an-
swered that he was doubtful whether it would be sufficient to enable
them to enjoy it or not, but he had considered of an amendment or two,
which, if their lordships thought proper, would make it clear. Accord-
ingly, he proposed to insert after the word (limited), (shall be enabled
to take, hold, and enjoy, and), and, in the same clanse, after (settle-
ment), to insert (any law or statute to the contrary thereof notwith-
standing).

And the said amendments were agreed to.

Then the judge was asked if the saving would preserve the right
#hich the next Protestant of kin might claim, and said it would not.

The general saving read again, and agreed to.

*The title, which was postponed, read and agreed to. %106

Ordered, that the bill be reported with the amendments. C

The disentailing deed executed by Bertram Arthur Earl of Shrews-
bury, was as follows :— '

“ This indenture, made the 81st day of May, 1856, Between the Right
Hon. Bertram Arthur Earl of Shrewsbury and Waterford of the one part,
and James Robert Hope Scott, of, &c., of the other part, Witnesseth,
that, in order to bar and defeat all estates in tail-male, or in tail, or quasi
estates in tail-male, or in tail, or interests in the nature of estates im
tail-male, or in tail, of the said earl in the hereditaments and effects here-
inafter described, and all reversions, remainders, estates, interests, powers,

charges, liens, and encumbrances at law or in equity, to take effect after

the determination or in defeasance thereof, and for limiting and assur-
ing the same hereditaments and effects in fee-simple absolute, to the uses
bereinafter limited, the said earl doth by these presents, intended to be
duly enrolled in Her Majesty’s High Court of Chancery, grant and dis-
pose of unto the said James Robert Hope Scott, his heirs and assigns
for ever, All the manors, messuages, lands, tenements, and heredita-
ments whatsoever which by or under or.by virtue of an indenture of
settlement dated the 81st of October, 1700, between the most noble
Lord Charles then Earl and Duke of Shrewsbury of the first part, the
Right Hon. Sydney then Lord Godolphin and %Villiam Walsh of the
second part, and Dr. William Talbot, then Lord Bishop of Oxford, the
Right Hon. Sir John Talbot, and John Arden, of the third part,—and the
last will and testament in writing of the said Charles Earl and Duke of
Shrewsbury, dated the 10th of July, 1814,—and an indenture of settle-
ment dated the 4th of March, 1718, between the Right Hon. Gilbert then
Earl of *Shrewsbury and the Hon. George Talbot of the first *107
part, the Right Hon. Richard then Lord Viscount Fitzwilliam [

and the Hon. Mary Fitzwilliam of the second part, the Right Hon

VOL. VL., C. B. (N. 8.)—6
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George then Earl of Cardigan, the Right Rev. Father in God William
then Lord Bishop of Salisbury, Sir John Stanley, and Charles Talbot,
of the third part, the Right Hon. Richard then Lord Lumley and Joln
Talbot of Longford of the fourth part, and Sir John Webb, Bart.,
George Pitt,'and Nevile' Ridley, 'of the fifth part,—an act of the sixth
year of George the First, intituled ¢ An act for annexing the late Duke
of Shrewsbury’s estate to the earldom of Shrewsbury, and confirming
Gilbert Earl of Shrewsbury’s settlement in order thereto, and for other
purposes therein mentioned,’—and uan act of the Forty-third year of
George the Third, c. 40, intituled ¢ An act for vesting part of the settled
estates of the Right Hon. Charles Earl of Shrewsbury, in the counties
of Salop, Chester, Wilts, Berks, and Oxford, in trustees, to be sold, and
for laying out the moneys to arise by such sale in the purchase of other
lands and hereditaments, to be settled in lieu thereof to the same uses
and subject to the same restrictions,’—and an act of the session of the
sixth and seven years of Her present Majesty, c. 28, intituled ¢ An act
for vesting part of the settled estutes of the Right Hon. John Earl of
Shrewsbury, in the counties of Oxford, Chester, Sulop, Worcester, and
Stafford, in trustees, to be sold, and for laying out the moneys to arise
by such sale in the purchase of other hereditaments to be settled in licu
thereof to the same uses and subject to the same restrictions, and for
other purposes therein mentioned,’—and any allotments, exchanges,
assurances, acts, deeds, and things whatsoever, were or are in any way
settled, ratified, confirmed, or assured, either at law or in equity, to any
*108) uses or upon any trusts under or by *virtue of which the said
Bertram Arthur Earl of Shrewsbury and Waterford has now
therein any estate in tail-male, or in tail, or any quasi estate in tail-
male, or in tail, or any interest in the nature of an estate in tail-male,
or in tail; and also all moneys, stocks, and funds, and real or other
securities which, or the ffroduce of which, are or is subject to any trust
to be invested in the purchase of any lands or hereditaments to be
settled to any of the limitations of the same manors, messuages, lands,
tenements, and hereditaments, or any of them, with the appurtenances,
‘And the inheritance in fee-simple absolute, and the absolute interest
respectively of and in the same, with their and everz of their respective
rights, royalties, members, and appurtenances, To have and to hold all
and singular the said hereditaments and premises hereinbefore described,
and hereby granted and disposed of, and every part thereof, with the
appurtenances, unto the said James Robert Hope Scott, his heirs and
assigns for ever, freed and discharged from all estates in tail-male or in
tail, or quasi estates in tail-male or in tail, or interests in the nature of
estates in tail-male or in tail, of the said Bertram Arthur Earl of
Shrewsbury and Waterford, and all reversions, remuinders, estates,
interests, powers, charges, liens, and encumbrances, at law or in equity,
to take effect after the determination or in defeasance thereof, Never-
theless, to the use of the said Bertram Arthur Earl of Shrewsbury and
Waterford, his heirs and assigns for ever. In witness whereof the said
parties to these presents have hereunto set their hands and seals the day
and year first above written.
% SHREWSBURY and WATERFORD.”
The Lord Chief Justice, without expressing uny opinion, directed a
verdict to be entered for the plaintiff; reserving leava to the defendants
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to enter a *verdict for them upon certain points of law dependin *109
upon the construction and effect of the various documents ang [
acts of parliament referred to,

Shee, Serjt., in)Hilary [Term last, obtained a rule, pursuant to the
leave reserved to him at the trial, to set aside the verdict entered for
the plaintiff, and instead thereof to enter a verdict for the defendants, on
the following grounds,—

1. That Bertram Arthur Earl of Shrewsbury was tenant-in-tail under
the settlement of 1700, or under that settlement and the will of the
Duke of Shrewsbury; and, regard being had to the state of the law
affecting Roman Catholics at the time of the passing of the statute 6
G. 1, c. 29, and to the statutes affecting Roman Catholics passed subse-
quently to that statute, he was not within the terms of the 8th section
of that statute.

2. That, if Bertram Arthur Earl of Shrewsbury was tenant-in-tail
under the settlement of 1718, regard being had to the state of the law
affecting Roman Catholics at the time of the passing of the statute 6
G. 1, c. 29, and to the statutes affecting Roman Catholics passed subse-
quently to that statute, he was not within the terms of the 8th section.

8. That, having regard to the state of the law affecting Roman
Catholics at the time of the passing of the statute 6 G. 1, c. 29, and to
the statutes affecting Roman Catholics passed subsequently to that
statute, Bertram Arthur Earl of Shrewsbury was not restrained by the
8th section of the statute 6 G. 1 from executing a disentailing assurance,
and thereby acquiring an estate in fee-simple absolute ; and this whether
his estate-tail was acquired in one of the scveral ways above mentioned
or otherwise, and whether he was or was not within the terms of the 8th
section of that statute.

*4, That Earl Gilbert was, at the death of the Duke and Earl *110
of Shrewsbury, in 1717, incapable of taking, or, if capable of L
taking, was, at the date of the settlement in 1718, and also at'the time
of the passing of the act of the 6 G. 1, c. 29, incapdble of making a
valid conveyance or settlement of the reversion in fee expectant on the
failure of the limitations under which an estate-tail became vested in
Bertram Arthur Earl of Shrewsbury, and therefore that such reversion
was not by the statute 6 G. 1, c. 29, effectually limited to the use of the
person and persons being issue male of John first Earl of Shrewsbury,
to whom the earldom of Shrewsbury should descend and come, as in such
statute mentioned. :

5. That the evidence offered on the part of the defendants was
properly received, and that the verdict ought to be entered for the
defendants.(a)

6. That the evidence offered by the plaintiff of the proceedings in the
House of Lords and House of Commons on the bill which terminated in
the act of 6 & 7 Vict. c. 28, was not legally admissible.(d)

Upon moving for the rule, the learned Serjeant’s contention was in
substance as follows :—The plaintiff’s title rests entirely on an act of
6 G. 1, c. 29, by which a remairder expectant on the determination of
the estates-tail granted by a marriage-settlement to the issue male of

(a) This objection was not much pressed.

(b) This ground of objection was removed by the plaintiffi’s consenting to withdraw from the
wasideration of the court the documents upon which it was founded.
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George Talbot, John Talbot, and Gilbert Talbot, was limited to the heir
male of the first Earl of Shrewsbury. The issue male of George
Talbot, John Talbot, and Gilbert Talbot having failed on the death of
Bertram Arthur, the, late earl, and, it being admitted for the purposes
*111] of this ‘cause, that the *plaintiff is heir male of the first Earl
of Shrewsbury, his title to recover is complete, unless,—first,
Bertram Arthur, the late earl, and issue male of George Talbot, held
his estate-tail under some other settlement than the one confirmed by
the act of parliament,—or, secondly, he (Bertram Arthur) had power to
bar his estate-tail (under whatsoever title it was held) by a disentailing
deed,—or, thirdly, the parliamentary remainder limited to the heir male
of the first Earl of Shrewsbury was not well created, and void. The
plaintiff is admitted, for the purposes of this cause, to be descended from
a younger brother by the half-blood of an ancestor of the late earl who
lived in the reign of Heury the Eighth. He could by no possibility
have inherited the Shrewsbury estates: he is an entire stranger to the
family settlements. He rests his claim on the remainder limited to him
by the act of parliament, and on the alleged incapacity of the late earl
to disentail. The late earl (Bertram Arthur) was grandson of Francis,
the fifth son of George Talbot, third son of Gilbert of Batchcoate, the
uncle of Charles twelfth Earl and Duke of Shrewsbury. He was, by
descent to him of the remainder in tail which vested in gis grandfather,
Francis, who died as late as 1820, tenant-in-tail in possession of that
ortion of the Shrewsbury estates which is situate in the counties of
gVorcester, Salop, and Berks, under the settlement of 1700 (ant@, p. 84)
and the will of the Duke of Shrewsbury of 1712 (ante, p. 48). He held
the estate of Alton Towers and other estates of the duke in Chester,
Stafford, Oxford, Wilts, and Derby, under the conveyance, by direction
of the duke, of a trustee (William Talbot, Bishop of Salisbury, ancestor
of the plaintiff), to the uses to which the estates in Worcester, Salop,
and Berks were limited. These uses are thus recited in the 6 G. 1, c.
*112) 29, antd, 65 n.,—*‘ After failure of issue male of the *Duke,
to George Talbot, third son of Gilbert Talbot of Batchcoate, for

life; remainder to trustees to preserve contingent remainders ; remain-
der to the first and other sons of George Talbot successively in tail-
male; remainder to trustees to preserve contingent remainders ; remain-
der to John Talbot of Longford for life; remainder to trustees to
preserve contingent remainders; remainder to his first and other sons
successively in tail-male; remainder to Sir John Talbot of Laycock for
life; remainder to his first and other sons successively in tail-male;
remainder to the Duke, his heirs and assigns for ever.” He was thus
tenant-in-tail under the settlement and the will of the duke and the
conveyance by the duke’s direction (the trust being a mere trust to raise
money and to pay ilebts, “‘uneral expenses, and fegacies, to discharge
which the duke left a large amount of personal property, appointing
the bishop executor), when he executed the disentailing deed, which
barred (if it ever existed) the plaintiff’s parliamentary remainder. And,
subject, therefore, to the validity of the phintiff’s remainder, the ques-
tion is, whether Bertram Arthur, the late earl, had power, like any other
tenant-in-tail, to disentail his estate. The plaintiff admits, that, but for
the passing of a private estate-act, 6 & T Vict. c. 28, obtained by John,
the sixteenth earl, in 18483, he would have had power to do 8o, had he
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abjared his religion (the Roman Catholic), and become a protestant ;
but he says, that, upon the passing of that act, the estates became in-
alienably annexed to the earldom. Before stating the grounds of defence
to the action, it may, be convenient to explain, by reference to the 6 G.
1, ¢. 29, the plaintiff's case. That act is intituled ““ an act for annexing
the late Duke of Shrewsbury’s estate to the earldom of Shrewsbury,
and confirming Gilbert Earl of Shrewsbury's settlement in order thereto,
and for other *purposes.” It begins by reciting the settlement *118
of the duke in 1700, and his will in 1712, and that, on his death, C
the reversion and inheritance of the settled estates descended and came
to his heir-at-law, Gilbert, now Earl of Shrewsbury, eldest son of Gil-
bert Talbot of Batchcoate. It then recites, that, the personal property
being sufficient, with a large surplus, to satisfy the duke’s debts, funeral
expenses, and legacies, ‘ the settled estates ought to be enjoyed by the
said George Talbot and the other persons to whom by the said settle-
ment and will they were limited;” that disputes had arisen respecting
the said settlement and will, but that Gilbert Earl of Shrewsbury, being
resolved not to marry, had agreed to confirm them, and to marry his
brother George to Mary Fitzwilliam, and to make for that purpose such
further provision as was usual. It next recites the marriage settlement
of George Talbot with Mary Fitzwilliam, to which Earl Gilbert, George
Talbot; Mary Fitzwilliam, her trustees, Lord Fitzwilliam and Mr. Pitt,
the Bishop of Salisbury as trustee of the duke, and his eldest son, Charles
Talbot, are parties, and by which the estates are settled (subject to cer-
tain terms for securing jointures for wives and portions for younger
children) to the same uses as those of the duke’s settlement and will,—
that is, to George Talbot for life, &c., remainder to his sons successively
in tail-male, remainder to John Talbot for life and to his sons succes-
sively in tail-male. It then sets out an agreement between Earl Gil-
bert, George Talbot, the bishop and his son Charles Talbot (afterwards
Lord Chancellor, and then Attorney-General to the Prince of Wales),
by which,—after a recital that, after failure of the issue male of George,
John, and Earl Gilbert, the bishop was next in succession to the earl-
dom,—Earl Gilbert, George Talbot, and John Talbot, in consideration
thereof, and of the bishop’s signature to the marriage-settlement,
*covenanted to make their humble application with him to par- [*114
liament to obtain a private act, a draft of which was already
rrepared, to be promoted at the cost and charge of the bishop, for
imiting the settled estates to the bishop and his eldest and other sons
(by name) successively in tail-male, and, on failure of their issue, to the
heirs male of the first Earl of Shrewsbury. After these recitals, and
in the same section, comes the first enactment,~*¢that the said inden-
ture of 1718, being the marriage-settlement of the said George Talbot
and Mary Fitzwilliam, and all the uses, trusts, and estates therein
limited and declared, are hereby ratified and confirmed; and that the
said George Talbot and his first and other sons, and the heirs male of
their bodies respectively, and the said Mary his wife, and the said John
Talbot of Longford and his first and other sons and the heirs male of
their bodies respectively, ind all and every other person and persons
and to whom any estate or interest is by the said recited marriage-settle-
ment, granted or limited, shall be enabled to take, hold, and enjoy,
aud shall and may have, hold, and enjoy the said manors, lands, &c.,
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according to the true intent and meaning of the said marriage-settlement,
any law or statute to the contrary thereof notwithstanding.” Thisis
plainly an enabling section,—enabling persons to whom by the marriage-
settlement estates and interests are granted or limited, to take, hold,
and enjoy ‘“the'said’ manors, lands,” &c., “‘any law or statute to the
contrary thereof notwithstanding.”” On reference to other parts of the
act, it is clear that the ¢ law or statute’ notwithstanding which the per-
sons to whom estates and interests were limited by the marriage-settle-
ment were enabled to hold and enjoy the said manors, lands, gc., was,
the ¢ act to prevent the further growth of popery,” the 11 & 12 W. 3,
*115] & 4. By the 2d section of the 6 *G. 1, c. 29, after failure of

George and John and their issue male, an estate for life is
limited, after the estate-tail limited in the marriage-settlement, to Gil-
bert Earl of Shrewsbury, and the heirs male of his body, with remain-
ders,—not to the bishop and his sons, as agreed in the marriage-
settlement,—but ¢ to the issue male of John, first Earl of Shrewsbury,
to whom the said title, honour, and dignity of Earl of Shrewsbury shall,
after the decease of the said Gilbert, Earl of Shrewsbury, George Tal-
bot, and John Talbot, without issue male of their respective bodies, by
virtue of letters patent of creation of the said earldom descend and
come, severally and successively, one after another, as they and every
of them shall succeed to and inherit the said earldom, and of the seversl
and respective heirs male of the body and bodies of all and every such
person and persons.” It is under this remainder that the plaintiff
claims.

The 3d section enacts that the persons entitled under the marriage-
settlement and the act to life-estates,—that is, George, John, and
Gilbert,—should not have power to alien either by themselves or with
any other person: that is, that they should not join their eldest sons in
disentailing the estates, The 4th, 5th, 6th, and Tth sections are parlia-
mentary sanctions of the jointure for a second wife and of the portions
for younger children, as arranged in the marriage-settlement. Then
comes the 8th and most important section,—* that neither the first nor
any other son or sons of the body of the said George Talbot, gon of the
said Gilbert Talbot, or of the body of the said John Talbot of Longford,
nor any of the heirs male of the bodies of any such son or sons, nor any
other person or persons, his or their heirs male of his or their body or
bodies, to whom any estate of inheritance of or in the premises, or any
*116] part thereof, shall hereafter *come, descend, or accrue by force

or means of this present act of parliament, shall alien, give,
grant, bargain, sell, or otherwise convey away any of the said lands,
&c., nor any other thing do which shall or may be to the disherison of
the heirs inheritable by force of the said recited settlement or this pre-
sent act of parliament, or of any person or persons to whom any remain-
der is limited by the said recited settlement or this present act of parlia-
ment, or whereby any of them shall be barred or put from entry into
the premises; and that all and every alienation, conveyance, fine, &c.,
and every other act whatever to be made, suffered, or done by any of
the persons respectively to whom the premises are respectively before
assured, conveyed, or himited by the said recited settlement or this pre-
sent act of parliament, shall be for ever after the decease of the alienot
utterly void, and shall be so deemed and adjudged in the law: Provided,
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neverthcless, that neither the first or any other son or sons of the body
of the said George Tulbot, or of the body of the said John Talhet, or
of the body of the said Gilbert Earl of Shrewsbury, nor any the heirs
male of the body or bodies of any such son or sons issuing, nor any
other person or persons, his/or their heirs male of his or their body or
bodies issuing, to whom any estate of inheritance of or in the premises,
or any part thereof, shall hereafter come, descend, or accrue by force
or means of this present act of parliament, who shall within six months
after he or they shall attain the age of eighteen years take the oaths
appointed to be taken instead of the oaths of supremacy and allegiance,
1 W. & M. c. 8, and also subscribe the declaration [}:;gninst transub-
stantiation and the invocation of saints] set down and expressed in the
30 Car. 2, stat. 2, c. 1, to be by him or them made, repeated, &c., and
who shall from thenceforth continue a Protestant until he or they shall
*attain the age of twenty-one years, shall, after he or they shall *117
attain the sajd age, and while he or they continue Protestants, [

be disabled from aliening, giving, granting, &c., or otherwise conveying
away the said manors, messuages, &oc., or any other the premises hereby
settled, or any part thereof, but may alien, give, grant, &c., or other-
wise convey away the same premises, or any part thereof, as freely and
absolutely a8 he or they might have done if this act had never been
made.”

The plaintiffi's case is, that Bertram Arthur, the last earl, being a
Roman Catholic, and not having taken the oath or subscribed the
declaration mentioned in the proviso to that section, had not power to
execute a disentailing deed, and that therefore the estates in question
belong to him (the plaintiff) under the parliamentary remainder, as heir
male of the first Earl of Shrewsbury.

1. The answer to the case so set up by the plaintiff, is,—first, ¢ that
Bertram Arthar Earl of Shrewsbury was tenant-in-tail under the settle-
ment of 1700, or under that settlement and the will of the Duke of
Shrewsbury ; and, regard being had to the state of the laws affectin
Roman Catholics at the time of the passing of the 6 G. 1, c. 29, ang
the statutes affecting Roman Catholics passed subsequently to that
statute, he was not within the terms of the 8th section of that statute.”

That Bertram Arthur Earl of Shrewsbury took under the settlement
(of 1700) and will of the duke (1712) the estate-tail which vested, in the
Jifetime of his great-grandfuther George Talbot, in his grandfather
Francis Talbot, 18 clear from the pedigree and from the limitations of
the duke’s settlement. It follows, then, as a necessary consequence,
that his estate had all the essential incidents of an estate-tail, and,
among them, the incident that the tenant-in-tail is complete master
%of the inheritance; the remainders being of no account, unless, |*118
—first, his estate-tail was qualified by the special provisions of
the 6 G. 1, c. 29,—or, secondly, by the state of the law affecting Roman
Catholics at the time of the passing of that act. That it was not

qualified by the special provisions of the 6 G. 1, ¢. 29, will be clear .

after reference to its title, recitals, and enacting clauses, all of which
limit its operation to the marriage-settlement of 1718. It is intituled,—
not that much reliance can be placed on the wording of the title of an
act of parliament,—*‘ an act for annexing the late Duke of Shrewsbury’s
estate to the earldom of Shrewsbury, and confirming Gilbert Earl of
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Shrewsbury's settlement (that is, the marriage-settlement) in relation
thereto, and for other purposes.”” It recites the duke's settlement,
without one word detracting from its continuing efficacy; that disputes
had arisen touching it, but that Gilbert Earl of Shrewsbury had resolved
not to marry,/and’ agreed to confirm it; that the estates settled by the
duke’s settlement and will ought to be enjoyed by the said George
Talbot and such persons and in such manner as the same are thereby
settled. It then recites the marringe-settlement of 1718, carefully con-
fining to it the recital and the purposes of the act and its enacting
clauses ; that Gilbert Earl of Shrewsbury is ¢ desirous’’ (and his desire
must be taken to be limited to the interest which he had, and which was
only a reversion defeasible by the tenants-in-tail under the duke’s set-
tlement) “ that the said settlement should be further extended” (that is,
confirmed and extended) ‘ in the manner hereinafter mentioned, and the
said manors, lands, &c., should be annexed to and go along with the
honour and dignity of Earl of Shrewsbury, for the better and more
honourable support of the said dignity and title, which cannot be done
*119] without an act of parliament.” It then *enacts (8. 1) * that the

said indenture of 1718, being the marriage-settlement of the said
George Talbot with Mary Fitzwilliam, and all the uses and trusts
thereof thereby limited and declared, shall be hereby ratified and con-
firmed ; that all persons to whom any estate or interest, use, or trust is
by the said marriage-settlement granted or limited, shall be enabled to
take, hold, and enjoy the said manors, lands, &c., according to the true
intent and meaning of the said marriage-settlement :”’ That (s. 3) neither
George, John, nor Gilbert ‘shall alien the said manors, messuages,
farms, &c., hereby settled, by themselves or with any other. persons:”
““That (s. 8) no person or persons to whom any estate of inheritance
shall come, descend, or accrue by force or means of this present act of
parliament shall alien, &c., or any other thing do which shall or may be
to the dishersion of the heirs inlieritable by force of the said recited
settlements, or this present act of parliament.” Not a word, from the
first line of the act to the last, in which the duke's settlement is men-
tioned but to confirm it. The estates-tail, therefore, granted and limited
by it were not qualified by the 6 G. 1, c. 29. Nor were they qualified
by the state of the law affecting Roman Catholics at the time of the
passing of that act. The statute in force against Roman Catholics, as
respects their property, at that time, was the 11 & 12 W. 3, c. 4, which
passed in the year 1700, a few months before the date of the duke’s
settlement. Its provisions and its language are most peculiar, and fur-
nish, when properly understood, the key to the whole controversy
between these parties. It enacts, ‘that, from and after the 20th of
September, 1700, if any person educated in the popish religion, or pro-
fessing the same, shall not, within six months after he, she, or they shall
attain the age of eighteen years, take the oaths of allegiance and supre-
*120] acY; and also subscribe the *declaration set down and expressed

in the 30 Car. 2, stat. 2, c. 1, to be by him or her made, repeated,
and subscribed, &c., every such person shall, in respect of him or her-
self only, and not to or in respect of any of his or her heirs or posterity,
be disabled and made incapable to inherit or take by descent, devise, or
limitation, in possession, reversion, or remainder, any lands, tenements,
or hereditaments within the kingdom of England, &c.; and that, during
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the life of such person, or until he or she do take the said oaths, and
make, repeat, and subscribe the said declaration in manner as aferessaid,
the next of his or her kindred which shall be a Protestant shall have and
enjoy the said lands,, tenements, and, hereditaments, without being
accountable for the profits by him or her received during such enjoy-
ment thereof as aforesaid, but, in case of any wilful waste committed on
the said lands, tenements, or hereditaments by the person so having or
enjoying the same, or any other by his or her license or authority, the
party disabled, his or her executors and administrators, shall and may
recover treble damages for the same against the person committing such
waste, his or her execntors or administrators, by action of debt, &c.;
and that, from and after the 10th of April, 1700, every papist or per-
son making profession of the popish religion shall be disabled, and is
hereby made incapable to purchase, either in his or her own name or in
the name of any other person or persons to his or her use, or in trust
for him or her, any manors, lands, &c., within the kingdom of England,
&c., and that all and singular estates, &c., or profits whatsoever out of
lands, from and after the said 10th of April, to be made, suffered, or
done to or for the use or behoof of any such person or persons, or upon
any trust or confidence mediately or immediately to or for the benefit
or relief of any such person or persons, shall be utterly void and of
*none cffect, to all intents, constructions, and purposes whatso- *191
ever.” If the estate-tail was qualified by any law at the time (

the 6 G. 1, c. 29, was passed, so as to deprive it of its descendible
qaalities, it was by that act. It is difficult to discover from its language
the meaning of the act. It is submitted that the act did not qualify the
estates-tail of Roman Catholics, but only imposed personal incapacities
on Roman Catholics to enjoy them. The descendible qualities of estates
tail limited to them were saved by the express words of the statute,—
‘“ in respect of him or herself only, but not in respect of any of his or her
heirs or posterity.” Their own legal right to enjoy the estates on con-
formity was saved by the words ‘“‘and during the life of such person,
and until he or she take the said oaths, and make, repeat, and subscribe
the said declaration, the next of his or her kindred which shall be a
Protestant shall have and enjoy the said lands, tenements,” &ec. Their
permanent legal resumable interest in their estates was saved by the
words giving them a right of action in case of wilful waste against the
Protestant next of kin. The estates-tail, so long as they were in con-
tingency, and until they became vested remainders on the birth of each
successive son of the temant for life during his lifetime, were preserved
by the trusts of the settlement, and descenﬁed, like other hereditaments,
to the heir of such son. The person in whom the remainder in tail so
vested, and the person to whom it came from him by descent, teok an
estate-tail, with all the incidents which the duke had attached to it by
the very form of his gift. The personal incapacities imposed by the 11
812 W. 8, c. 4, did not in the least impair them. When, therefore,
the statutes affecting Roman Catholics which passed subsequently to the
6G. 1, c. 29, viz. the 18 G. 8, c. 60, 81 G. 8, c. 82, 48 G. 8, c. 80,
10 G 4, c. 7, and 9 & 10 Viet. ¢. 59, removed all the personal
*incapacities which the 11 & 12 W. 3, c. 4, had imposed, all the %199
conditions which were attached by it to the “inheriting and (*122
taking by descent, devise, or limitation,” and to the * purchasing” of
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lands by Roman Catholics ceased. Earl Bertram Arthur, who was the
first tenant in tail after the total repeal (though the 18 G. 3, c. 60,
probably, and the 10 G. 4, c. 7, certainly, would have sufficed for the
argument) of the 11 & 12 W;/3, ¢4, by the 9 & 10 Vict. c. 59, took
by descent from his grandfather, Francis Talbot, the estate tail in
remainder which had first vested in Francis during the life of his father,
George. On the death of John, the 16th earl, that estate tail in re-
mainder became an estate tuil in possession,—perfect, as respects the
estate tail itself, in all the incidents of an estate tail, and free, as
respects the tenant in tail, from all personal incapacities. It wasan
estate tail, like all other estates tail, which gave him, as tenant in tail,
entire dominion over the fee. A condition not to alien an estate tail,
would, according to Lord Coke, be repugnant and void. Bertram
Arthur took his estate under the settlement of the duke, not under the
marriage-settlement, to which alone the 6 G. 1, c. 29, applied, and
which was founded on a reversion which he as tenant in tail undera
superior title could at any time have destroyed. He was not, therefore,
what he would have been had the penal laws remained in force, a person
enabled by the 6 G.1, c. 29, to take, hold, and enjoy an estate tail
limited by the marriage-settlement,  any law or statute to the contrary
notwithstanding,”’—not a person ‘“ enabled to held and enjoy” (s. 1),—
not a person *to whom an estate of inheritance had come, descended,
or accrued by force or means of that aot of parliament;’—not, there-
fore, within the 8th section of it. That the estates tail created by the
duke’s settlement,—whatever may have been the vague notions of
*123] unlearned persons—*were deemed by all competent to form an

opinion, and those members of the profession who were the ad-
visers of the Talbot family, to be valid and subsisting limitations, not-
withstanding the 6 G. 1, ¢. 29, and the popery laws, is plain from the
provisions of the Shrewsbury estate acts, 43 G. 3, c. 40,8. 1, and 6 &
7 Viet. c. 28, 8. 20, by which it is enacted that the settled estates
authorized by those acts to be sold, should be conveyed to the pur-
chasers, ‘freed, acquitted, exonerated, and discharged from all the uses,
trusts, estates, entails, remainders, charges, powers, provisions, limita-
tions, and agreements in and by the said indentures of the 30th and
31st of October, 1700, and the will of the said Charles Duke of Shrews-
bury.”

2? The second answer to the plaintiff’s case, is this,—*¢ that, if Ber-
tram Arthur, Earl of Shrewsbury, was tenant in tail under the settle-
ment of 1718, regard being had to the state of the Inw affecting Roman
Catholics at the time of the passing of the 6 G. 1, c. 29, and tu the
statutes affecting Roman Catholics passed subsequently to that statute,
he was not within the terms of the 8th section of that statute.”” It is
not intended to be admitted that Bertram Arthur was tenant in tail
under the settlement of 1718; which he could not be, if he took his
estate tail under the older and bLetter title of the settlement of 1700,
with power as tenant in tail to defeat the reversion of Earl Gilbert, out
of which, if the sett'ement of 1718 really created any estates tail, they
were carved. But, assuming him, for the sake of argument, to have
taken an estate tail under the settlement of 1718, as he would have
done if the first settlemnent (of 1700) had from any cause been void,—
it is submitted that the 8th section of the 6 G. 1, c. 29, must be read
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together with the 1st section, the enabling provisions of which it qualified
and restrained. Were it not for the 3d and the 8th sections, *the *194
1at section would secure to all persons to whom estates of any L
kind were limited by the marringe-settlement the full enjoyment of and
dominion over the said manors, lands, &c. The 8th section qualified, as
to estates of inheritance, the generality of that enabling clause, and
the two therefore must be read together. So read, it will be manifest
that the 8th section restrained none from aliening the said manors, .
lands, &c., but those whom the 1st section enabled to take, hold, and
enjoy the estates tail granted and limited to them by the marriage-
settlement ; and that the 1st section enabled none to take, hold, and
enjoy such manors, lands, &c., but those who wer- or should be when
their estates tail fell to them disabled by some other law or statute (the
11 & 12 W. 8, o. 4) to take, hold, and enjoy the said manors, lands, &c.
The operation of the 1st section as to estates of inheritance, and of the
8th section, which dealt with none but estates of inheritance, was pro-
spective. It was also contingent,—contingent on the uncertain event
of the infant son of George Talbot, in whom an estate tail in remainder
had already vested, and on the unborn issue male of George Talbot and
John Talbot, being disabled by a popish education to enjoy their estates
tail when those estates tail fell to them ; and, if that should happen before
they attained the age of eighteen and a half, on their not having con-
formed, before they exoeeded that age, to protestantism, by taking the
oaths and making the declaration. If such issue male, when their
estates fell to them, should, by having been educated as Protestants,
or by conforming, obtain the full enjoyment of their estates, or by the
repeal of the laws requiring conformity to protestantism, be under
no disability, there would be no restraint. The statutable restraint
was to cease when the statutable ability ceased; and the statutable
ability was to cease when (and all those *popery laws were [*125
laws of temporary expediency only) it had no longer a dis-
ability on which to operate. This statute, like the 11 & 12 W. 8, c.
4, does not qualify the estate tail; but merely, the disability of the
tenant in tail under the 11 & 12 W. 3, c. 4, to enjoy it. To
attribute any other operation to it would be to attach by construe-
tion a condition to an estate tail, which, in an ordinary conveyance,
would destroy its essential and most valuable incident, and render it
repugnant and void. [CockBURN, C. J.—The uses of the two settlements
being the same as respects the estate tail, what was the object of
repeating them in the marriage-settlement ?] The objects of the 6 G.
1, c. 29, may be ranged in three classes,—first, the objects of the
family,—secondly, those of their trustee, the bishop, and of his son,
the future Chancellor,—and thirdly, those of the legislature arbitrating
between them and with reference to the public statute law. The object
of the family was, to remedy any defect, by reason of the 11 & 12 W,
8, c. 4, in George Talbot, to whom a power of jointuring had been given
by the duke’s settlement, to exercise that power and secure a settlement
to his wife. The difficulty arising from the repetition of the uses of the
duke’s settlement in the marriage-settlement, occurred to Lord Cranworth
when the plaintifi’s claim to the earldom was before the committee of
mileges in the House of Lords, and was thus dealt with by Lord St.
nards,—* My noble friend suys that he does not understand the
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settlement of 1718, because there is a limitation of the old uses. But
my noble and learned friend will recollect that the settlement (of 1718)
states that disputes had arisen, and that Gilbert, who was the heir-at-
law, and therefore could take advantage of those disputes, had agreed
to confirm the 'settlement’; “and, consequently, that was a very good
*126]. reagson for repeating in *the settlement of 1718 the limitations

which were contained in the deed of 1700. Accordingly they
are repeated, that is, by donation from Gilbert.”” Another object was,
to protect the persons entitled to life-estates, who probably did not need
protection (though there was a serious doubt about it then and for some
years after), and their issue, from the cupidity of their Protestant next
of kin. A third was, to induce the bishop to obey,—and that without
too much delay, for, the marriage could not take place until the settle-
ment was arranged,—the duke’s direction to divest himself of his legal
trust-estate in the Chester, Stafford, Oxford, Wilts, and Derby estates,
and convey them to the uses to which the estates in Worcester, Salop,
and Berks were limited. The objects of the bishop and his son will be
found in the extraordinary recital and covenant at the end of the
marriage-settlement,—to which effect was attempted to be given in the
bill promoted at the bishop’s charge, but which the legislature refused
to sanction. The bishop’s motives were spoken of by Lord St. Leonards,
in the House of Lords, as follows :—* It was said of the bishop, that he
had made use of the power which he possessed, first, as the Protestant
heir ”’ (that is a mistake; he was neither a Protestant heir nor Protest-
ant next of kin), ¢“and, next, as trustee of the legal estate, to compel
in fact the acknowledgment of his title to the peerage, and to enforce a
settlement of the estate upon himself. This, which was very strongly
put at the Bar, is no doubt an impeachment of the honour and reputation
of the Bishop of Salisbury. Now, the real truth appears to be this, so
far as I can make it out, after a very attentive consideration of the
evidence ; and, in giving this opinion, I speak without any doubt in my
own mind about the fact. The further settlement of the estate was
*127] what the bishop desired: the bishop did not *simply desire a

recognition of his title to the peerage, which nobody could have
given him, %ut he desired the substantiality of the settlement of the
estate. He wanted the estate: and the question was, how he was to
obtain the estate. He had no right whatever to it : he had no claim to
it except that he might, or his issue male might, become Earl of
Shrewsbury : but he had no right to the estate, and no possible claim to
it. How, then, was he to obtain it? There is no ground for saying
that he acted fraudulently, in a bad sense: such a statement is not at
all justifiable ; there is nothing to warrant it. But, to say that he acted
as a man of the world, taking advantage of the position in which he
stood, for his own interests, is to speak the truth. There is no question
or doubt about it,—that, knowing that he was the Protestant heir,—
knowing that e had the legal interest (that is, as trustee to convey to
the uses of the duke’s settlement) in a portion of the property,—
knowing that the Roman Catholic branch could not take, and certainly
could not annex the estates to the peerage, 8o a8 to make them certain,—
he took advantage, no doubt, of the position in which he stood. And
the evidence shows, that, on being applied to, he said it could not be as
they wished. When they talked of the settlement, he said that George,
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being a papist, could not take the estates, and that he had had an inter-
view with the King with reference to the annexation of the estates, and
that it could not tuke place. But it is perfectly clear that there was no
difficulty in its taking place, provided the bishop and his issue male were
introduced into the settlement, and'gave their consent. And it is clear,
that, at that time, it was considered between the parties, that, if the
estates were, contrary to law, secured to the Roman Catholic branches
of the family, it was to be conceded, as a sort of set-off, that they should
be *ultimately secured to the Protestant branches. Now, thut 409
certainly could never be any violation of any wish or intention [*12
of the Duke of Shrewsbury, who died a Protestant. The Duke of
Shrewsbury had provided in his settlement for Sir John of Laycock,
who was a Protestant. The Duke of Shrewsbury, therefore, if the
bishop was rightly placed in the pedigree, would have been the ver)
man who would have made the provision for the bishop which the bishop
claimed for himself. Therefore, to represent that the conduct of the
bishop in desiring that settlement, was in contravention of the wishes of
the fuke, appears to me to be entirely without foundation.”” Lord
Wensleydale, adhering more closely to the matter in hand, viz. Lord
Talbot’s right to the earldom of Shrewsbury, is rather less indulgent to
the memory of the prelate. ¢ Whateffect,’” he asks, ‘‘are we to attribute
to this agreement (the agreement at the end of the marriage-settlement)
“to which the bishop was a party in 17182 It is the statement of
persons well acquainted with the state of the family, and with all the
persons who were nearly related to them: and they all give ‘a clear
opinion that they know of no one who stood in the descent in a nearer
relation than the bishop. That opinion of theirs, if an honest one, must
be correct in point of fact. Now, is there anything in these proceedings
to satisfy any reasonable man that they stated what they did not believe
to be true, either from some pressure upon them, or for the sake of some
advantage which they expected? Now, I cannot go so far as to say that
there is anything of that sort to be found in these proccedings. I do
not, indeed, consider the bishop as perfectly immaculate in what he did
in this case. I think that there is a part of his conduct which is open
to objection. I think, in the first place, he may have had a conscientious
scruple *against being a party to an act of parliament which [*129
invested a papist with a right which he had not under the popery -
laws. He may have thought, that, as a Protestant, he ought not to
consent to a bill which would repeal the 11 & 12 W. 8, prohibiting any
BRoman Catholic from holding an estate unless he took the oath of alle-
giance (and of supremacy, and the declaration against transubstantia-
tion): and he may possibly have consulted the King upon the propriety
of assenting to an act of parliament of this nature. But I certainly
should have heen better satisfied, if he had not made any bargain for
himself. I do not think it reflects any credit upon him, that he after-
wards made a bargain for himself for settling the estates. I do not
approve of his conduct in that respect: but, am I to conclude from that,
that the whole of this statement is a fraudulent and false statement?
Am I to suppose that his son, afterwards the Lord Chancellor, was a
concurring party to that act? Am I to suppose that the bishop himseif
o a statement that he knew to be untrue, and that Gilbert and Jolin
of Longford were parties to the same act? My Lords, I tLink it is quite
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out of the question.” Supposing, then, Earl Bertram was tenant in
tail under the settlement of 1718, still he was not within the 8th section
of the 6 G. 1, c. 20,—that provision being contingent upon the persons
entitled to the estates being, when the estates fell to them, disabled by
the public law : he, not being enabled by the 6 G. 1, was not restrained
by it.
y3. The next point is, * that, regard being had to the state of the law
affecting Roman Catholics at the time of the passing of the 6 G. 1, c.
29, and to the acts affecting Roman Catholics passed subsequently to
that statute, Bertram Arthur Earl of Shrewsbury was not restrained by
the 8th section of that act from executing a disentailing assurance, and
*130] thereby acquiring an *estate in fee simple absolute; and this
whether his estate was acquired in one of the several ways above
mentioned or otherwise, and whether he was or was not within the terms
of that section.” Assuming, as the plaintiff asserts, that no heir male
of the body of any son of George Talbot could after the passing of the
6 G. 1, ¢. 29, disentail his estates without taking the oath and subscrib-
ing the declaration mentioned in the proviso to the 8th section,—the
policy and the letter of the law have been so altered by the statutes
since passed to relieve Roman Catholics from the penalties and oppres-
sions under which they laboured at that time, that that disability has
been entirely removed. [The learned Serjeant here referred to and
commented upon the 8 Juc. 1, c. 5, 80 Car. 2, stat. 2,c. 1,1 W. & M.
c.8,1W. & Mc911&12W.8,¢c.4,1G.1,¢.12,and 1'G. 1,¢.
55.1 Now, the 6 G. 1, c. 29, although in part a private act, is in part
also a public act. It dealt with matters of the highest public concern.
It established an exception, in favour of the members of a powerful
popish family, out of the provisions of the 11 & 12 W. 38, c. 4, giving
them a capacity to hold and enjoy what no other papists could hold or
enjoy. The 18 G. 3, c. 60, relieved Roman Catholics from certain of
the penalties and disabilities imposed on them by the 11 & 12 W. 3, c.
4,—amongst others, from the disability to inherit or take by descent,
devise, or limitation in possession, reversion, or remainder, any lands,”
&c. ; and substituted a new oath of supremacy for that provided by the
1 Eliz. c. 1. Further relief was afforded to Roman Catholics by the 31
G. 8, c. 32, and the 43 G. 3, ¢. 20. Then came the Roman Catholic
Emancipation Act, 10 G. 4, c. 7, by the 1st section of which it is enacted

that it shall not be necessary to take the declaration against transub-

stantiation as a qualification for the exercise and enjoyment by any of
» Her Majesty's subjects of any *civil right ; and by s. 23, that no
131] . : P

oath shall be tendered or required to be taken by his Mujesty’'s
subjects professing the Roman Catholic religion, for enabling them to
hold or enjoy any real or personal property, other than such as may be
by law tendered to and requnired to be taken by His Majesty's other
subjects. Some doubts having been suggested as to whether that statute
wholly repealed the 11 & 12 W. 8, c. 4, those doubts were set at rest
by the 9 & 10 Vict. e¢. 59. [CockBurN, C. J.—Your contention is, that
s Roman Catholic under disability by the virtue of the 11 & 12 W. 3,
c. 4, could always, by taking the necessary oath and making the neces-
sary declaration, relieve himself from that disability; and that, before
the execution by Bertram Arthur of the disentailing deed, the possibility
of doing that whereby he might have relieved himself from all disability
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had ceased.] And the necessity also. In a word, the 6 G. 1, c. 29,
was an exception of the Talbot family out of the 11 & 12 W. 8, c. 4;
and, that statute being wholly repenledy, the exception went with it, and
all the restraints/dtrachedtol theexception. It will be insisted, on the
other side, that the effect of the repeal by the 82d section of the Shrews-
bury Estate Act, 6 & T Vict. c. 28, of the proviso in the 8th section of
the 6 G. 1, c. 29 (ante, p. 80), was, to restore the disability created by
the 11 & 12 W. 8, c. 4. But, the disability being once gone by force
of the 10 G. 4, c. 7, it was gone for ever, and could not be revived in
this way. [WiLL1aMs ,J.—At the time of the passing of the 6 G. 1,
¢. 29, I do not find that there was any general enactment disabling
papists from aliening their lands.] It was at that time a grave question
whether the 11 & 12 W. 3, c. 4, had that effect: the subject was under
discussion in Ratcliffe’s Case, 1 Stra. 267, 9 Mod. 172. It arose out
of the attainder of the Earl of *Derwentwater. That unfortu- *132
nate nobleman was tenant in tail under the marriage settlement of [+132
his father; and, being a papist, and before he committed high treason,
he disentailed the settled estate: and, upon his conviction and execution
for high treason, a question arose before the commissioners of forfeited
estates, whether Lord Derwentwater, being a papist, was not disabled
by the 11 & 12 W. 3, c. 4, from disentailing his estate. If he was so
disabled, then the estate was forfeited under the then recent statute of
treasons, 1 G. 1, ¢. 50, which, in the case of a tenant in tail, created a
forfeiture not only of the estate tail, but also of the fee. If, on the
other hand, it was competent to him, notwithstanding the 11 & 12 W. 3,
to disentail the estate, then his son, Mr. Ratcliffe, took a vested estate
tail. The commissioners (whilst the 6 G. 1, c. 29 was in progress)
finally decided that Lord Derwentwater was incapable of disentailing,
and consequently that the whole estate was forfeited. But afterwards
it was decided, on appeal to the judges, that the converting of an estate
tail into a fee simple absolute was not a * purchase’ within the 11 & 12
W. 8, c. 4, that it was not a new estate acquired by the earl, and con-
sequently that the disentailing deed wus valid. [CockBurx, C. J.—
The 11 & 12 W. 8, c. 4, is, as you observe, a strangely drawn act: it
provides that a person not taking the oaths and making the declaration
required shall be incapable of inheriting or taking by descent, &c.; it
does not, however, provide that the estate shull go to anybody else, but
simply that the next of kin may enjoy. Suppose the next of kin to be
a man of high and generous principle, and to decline to take advantage
of his position?] It is to that high and generous principle that the
Roman Catholics of that day owed the enmjoyment of their estates,—
there being few instances upon record of the Protestunt next of kin
taking advantage of this oppressive law.

*4. The next point is, * that Earl Gilbert was, at the death
of the Duke and Earl of Shrewsbury in 1717, incapable of taking,
or, if capable of taking, was ut the date of the settlement of 1718, and
also at the time of the passing of the 6 G. 1, c. 29, incapable of making
a valid conveyance or settlement of the reversion in fee expectant on
the failure of the limitations under which an estate tail became vested in
Bertram Arthur Eurl of Shrewsbury, and therefore that such reversion
was not by the statute 6 G. 1, c. 29, effectually limited to the use of the
persn and persons being issue male of John first Eurl of Shrewsbury,

[*183




133 EARL OF SHREWSBURY ». SCOTT. E.T. 1859.

to whom the earldom of Shrewsbury should descend and come, as in
such statute mentioned. The remainder under which the plaintiff claims
was not well created, because the reversion out of which it was carved
had no legal existence.; The 6 G. 1, c. 29, though, as regards some of
its provisions, & public act, 18, so far as it relates to the Talbot family and
their estates, a private act, and as such must be construed as any other
private conveyance. The recitals show what the intention of the pro-
moters of the act was. That the reversion was not in Earl Gilbert, or,
if it was in him, that he was incapable of dealing with it, is clear when
the statute 1 Jac. 1, c. 4,(a) and the evidence' respecting Earl Gilbert,
are looked at.
*134] *The learned Serjeant then proceeded to urge that the docu-
ments offered in evidence on the part of the defendants (referred
to, anté, p. 81) were admissible, for the purpose of elucidating the mean-
ing of the 6 G. 1, ¢. 29, and showing which of the two inconsistent con-
structions of which that act was susceptible ought to be adopted, and
also for the purpose of showing that Earl Gilbert was a Jesuit priest
and so subject to the pains and penalties of the 1 Jac. 1, c. 4,8. 6. But
the course which the case ultimately took renders it unnecessary more
particularly to notice this part of the argument.

Cause was shown against this rule in Trinity Term, by the Attorney-
General (Sir Fitzroy Kelly), Rolt, Q. C., Manisty, Q. C., Ellis, and
Hannen : and Shee, Serjt., Sir Richard Bethell, C. Hall, Badeley, and
Archibald, were heard in support of it.

The following is a short, and necessarily very imperfect, summary of
the points urged on the one side and on the other, and the statutes and
authorities referred to.

Argument for the plaintiff. The estates in question are inseparably
*135] annexed to the earldom of *Shrewsbury by the 6 G. 1, c. 29;

and the plaintiff, having by the judgment of the House of Peers
succeeded to the title, became entitled to the estates. The grounds upon
which it is sought to impeach his right are in substance threc,—first,
that Earl Bertram Arthur (the late earl) was seised of an estate tail,
not under, but by a title paramount to. and independent of, the 6 G. 1,
c. 29, and so not bound by the clause (s. 8) against alienation, and there-
fore entitled to disentail,—secondly, that, regard being had to the state
of the laws affecting Roman Catholics at the time of the passing of that
act, and to the acts subsequently passed for their relief, even supposing
Earl Bertram Arthur to have been within the operation of the 6 G. 1,

(a) The 6th section of which enacts “that all and erery person and persons under the King’s
obedience, which at any time after the end of this session of parliament shall pass or go, or
shall send or cause to be sent any child or other person under his or any of their government,
into any of the parts beyond the seans out of the King’s obedi , to the intent to enter into or
to be resident in any college, seminary, or house of Jesuit priests, or any other pupish order,
profession, or calling whatsoever, or repuir in or to any the same to be instructed, pcrsuaded,
or strengthened in the popish religion, or in any sort to profess the same, every such person se
sending or causing to be sent any child or other person beyond the seas to any such purport or
intent, shall for every such offence forfeit to his Majesty, his heirs and successors, the sum of
100 ; and overy such person so passing or being sent beyond the seas to any such intent or
purposo as is aforesaid, shall, by authority of this present act, as in respect of him or herself
only, and not to or in respect of any of his heirs or posterity, be disabled and made incapable
to inherit, purchase, take, have, or enjoy, any s, lands, t ts, ities, profits,

dities, heredit , goods, chattels, debts, duties, legacies, or sums of money within
this realm of England, or any other his Majesty’s dominions.”
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¢. 29, s. 8, the prohibition against alienation therein contained is repealed
and abrogated,—thirdly, that Earl Gilbert, who was a party to the settle-
meat of 1718, which that act confirmed, had, by reason of the then-exist-
ing law against papists, no estate in_reversion out of which the remain-
der under which the plaintiff claims was carved, and so the limitation to
the heirs male of the first Earl of Shrewsbury was inoperative.

The legal effect of the statutes in existence with reference to Roman
Catholics at the date of the settlement of 1718, and of the statute 6 G.
1, c. 29, was, not to restrain them from alienating the inheritance, but
merely to prevent them from enjoying estates which might devolve upon
them by descent or become theirs by purchase, unless or until they
should have taken certain oaths and made and subscribed certain declara-
tions required by those statutes. That this is so, is clear from the cases

of Thornby v. Fleetwood, 1 Stra. 818, and Rateliffe’s Case, 1 Stra. 267,9 °

Mod. 172. George, the first taker under the settlement of 1700, being
of mature age at the time of the death of the duke, and being a Roman
Catholic, and having only *an estate for life, the first tenancy [*186
under the settlement could not take effect at all. The settlement

of 1718, and the act of 6 G. 1, c. 29, to which all the then-existing
members of this family were assenting parties, substantially repeated
the settlement of 1700. The main question is, whether that uct was ab
initio inoperative and void, or is now repealed. Assuming it to be a
subsisting act, it conclusively shows that Bertram Arthur, the late earl,
did hold these estates under the parliamentary title thereby created,
and not merely under the settlement of 1700: the act recites the two
settlements and the will of the Duke of Shrewsbury; and it expressly
and in terms ratifies and confirms the settlement of 1718, ¢ and all and
every the uses, trusts, and estates therein mentioned, limited, and de-
clared,”—amongst others, the limitation to the heirs male of the body
of George Talbot, who took the first estate for life : it therefore expreasly
comprises Earl Bertram Arthur, who took the estates as heir male of
the body of George Talbot. It enables all the heirs male of the body of
George Talbot to take, hold, and enjoy the said lands, &c., according
to the true intent and meaning of the settlement, ‘‘ any law or statute to
the contrary netwithstanding,”—that is, notwithstanding the operation
of the penal laws under which, if Roman Catholics, they might other-
wise have been deprived at least of the use and enjoyment of these
estates during their lives. And this is confirmed by the language of
the 12th section. The 2d section, under which the plaintiff claims,
is clear and express in its terms: it enacts, that, after the decease
of George Talbot and John Talbot, and failure of issue male of their
respective bodies, Gilbert being deceased, and having no issue, the
estates shall be ‘to the use and behoof of all and every the person
and persons being issue male of John first Earl of Shrewsbury to
*whom the title should after the decease of Gilbert, George, and #137
John, without issue male of their respective bodies, by virtue of L

the letters patent of creation descend and come, severally and succes-
sively, as they shall succeed to and inherit the said earldom, and of
the several and respective heirs male of the body and bodies of all and
every such person and persons issuing, to attend and wait upon the said
earldom, and to be annexed to and descend with the same.”” The intent
and policy of the act was, to secure to the Roman Catholic earls of

VOL. VL, C. B. (N. 8.)—T
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this family the enjoyment of these estates, notwithstanding the possible
operation of the penal laws in force against those professing that faith:
but it was also to annex (for the benefit alike of Protestant and of Ro-
man Catholic) the estates inalienably to the earldom ; which object could
not be effected without' an- express clause restraining and prohibiting
alienation. Accordingly, the 8th section (antd, p. 78) imposes an
absolute restraint and incapacity to alien, in terms as clear as lan-
guage can express. The proviso which follows in that section was
repealed (by the 6 & 7 Vict. c. 28) at the date of the disentailing deed,
but, for the purpose of this case, the act must be construed as it would
have been construed at the time of its passing. The fallacy which per-
vades the whole argument for the defendants upon this part of the case,
is, that this 8th section was intended to operate only in restraint of
Roman Catholics. It obviously, however, was intended to deprive all
who might succeed to the earldom, Protestants as well as Roman Catho-
lics, of the power of alienating the estates, except upon the condition
of their taking, or having taken, the oath, and made the declaration
referred to, within six months of their attaining the age of eighteen,
and continuing Protestants until twenty-one, and thence to the time of
*138] alienation. The powers, too, to charge the estates *are alto-

gether inconsistent and incompatible with an estate tail in any
future tenant in tail under any earlier or paramount title.

1. Bertram Arthur, the late earl, then, was tenant in tail, not under
the settlement of 1700, but under the settlement of 1718, and the 6 G.
1, c. 29. - Upon any other supposition, the estates tail created by the
two settlements are wholly different and inconsistent. Except so far as
the provisions of the settlement of 1700 were entirely consistent with
those of the settlement of 1718, the former is entirely defeated ; and,
even where the terms are identical, the estates thereby limited must be
taken to be held under the later settlement and the act of parliament.
As to five of the counties mentioned,—viz., Chester, Stafford, Oxford,
Wilts, and Derby,—the settlement of 1700 gives no legal estates at all,
except to the Bishop of Salisbury and his co-trustees, of whom the bishop
was ultimately the survivor. 'i:he estate tail given to the infant son
of George Talbot by the settlement of 1700 was general and uncon-
trolled by any qualification or condition; that given him by the settle-
ment of 1718 and the statute 6 G. 1, c. 29, s. 1 (ante, pp. 17, 71), is
limited to the first son of George ‘on the body of Mary Fitzwilliam
lawfully begotten ;" and it is accompanied by many benefits and safe-
guards against the penal acts affecting Roman Catholics, and subject
also to many qualifications and conditions, amongst others to the
restraint of the power of alienation already mentioned. Earl Gilbert,
George Talbot, and John Talbot are expressly excepted out of the
general saving clause (8. 15). Bertram Arthur was not a stranger: he
was within the exception in the saving clause; and he was expressly
bound by the act, and took under it an estate tail subject to all the
qualifications and conditions imposed by 8. 8. A private act “is as
* powerful and *effective, if duly and properly obtained, as a

139] . . : y properly
public one, in transferring the legal estate in lands from one
person to another, and in bindirg all those who are intended to be bound
by it, and whose rights are not saved:” see Cruise’s Digest, Vol. 5, p.
2, § 29, title ¢ Private Act.”” That Ear] Bertram dealt with the estates
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as if he took under the act of parliament of 6 G. 1, c. 29, is evident:
for, under the settlement of 1700, he had no power to grant the lease
of the 20th of June, 1840, which he appears to have done (ant?, p. 4),
professing to grant,it/in pursuance of the powers and authorities vested
in him by the estate-act of 6 & T Vict. c. 28, and in which lease the
subject-matter of the demise is said to be subject to the existing limita-
tion of the 4th of March, 1718, and the statate 6 G. 1, ¢. 29.

2. There is nothing in any of the statutes whereby the rigour of the
penal laws against Roman Catholice was relaxed,—18 G. 3, ¢. 60, 31
G. 8, ¢c. 32, 43 G. 8, c. 30, and 10 G. 4, ¢. T,—to relieve Earl Bertram
Arthur from the disability as to alienation imposed by the 8th section
of the 6 G. 1, c. 29, or from the conditions contained in the proviso.
The general Emancipation Act, 10 G. 4, c. 7, has no reference what-
ever to the capacity or incapacity of Roman Catholics to hold or enjoy
lands: 1ts object was merely to enable Roman Catholics to exercise
certain civil rights without taking the old oaths: see M'Mahon v. Len-
nard, 6 House of Lords Cases 970. [CockBURN, C. J.—It is a strange
circumstance that you find a provision which is intended to apply exclu-
sively to persons educated in the Roman Catholic religion, imported
into this private act of parliament.] That does not alter the construc-
tion of the act. It is not because the legislature has b{[a subsequent
act relieved the members of this family, along with all Her Majesty’s
Roman Catholic subjects, from the performance of one of the condi-
tions upon which *the power of alienation was to depend, that [*140
they are therefore to be relieved from the performance of the
other. The 6 & 7 Viet. ¢. 28,—the 82d section of which expressly
repeals the proviso in the 6 G. 1, ¢. 29, s. 8, but leaves the clause against
alienation subsisting and unrepealed,—conclusively shows that the 10
G. 4, c. T, was not intended to have the effect of repesaling the condition
in the 6 G. 1, c. 29, upon which alone a tenant in tail was to be per-
mitted to alien the estates. But, assuming that, from the altered state
of the law, the performance of the condition upon which alone a tenant
in tail could alienate has become impossible,—whether by the act of God
or the act of the legislature,—the only consequence will be that the
power to alienate cannot be exercised: Egerton v. Earl Brownlow, 4
House of Lords Cases 1, 120. All parties interested were represented
before parliament when that act (6 & 7 Vict. c. 28) passed, and all took
benefits under it. [CockBURN, C. J.—The fact of Earl John having in
1843 obtained an act of parliament to sanction his dealing with the
estates in a particular way, is not to be taken as a conclusive admission
on his part that he could not have dealt with them by virtue of the opera-
tion of the 10 G. 4, c. 7, upon the 6 G.1, ¢. 29. It might have been
thought a safer course to obtain an act of parliament, than to rely upon
that which might be subject to very great argument.] The legisla-
ture themselves by this act, which passed only fourteen years after the
10 G. 4, c. T, expressly declare the law to be that Earl Jobn held
these estates under the 6 G. 1, c. 29, and subject to the provision
in 6. 8 restraining him from aliening except upon performance of
the conditions therein specified. The act recites, in substance, that
the estates were held by Earl Johu under the 6 G. 1, c. 29, that that
act contained certain clauses, and amongst others this clause against
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#141] *alienation (which is set out in extenso, with the proviso in
question), and that, by reason of that restrictive clause,—the
legal effect of which is declared to be, to operate an exception from the
cluuse restrictive [of)ialienation cin favour of any taker of the settled
estates who should within six months after he should attain the age of
eighteen take the oaths and subscribe the declaration therein referred
to,—Earl John could not alienate without the authority of an act of
parliament : and the act then proceeds to give that authority. Itisne;
competent to this or any other tribunal to hold the legislatare to have
erred in this respect. [CockBURN, C. J.—It must be borne in mind
that this is not a declaratory enactment, but merely a recital in a
rivate act of parliament,—a recital of the supposed state of the law.
f convinced that that recital is erroneous, may we not give effect to our
conviction? Are we bound by the erroneous recital 7] As between the
parties to the act, at all events, it is submitted that the recital though
erroneous is conclusive: and no authority to the contrary can be cited.
[CockBurN, C. J.—Have you any authority for your proposition?] An
authority scarcely can be needed for the position that the legislature is
not to be assumed to be ignorant of the law. But, be that as it may, if
Earl John had the power which Earl Bertram Arthur has claimed to
exercise, of disentailing this property, this act was altogether unneces-
sary. In the face of these recitals and of these enactments, it is
impossible to say that the clause against alienation and the proviso in
the 6 G. 1, c. 29, s. 8, had already been repealed fourteen years before.
Assuming the 10 G. 4, c. 7, to have operated a repeal, this would amount
to a re-enactment of the former law. It may be observed that all the
acts relating to these estates concur in this error, if error it be : all treat
*142) the property as being subject to the *conditions imposed by the
6 G. 1, c. 29, s. 8: and under these acts property has been sold
and other property purchased and settled to the same uses and subject
to the same conditions and restrictions, for a long series of years.

8. Then, as to the alleged incapacity of Earl Gilbert to take or to
transmit an estate, by reason of the existing penal laws against Roman
Catholics. It is submitted that Earl Gilbert was not by any of those
laws disqualified from alienating the reversion, or that, at all events, it
was well conveyed by the 6 G. 1, c. 29. Though they might in a cer-
tain sense have been disqualified from enjoying property, there was no
statute in existence at the time which at all interfered with the rights
of Roman Catholics, whether priest or layman, to transmit or to alien
their estates in favour of Protestants, by any conveyance or act to take
effect after their own deaths. The 1 Jac. 1, c. 4, and the 11 & 12 W.
8, c. 4, extended only to the life of the taker, and did not deal with the
estate, but merely enabled the Protestant next of kin to take the profits
during the life of the recusant tenant in tail: Thornby v. Fleetwood, 5
Bro. % C. 203, 1 Stra. 318; Tredway’s Case, Hobart 73; Ratcliffe’s
Case, 1 Stra. 267; Matlem v. Bingloe, Com. R. 570, Willes 75. The
11 & 12 W, 8, c. 4, was dealing with an incapacity to enjoy; the 8th
section of the 6 G. 1, c. 29, with an incapacity to alien. [COCKBURN,
C. J.—The former incapacity is defeasible by the party coming in and
taking the oath and making the declaration prescribed: the latter is
absolute.] The capacity cannot be acquired after the age of eighteen
and a half in the one case; in the other it can.
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4. The answer to the fourth point mentioned in the rule is threefold,
—first, that Earl Gilbert is not proved by legal evidence to have passed
beyond the seas and *to have been educated as a papist,— [*143
secondly, that, if he were a person educated beyond the seas in
the popish religion, still the reversion in fee did not descend upon him,
and he was competent to alien,—thirdly, that it is perfectly immaterial
whether he had any estate or not, for, the legislature, in passing the 6
@. 1, c. 29, were dealing with the inheritance, as it was perfectly com-
petent to them to do. \

The following authorities were also referred to :—Viner’s Abridgment,
Condition (T.), pl. 20, 21, citing Bro. Abr. Condition, pl. 67 ; %b. pl
65, citing Creagh v. Wilson, 2 Vern. 5678; Ib. (G. c.), note to pl. 33;
Ib. (I. c.), pl. 19, citing Skidmore’s Case, D. 262 a, pl. 80; Comyns’s
Digest, Condition (D. 1); Co. Litt. 206 a, 206 b, 218 a; The Duke of
Kingston’s Case (Mr. Booth’s opinion), 5 Cruise Dig. 9; Biddulph v.
Biddulph, 5 Cruise Dig. 23; Kinnersley v. Stuart, 5 Cruise Dig. 26;
Barrington’s Case, 8 Co. Rep. 186; The Prior of Castleacre v. The
Dean of St. Stephens, 8 Co. Rep. 138 a; Westby v. Kiernan, 2 Ambler
697 ; Brett v. Beales, M. & M. 421 (E. C. L. R. vol. 22); Doe d. Shelley
v. Edlin, 4 Ad. & E. 582, 589 (E. C. L. R. vol. 81); Doe d. Cadogan v.
Ewart, 7 Ad. & E. 636 (E. C. L. R. vol. 84), 3 N. & P. 197.

In conclusion, the learned counsel observed, that these estates having
been dealt with and enjoyed by each successive Earl of Shrewsbury
under and in accordance with the provisions of the act of 6 G. 1, c. 29,
from the time of the passing of that act down to the date of the disen-
tsiling deed in 1856, 1t was not competent to any one to question the
limitations created or confirmed by the act, or, after so great a lapse of
time, to contend that the legislature was mistaken or imposed upon.

Argument for the defendants :—The statute 6 G. 1, c. 29, was based
upon and is to be construed with reference to the then existing penal
laws against Roman *Catholics. The 8th section is applicable [*144
to Roman Catholics alone, and the disabilities with regard to the
enjoyment and alienation of their estates expressed in that section have
been entirely removed by the subsequent general acts for their emanci-
pation. At the time the act passed, the existing laws with reference to
the enjoyment of lands by Roman Catholics, were divisible into three
classes or branches,—the first consisted of certain penalties and dis-
abilities with regard to the enjoyment of lands consequent simply upon
recusancy (23 Eliz. c. 1, 8. 8),—the second, more' stringent and penal,
were addressed to those who either went or were sent abroad for the
purposes of a popish education (8 Jac. 1, c. 4, s. 11),—and the third
glus consisted of penalties and disabilities created by the 11 & 12 W.

, c. 4, 8. 4. . ’

The condition of the parties with whose rights and interests the statute
6 G. 1, c. 29, was dealing, was this :—Earl Gilbert, George Talbot, and
John Talbot of Longford, were all Roman Catholics. Now, the 4th
section of the 11 & 12 W. 3, c. 4, describes and legislates with respect
to four distinct things,—first, with regard to infants who have been
educated in the popish religion, who are under the age of eighteen and
a half, and who are entitled to any estate by virtue of any descent,
devige, or limitation taking effect with regard to such infants before they
sttain that age ; and they are placed under a disability to inherit or take
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“by devise, descent, or limitation,” any lands, tencments, or heredita-
ments during the life of such infant, or until he or she do take the oaths
and make, repeat, and subscribe the declaration formerly spoken of by
the statutes) This was a state of law which in all probability became
applicable to the issue of George Talbot and John Talbot of Longford,
*145] should there be any,—because, under the limitations of the

*yettlement of 1700, the will of the duke, and the settlement of
1718 (to the father, that is, to George for life, remainder to his first
and other sons, &c.), the children of George and John Talbot would take
as purchasers. A devisee was held to take as a purchaser under that
clause : Vane v. Fletcher, 1 P. Wms. 852; Hill ». Filkin, 2 P. Wms. 6,
9 Mod. 154, 10 Mod. 481, 536 ; Carrick v. Errington, 2 P. Wms. 861;
Davers v. Dawes, 3 P. Wms. 42 ; Rooper ». Ratcliffe, 5 Bro. P. C. 360;
Jones v. Meredith, 2 Com. Rep. 661 ; Fairclaim d. Borlace v. Newland,
Vin. Abr. (L T7), pl. 4.

By operation of this section, George and John Talbot, who were adult
persons at the time when the settlements and the will would take effect,
were incapable of taking any estate whatever under and by virtue of the
limitations contained in those instruments. Gilbert Talbot being de-
clared incapable of taking by devise or by purchase, it followed, as a
matter of course, that, at the time of the passing of the 6 G. 1, ¢. 29,
George Talbot and John Talbot were by force of that enactment inca-
pable of joining for the purpose of alienation in any common recovery,
which alone would be the form of alienation which could bar remainders
or reversions expectant upon the estates tail limited to their children.

In Ratcliffe’s Case, 1 Stra. 267, the tenancy in tail was created under
and by virtue of an indenture of lease and release dated in March, 1687
(anterior, therefore, to the day mentioned in the 11 & 12 W. 3, c. 4, the
10th of April, 1700), and therefore exempted from the operation of the
subsequent part of 8. 4. In Pye v. George, cited by Sir E. Northey, in
the argument of Thornby v. Fleetwood, 1 Stra. 818, 364, it is said that
¢ the subsequent words controlled the former, so that they carried away
no more than a pernancy of the profits, and the legal estate descended
notwithstanding.”

*146] *The severity of the penal laws against Roman Catholics was
relaxed by various acts,—11 G. 2, ¢. 17, 18 G. 8, c. 60, 31 G. 3,
c. 82,43 G. 8, c. 80, and 10 G. 4, c. 7,—the 18 G. 8, c. 60, operating
a conditional repeal in favour of Roman Catholics of the 11 & 12 W. 3,
c. 4, provided they took the oaths prescribed by that statute; and the
%eneral Emancipation Act, 10 G. 4, c. 7, abolishing the oaths of Roman
atholics, and providing that persons of that persuasion shall have a
general liberty to hold and enjoy lands.

The following authorities were also referred to :—Sir Anthony Mild-
may’s Case, 8 Co. Rep. 41 a; Grotius, Book 2, ch. 6, § 1; gorley's
Statutes against Papists; Bacon's Abridgment, Condition, Statute ;
Dwarris on Statutes 269; Pelbym v. Fletcher, 6 Bac. Abr. 130;
Chance v. Adams, Hardres 324 Hervey v. Aston, Willes 83; Vane
v. Fletcher, 2 P. Wms. 352; Woolmore v. Burrows, 1 Sim. 512; Dore
v. Gray, 2 T. R. 858; Woodward v. Cotton, 1 C. M. & R. 44;1 The
Churchwardens, &c., of Deptford v. Sketchley, 8 Q. B. 394 (E. C. L.
R. vol. 55); Russell v. Ledsam, 14 M. & W. 574.%

CockBURN, C. J.—This case has occupied the court so long a time,
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and has had so much light thrown upon it by the elaborate argumente
of which the court has had the assistance, and we have had such full
and abundant opportunity and materials for the consideration of the
great questions inyolved jin_it, that we have been enabled to come to a
clear and decided opinion, and’ I think, therefore, that we ought not,
merely on account of the magnitude of the interests involved, to delay
pronouncing our judgment, or, by any apparent hesitation, to seem to
give countenance to the supposition that any doubt exists in our minds,
when, in point of fact, none whatever does exist. We feel, therefore,
that we ought at once to pronounce our judgment.

*The great question in the case is, whether Bertram Arthur, [*147
the late Earl of Shrewsbury, being tenant in tail in possession of
the estates in question, was competent, by executing a disentailing deed,
to put himself in a position to aliene these estates as he might think
proper. This question will depend ultimately upon the construction to
be put upon the provisions of the Shrewsbury Estate Act of the 6 G. 1,
¢. 29. The plaintiff contends, that, by force of that act, aided by the
repeal of the qualifying provision of the 8th section of the more recent
Estate Act of the 6 & T Vict., inalienability was, by legislative
enactment, annexed to the estate tail. The defendants join issue with
the plaintiff upon that question. But, before they come to this great
battle-ground, the defendants take two positions, their success in either
of which would altogether preclude the necessity of entering into the
consideration of the effect of the statute 6 G. 1. It becomes, therefore,
necessary to deal with this part of the controversy in the outset.

In the first place, the defendants affirm that Earl Bertram Arthur
was seised of these estates under and by virtue of the prior settlement
of the Duke of Shrewsbury of the year 1700, which they allege to have
been a co-existing and co-ordinate settlement; and they contend, that,
although it may be true, that, so long as they were under the necessity
of resorting in the then state of the law to the posterior settlement of
1718, and the act of parliament which confirmed it,—which, taken
together (as it is a form of expression which appears to me both com-
pendious and convenient), I shall, throughout the observations I am
about to make, call ‘“the parliamentary settlement,”—for protection
and immunity from the existing law, they were not in a condition to
alienate ; yet, when by the alteration of the law affecting Roman [*148
*Catholics it was no longer necessary to seek protection under
that parliamentary settlement, then, as the other remained in inde-
pendent and unimpaired force and vigour, and as the late earl was
tenant in tail under it, without any incapacity as to alienation attaching
to him, it was competent to him to bar the entail and dispose of the
estate. This position is met by an antagonistic one on the part of the
plaintiff, that the settlement of 1700 was entirely abrogated, superseded,
and set aside by the posterior parliamentary settlement. And, if this
contention of the plaintiff is right, no doubt it follows, as & matter of
course, that, if the eff ct of the 6 G. 1 was to prevent alienation, unless
that provision has been done away with by any subsequent alteration of
the law, the late ear] was not competent to alienate. It becomes, there-
fore, a preliminary question of very great importance how far the settle-
ment of 1700 continued in force.

On the part of the defendants, we are told with truth that there is
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not in the 6 G. 1, c. 29, any express repeal or annulling of the settle
went of 1700. It is observed, and truly, that, in the settlement of
1718, Earl Gilbert, who had succeeded the duke in the dignity of the
earldom of Shrewsbury, declares his desire to confirm the settlement of
1700; and, further, 'that, in"‘the ‘act of the 6 G. 1, the settlement of
1700 is referred to as one the provisions of which it was the intention
of Gilbert Earl of Shrewsbury to carry into effect. And we are further
told, with truth, that, in the subsequent Shrewsbury Estate Acts, the
settlement of 1700 is referred to as a still-subsisting settlement. On
the other hand, it is pointed out to us that the provisions of the two
settlements are irreconcilably at variance; and that it cannot, there-
fore, be conceived that those who were parties to the later settlement
*149] could have intended that the first should continue to be in force.

*And it is observed, with equal truth, that, in the later Shrews-
bury Estate Acts, the prevailing power of the parliamentary settlement
is assumed ; and that power is taken by these acts to alienate portions
of the estates, on the assumption that the restraint on alienation con-
tained in the 6 G. 1 was still subsisting and operative, and binding on
the tenant in tail.

Various instances of discrepancy between the two settlements were
brought to our attention by the counsel for the plaintiff. I pass over
the minor points of difference, and direct my attention particularly to
those which are more immediately material and important to the present
inquiry ; and I find two so remarkable and important, that upon them I
found my opinion that it is quite impossible that the first of these two
settlements can, at least in its integrity, be considered as subsisting.
The first point of difference is the very important one that there is
introduced between the estate tail and the estate in reversion a dew
limitation to & new set of tenants in tail. Now, suppose for a moment
that that which might have happened within a very few years from the
date of the later settlement had in point of fact then taken place, instead
of having happened, as it has done, after an interval of a century and a
half,—suppose that the intermediate estates had been determined by
failure of issue; that George and John, the tenants for life, had died
having had no issue, or that their issue had died; and that then the
heirs of the body of the first Earl of Shrewsbury, who had been intro-
duced between the former tenants in tail and the reversionary estate in
fee, had claimed, under the later settlement, possession of the estates;
while, on the other hand, the heirs of the Duke of Shrewsbury, who
were entitled to the reversion under the settlement of 1700, hag come
forward to assert their claim, on the ground that the settlement of 1700
*150] *was still a subsisting settlement,—you would here have had

conflicting claims which could not by any possibility have been
reconciled. But there is, as regards the present inquiry, a still more
striking discrepancy between the two settlements. I assume, for the
purpose of this part of the inquiry, that the effect of the parliamentary
settlement is to render the estate inalienable by the tenant in tail. I
assume this, at present, ounly for the purpose of this part of the inquiry;
it is a matter which I shall have to consider hereafter; but, assuming
that this new condition was introduced by the parliamentary settlement,
the two settlements become wholly inconsistent and irreconcilable. B
the first, the tenant in tail would have had, as every tenant in tail has
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by law, as incidental to his estate, the power of barring the entail by
suffering a recovery, and so disposing of the estate; whereas, by the
new settlement, he was deprived of this most important right.

What, then, is  the, conclusion-to be arrived at? I do not think it
necessary to adopt either of the two antagonistic propositions of the
plaintiff and defendants to the full extent to which those propositions
have been sought to be carried : it is enough, for the present purpose,
to say, that, even assuming the settlement of 1700 to have been left as
a subsisting settlement, so far as its provisions were reconcilable with
those of the later settlement, it is impossible, looking at these manifest
and striking inconsistencies, or, I should rather say, irreconcilable con-
tradictions, not at least to go the length of saying, that, if the two
settlements are to be considered as co-existing and co-ordinate, the later
one, where it alters or qualifies the first, must be considered as the
dominant settlement,—as over-riding the earlier one, and making it sub-
ordinate to the terms of the later. An analogy to this will *be ,, 51
found in the well-known common case where an act of parlia- [
ment, though not expressly repealed by a subsequent act, is, by being
brought into contradiction with it, virtually repealed either in the whole
orin part. We all know, that, where a later act of parliament contains
provisions inconsistent with those of a former act, the effect is a virtual
repeal, so far as the inconsistency goes. So, here, if these two settle-
ments cannot be reconciled with one another, then, assuming them to
have a concurrent existence, the later must prevail over the earlier,
where their provisions are inconsistent. This is quite enough for the
present purpose: because, if here the later settlement has imposed the
condition of inalienability upon the estate of the tenant in tail, even
granting that the settlement of 1700 is still in existence, it must be
taken to be in existence, subject to the conditions which the later settle-
ment has introduced. And I have the less hesitation in adopting this
view, because it seems to me to be perfectly consistent with what I find
to have been the course pursued in the later legislation with regard to
these same estates: and, as the successive possessors of this title and
these estates no doubt had recourse to and had the advantage of the
best legal assistance that the profession afforded, when we find that in
all the subsequent legislation two things have been assumed,—a concur-
rent existence of both the settlements, but also the dominant power of
the later one over the earlier,—=so that, although the settlement of 1700
might be in existence, and it might be necessary to refer to it in the
subsequent Estate Acts, yet it was always assumed that the later settle-
ment imposed the condition of inalienability on the estates; and, when
we find that the legislature has upon all occasions adopted this view in
the Estate Acts which have since been passed, I think all this goes a
very long way to confirm the view I am *now taking and pro- [*152
pose to act upon, namely, that, without deciding whether the one
settlement superseded and abroge*ed the other (though I a1 bound to
say, that, if it were necessary to aecide that question, the incunsistency
between the two appears to be so irreconcilable that I should be pre-
pared to go the length of saying that the later did supersede and abro-

gate the former), yet, assuming with the counsel for the defendants that"

the settlement of 1700 is still subsisting, it must be taken to be con-
trolled and limited by the subsequent settlement, and therefore, if,
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according to the latter, these estates cannot be alienated, it follows that
this provision operates upon the settlement of 1700, and renders aliena-
tion under it impossible. This disposes of the first point made by the
defendants, and brings us to the second.

The second groungs the defendants take, is, that, assuming that the
parliamentary settlement would, if valid, have the effect of rendering
the tenant in tail incompetent to disentail the estate and aliene it, yet
the settlement of 1700 is not affected by the parliamentary settlement,
because the latter was altogether invalid. This is put on two grounds:
and I think the best form in which I can put the argument for the
defendants is to put it in the shape of this alternative proposition,—the
estates created by the parliamentary settlement must be taken either to
bave been carved out of the reversionary estate in fee, or to have been
created at the expense of the estate tail, or to have been formed out of
both. If they were carved out of the reversionary estate in fee, then,
say the counsel for the defendants, the parliamentary settlement fails,
because, the reversion being to the right heir of the Duke, and Earl
Gilbert being such right heir, Earl Gilbert was incapacitated by the
then existing state of the law from taking any such reversionary estate,
*153] and, *therefore, he being the granting party, and the act having

been obtained at his instance, he could not grant or be a party
to the granting of that which was not in him. And if, on the other
hand, the estate was either created at the expense of the estate tail, or
was created out of the estate tail and the reversionary estate in fee,
then, as the tenant in tail was an infant, and was not a party to this
act, and the act was a private Estate Act, it would be inoperative to
affect his rights, and consequently as against him was of no effect. This
I understand to be the alternative proposition contended for on the part
of the defendants. The first point depends upon the question of fact
whether Earl Gilbert, in whom the reversion in fee would otherwise
have been at the time of the parliamentary settlement, was a Jesuit
priest, and had resorted to an establishment or college of Jesuits abroad
for the purpose of being instructed in the Roman Catholic religion and
becoming a Jesuit, so as to be within the disabling statute of 1 James 1,
c. 4. That depends upon certain evidence tendered by the defendants
in this cause, and admitted subject to any exception which might be
taken in this court. In the view I take of the case, it is not necessary
to determine the question of the admissibility of this evidence. Any
court which should be prepared to give effect to the position taken by
the defendants would necessarily have to determine the question of the
admissibility of the evidence; but, prepared as I am to hold, on the
grounds I am about to state, that the fact of Earl Gilbert having been
within the 1 James 1, c. 4, would not affect the question now before us,
I think it unnecessary to determine the question of the admissibility of
the evidence; and I shall therefore assume, for the purpose of the
observations which I am about to make, that Earl Gilbert was at the
*154] time of the settlement of 1718, and of *the act of parliament of

the 6 G. 1, c. 29, within the incapacitating provisions of the
statute of 1 James 1, c. 4.

Assuming this, the first question which arises, is, whether that statute
would have the effect of incapacitating Earl Gilbert from taking a rever-
sion in fee, 80 a8 to be a party to carving a further estate out of it.
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Then comes a question of a different nature, but not of less importance,
namely, whether the estate with which we are now dealing was in point
of fact carved out of the residuary estate in fee of Earl Gilbert.

As regards the first branch of ‘the question, I am of opinion that the
effect of the statute was not to incapacitate Earl Gilbert from being a
farty to this settlement and the act of parliament which establishes it.

abstain, however, for the present, from stating the grounds of my
opinion on this point, as I shall have to enter at large, at a later stage
of my judgment, into the question of the effect of this and other statutes
on the capacity of Catholics to aliene their estates.

As regards the second branch of the question, though it is true, as
was observed by my Lord St. Leonards in the House of Lords, that, as
regards the estate in remainder introduced for the first time by the par-
liamentary settlement in favour of the heirs male of the body of the

g Shrewsbury, an estate was created at the expense of the
reversionary estate in fee, and that estate was in fact carved out of the
estate of Karl Gilbert, who was the reversioner in fee; yet as regards
the estate with which we have now immediately to deal, it appears to
me plain that the estate was not one taken out of the reversion, but one
created at the expense of, or at all events substituted for, the estate
tail created by the settlement of 1700. The settlement of 1700 gave
an estate tail to the eldest son of George. So does this parliamentary
settlement ; but with this difference, that, wherees the settlement of
*1700 gave an estate tail with the ordinary incident of such an [*155
estate, the capacity to alienate upon suffering a recovery, the
parliamentary settlement either created a new estate tail, taking from
it that incident, or, if the settlement of 1700 was kept alive, and the
two are to be taken together, it took away that incident of the former
estate tail, and annexeﬁ to that estate the condition of its being for the
future inalienable. It appears to me, therefore, a fallacy to say that
the estate which we are now dealing with, namely, the estate tail in the
heirs male of the body of George, and afterwards in those of Jobn, created
by the parliamentary settlement, was an estate carved out of the rever-
sionary estate in fee of Earl Gilbert. But it is the prior estate tail,
not the estate tail in remainder carved out of the reversionary estate,
of which Earl Bertram Arthur has taken upon himself to dispose.

Bat, even if the defendants’ contention were right, and this estate was
an estate taken out of the reversion of Earl Gilbert, and even if Earl Gil-
bert was incapacitated by the effect of the statute of James 1, as con-
tended for on the part of the defendants, I should still say that that
would not avail the defendants as a ground why this act of parliament
should be held to be inoperative; and for this reason,—wherever the
Teversionary estate was, and it must have been somewhere, parliament
took upon itself to deal with it, and in the plenitude of its legislative
power disposed of it; and, if parliament thought fit to deal with this
estate as the estate of a man who was capable of disposing of it, it is
not for a court of law to entertain the question whether or not, if the
reversionary estate had come into possession, some one might have
asserted a right against the party in whom the reversionary estate was
assumed by parliament to be, on the ground of his incapacity to take.

*And it should be observed that this objection is not taken by *158
sy one whose rights have been affected by parliament treating L
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the reversionary estate as in Earl Gilbert, and disposing of it. It is no
representative of Earl Gilbert who upon the present occasion asserts a
right ; it is no representative of the Duke of Shrewsbury who now holds
these estates against the plaintiff; but persons deriving title from the
tenants in tail, whose estate)was)anterior to the reversionary estate, and
whose rights, except so far as they are established by the act, are
expressly excepted from the saving clause.

This brings me to the other head of objection. It is said, that, assum-
ing that these were estates taken from the estate of the tenant in tail,
the tenant in tail was not a party to the act. Now, in one sense, he
certainly was not a party to the act; for, far from being a conenrring
party to it, he opposed it by his prochein ami. His uncle, Lord Fits-
william, appeared as his next friend, before the committee of the Lords.
Objections were taken on his behalf to the proposed parliamentary
settlement, upon the ground that he was tenant in tail under the settle-
ment of 1700, and that, as such tenant in tail, he would have a right to
bar the entail and aliene the estate, and that this right was about to be
taken away from him by the bill. On the other hand, not only was the
whole question gone into before the committee, and the rights of the
infant fully understood there, but the matter had previously been referred
to two judges, who, according to the practice which then prevailed in
these matters, took all the evidence, had the settlement before them,
and were made perfectly acquainted with the infant’s rights. They
reported upon the bill to the Lords, before whose committee the whole
matter was again gone into and- the evidence taken anew; so that the
*157] committee were *in full possession of all the facts,—of the exist-

ence of the infant heir, of the rights which he had under the
settlement of 1700, and of the manner and extent to which those rights
were about to be affected by this bill. After which, parliament, with
a full knowledge of all the circumstances, deliberately and advisedly
passed an act which contained a provision that the rights of that infant
as to alienation should be for ever extinguished, except upon a certain
condition. Nay, more, it introduced this latter condition for the special
protection of his rights, so far as it thought fit to preserve them; and,
having thus established and limited his rights as it thought fit in its
discretion, it specially excluded him from the operation of the saving
clause. It seems impossible to contend that the act of parliament is
not binding and conclusive as to the rights of a party so circum-

- stanced.

We have been reminded, indeed, that a private act of parliament has
been said upon high authority to be little more, if anything, than a pri-
vate conveyance between those who are parties to it; and, to a certain
extent, I agree in that proposition. Recitals in a private act of parlia-
ment could never be held to bind persons who were not parties to the
act. Provisions, however general in their terms, could not be held to
affect the rights of parties who were not before parliament, and whose
rights were never intended to be affected, more especially where there
is a saving clause which preserves the rights of all parties save those
excepted from it. Thus, if a tenant for life should obtain power to con-
vey an estate in fee, no court would hold that it could have been the
intention of the legislature to bind a remainder-man who was not a party
to the act, or named in it, or excepted from the saving clause. But, if
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an act of parliament in positive and express terms professes to affect
and does affect the rights of *parties named in it and excepted *158
from the saving clause, it is quite impossible, as it seems to me, [

to maintain that a court of law is not bound to give effect to the provi-
sions of such an act, although such parties may not have concurred in
passing it. '

This distinction in point of principle is illustrated by Barrington’s
Case, 8 Co. Rep. 136, and by the cases of Westby ». Kicrnan, 2 Ambl.
697, and The Provost of Eton College ». The Bishop of Winchester, 3
Wils. 483. The effect of Barrington’s Case is stated in Cruise’s Digest,
Vol. 5, title ¢ Private Act,” § 31, in.these terms:—*In a case where
the question was whether the act of the 22d of Edw. 4, c. 7, which
under certain circumstances authorizes the proprietors of -grounds in
forests, after a felling, to enclose them without the King's license, for
seven years, to preserve the springing wood, should be construed so as
to exclude persons having right of common; Lord Coke upon this point
reports that the judges of the Court of Common Pleas were of opinion
that the commoners were not bound by the statute, for the following
reasons. It appears by the preamble between what persons, and for
and against what persons, this act was made; and the parties to this
great contract by act of parliament are the subjects having woods, &e.,
within forests, chases, and purlieus, of the one part, and the King and
the other owners of the forests, chases, and purlieus, of the other part;
so that the commoners are not any of the parties between whom this
act was made.”” Therefore, in that case, the act was held not to extend
to dispossess the commoners of their rights of common: but, if it had
appeared by the preamble, or by the enactment of the legislature, that
the commoners had been persons whose rights the statute had been
intended to affect, and did affect, however prejudicially, a court of law
could not have held itself warranted in limiting the operation of the
*clear and positive enactments of the statute, although it was a [*159
private act of parliament. The matter receives further elucida- Y
tion from the case of The Edinburgh Railway Company v». Wauchope, 8
Clark & F. 723. Lord Campbell ghere says: ¢I think it right to say
a word or two upon the point that has been raised with regard to an act of
parliament being held inoperative by a court of justice because the forms
prescribed by the two Houses to be observed on the passing of a bill
have not been exactly followed. There seems great reason to believe
that an idea to that effect has prevailed to some extent in Scotland, for
it is brought forward in these papers as a substantive ground of objec-
tion to the applicability of the later act of parliament, the objection
being, that, tﬁis act being a private act, it is inoperative as to the
pursuer, because he had not proper notice of the intention to apply to
parliament to pass such an act. The defence was entered into in the
court below, and the fact of want of notice was made the subject of
inquiry ; and the Lord Ordinary in the note appended to his interlocu-
tor gave great weight to this objection. He said, ‘he is by no means
satisfied that due parliamentary notice was given to the pursuer previous
to the introduction of this last act; undoubtedly, no notice was given
to him personally, nor did the public notices announce any intention to
take away his existing rights. If, as the Lord Ordinary is disposed to
think, these defects imply a failure to intimate the real design in view,

-
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he should be strongly inclined to hold, in conformity with the primciples
of Donald (27th of November, 1832), that rights previously established
could not be taken away by a private act of which due notice was not
given to the party meant to be injured.” His Lordship seems, there-
fore, to have\been/of [opimion, that, if this act did receive the construe-
*160] tion that it would clearly take *away from Mr. Wauchope the

right to this tonnage, it would have had that effect only if due
notice had been given to him of the introduction of the bill into the
House of Commons; but, that notice not having been given to him, it
could not have such effect, but became wholly inoperative. I cannot
but express my surprise that such a notion should ever have prevailed.
There is no foundation whatever for it. All that a court of justice can
do, is, to look to the parliamentary Roll; if from that it should appear
that a bill had passed both Houses, and received the Royal Assent, no
court of justice can inquire into the mode in which it was introduced
into parliament, nor into what was done previous to its introduction, or
what passed in parliament during its progress in its various stages
through both Houses.”

These observations illustrate the question which is now before us, and
make it clear, that, if an act of parliament, by plain, unambiguous,
positive enactment, affects the rights even of parties who were not
before the House (those parties being clearly pointed out by the bill,
and expressly excepted from the saving clause), it is not for a court of
law to consider whether the forms of parliament have been pursued,—
whether those provisions which the wisdom of either House of parlia-
ment has provided for the prevention of any deception on itself, or of
injury to the rights of absent parties, have been followed: it is enough
for us if the provisions of the act are clear, express, and positive: if
they are, we have only to carry the act into effect. It seems to me,
therefore, that, as on this occasion the infant tenant in tail was repre-
sented before parliament, and the true state of the settlement and the
rights of the parties taking interests and estates under it were brought
to the attention and knowledge of the committee and of the legislature,
»161] and then the estate of the *jnfant tenant in tail taken under the

former settlement was dealt with by this act, and the rights of
the infant excepted from the saving clause, bo and those who come after
him as his representatives must be bound by the act.

This, then, brings us to that which is in fact the great question
between these parties,—namely, the effect of what I have termed the
parliamentary settlement. The question is, whether by the act of par-
liament the tenant in tail is prevented from disentailing the estate and
alienating it as the late Earl has done. Now, if we haﬁ simply to deal
with the clause of the act of parliament upon which this question arises
(the 8th section of the 6 G. 1, c. 29), the matter would be much more
free from difficulty than it perhaps now is. But we are told that we
must not construe and give effect to the clause by reference solely to its
terms. We are asked to interpret and give effect to it, looking at it not
merely as an enactment specially intended to affect these estates alone,
but as a provision of the general public law affecting the rights or disa-
bilities of Catholics, introduced into this private act of parliament to
keep it in harmony with the general law. It is said, that, whereas the
persons who were to take estates under the settlement were Catholics,
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and therefore, by the law of the land, as it then stood, incapacitated from
taking these estates, and the 2d section had been introduced to relieve
them from that disability, and to give them an exemption from the then
state of the law, the 8th section was added for the purpose of preventing
the boon and privilege' 'thus‘concedéd 'from operating to the extent of
enabling them to alienate the estate contrary to the existing law, by
which the power of alienation was taken from Roman Catholics. The
importance of this contention of the defendants is this: they say, that,
this having been the *reason why this clause was introduced into [*162
this act of parliament, so soon as, by the alteration of the
general law of the land, the disabilities of the Catholics were removed,
the clause fell to the ground by the effect of the general legislation, and
the tenant in tail held the estate relieved from the clog or encumbrance
which had before been imposed upon it.

Now, this argument would be a very much more cogent one if it were
the fact, that, by the then-existing laws relating to Roman Catholics,
the power of alienating their estates had been taken away. But, upon
carefully looking into the acts of parliament at that time affecting the
rights of Catholics with reference to property, I cannot find that there
is anytbing that either directly or indirectly prohibited them from
sliening their estates. And it would have been strange if it had been
so; for, the very policy and object of the law being to prevent the real
property of the country from accumulating in the hands of the Catho-
lics, whereby they might obtain power and influence, it would have been
contrary to that policy to enact, that, if an estate once got intoa
Catholic, he should not be capable to pass it away and get rid of it.
I am not, surprised, therefore, that, when one turns to the statutes, one
finds in them nothing in the shape of a prohibition against alienatioa.
Difficulty, no doubt, sometimes arose as to alienation; but it arose
entirely from the law saying that a Catholic should not acquire real
property,—that he should not inherit, take, hold, or enjoy it; from this
inability to take, it came in some instances to be contended that there
was an inability to convey and transfer.

It will be expedient to pass briefly in review the statutes which imposed
incapacity. The 1 Jac. 1, c. 4, an act directed against Jesuits, semi-
nary priests, and recusants, in 8. 6 provides ¢ that any person going or
*sending any child or other person beyond the seas, to enter any *163
college, seminary, or house of any Jesuits, priests, or any other [
popish order, to be instructed in or profess the popish religion, shall, in
respect of himself only, and not in respect of his heirs or posterity, be
ncapable to inherit, purchase, take, have, or enjoy any manors, lands,
tenements,” &c. The 8 Jac. 1, c. 5, one of the acts directed against
recusancy, by s. 16, enacts that children sent beyond the seas to prevent
their good education in England “shall take no benefit by any gift,
conveyance, descent, devise, or otherwise,”’ until, being of the age of
eighteen years, or above, they take a certain oath prescribed by another
of ‘the statutes against recusancy. In the mean time, the next of kin,
not being popish recusants, are to have and enjoy the lands, &c., until
the party otherwise entitled shall conform, after which the next of kin
18 to account for the profits. Next follows the 3 Car. 2, c. 2, which
subjected any person going, or sending any child-or other person, beyond
the scas, to enter, reside, or be trained up in any popish religious or
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scholastic establishment, or in any popish family, to be instructed, per-
suaded, or strengthened in the popish religion, or to profess the same,
on conviction thereof on any information, presentment, or indictment,
to forfeiture of lands, tenements, estates, and goods. We come lastly
to the 11 & 12 W. 3, c. 4, an ““act for the further preventing the growth
of popery.” The 4th section contains an enactment which relates to
the subject under consideration. It is divisible into two parts. The
first part relates to persons under the age of eighteen years, educated
in or professing the popish religion; and enacts, that, if any such per-
son * shall not, within six months after attaining that age, take the oaths
of allegiance and supremacy, and subscribe the declaration set down in
*164] the 30 Car. 2, c. 2, such person shall, in *respect of him or herself

only, and not to or in respect of his heirs or posterity, be disabled
and made incapable to take by descent, devise, or limitation, in posses-
sion, reversion, or remainder, any lands, tenements, or hereditaments ;"
with a further provision, that, until these conditions be complied with,
the Protestant next of kin shall have and enjoy the lands, &c., without
being accountable otherwise than for wilful waste. The second part of
the section makes all papists, or persons professing the popish religion,
in general, disabled and incapable to purchase any real estate,—the term
¢ purchase’”” being here to be taken in its technical and not its popular
sense,—and makes any such estate void and of no effect.

Now, in none of these statutes is there any prohibition against alien-
ation. Difficulty arose only when a Catholic, disabled by any of these
statutes from taking, but who had nevertheless in fact taken and acquired
possession, proceeded to aliene. The question is one of considerable
nicety ; but the effect of the authorities seems to be, that, though in-
capacitated from taking for the purpose of personal enjoyment, the
Catholic was not incapacitated from taking for the purpose of disposing
of the estate. The matter early became the subject of legal considera-
tion. In Tredway’s Case, Hobart 73, the effect of the statute of the 3
Jac. 1, c. 5, came under consideration. There, one Edward Tredway
having died leaving two sisters his heirs, and one of them having ‘¢ de-
parted the realm without license, to prevent (?) her religious education,
and being and remaining a nun professed at Douai,” it was said that
she came within the statute, and that her lands were forfeited, and went
to her,sister Elizabeth. But Hobart says, ‘“ My Lord Chief Justice
Montague and I agreed clearly that the moiety of Lettice” (who was
*165] the sister in question), ‘ as to the state of the land, was not *for-

feited nor settled in KElizabeth” (the other sister), ‘for the
statute is, that she shall take no benefit by descent, not that she should
not take by descent. And it then proceeds to show the meaning thereof,
that the said profits during her unconformity shall be received by the
next of kin, and they also shall be answerable unto her after ber con-
formity.”” And further on he says, ‘ Suppose that such an heir beyond
sea shall bargain and sell his land to a stranger, which he may do, since
his estate remains (as aforesaid), I hold that the bargain in such cases
shall prevent the next of kin, and also take the land out of his hand if
he entered, as in the common cases.”

Afterwards came the case (which has been so much discussed at the
bar) of Thornby v. Fleetwood, 1 Stra. 818, which raised the question
whether a tenant in tail who was within the terms of the 1 Jac. 1, c. 4,




COMMON BENCH REPORTS. (6 J. SCOTT. N.8.) 165

sould suffer a recovery, and so disentail the estate, and dispuse of it.
Upon looking carefully into the reports of that case, it scems to me that
there was at all events a decision of this court that the tenant in tail,
although within the terms of the 1 Jac. 1, c. 4, was not prevented from
suffering a recovery and aliening the estates. It is true, there was a
second point in the case in favour of the defendant, namely, that, as
there was a second tenant in tail in remainder living, although the latter
was equally within the statute, the lessor of the plaintiff in ejectment,
who claimed as right heir of the original settlor, on the failure of the
estate tail, could not recover while he lived: but the ground upon which
the decision of the Court of Common Pleas proceeded, so far as appeurs
from the language of the court, was, that the exception or reservation
in favour of heirs in the statute qualified and limited the incapacity to
take which otherwise would have been absolute, and that it was still
competent for the Catholic to take, though *not for the purpose [*166
of immediate enjoyment, yet for the purpose of conveying awa

the estate. I own if the matter were res integra, individually, I should
be very much disposed to think that the two judges of the Court of
Queen’s Bench, Lord Chief Justice Parker and Mr. Justice Fortescue,
who were for overruling the decision of the Court of Common Pleas,
were upon principle ang reason right, and that, where by the provisions
of an act of parliament a person is incapacitated from taking for the
purpose of present enjoyment, such incapacity must incidentally carry
with it an inability to alienate, as otherwise, by selling the property and
taking the proceeds for his own use and benefit, a man would have a
present benefit and enjoyment of a very substantial kind ; and that all,
therefore, that was meant by the reservation in favour of heirs in the
act of James and other similar acts, was, to enable the party to transmit
the estate to those whose rights were reserved, indepem{vently of the
technical requisite of the seisin of the estate in the person through whom
itis to puss. The matter is, however, I think, res judicata in this court,
not reversed by the decision of the House of Lords: for, although the
case was not decided in favour of the defendant upon the same ground
upon which it had been decided in this court, yet there was no reversal
of the decision of the Court of Common Pleas; and that decision has
since received the sanction of very high authorities. In the case of
Matlem v. Bingloe, 2 Comyns 570, where the question was, whether a
papist who was within the terms of the 11 & 12 W. 8, could devise property
which had come to him by descent, the court held that such a devise was
good ; and the Chief Justice Willes gave the reason for the judgment, in
these terms :—* Though George Bedell was under eighteen at the time
of the making of the statute of the 11th & 12th William 3, yet, after
*professing himself a papist, and not taking the oaths, he is dis- [*167
qualified as well as other papists; yet the disability incurred by

this statute is very near the words in the statute 1 Jac. (1, c. 4), which
do not prevent his having or being seised of the estate, and consequently
bhe may dispose of it; he may take any personal legacy or gift,—so can
not be resembled to a monk. He may bring waste,—nay, he may take
a real estate sub modo; he takes for the benefit of his Protestant heir
till he conforms, and for the benefit of himself when he conforms. The
inheritance must be in somebody: it cannot.be in the King, for it is
given to another; it cannot be to the next of kin, for he hath but the

VOL. VL., C. B. (N. 8.)—8
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rents and profits; it cannot be in his heir, for nemo est heeres viventis.
Thornby v. Fleetwood, under the statute of 1 James I., and the case in
Hobart upon the 8 James I., show that those who were papists were
seised, notwithstanding those statutes ; and the clauses which give papists
an action of debt and waste strengthen this construction. Besides, it
seems most agreeable to the intent of the legislators, which was to
encourage the brin%ing papists’ estates into the hands of Protestants,
which is best done if they may devise or convey to them.” So, again,
in the case of Jones v. Meredith, 2 Comyns 661, the question arose
whether a papist who had not at the age of eighteen, or within six
months of it, taken the necessary oaths, could mortgage. The main
question indeed was, whether such a2 mortgage might be redeemed by the
Protestant next of kin, so as to oust the mortgagee; as to which the
court held that the Protestant next of kin might do so; but the power
of the papist to mortgage came incidentally into question, and upon that
Chief Baron Comyus says—1It is true, the words of the statute being
that every person educated in the popish religion, or professing it, shall,
*168] in respect of himself only, *and not in respect of his heirs or
posterity, be disabled to take, the seisin of the estate has been
construed to remain still in him ; for, otherwise, it would be difficult to
say how his heir could have the estate consistently with the known rules
of law. So it was holden in Tredway’s Case upon the 1st James I,
which is penned in the same manner; and therefore a papist tenant in
tail may make a tenant to the preecipe, and suffer a common recovery,
as was resolved in Thornby v. Fleetwood, 12th Anne, and in Lord Der-
wentwater's Case, 6th George I. So, he may devise the estate to a
Protestant. Resolved in Common Bench, in Matlem and Bingloe, and
in the case of Maribod and Darrell, H. 8th George 2, in B. R.” And
in the case of O'Fallon v. Dillon, an Irish case before Lord Chancellor
Redesdale, 2 Sch. & Lef. 13, where a papist thus circumstanced had
confessed judgments to a trustee in trust for the use of a settlement
made on the marriage of his nephew, and afterwards suffered a recovery,
it was held that the judgments were not a fraud on the disabling statutes,
and that the recovery wus good. The Lord Chancellor says, ¢ The
objection that the recovery suffered by Bryan did not bar the entail,
seems to me ill founded. The statute of the 8th of Anne avoids
recoveries to bar a Protestant in remainder, or to defeat the gavelling
cluuse in the 2d of Anne, but cannot I think be construed to extend to
a recovery, which has no such operation. Otherwise, the entail of estates
vested in Roman Catholics must be perpetual, if the heirs of entail con-
tinued to profess that religion; and their estates would never be subject
to judgment debts. The policy of these acts, on the contrary, tended
to encourage alienation and to let in debts.” There is also Ratcliffe’s
Case, which is reported in 1 Strange 267, which arose upon the recovery
suffered by Lord Derwentwater, then tenant in tail of those estates; and
*169] *although in that case, as was pointed out by Sir Richard Bethell,
the estate tail had been created prior to the passing of the 11 &
12 W. 3, the case is still an authority for this, that, independently of
the impediments to taking and acquiring estates by Catholics, there was
nothing in that statute, or in any other, to prevent a Catholic from
aliening an estate, if he once got possession of it.
These being the statutes directly affecting the capacity of Roman
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Catholics as regards property, and these the authorities as to their con-
struction, Sir Richard Bethell, in his most able and luminous argument,
sought to find in certain other statutes indirect parliamentary authority,
by implication, for/the/proposition_that Catholics could not aliene their
estates ; and he first called our attention to two statutes of Elizabeth
relating to popish recusants. He said, that, inasmuch as by those
statutes it was provided that the estates of recusants should not be
alienated, this showed that it was the intention of the legislature that
Catholics in general should not alienate their estates. But, when these
statutes come to be looked at more carefully, it will be found that they
have not any application to this question. In both there is not an
prohibition against alienation, except upon conviction of recusancy ; and,
even then, there is no prohibition of alienation, if the recusant convict
pays the fine which the statutes imposed upon those who did not conform
to the Protestant worship. It was simply a measure to guard against
persons who had incurred such fines getting rid of their estates after
conviction, 8o a8 to prevent the Crown from realizing the penalties.
Therefore, the act says to a man thus circumstanced, * You shall not
aliene your estate unless you pay the fine; if you pay the fine, you may;
if you do not pay the fine, you shall not.” This does not show that
there *was any general disability to prevent Catholics alienating, [*17¢
but quite the contrary. It is true, these statutes were passed

before those upon which the questions have arisen which we are now
considering ; it is true that they cannot control the effect of the late:
statutes; but it is equally clear that they afford no aid to the argument
of the defendants. Then Sir Richard Bethell had recourse to the act
of the 8 G. 1, c. 18, which protects bond fide sales for valuable con-
sideration against the doubts which had arisen upon the operation of
the statutes of the 11 & 12 W. 8, and the 1 G. 1, c. 55. Now, it is plain
that the 8 G. 1, c. 18, was intended to apply especially to the statute
of the 1 G. 1, c. 55, though it had escaped Sir Richard Bethell's atten-
tion that it was so. When one turns to the statute of the 1 G. 1, ¢. 55,
one sees plainly how the statute of the 8 G. 1, c. 18, came to be passed.
This latter statute purports in its title to be a statute to explain the 1
G. 1, c. 55. What was the 1 G. 1, 6. 557 Nothing that imposed any
disability on a Catholic to aliene. It simply required that all Catholic
estates should be registered; and, in case of non-compliance with the
provisions of the act, 1t rendered such estates liable to be forfeited, upon
action brought by any Protestant plaintiff. The effect of a plaintiff
recovering in such an action, was, to give two-thirds of the estate to the
Crown and one-third to the person who brought the action. Now, as in
many instances it might happen, either that the estate was not registered
at all, or that the registration was not attended with the formalities pre-
scribed by the act, doubts would arise under such circumstances as to
whether, the estate having become liable to forfeiture, & good title could
be made against any person who might afterwards bring an action to
recover it for himself and for the Crown under the provisions of the
statute. 8o, again, with *regard to the 11 & 12 W. 8, to which [(*171
also the statute of the 8 G. 1, c. 18, has reference. By the last ’
clause of that statute, Roman Catholics were prohibited from acquirin
by purchase any estates whatsoever: yet no doubt it happened, an
frequently happened, that persons to whom estates tail in remainder had
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been settled, or who had acquired estates by other means, so as to be,in
the technical signification of the term, ¢ purchasers,’”’ came into posses-
sion, and were not interfered with or molested by any one, owing to the
generous spirit/of . forbearance which seems to have prevailed in those
times on the part of those who might have taken advantage of these dis-
abilities. Catholics thus in possession of estates might be desirous of
gelling them, perhaps proceeded to sell them; and then doubts arose as
to their being able to make a good title in consequence of the original
inherent defect of their own title, in consequence of the disability to
tuke as purchasers imposed by the statute. To provide against such
cases, the act was passed; and, although it does not cover all cases, but
simply extends the statutory protection to the cases of bond fide sales
for valuable consideration, it leaves the former law just where it found
it, entirely untouched : and we are thus brought back again to the ques-
tion, whether in the 11 & 12 W. 8 there is anything which prohibits
alienation when once the estate has got into a Catholic. It appears to
me plain and clear that there is nothing of the kind. Therefore, it
seems to me, that, if we look to the general law, it is impossible to say
that this restraint on alienation by Catholics, which was foreign to the
general law, can be considered as having been introduced into this
private act of special legislation as a leaf taken from the public statute
book. Bat, besides this, if we look at the true history of the passing
*172] of this private act, the whole of this very ingenious *edifice

crumbles to pieces and falls to the ground: and, although I quite
concur with Sir Richard Bethell that we ought to construe and must
construe this act with reference to its own contents, and its own contents
alone, yet, when we are asked to travel out of the act, and to apply to
it, with a view to its construction, the general existing law relating to
Catholics, on the ground that the clause in question was introduced as
a part of the general existing law, then, for the purpose of ascertaining
whether such a representation is correct, and for that purpose only, it
becomes essential to inquire what were the facts attending this piece of
private legislation, or, to speak more correctly, of legislation for private
purposes.

We have the history of the case before us. Evidence of the facts was
tendered by the defendants, and was admitted, all objection to its recep-
tion being waived, as I think most judiciously and politicly, by the
counsel for the plaintiff. Now, the history of the case 1s this:—On the
death of the Duke of Shrewsbury, in 1717, the settlement of 1700, which
he had effected, of course came into operation; but, unfortunately, as
regards their temporal interests,—in that sense of the word only do I
use the word unfortunately,—those who were entitled to take were
Roman Catholics, and affected by the Roman Catholic disability acts.
It appears that Lord Harcourt, who took an interest in the affairs of this
family, had an interview, shortly after the duke’s death, with a gentle-
man named Pigott, a conveyancer and eminent practitioner in his day,
who was a Roman Catholic, and no doubt was in the confidence of the
Roman Catholic families, and consulted by them on matters relating to
their estates. Lord Harcourt pointed out to Mr. Pigott the disability
under which those who were to take under the duke’s settlement laboured,
«178] observing that it was a great pity,—*I think that was the expres-

sion,—that the provisions of the settlement were such as they
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were, because those who were to take under it were Roman Catholics,
and therefore disabled. Upon this Mr. Pigott suggested that there
should be an estate bill, as there had been in the Arundel Case, for the
purpose of anmexing the estates to the title, and getting over the diffi-
culty of the incapacity of those who were to take the estates and enjoy
them. Lord Harcourt saw the Bishop of Salisbury upon it; the bishop
consulted his son, who was at that time, I think, attorney-general to the
Prince of Wales; and, after this consultation with his son, it appears a
conference took place between the bishop and Mr. Pigott. * The Bishop
of Salisbury had no objection to assist in securing those who were enti-
tled to the present estate against the possible contingency of the Pro-
testant next of kin seeking to invade their estates ; but he stipulated for
and insisted on a condition, that whereas, in the event of the issue of
George and John, who were next in succession to the earldom, failing,
the earldom would necessarily come to him, the estates of the late Duke
of Shrewsbury, and which were now to be enjoyed by these persons,
should be annexed to the earldom, so that they should come to him and
his heirs. And I think we may safely conclude that his purpose was
that they should be inseparably annexed to the earldom,—because it
must have been palpable to so sagacious a man as the bishop, that, in
the state of religious animosity which then prevailed between Catholics
and Protestants, a Catholic tenant in tail, upon the probability of a
failure of issue, would prefer to aliene the estates, rather than that they
should come to so remote a kinsman, and that kinsman a Protestant
ecclesiastic. One readily understands, therefore, why the bishop should
stipulate that the estates should be insepa.rublg annexed to *the [*174
earldom. The condition has been denounced as a hard one;
perbaps it was so; but with that we have nothing to do. Some repug-
nance seems to have been entertained to the proposal; and we find that
more than one conference took place between the bishop and Mr. Pigott,
and a Mr. Webber, who was employed as a go-between; but the bishop
stood to his condition, and said that he had seen the King, and would
not assent on any other terms; and the result was, that his terms were
agreed to. Thereupon, the indenture of 1718, which was partly a set-
tlement of the estates, and partly an agreement between the parties
concerned that the bishop should go to parliament to obtain a private
act to carry out the common purpose, was executed ; and accordingly a
bill was afterwards introduced, on the petition of Earl Gilbert and the
bishop, but in poin: of fact promoted and prosecuted on the part of the
bishop bimself.

While the matter was pending before the committee, & petition was
presented by Lord Fitzwilliam, the uncle of the infant heir of George,—
for, in the nterval between the indenture of 1718 and the bringing in
the bill before parliament, the marriage, upon the contemplation of
which the settlement of 1718 was executed, had taken place, and a child
bad been born of that marriage,—a boy, and consequently heir in tail
under the settlement of 1700, as well as under the settlement of 1718,
if the latter should receive the sanction of the legislature by the pro-
posed act of parliament. Lord Fitzwilliam presented a petition on
behalf of the infant heir, pointing out that his rights would be interfered
with, and therefore opposing the bill, which went to take away the power
of alienation. In the course of the argument before the committee, Mr.
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Peere Williams, who was counsel for the petitioners against the bill,
*175] urged the rights of the infant, and pressed upon the *commitce

that they should not, by taking away from him the power of
alienating the cstates, remove the strong inducement which there would
be to bring ‘up’the heir'to'these ‘great estates as a Protestant. And
then was introduced this proviso upon the enactment prohibiting aliena-
tion, viz., that the tenants in tail should have,—of course they did not
put it simply that this boy should have, but that any person in the same
position should have,—the power of aliening the estates, if they would
take the oaths which in those days were the test of adherence to the
Protestant faith. Now, all this clearly shows, to my mind at least, that
this was a matter not of general but of special legislation. I quite
agree with my learned Brother Shee and Sir Richard Bethell, that the
proviso was intended to apply to Catholics,—not, as it seems to me,
with reference to the general law of the land, because, as I bave already
pointed out, by the general law Catholics were under no incapaeity to
alienate except such as arose from the disability to take,—but, as matter
of special legislation, adapted to the particular case of the Catholic
tenants in tall of these estates, prompted, perhaps, by the desire not
altogether to supersede and set at nought the rights of this infant
tenant in tail, thus prominently brought under the attention and con-
sideration of the committee, yet at the same time to clog them with a
condition which should render the power of alienation practically im-
possible. The original intention of the bill, as we know, was, that the
restraint on alienation should be absolute. For, the bishop, who was
the promoter of this bill, apprehended, that, if the estate tail remained
in the hands of a Catholic without a restraint upon alienation, it would,
in all human probability, in the event of failure of issue, be alienated so
that it should never come to the Protestant line. But, when the rights
*176] of the infant *tenant in tail were strongly urged, and Mr. Peere

Williams suggested that the reservation of the right of alienation
might be made an inducement to bring up the heir as a Protestant, the
bishop was probably not unwilling to solve the difficulty, by getting a
condition annexed, which he knew would never be satisfied. All this,
it is true, is, more or less, matter of surmise and speculation; but it is
plain that it was with reference specially to this infant that this proviso
was introduced. I cannot, therefore, looking at the history of the case,
any more than I can, looking at what was then the state of the general
law, come to the conclusion that the restraint on alienation in this estate
act was introduced for the purpose of making the act, reference being
had to the prior enabling clause, conformable to the general law relating
to Catholics.

But there is a further corsideration which appears to me conclusive
on this point. Although I agree that the proviso was introduced to
meet the case of Catholics, because the party whose right of alienation
it was the object to take away bappened to be a Catholic, yet the pro-
vision as it stands is general, without any distinction of Catholic and
Protestant. Though framed on the model of the 4th section of the 11
& 12 W. 38, it contains no reference to education in or profession of the
gopish religion, such as occurs in the act of William. The section

egins with a general prohibition of alienation, but then goes on to pro-
vide that any parties who will take certain oaths and make a certain
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declaration shall be relieved from the disability. Suppose that any one
of these Catholic tenants had been converted to Protestantism, and had
brought up his son a Protestant, can it be denied, that, if such Pro-
testant, on attaining, the age of eighteen, had taken the oaths and made
the declaration, he would have been able to aliene? But, if the proviso
would have been available *to Protestant as well as to Catholie, *177
it cannot have been introduced as part of the general law directed L
solely against Catholics.

But, if the case does not come within the general law, the 10 G. 4, c.
T, can have no operation upon it. If either it formed no part of the
general law that Catholics should not alienate, or if it be clear, looking
at the history of this legislation, that this proviso was not introduced as
part of the general law, but was a condition imposed by way of special
legislation in this particular case, then it seems to me plain that the 10
G. 4, c. T, cannot affect the question: for, I take it to be quite clear
that all that the 10 G. 4 was intended to effect, when it repealed the acts
which required certain oaths and declarations as the condition of the
exercise of civil rights, and provided that no oaths should be required
of Catholics to enable them to hold property, other than were required
from the rest of the King’s subjects, was, to remove disabilities imposed
by the general law. It never was intended to have, and cannot be held
to have, the effect of getting rid of that which was a special provision
in a settlement. There can be no difference in this respect between a
settlement by a private act and an ordinary settlement by deed. Now,
suppose & man bad settled or devised his estates upon certain limitations,
but had made it a condition precedent to the taking of the estates,. that
any person who was to take should profess the %‘rotestant faith, and
evidence that faith by certain specified acts and observances; I appre-
hend it to be perfectly clear that a general enactment removing disa-
bilities created by the general law of the land never could be taken to
apply to a disability thus specially created by will or settlement. A
condition annexed to the enjoyment of an estate cannot be affected
by an act of the legislature, unless the legislation is directed to the
*condition thus specially created, and not merely to disabilities [*178
created by the general law. A man has a right to annex, by
what I may call his private enactment, the terms and conditions upon
which that which it is of his own free will to grant or withhold shall be
taken: and you cannot get rid of such conditions, unless by legislative
enactment specially directed to the particular case, or some particular
class of cases to which it belongs. Considering, therefore, the 8th sec-
tion of this private estate act as a matter of special, and not of public
legislation, I am clearly of opinion that its effect cannot be got rid of
by that which was applicable only to the disability imposed on Catholice
by the general law.

It is urged, however, as an argument in favour of the defendants,
that, by the effect of the 10 G. 4, c. T, the performance of the condition
has become impossible. Assuming this for a moment, it seems to me to
follow, as a necessary consequence in point of law, that alienation has
become impossible. There is here a condition precedent upon alienation,
and it is elementary knowledge that a condition precedent is a thing
which cannot be got over. The law is stated by Blackstone in his usual
lucid manner. He says, * Express conditions, if they be impossible at
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the time of their creation, or afterwards become impossiblc by the act
of God or by the act of the grantor himself, or if they be contrary to
law, or repugnant to the nature of the estate, are void. In any of
whieh cases, if they be conditions subsequent, that is, to be performed
after the estate/is'vested, the'estate'shall become absolute in the tenant.
As, if a grant be made to a man in fee-simple, on condition, that, unless
he goes to Rome in twenty-four hours, or unless he marries with Jane S,
by such a day (within which time the woman dies, or the grantor marries
*179] her himself); or unless he kills *another; or in case he aliens in

fee; that then and in any of such cases the estate shall be
vacated and determined: here, the condition is void, and the estate
made absolute in the feoffee. For, he has by the grant the estate vested
in him, which shall not be defeated afterwards by a condition either
impossible, illegal, or repugnant. Bat, if the condition be precedent,
or to be performed before the estate vests; as, a grant to a man, if he
kills another, or goes to Rome in a day, he shall have an estate in fee;
here, the void condition being precedent, the estate which depends
thereon is also void, and the grantee shall take nothing by the grant;
for, he has no estate until the condition be performed.”” In the recent
case of Egerton v. The Earl of Brownlow, 4 House of Lords Cases 1,
120, Mr. Baron Parke fully confirms this doctrine. Speaking of a
condition, he says,  Supposing it to be illegal, if it be a contingency
or condition precedent, and the event does not happen, or if it be
impossible, and therefore cannot happen, the party never obtains the
estate: if it be a condition subsequent, he never loses what he has got.”
This I take to be the true rule of law upon this subject.

Now, here we have an estate tail from which the incident of aliena-
bility is taken away by positive enactment, but to which alienability
may be restored upoun the performance of a condition precedent. If
the performance of the condition precedent is prevented, no matter how,
and the condition does not take effect, that which was conditioned upon
it cannot possibly take effect either. It canmot, therefore, avail the
defendants to say that the condition has become impossible. But I-
think it would be going a great way to say that it hag become impossi-
ble. Though by the general law it had been rendered wholly unneces-
*180] sary that any oath should be taken or any declaration be *made

by Catholics as a condition either of taking estates or of aliening
them, all that was done was to dispense with oaths and declarations;
there was nothing to make them illegal. If taking the estate was con-
ditioned upon taking these oaths, and making this declaration, I do not
see anything to prohibit a party from taking the oaths and making the
declaration in order to entitle himself to alienate by the performance
of the condition. But, however this may be, if impossibility of per
formance of the condition has supervened, it seems to me that in point
ot law the power to alienate is gone.

It was, however, perhaps unnecessary to advert to this head of argu-
ment; for, if the case does not fall under the general law, and the 8th
seetion of the 6 G. 1 is not affected by the 10 G. 4, c. 7, the case of the
defendants falls entirely to tne ground. For, subsequently to the passing
of the 10 G. 4, c. 7, a private estate act of the 6 & T Vict. c. 28, was
obtained by John the sixteenth Earl, the then tenant in tail in possession
of the estates, whereby the proviso of the 8th section of the 6 G. 1, c.
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29, which qualifies what would otherwise be an absolute restraint on
alienation, was in terms repealed. I quite go along with the argument
of the learned counsel for the defendants, that, if the eflect of the 10
G. 4, c. 7, had been to\get rid-altogether of the restraint on alienation
imposed by section 8 of the 6 G. 1, c. 29, the mere enactment of a pri-
vate estate act professing to repeal a portion of that clause, upon a
mistaken assumption that the whole continued to be the law, would not
have the effect of restoring so much of the clause as it professed to leave
untouched. I quite concur in the argument that a mistake as to the
state of the law on the part of the legislature in a private act of parlia-
ment,—nay, I may say, upon the authority of the case to which Mr.
*Grant, as Amicus Curiz, was good enough to direct our attention [*181
yesterday,(a) even in a public act,—and legislation founded on

such mistake, would not have the effect of making that the law which
the legislature had erroneously assumed to be so. If, therefore, the 8th
section and the restraint imposed by it had been removed by the general
legislation of the 10 G. 4, I agree that the clause of the private act of
the 6 & 7 Vict. would not have the effect of renewing the disability.
But, if I am right in the conclusion at which I have arrived on the
grounds I have explained, and the 8th section of the 6 G. 1 was not
affected hy the 10 G. 4, then, the private estute act of the 6 & 7 Vict.
having repealed the qualifying part of the clause, and having left the
positive enactment against alienation unqualified and without any modi-
fication, the power to alienate upon the performance of the specified
condition is at an end, and the possibility of alienation under any
circomstances whatever is for ever done away with.

It seems to e, therefore, upon these grounds, that we must decide
in favour of the plaintiff, and discharge this rule: and I have the less
reluctance in doing so, because I feel satisfied that this decision is in -
conformity with the justice and equity of the case. I will not say that
there was a family compact, if that expression is objected to: but I
think it clear, upon all the facts, that there was a parliamentary com-
pact in this case. The Catholic tenants, whether for life or in tail,
under the settlement of 1700, found themselves in a position in which
the enjoyment of their estates might at any moment be invaded and
interfered with by the Protestant next of kin. They desired to enjoy
immunity from this unhappy state of things. At that time of day, when
men had not learned the great and salutary lesson that they may wor-
ship the same God side by side according to their respective faiths
*and forms of worship, in amity and peace, people did not fore- [*182
see that a time would come when these penal laws,—which the
animosity of religious warfare, and the struggle, as it were, of life and
death, for the existence of the one religion or the other, if they did not
render necessary, at all events excused,—would in process of time
become vanecessary, and would be repealed. At that time, when every
one looked forward to the continaance of those luws, it was a matter of
the greatest possible moment and importance to these Roman Catholic
proprietors to receive protection and immunity against the operation of
the then existing law, which disabled them from enjoying their estates.
They obtained that protection through the intervention and influence
f one who was interested in a particular settlement of these estates:

(a) Ex parte Lloyd, 1 8im. N. R. 248.
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- they obtained it through the special legislation of parliament at his in-
stance and procurement. They obtained it, however, us I read the act
of parliament, on the condition that the estates should be inalienable,
except on a contingency at-that time most improbable, viz., the conver-
sion at an early age of the successors of those to whom the estates
stood limited from the Catholic to the Protestant faith. Under this
private and special legislation, the Roman. Catholic proprietors enjoyed
these estates during a long series of years, when, but for it, their enjoy-
ment and possession might at any moment have interfered with it in a
manner most prejudicial and disastrous to themselves.

I cannot regret, then, that the conclusion which I arrive at, and which
I trust I have arrived at independently of any other considerations than
those which, sitting here to interpret the law, are the only ones which
should influence my mind, should carry with it the consequence that
*183] those who have had the *benefit shall pay the price, that

those who have had the uninterrupted enjoyment of these estates
shall abide by the condition on which that enjoyment was secured to
them.

WiLLIAMS, J.—I am also of opinion that this rule ought to be dis-
charged.

I entirely agree with my Lord, that, notwithstanding the great im-
portance of this cause to the parties concerned, notwithstanding the
extraordinary extent of time and the extraordinary amount of ability
and industry which have been bestowed upon the argument, yet as in
the result we feel no doubt whatever in our minds, we ought to take the
usual course of forthwith pronouncing our judgment upon the questions
submitted to us.

Now, the first objection that has been raised in this case to the title
of the plaintiff, is, that Earl Bertram was not within the 8th section of
the 6 G. 1, c¢. 29, because he was tenant in tail under the settlement of
1700, or under that settlement and will of the Duke, and not under the
statute or the settlement of 1718. I am of opinion that he was tenant
in tail under the statute. It appears to me quite plain that the legis-
lature meant to deal with the whole estate, and to enact, that, for the
future, it should for ever be enjoyed according to and under the limita-
tions defined, and subject to the restrictions and qualifications prescribed,
by the act in conformity with the settlement of 1718, The legislature
had surely the power to enact this by a private act just as much as by
a public act, if they really intended so to do: and, that they did so in-
tend, is to my mind quite manifest, both from the language of the
statute and from the nature of the enactments. The first section not
only enables the persons to whom the estates were limited by the settle-
#184] ment of 1718, to *take, hold, and enjoy them accordingly, any

law or statute to the contrary notwithstanding; but it pro-
ceeds to enact that they shal. and may have and hold the said manors,
lands, &c.; and then the 12th section declares and enacts that the
estates comprised in the settlement of 1700 and in the Duke’s will, and
no other, are intended to be ‘ entailed and settled by virtue of the present
act.”” And, as it is assumed by the counsel on both sides, that one of
the main purposes of the act was to protect the estates from the penal
consequences of the statutes against papists, I cannot see how that object
couid be carried into effect by its enactments, unless the papist takers
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under the successive limitations were to be regarded as holding under
the act, and not under the settlement. The 11th section, respecting
Broadstone Farm, is certainly a strong illustration of the intention;
for, a8 to that portion of  the estates to be dealt with, it is conceded by
the counsel for the defendants that the ‘course of limitations is at vari-
ance with that which the settlement would create.

I will next deal with the point raised by the defendants, that Earl
Gilbert had been a member of a Jesuit College, and subject on that
account to certain statutory disabilities, including an incapacity to take
or to transmit the reversion, or to make a valig conveyance or settle-
ment of it,—the reversion expectant, I mean, on the failure of the limi-
tations under which an estate tail became vested in Ear] Bertram. It
was, therefore, argued that the estates subsequently acquired, limited by
;he statute, were not effectually limited, and thus the plaintiff’s title
ailed.

Now, as to this, I take the law to be clear, that the legislature have
the power to bind by a private act just as completely and stringently as
by a public act, all those estates and persons whom 1t plainly intends to
*bind. And, looking to the various provisions of the act, I think *185
it clear that it did intend to bind all persons mentioned in the [
recital, and all estates which were or could be vested in them, or which
had arisen or could arise by reason of the recited limitations, including,
therefore, the Earl Gilbert, and all the estates vested or derived or
derivable through all the recited limitations to him, and subject to all .
those interests in the successive limitations created by the act. It was
assumed by some of the learned counsel that the act would fail to effect
this, if, by reason of Earl Gilbert’s disability, there was some one entitled
to the estate who was not before the legislature when the act was in
progress through parliament. But there is no foundation whatever for
this assumption; and Lord Campbell has with great accuracy laid down
the law in the passage in The Edinburgh Railway Company v. Wau-
chope, 8 Clarke & F. 723, which has been cited by my Lord Chief Jus-
tice ; and it will be found that Lord Cottenham and Lord Brougham in
that case expressed their views in substance to the same effect.

Now, it becomes unnecessary, in this view of the case, to consider
whether there is any legal evidence of Earl Gilbert’s incapacity, or to
enter into a discussion as to the consequences of that incapacity, sup-
posing it to have existed.

There remains, then, to consider whether the 8th section of this sta-
tate of the 6 G. 1 has been repealed by the acts passed for the relief
of Roman Catholics. In support of this proposition, the great conten-
tion has been, that the restraint against alienation which was imposed
by the 8th section of the act, applies only to persons who should happen
to be Roman Catholics. But I am of opinion there is no foundation
for this argument. The section is general in its terms of prohibition,
and, if read in its ordinary and natural sense, *it applies to *186
Protestants as well as to papists; and it appears to me that the (
general design and intent of the act requires that it should so apply.

The act is intituled * An act for annexing the late Duke of Shrews-
bury’s estates to the earldom of Shrewsbury, and confirming Earl
Gilbert's settlement in order thereto, and for other purposes therein
mentioned.” Now, without going into the question how far it is right
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to refer to the title of an act in aid of its construction, I would only
say that in this instance the title appears to me to be an exact descrip-
tion of the intentions of the statute, apparent on the face of its enact-
ments themselyes, |Without at all referring to the minutes of the
proceedings before the committee of the House of Lords, it does seem
to me quite impossible to read the recitals of the act, the recital of the
Duke’s settlement, the recital of the marriage-settlement of George
Talbot, and the agreement contained therein, and the recital of the
wish of Earl Gilbert that the estate should be annexed and go along
with the earldom, for the better and more honourable support of the
dignity,—with the acknowledged fact that those who were entitled
under the limitations of the two settlements were papists, and on that
account disabled from enjoying the estates,—without coming to the con-
clusion that two great objects were intended to be attained by the act,—
the one, that persons to whom the estates were successively limited
under Earl Gilbert's settlement should, though they were papists, enjoy
the same, any statute to the contrary notwithstanding,—and the other,
that the estates should be annexed to the earldom.

The annexation could only be effected by limiting the estates to the
same persons to whom the earldom was limited, viz., the issue male of
the body of the first earl. It is true that the act in one respect aban-
*187] dons *this principle; for, until the death and failure of the issue

of Earl Gilbert, the estate certainly would not go with the earl-
dom. But this was necessary, in order to fulfil the other object of the
act,—I mean the confirmation of Earl Gilbert’s settlement, which he had
entered into with an express desire to pay due observance to the inten-
tions expressed in the settlement and will of the duke, by which he,
Earl Gilbert, had been passed over. And it is obvious that the prin-
ciple of the act was in effect very slightly departed from; because, if he
were a8 Romish priest, his having been thus passed over by the duke,
and his own declaration of his resolution not to marry (announced in
the settlement which he made on the occasion of the marriage of his
brother, induced by his own persuasion), is fully explained, and the
formal limitation of the estate, which it was thought right to introduce,—
to him and his first and other sons in tail,—after limitations to those
persons whom the duke had preferred to Earl Gilbert, was in fact no-
thing more than a limitation to him for his life.

But another thing was requisite in order to make the annexation to
the earldom effectual, viz., that the successive tenants in tail should not
have the power to alien.

It would be idle and illusgry to call it an annexation to the earldom
if it were in the power of any one of those tenants in tail to defeat the
annexation at his pleasure; and i* was requisite that such a restraint
should be imposed on the tenant in tail in possession, whether he were
Roman Catholic or whether he were Protestant. It seems to me plain,
that, if, by the early death of George and John Talbot and of Earl Gil-
bert without issue, the bishop, under the limitations of the statute, had
come into possession of these estates, the statute clearly meant that he
should not have the power of alienating.

*148] *Therefore, the argument which has been so much pressed on
us, that the disability could only have been intended to apply to
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those upon whom the capacity to enjoy had been conferred by the early
part of the act, seems to me to fail altogether.

But then it was argued that there prevailed, at the time the act
passed, the doctring)that /& papist;could not alien, and that this 8th
clause was merely a re-enactment of that restraint upon papists.

No doubt, the enactment with regard to a papist purchasing was of
necessity an enactment of incapacity to alien the estate which he could
not take, because what was never vested in him could not pass out of
him. But, beyond this, I think there is no authority whatever to show
that there was any restraint upon papists to alien those lands which had
vested in them, by reason of their having been purchased before the
statute of William 8, or by reason of their having devolved on them by
any means after that statute had come into operation.

Then, it was further argued that the proviso in the 8th section shows
that the whole of the enactment was directed against papists only,
because it was said that the proviso corresponds exactly with the enact-
ment as to conformity in the statute of William 3. It was argued that
the object of the statute of George was, as to these estates, to put
papists, as far as respected their power of aliening, on the same footing
on which they were put as to the enjoyment of lands generally by the
statute of William 3. .

Bat, in the first place, it must be observed that the 8th section wholly
omits that mention of the popish religion which is to be found in the
statute of William 3. It may be further observed, that the enabling
clause does not correspond. By the earlier statute, an infant may
retrieve his capacity by conforming at any *period during his *189
life; whereas, in the statute of George, if he does not take the (
steps prescribed before he is eighteen and a half, he has lost the power
of aliening irretrievably. But then, it was asked, Why was the proviso
introduced at all, unless the clause itself was applicable to papists? Why
should the taking of steps which amount to conformity in a papist, give
them a right to alien, unless the restraint on alienation was meant to be
applied to non-conforming papists, and non-conforming papists only ? I
think it is not at all difficult to imagine that the legislature were aware,
that, probably for some generations, the heads of the Talbot Family
would be papists, and might think it right, in order to induce their
conversion from popery to Protestantism, to confer a relief from the
restraint of alienation on any one entitled to the earldom, who should,
before he attained eighteen years anl six months, and before, as Lord
King expressed it in Hill v. Filkin, 10 Mod. 530, *he bad fixed and
riveted in his mind his religious principles,’”’ abjure what the legislature
then regarded as errors most pernicious to the state and to the nation.
This could only be done with propriety by giving 4 general relief from
restraint to all tenants in tail who, within the age specified, should con-
form to the prescribed course. The legislature might well resolve to
sacrifice so far the intent of the annexation of the estates to the dignity,
for the sake of holding out an inducement which might produce so
important a result as reclaiming this great house from popery. On this
point, I will only add, that there appears no little difficulty in suggest-
ing the terms which, as it was contended, ought to be considered by
moplication a8 inserted at the commencement of the 8th section of the
statute of Gieorge, 80 as to make it conform to the statute of Willinm.




189 EARL OF SHREWSBURY ». SCOTT. E.T. 1859.

*190] According to the main argument, the 8th section *ought tobe
read as if it were thereby enacted that neither the first nor any
other son of the body, &c., nor any person to whom any estate of
inheritance\shall/come, sh&lDalien, if ke be a papist or a person profas
tng the popish religion ; but, in the 4th section of the statute of William,
the enactment is extended to any person educated tn the Roman Catholic
religion, or professing the same.

As to the argument brought before us, that the saving clause of the
6 G. 1 does not except the Bishop of Salisbury or his family, but only
those who were known to be papists, and that, therefore, it ought to be
inferred that the 8th section was not meant to bind Protestants, and
only intended to bind papists; I will observe that it would have been
idle to except the bisgop and those claiming through him from the
saving clause, because they plainly took nothing in the estate but what
was given them by the act itself.

For these reasons, I am of opinion that the restraint of alienation
contained in the 8th section is a restraint binding upon all the successive
owners of estates of inheritance, and not peculiarly those tenants in
tail of the estate who should happen to be Roman Catholics; and that,
consequently, the restraint was in no way affected by the acts which
were passed for their relief. : :

It 18 unnecessary, therefore, to consider what would have been the
state of the case, if, according to the true construction of the act, the
alienation had become restricted to the case of papists only.

But I think, that, even if that were so, the defendants would find
great difficulty in answering the argument that the relief acts were only
intended to remove the restraints to which Roman Catholics generally
were subjected by the existing law, and not the restraints imposed on
individual holders of estates, under special and peculiar statutes, as the
conditions upon which the estates are to be holden.

*191] *For these reasons, I am of opinion that the rule ought to be

v*J discharged.

I think it is a very clesr case. If I am wrong, at all events I have
the consolation of knowing that I take the same view as was most
deliberately taken by Earl §ohn and his legal advisers, and all who had
to consider and approve and sanction the statute of the 6 & 7 Viet. c.
28.

WiiLes, J.—I am of the same opinion, on both points. The first
question is, whether the estate limited to those persons being heirs male
of the first earl upon whom the title might devolve, was a-valid estate
when created. It is admitted, for the purpose of this case, that the
present Earl of Shrewsbury answers that description; and the only
question, therefore, is, whether the 6 G. 1, c. 29, the private act so
often referred to, did effectually create that estate. No doubt, for the
purpose of an ordinary conveyance containing a similar limitation, in
order to make it valid, it would have been necessary that Earl Gilbert,
in whom, unless he was disabled by the effect of the 1 Jac. 1, c. 4, and
the 11 & 12 W. 8, the reversion in fee was vested at the time, should
join in such conveyance, and that the remainder so limited should be
carved out of the reversion in fee then existing in him; and, accord-
ingly, the objection taken to the operation and effect of the private act,
is, that, by reason of the position of Earl Gilbert, he being a Jesuit,




COMMON BENCH REPORTS. (6 J. SCOTT. N. 8. 191

educated abroad, and witbin the operation of the 1 Jac. 1, c. 4, or by
the operation of the 11 & 12 W, 8, he being a Roman Catholic,—or by
the operation of certain other statutes which have been referred to, not
affecting merely pérdons soleducated. abroad or professing the Roman
Catholic religion or educated therein, or being Roman Catholics, although
not professing it, if any such persons there *were, but directed [*192
against persons so situated who brought themselves into a state “
of recusancy by virtue of the provisions in those other statutes,—(it was
argued that by the effect of some one or more of those statutes), the
estate which otherwise would have been vested in Earl Gilbert was
forfeited, or was, for the purpose of conveyance by him, a nullity. That
was the objection taken to the sufficiency of the limitation under which
the plaintiff claims. It appears to me that the objection fails; and I
shall first of all exclude from consideration, by one observation, all those
statutes under which it may be supposed that a case of forfeiture to the
Crown accrued. That observation is this :—We are dealing with a case
in which no proceedings were taken by the Crown to take advantage of
any forfeiture,—a case in which neither the Crown nor any other person
has set up these statutes adversely, but in which they are set up for the
purpoee of showing simply that the estate was not in Earl Gilbert at the
time. That excludes altogether all cases of forfeiture. It is familiar
knowledge that a title cannot vest in the Crown except of record ; and,
for the purpose of divesting any estate which may have been forfeited
by Earl Gilbert under a statute other than the 1 Jac. 1, and the 11 &
12 W. 8, it would have been necessaty that there should have been an
office found : and there was no office found. The authorities on that
subject are referred to in Doe v. Pritchard, 56 B. & Ad. 765 (E. C. L.
R. vol. 31), in which the effect of a conveyance by an attainted felon
was considered, and in which it was held that there might be a recovery
in ejectment on the demise of a person in that position, there having
been no office found: and an expression in Coke upon Littleton, which
had been misapprehended, and explained. For that reason, I confine
my observations to the effect of the 1 Juc. 1, and the 11 & 12 W. 3.

*In dealing with these statutes, I must first observe that they [*198
are repealed, in common with all the penal acts to which reference
has been made in the course of the argument, and many others, by the
statute 9 & 10 Vict. c. 56; and it is a question in my mind, whether,
since the repeal of those acts, the present question is capable of argu-
ment. I say it is a question in my mind, but I give no opinion upon it,
because no doubt the learned couinsel who have so ably argued this case
on the part of the plaintiff, if there were anything in it which they
could have taken advantage of, would haye urged it upon us. I do not
wish to pass by the point, because my mind is not quite clear upon it.
I rather doubt whether this question can properly be raised since that
repealing act. It is an act which saves certain cases within which the
present does not fall. However, I give no opinion upon it, because the
matter hus not been argued, and I assume therefore, for this purpose,
that the 1 Jac. 1, c. 4, and the 11 & 12 W. 8, are to have their full
operation.

Now, I am satisfied, with reference to the construction of those
statutes, to rest upon the series of authorities to which the Lord Chief
Justice has already sufficiently directed attention, beginning with Tred-
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way’s Case, Hobart 73, upon the 8 Jac. 1, a case upon which it may be
observed that the language of the statute was not the same as that of
the 1 Jac. 1 and the 11 & 12 W. 8, because, whilst the 1 Jac. 1 says
that a person in the position-of Earl Gilbert shall not, so far as regards
himself, &c., inherit, the 3 Jac. 1 says that a person within its provi
sions shall not take the benefit of any descent. It may be a verba.
difference; but I am not at all sure that at the time some importance
was not imputed to it. The 8 Jac. 1 seems to have been a statute
under which the next of kin might have come in; under the 1 Jac. 1a
*194] doubt might arise, possession *being vacant,—there being no
person to enjoy the profits of the land,—whether it was not the
Crown that was intended to come in. If it was, the remark that I have
made, that there was no office found, would here apply, and would
exclude the operation of the 1 Jac. 1. But I am rather disposed, look-
ing at the concurrence of authorities upon the construction of the 1 Jac.
1 and 11 & 12 W. 3, to think, that, at a later period, it was supposed
that the 3 Jac. 1 only expressed that which was intended by the
different words of the 1 Jac. 1, and that, when the 1 Jac. 1 says that a
person, as to himself only, and not so far as regards his heirs and pos-
terity, shall not inherit, &ec., that that means that he shall not take any
benefit of the inheritance,—that that means, to use the expression of
Chief Baron Comyns in the case of Jones v. Meredith, 2 Com. R. 661,
to deal with the pernancy of profits, and not with the seisin in the land;
and, founding my opinion upon Tredway’s Case, and Thornby v. Fleet-
wood, upon Ratcliffe’s Case, 1 .Stra. 267, and Matlem ». Bingloe,
reported in Comyns 370, and more at large in Willes 575, and Jones
v. Meredith, and Lord Redesdale’s opinion in the case referred to from
the 2d Schoales & Lefroy. 13, and upon the strong expression of opinion
thrown out by Lord St. Leonards in the discussion of this case in the
House of Lords, evidently upon a full consideration of the statutes in
question, I can entertain no doubt that that is the true construction,
that the pernancy of the profits only was affected, and that the seisin in
law, as distinguished from seisin in fact,—a distinction formerly fami-
liar,—did descend, notwithstanding either the statute of 1 Jac. 1, or the
statute of the 11 & 12 W. 3. I would here observe, that I think the
effect of the act of Jac. 1, and that of the act of W. 3, was precisely
similar, because, although the act of W. 3, as has been sufficiently
*195] pointed out in the argument, *does, in giving the enjoyment of
the profits to the Protestant next of kin, and giving the power
of bringing an action of waste, differ from the provisions in the 1st of
Jac. 1, there is a proviso in the Tth section of the former statute which
appears to me to sustain the argument upon which it was held that the
11 & 12 W. 3 was intended ‘to interfere with the pernancy of profits
only, and not with seisin. That is a proviso, that, if a person falling
within the description of the 6th section,—because the proviso does not
simply refer to persons to whose case the Tth section is more immediately
directed, it applies to all classes of persons dealt with by section 6 and
section 7,—shall ‘“ after become conformable and obedient unto the laws
and ordinances of the Church of England, and shall repair to the
church, and there remain and be as is aforesaid, and continue in such
conformity according to the true intent and meaning of the said statutes
and ordinances, that in every such case every such person and child,
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for and during such time as he or she shall so continue in such con-
formity and obedience, shall be freed and discharged of all and every such
disability and incapacity as is before mentioned.”” Therefore, it is easier
to reconcile the position/of | the person’ who, in respect of himself only,
and not in respect of his heirs and posterity, is disabled from taking,
but who may at any moment by conformity entitle himself to take with
the established notions of law, by saying that he was deprived of per-
nancy of profits until he conformed, than by saying that the inheritance
was, a8 it was contended by the defendants’ counsel, in nubibus, or in
gremio legis, during the period in which he was not to el:f'oy the profits
of the land; in other words, the seisin in law descended upon him.
Then, such a person, I apprehend, was capable of aliening; and for this
I refer to the authorities which have been mentioned. Specially, [*196
*however, it was said that he was incapable of suffering a recovery.
Of course, it was said, and truly, that, in order to suffer a valid recovery,
the person who does so must have the immediate freehold, or must have
the power of giving it to some other person; and it was said that the
intervention of the right either of the Crown or of the Protestant next
of kin, whichever it might be, to enjoy the profits until conformity of
the person in whom the tenancy in tail was vested, prevented him from
having such a freehold as that a recovery could be suffered. That
depends, obviously, upon the question whether the estate which has been
given away, and given to some other person,—I will take it, for the
sake of the argument, given to the Protestant next of kin,—was an
estate of freehold; but it is quite obvious, from the reasoning of the
Chief Baron Comyns, in the case of Jones v. Meredith, 2 Com. R. 661,
that it is not a freehold. It is at the utmost a chattel; and it is a
chattel which is not vested in the person who has the right, until he
takes the meaus of recovering it. I apprehend, that, before the entry
of the Protestant next of kin, there was no interest out of the Roman
Catholic at all; it was a right given to them, which they might exer-
cise; and, if they did exercise it, they might exclude the Roman Catholic
until conformity, but no longer. It was a chattel interest, which could
to their executors; and I apprehend that the reasoning of Chief
aron Comyns is much sustained by the terms in which an action of
waste is given in the 4th section of the 11 & 12 W. 8, namely, against
the Protestant next of kin and his personal representative. Now, there-
for(el, you have the case of a man who has a seisin in law, but not a seisin
in deed.

The question, therefore, is, whether the person who had the seisin in
law without the seisin in deed could make a good tenant to the praecipe,—
*whether a vecovery, either real or common, might take place *197
against such a person? That I find concluded by authorities, L
namely, the sections of Littleton, 680 and 681, in which, giving an
instance, he takes occasion to lay down,—and that is confirmed in the
Commentaries of Lord Coke, and I find the position is adopted in text-
books upon the subject of real actions (see Roscoe on Real Actions 8),—
that a freehold in law is sufficient, without a freehold in deed, to make
2 good tenant to the preecipe. Consider the 8ubject with reference to
persons who might have occasion to bring real actions. They could not
bave been intended to be disabled from proceeding, by reason of a disa-

VOL. VI., C. B. (N. 8.)—9
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bility of this kind; but, although the pernancy of profits was taken
away, a sufficient freehold interest remained to make the individuala
good tenant to the preecipe. As I am upon this subject, I intend to
conclude what\I.hiveto say upon it, because, althoagh it would suffice
for the purpose of the present question to show that Earl Gilbert had a
sufficient estate in fee in him which he might alien without regard to
that which is the peculiar conveyance applicable to the case of a tenant
in tail, it may be convenient that [ should here conclude what I have to
say upon the subject of Roman Catholic disabilities existing at that
time. Therefore I will go on to refer to certain arguments which harve
been advanced on the part of the defendants for the purpose of showing
that it was impossible that there could be a right to alien. Unques-
tionably, those persons who come within the latter branch of the 4th
section of the 11 & 12 W. 3, could not alien. That is unquestionable;
but it flowed not from any enactment, either general or special, that
Roman Catholics shauld not be at liberty to alien land which was vested
in them, but simply from the maxim, if it can be so called, nemo dat
’ *198] a‘uod non habet. That class of cases is altogether *excluded.
he question is, whether they could convey that which did vest

in them either absolutely or sub mod{) with respect to the provisions of
these acts of parliament. We really are called upon here to review a
series of decisions to which I have already referred. But, putting them
aside for the moment, let us consider the arguments which have been
advanced as if those decisions had never taken place. It is said that
the act of the 8 G. 1, c. 18, enabling Roman Catholics in certain cases
and upon certain conditions to alien, or, rather, rendering valid and
taking away all doubt as to the validity of their alienations in those
cases, shows, that, in other cases, they could not alien. Now, my Lord
Chief Justice has exhausted the argument upon that point, with the
exception of a reference to one point which? believe he intended to
state; and I will supply his argument by mentioning that point. It
was said that the statute of the 8 G. 1 applied to cases falling within
the 1 Jac. 1 and the act of W. 8, in which persons were disabled from
taking, not absolutely, but disabled from taking as far as they themselves
were concerned. That was the argument that was advanced. The
Lord Chief Justice has pointed to the 1 G. 1, c. 55, to which I will not
refer further. I do not agree that the 8 G. 1 meant to deal only with
the persons who were affected by the first clause of the 4th section of
the 11 & 12 W. 3, and with conveyances made by them. I rather think
that the observation which was thrown out by my Brother Williams in
the course of the argument, namely, that it might apply even to persons
falling within the latter clause of the 4th section, who had been allowed
to enter upon and enjoy the lands which they had purchased, notwith-
standing they were Roman Catholics, is a well-founded observation; and
I find that, at a time very much nearer to the period when the 11 & 12
*199] W. 8 was passed, *at a time before the 18 G. 3, the first act for
removing these disabilities, had passed, and when the matter was

more considered and probably better understood than it is at present, that
view was taken of the effect of the 8 G. 1. I refer to the case of
Macarthy v. Hanley, in the Irish Queen’s Bench, in Hilary term, 1771,
in which a question arose upon the construction of the Irish act of
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parliament. Now, no doubt the code existing there was a different code
from that adopted in England ; in some respects much more stringent ;
but the enactments were introduced for the same purpose; the general
scope was the same, and’ the object to be attained was the same; and
the provisions of these enactments were very much more frequently put
in force and considered in courts of law there than they have been here.
I refer to a passage in the judgment of Lord Annaly in page 202 of
Howard’s Popery Cases, where he says, speaking of the 3 G. 1, and of
the case of Pelham v. Fletcher (stated 6 Bacon’s Abridgment 130, Tth
edition), to which reference has been made on the part of the defend-
ants, a8 showing that the 3 G. 1 did not apply to the case of persons
falling within the latter clause of the 4th section: ‘ A mortgage was
made to a papist, who assigned to a Protestant for full consideration.
A subsequent mortgagee brought an ejectment against the Protestant
assignee, and he recovered by reason of the disability of the first mort-
gagee, as the assignment of the mortgage and the trial was before the 3d
George 1. English, which was enacted to make such assignments to Pro-
testants good.” Therefore, whether that be or be not a correct view of
the operation of the statute, at least in the minds of the lawyers at that
time it was a view which might well have been taken, and it was a view
which might have led to the passing of the 8 G. 1, and may explain this
enactment, without reference to the *supposition that the legis- *900
lature was under any impression that conveyances by persons C
falling under the first clause of the 4th section of the 11 & 12 W, 8
were invalid conveyances. That adds to the argument by which m
Lord Chief Justice has already sufficiently established that the 8 G. 1
does not affect the question. I would only add upon that, that, having
looked into one of the earlier editions of Blackstone’s Commentaries,
published before the 18 G. 3, therefore whilst this law was in force, I
find, that, in the list of disabilities, both to take and to alien, given in
the second volume of the Commentaries (the chapter I do not remember),
he speaks of the disabilities of various persons o alien, and of others
to take, of others to hold, and so on: but, speaking of the disability of
Roman Catholics, under this 11 & 12 W. 8, he treats it as a disability
to take, not as a disability to alien. That goes also to sustain the argu-
ment. I therefore hold as I have already stated ; and I am further of
opinion, that, if this were not so,—if Gilbert were incapable of aliening
by a private conveyance,—that the effect of the act of parliament is to
ensble him to make the remainder effectual, and it would be going
contrary to the intention of the legislature expressed with reference to
those persons affected by the 11 & 12 W. 8, that they should take,
notwithstanding the law against Roman Catholics, to hold that the
subsequent remainders should be void, because they fall within the pro-
visions of another statute in pari materif. I will add to the cases which
bave been cited with reference to private acts of parliament, that of
Bullock v. Fladgate, 1 Ves. & B. 471, where Sir William Grant held
that an act of parliament, enacting that certain trustees should hold in
trust lands discharged of the trust, had the effect not merely of dis-
char%ing the land of the trust, but also the effect of giving the trustees
the fee, *although at that time it was outstanding in another [*201
person. It appears to me that this act of parliament deals with

estates, and changes the property, if necessary; and has the effeot
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also of enabling the person in whom it was at the time, if that were
necessary.

It appears to me, therefore, that the first proposition is thus estab-
lished in favour'of 'the’plaintiff, namely, that the limitation in the 6 G.
1, c. 29, was valid, notwithstanding any disability of Earl Gilbert at the
time: and, if that limitation was effectual, the only remaining question
is, whether the remainder in tail was barred by the disentailing assur-
ance of 1856.

With reference to that, it is necessary first of all to look at the pri-
vate acts, and then to consider the effect of the Roman Catholic Relief
Act. First, under the private act, was Earl Bertram a person who was
bound by the restriction of alienation in section 8 of the 6 G. 1? Now,
the 8th section restrains the persons who are mentioned in it from alien-
ing, notwithstanding the estates which they took under the act of par-
liament. Much of the argument for the defendants upon this point
needs the addition of the proposition that the 8th section is a prohibition
to alien the estates taken under the act of parliament; but the 8th sec-
tion, read according to its plain language, is a restriction to alien, not
the estates taken under the act of parliament, but the land affected by
the act of parliament: with respect to that land, 2 common recovery
is not to be suffered; and no estate taken under this act of parliament
or otherwise could be affected except by suffering a common recovery
of the land. Such a mode of assurance is expressly prohibited ; and it
is expressly prohibited to certain persons who are named and described,
and amongst those persons comes Earl Bertram, who executed the dis-
*202] entailing assurance in the year 1856, *which by the act of 8 & 4

W. 4, c. T41, is substituted for a common recovery, and stands
on the same footing. It seems that Earl Bertram was issue male of
George, who took the first estate for life under the statute; he was
issue male of George; and the issue male of George are excepted from
the saving clause of the statute, and therefore are bound by its provi-
gions ; and whether tife act, by reason of the word * other’” is to be con-
strued as saying George and bis issue male, and John and his issue male,
and any other person or persons who take under this act of parliament,—
whether, by reason of the word “ other,” it is to be considered that that sec-
tion impliedly alleges that Georgeand John and their issue male take under
the act of parliament or not, appears to me perfectly immaterial ; and I shall
assume for argument sake that the section says that George and John
and their issue male take estates under the act of parliament; if that
be 8o, it appears to me that that is the strongest proof, that, when the
same section talks of estates accruing and coming to the persons who
are to be bound, it meant estates which accrued or came by the confirm-
ation effected by the act of parliament. If that be so, it is a legislative
declaration that what is meant by accruing or coming, is, coming within
the limitations of this act of parliament. Now, supposing it is not so,
take the other supposition, and see whether anything more can be made
of the case. I apprehend not; because, immediately following, in the
same section, are other words describing the persons who are to be bound,
thus,—*‘ or any persons respectively to whom the premises are respec-
tively before assured, conveyed, or limited,”—clearly showing that the
words * come, descend, or accrue’” by force of the act of parliament,
are used upon the assumption that the act of parliament is effectual snd
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does convey the estates. Whether the *act of parliament is %903
effectnal, and does convey the estates or not, appears to me, [*2
therefore, to be perfectly immaterial, because the language which is
used must be construed, similarly-throughout. The 9th and 10th sec-
tions have been referred to; and it appears to me that they farther
clearly show what was the meaning of the 8th section; because there
powers are given to.all the persons who take under the act of parlia-
ment, and those powers are given to persons described in this way,—
mentioning George and John and the heirs male of their bodies respec-
tively, “ and also to and for all and every other person and persons to
whom the said lands, tenements, hereditaments, and premises are by this
act limited successively as aforesaid.” It is quite obvious, construing
this as a private conveyance, that the powers were intended to be given
equally to George and John, and to their heirs male respectively, as to
those persons who take estates carved out of the reversion in fee exist-
ing in Gilbert. Taking the whole therefore together, it is sufficiently
clear by the fact that Bertram is issue male of George, who is expressly
mentioned ; and, if that be not sufficient, from the use of the word
“Jimited”” in precisely the same sense as the former words of the 8th
section, on which a doubt has been raised; and, lastly, by the fact of
the persons named in the act being prohibited suffering a common reco-
very of the lands, and not simply of any estate which they may take
under the act of parliament. I must not, however, be understood as
expressing the slightest doubt that the construction put on this act of
parlisment by my Lord and my Brother Williums is a valid construc-
tion, and that in that view also Earl Bertram, who executed that dis-
entailing deed of 1856, was at the time restrained from alienation.

Hitherto my observations have applied altogether to the effect of the
private act. Now, assuming that Earl *Bertram would have been [*204
bound by the effect of the 8th section of the private act of par-
liament, but for the Roman Catholic Relief Act, then comes the great,
and to my mind only considerable question in the case, namely, whether
the effect of the Roman Catholic Relief Act was to do away with that re-
striction. I should have been clearly of opinion that the Roman Catholic
Relief Act did away with the restriction if I had been satisfied that this
8th section had been made out to be part of the general law agaipst
Rowan Catholics. There could be no doubt, I should think, upon that
subject. I should think there could have been no doubt that the 10 G.
4 was intended to sweep away all enactments by which Roman Catholics
generally were in a different position, I will not say from the Protestant
subjects of the realm, but from any other subjects of the realm; that
is the purport of the recital of the 10 G. 4, c. 7. We are bound to
give it effect to the utmost.

It appears to me, however, that this 8th section is clearly not applica-
ble to man Catholics only, and confined to them; it is a section
which is clearly applicable to all persons, of whatever religion they ma{
be, who may become tenants in tail successively of this estate: and
might content myself with putting this question to any person who
contended the contrary. Assuming that I am right in saying that
it applied to persons of all religions, and assuming that the de-
tcendants of Earl George had become Protestants at the time of the
passing of the 10 G. 4, c. 7, and that the descendants of the bishop, a
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matter not impossible, had become and were Roman Catholics at the time
of the passing of the 10 G. 4, how would the matter have stood? A Pro-
testant would have been tenant in tail, and restrained from alienation (as-
suming him to have been an adult, and not to have taken the oaths within
*205] *the time prescribed by the 6 G. 1), and a Roman Catholic would
have been tenant in tail in remainder, and, on failure of iseue
male of George, he would have been entitled to step in and enjoy the
estates. That might have been the position of the parties here, if their
religion had been as I have supposed. The effect of the 10 G. 4, ¢. T,
cannot be to affect a Protestant when it could not affect a Roman
Catholic: it must be to put all on an equal footing : but the effect of the
“ Roman Catholic Relief Act,” in the case put, would, according to the
defendants’ argument, be, that a Protestant tenant in tail would be
thereby ensbles to bar the remainder in a Roman Catholic, which would
be absurd. The same absurdity would have followed if the remainder
had taken effect, and the bishop’s descendants had come into possession
before that act. Then it is only necessary to see whether the 8th sec-
tion is or is not applicable to Protestants as well as to Catholics. Yon
have only to look at it and to examine the 4th section of the 11 & 12
W. 8, for the purpose of seeing that it is applicable to persons whatever
their religion may be; and the 4th section of the 11 & 12 W. 3, as
already pointed out by my Brother Williams, related, in the first branch
of it, to persons who had been educated as Roman Catholics, or persons
who professed the Roman Catholic religion, and, in the latter branch of
it, to persons who were Roman Catholics, or who professed the Roman
Catholie religion. The distinction is obvious; but I need not wait to
discuss it, because it does not affect the present question; it related to
persons who had been educated as Roman Catholics, or who professed
the Roman Catholic religion. The 8th section of the private act is
general. It says that no person shall alien uhnless he takes the pre-
liminary steps. And I will put a case which will at once show that
*206) those general words in a general ®*enactment were intended to be
construed generally. Suppose that young George, as he has
been called, the son of George, had remained a Roman Catholic up to
the time when he was of age, and consequently had not taken the
oaths between eighteen and eighteen and a half. Suppose he attained
twenty-one, and then he had become converted to the established religion,
and had conformed, would he have been enabled to bar the estate tail?
It is perfectly clear that he would not. According to the contention on
the part of the defendants, the act would have applied to him, because
he would have been a Roman Catholic at the time during which the
oaths were to be taken as a condition of alienation, but, having subse-
quently changed to Protestantism, the act would still operate upon him.
There is a case, therefore, ‘n which a Protestant would be restrained
from alienation. Therefore, the general words are not restrained by the
operation of the proviso, because there is a case in which the proviso
might apply, and in which the general words would be applicable to
Protestants as well as to Roman Catholics. If, therefore, that effect
could have been produced, the general words are applicable to Protestants
as well as to Roman Catholics. It has suggested itself to my mind,
that this is only analogous to that which was the decision of the majority
of the Court of Exchequer, and the decision of the Court of Exchequer




COMMON BENCH REPORTS. (6 J. SCOTIT. N.8.) 206

Chamber, in the case of Miller v. Salomons, 7 Exch. 475,1 Salomons ».
Miller, 8 Exch. 778,+ and because, although in this particular piece of
legislation,—the 11 & 12 W. 3,—these oaths were, as to Roman Catho-
lics, made the condition of enjoying estates, yet, with respect to various
other civil rights, it was necessary to ‘take the oaths, whether the person
who took them was & Protestant or Roman Catholic. And the effect of
one of these various statutes, which upon all *hands was admitted [#207
to be intended to apply, that is, intended in the mind of the
legislature to apply to Roman Catholics alone, was, that, when the dis-
abilities of Roman Catholics were taken away by the 10 G. 4, c. 7, by
reason of the general words of the enactment, Jews were prevented from
sitting in parliament ; and it was only last year that that was modified.
Therefore, even taking this 8th section with reference to the general
state of the law, and construing it with reference to those statutes in
which like general words were used, it must be held to be general in its
application. Then, that being so, the Roman Catholic Relief Act of the
10 G. 4 is wholly inapplicable.

I should be content, so far as I am concerned, to leave the argument
there. But there is another which has occurred to my mind connected
with the course of legislation between the 11 & 12 W. 8, and the 10 G.
4, to which, perhaps, I ought to refer. By the 11 & 12 W. 3, the result
was, a8 everybody knows who has attended to the argument. By the
18 G. 38, the effect of that statute of the 11 & 12 W. 3 was taken away,
and Roman Catholics were enabled to enjoy, provided they took a cer-
tain oath which Roman Catholics could conscientiously take. From the
time of the passing of the 18 G. 8, the Roman Catholics who took such
oath had equal rights to enjoy, and of course to alien, as their Protestant
fellow-subjects. The 18 (‘i 3, however, required that Roman Catbolics
should take the oath either within six months after the accruing of the
title, or within six mohths after the passing of the act. Time passed on.
The 81 G. 3 was passed, not with reference to the enjoyment of land,
but for the purpose of enabling Roman Catholics to hold various offices
from which they were disqualified before that act passed. It had no
reference to land. Between that time and the 43 G. 3, it was discovered
that there were *various persons who, mistaking the effect of the [#208
43 G. 3, supposing they could take the oath prescribed therein
at any time, had omitted to take it within six months after the passing
of the act or accruing of the title, so that titles which were affected by
the 11 & 12 W. 3, at the time of the passing of the act, and with respect
to which the oaths were not taken within six months after the passing
of the act, and titles with respect to which the oaths were not taken
within six months after the accruing of the title, were open to be assailed
under the 11 & 12 W. 8. The legislature accordingly passed the 43 G.
3; and that act enabled a Roman Catholic, by taking the unobjection-
sble oath mentioned in the 18 G. 3, at any rate to put himself in the
same position us a Protestant. Therefore, it is not true to say, that, at
the time of the passing of the 10 G. 4, there was an incapacity or dis-
ability on the part of %toman Catholics to hold and enjoy or alien land.
They had the right, upon taking oaths to which they could have no con-
scientious objection. It would be an abuse of terms to say that the
bolding or enjoying, or aliening of land, was a civil right which they did
not enjoy. It seems to me, therefore, that the 1st section of the 10 G.
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4, c. T, is excluded not only by the consideration of the 8th section, in
the view that I have endeavoured to present as affecting persons of all
religions, but it also is excluded by the fact that Roman Catholics could
before it passed hold and enjoy, and could alien lands by the express
provision of the statute to which I have referred.

Accordingly, it appears to me that the only section of the 10 G. 4, c.
7, which can affect the case, is the 23d section. Now, what is the 234
section? The 23d section was passed for the purpose of giving Rowman
Catholies, without taking any oath at all, the same rights which they
*209] enjoyed under the 18 G. 8 and *the 43 G. 3, upon taking the

oaths prescribed by the formner statute. That explains the whole
enactment. That gives something for the 23d section to operate upon,
which entirely satisfies its language, without leaving anything to operate
upon such provisions as the 8th section of the 6 G. 1, even supposing
that it was in its terms applicable to Roman Catholics only. I may here
refer to a case which occurred before Lord St. Leonards, when Chancellor
of Ireland,—the case of O’'Connell v. O’Callaghan, 7 Irish Eq. Rep.
596. There, the effect of the 23d section was fully considered; and it
was held by Lord St. Leonards that the effect of it was that which I
have already mentioned. That completely explains the section, and
without the necessity for disturbing this special provision, which, no
doubt, was not in the contemplation of the legislature or the Roman
Catholics affected by it at the time, because we find that there afterwards
passed the 6 & 7 Vict. c. 28, which has been 8o often referred to, by
which the proviso was taken away, and there remained the absolute
restriction against alienation at the time of the deed of 1856, which was
therefore a void deed.

I shall make but one further observation on the 8th section: I do not
agree that the only object of the oaths mentioned in the 8th section was
to test the religion of the individual; the only oBject was, not to test
whether the person was a Protestant, or, rather to speak more correctly,
to show that he was not 4 Roman Catholic; that was not the only object
of those oaths; the object of the oaths was further that, the person who
should be capable of aliening was a person who was attached to the
reigning family ; they were not merely to establish that the person was
not a Roman Catholic, and therefore, according to the notions of those
*210] times, a dangerous person to the state, but to test whether he

*was a loyal subject. And, assuming that the oaths of supremacy
and the declaration against transubstantiation had been entirely done
away with by subsequent statutes, although the former certainly had
not ; for, we all know what the legislature did last session; still, un-
questionably the oath of allegiance remains as it was settled at the
revolution, and that is an oath which might be taken; for, unless the
law has been altered by some stetute of which I am not aware, any per-
son in this kingdom that is of an age to understand it may be called
upon to take that oath. In no point of view, therefore, is this 8th
section one which comes within the provisions of the 10 G. 4, ¢c. 7.

It appears to me that the estate in respect of which the plaintiff
claims was well and effectually created by the 6 G. 1, c. 29, and that
the disentailing deed executed by the late Earl Bertram in 1856, for
the purpose of barring that estate, was a void deed. The rule, therefore,
ought to be discharged.
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Byies, J.—Notwithstanding the ability, research, and industry with
which the defendants’ case has been both prepared and conducted, I am
of opinion, after anxious attention and full consideration, that there is
no solid defence to this action, .

The whole case has been so fully expounded and illustrated by my
Brethren who have preceded me,—especially by my Lord Chief Justice,
—that I should, under ordinary circumstances, have thought it unneces-
sary to add a word; but, for the guidance of the defendants, and for
their benefit, I think it is right they should know the grounds upon
which the juldgment of each member of the court proceeds. I will,
therefore, very shortly state the reasons which have induced me to come
to the conclusion that the plaintiff is entitled to our judgment. ,

*The plaintiff contends that the private act, 6 G. 1, c. 29, [*211
knits and annexes the estates to the title and dignity of Earl of
Shrewsbury, to attend and wait upon the earldom, and that the statute
in terms prohibits alienation. He admits that there was once a con-
ditional power to aliene, but shows that that power not only was never
exercised, but was repealed and taken away by another statute 6 & T
Viet. c. 28, 8. 82, before any alienation was attempted.

These things being so, the plaintiff alleges that he has only to come
into a court of law and prove (what is here admitted) that he is Earl of
Shrewsbury, and he thereby proves his title to the estate. This is his
position ; and at first sight it certainly appears an impregnable one;
but it is assailed by the defendants in three ways.

First, the defendants allege that the alienation by Earl Bertram was
effectual against the plaintiff, because it is said that Earl Bertram had,
under the settlement of the year 1700, an estate tail, with the ordinary
incidents of an estate tail, including the power of alienation, which
estate tail is anterior and paramount to any cstate tail created by the
settlement of the yeaf 1718. It is added that the estate tail created by
the deed of 1718 is alone made inalienable by the act of parliament.

But the act of parliament, 6 G. 1, after shortly reciting the settle-
ment of 1700, and fully reciting the subsequent settlement of 1718, in
terms expressly ratifies and confirms the Iater settlement, and all the
uses, trusts, and estates therein limited. Now, the settlement of 1718,
intended, as it was, partly to confirm and partly to vary the provisions
of the settlement of 1700, and incorporated as it is in the act of parlia-
ment, and sustained by it, must have this effect,—it must necessarily
rescind and cancel all those *provisions in the deed of 1700 which 4o;4
are inconsistent with the settlement of 1718, and must obliterate !
and destroy all those estates and interests created by the settlement of
1700 which are inconsistent with the estates and interests created by
the settlement of 1718.

But Earl Bertram enjoyed an estate tail in possession under the par-
liamentary settlement of 1718; whether he enjoyed under the settle-
ment of 1700 also or not, at all events he enjoyed in possession under
the parliamentary settlement of 1718, an estate in special tail male,
which, for the purposes of this objection, must be treated as inalienable.
How is it possible that he couli also enjoy in possession at the same
time an estate incompatible with it, that is to say, an estate ir tail
general, with the ordinary incidents of a power to bar and aliene? And,
if it were possible to conceive the estate tail created by the settlement
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of 1700 as co-existing with the estate tail created by the settlement of
1718 and by the act of parliament, yet the words of the 8th section
would apply to both; for, it provides that *‘ no heirs male of the body
of George Talbot, nor any other person to whom any estate of inherit-
ance shall come ‘by force of the act of parliament, shall aliene.”” What?
Not the estate, as my Brother Willes has already observed, but “ any of
the lands settled, or any other thing do which may tend to the disherison
of the heirs inheritable by force of the settlement of 1718, or the act of
parliament, or whereby any of them shall be barred or put from entry
into the premises.” Now, if, notwithstanding this enactment, the estate
tail created by the deed of 1700 could be aliened, so as to interfere with
the plaintiff’s right of entry and present enjoyment, there would bea
violation of the express words of the statute, and that, not to further,
#213] but to frustrate the clear intent of the *legislature, which was to

prohibit alienation or any act tending to the prejudice of any
taker under the parliamentary settlement of 1718.

The second objection raised by the defendants is this: they say that
you must read the restraining clause in section 8 and the provise
together; and they add, that, so reading them, two things are clear,—
first, that the restraint imposed on alienation by that clause applied to
Roman Catholics only,—and next that it affected them no otherwise
than by introducing into the act the mention of the general law of the
land, or, in other words, declaring it; that, therefore, when, by the
statutes passed for the relief of Roman Catholics, and especially by the
act of the 10 G. 4, the Roman Catholic disabilities were removed, this
restraining clause was in effect thereby repealed.

Now, in construing the act of parliament, 6 G. 1, I do not think it is
comnpetent to a court of justice to make use of the discussions and com-
promises which attended the passing of the act; for, that would be to
admit parol evidence to construe a record; but Buch discussions (they
being by consent of counsel on both sides before us) may legitimately
serve a8 hints for suggesting a point of view from which when the pro-
visions of the act are once regarded those provisions will of themselves
appeuar to be harmonious and clear. An act of parliament read from
this point of view may at once interpret itself, although to its real his-
tory no authnrity be attributed, and the whole of that history be treated
as conjecture,—conjecture not the less useful because it may happen to
coincide with the fact.

Making this legitimate.use of the history of the act, and no further
use, we find that there was a family compact between the persons to
whom the estate was limited by the duke’s settlement and will, on the
*214] one hand, and the bishop and his issue, on the other. The

*donees under the duke’s settlement and will laboured under
incapacities, and they thus needed legislative relief. The bishop on his
part had no possible future right to the estate although he had a possible,
future right to the title; he thus needed legislative assistance to annex
the estates to the title: the Uatholic donees, therefore, on their part
agreed to extend the limitation of the estate to the bishop, and he on
his part agreed to exert his court and parliamentary influence to free
them by act of parliament from any incapacities. But the ultimate
limitation to the bishop would have been of little use to him, if the power
of ulienation had been left to his predecessors in estate. Accordingly,
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the bill was originally drawn with an absolute and universal prohibition
of alienation by any one: the prohibition of alienation was afterwarls
partly relaxed by parliament with a view not to take away from the
infant son of George Talbot and other infants in the like circumstances
the inducement to conform to the established religion; but the proviso
in favour of alienation was so framed (probably by those interested in
preventing alienation) as that it should be pretty sure never to operate,
for, an infant of eighteen is not likely of his own head to renounce the
religion of his fathers, and less likely still to be trained in apostacy,
that he might aliene the family inheritance. This provision has been
justified by the event; for, although nearly one hundred and forty
years have elapsed, no attempt has been made to take advantage of the
proviso.

Turning now from this brief summary of the history of the act, to the
act itself, we may expect to find there what, when our attention is
directed to it, we do actually and independently find,—we find a clearly-
expressed intention to annex the estates inalienably to the earldom.

*To say nothing of the title of the act (which I apprehend is no [*215
part of the act, and ought not in strictness to be referred to, accord-
ing to the most recent decision on the subject, in the Court of Exchequer,
in the case of Salkeld v. Johnson, 2 Exch. 283),1 this annexation of the
estate to the earldom, as a main object of the act, appears, first from
the preamble, and next from the express exactment to that effect at the
end of section 2, and again from the prohibition of alienation. There
is, a8 I have said, an express and universal prohibition of alienation,
with an exception, however, in favour of infants taking certain oaths.
The restraining clause is 8o comprehensive in its terms and has so much
light thrown upon it both by the preamble and by the 2d section, that
it seems to me clearly to include, and to have been manifestly intended
to include, both Protestant and Roman Catholic owners of the estate.
You cannot construe it otherwise without doing grievous and arbitrary
violence to the language. If so, the first branch of this objection fails.
Nor, even if the restraining clause had been confined to Catholics, would
such a restriction have been declaratory of the general law of the land,
but would have been inconsistent with it. Amongst the sylva sylvarum
of the repealed laws, in which we have so long wandered, the able
counsel for the defendants have been repeatedly requested by the court
to point out, if they can, any general statute which prohibits alienation
by a papist as such, and makes that alienation absolutely void. None
such has been pointed out; and, no wonder; for, the acquisition of
estates, and not the alienation of them, by Roman Catholics was the
danger at which the statutes against popery struck. No doubt, there
was a disability to aliene in cases where Roman Catholics could not
take, as in some cases they could not, by purchase, and in ¥others *916
could not even by descent_ for, no one can convey that which he L
has not. In other cases, there was an inability in Roman Catholics to
sliene to Roman Catholics; but, in those cases, the inability was com-
mon to alienors, both Protestants and Catholics, and arose from the
disability, not of the alienor, but of the alienee. There were other
cases in which the claim of the next of kin, or heirs, claiming under the
statute, would affect the title. But, so far as we can learn or discover,
there was no general law prohibiting the alienation of land by Catholics,
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still less one making alienation utterly void after the decease of the
alienor, as is done in this private act. How, then, can it be said that
the special restriction on alienation, even if it had been confined to such
alienors as were Roman Catholics, was but parcel of the general law of
the land ?

To fortify the conclusion that the 8th section was part of the general
law, assistance is sought from the proviso engrafted on .the 8th section,
which proviso, it is said, is taken from the statute 11 & 12 W. 3, c. 4,
8. 4. But, how can that be? Besides other distinctions between the
two statutes, which have been pointed out at the bar, there is this grand
distinction,—the oath and declaration mentioned in the statute of G.
1 are made a condition precedent to aliening an estate, but the oaths
and declaration mentioned in the statute 11 & 12 W. 8, c. 4, s. 4, are
made a condition precedent to taking an estate; the two statutes apply
to different persons, the one to the alienor and the other to the alienee.
There is this further distinction: the proviso in the statute of G. 1 is
general in its terms; but the enactment in the 11 & 12 W. 8, c. 4, is,
In terms, expressly confined to persons educated in the Roman Catholic
religion, or professing it. An examination, therefore, of the proviso is
*217) far from fortifying the suggestion that the enactment of *the 6

G. 1 was a republication or a declaration of the general law.

The restraint on alienation appears, therefore, from the act itself,
compared with public acts, to have been no part of the general law, but
a private compact against alienation, binding on successive owners of
the estate, for the sa%(e of knitting the estate to the earldom.

If that be so, then the statute 10 G. 4, c. T, could not repeal the
restraint. The preamble of the 10 G. 4, c. T, is this : ¢ Whereas, by
various acts of parliament, certain restraints and disabilities are imposed
upon the Roman Catholic subjects of His Majesty, to which other sub-
jects of His Majesty are not liable,”"—from which it would seem that
this great statute contemplated relief from restraints and disabilities
imposed on His Majesty’s Roman Catholic subjects generally by the
statutes affecting them generally, that is to say, created by public acts
of parliament, properly so called, and by statutes imposing restraints,
that is to say, operating without license and consent in invitos but that
it should touch restraints applying to certain individuals, voluntarily
adopted and submitted to by them as part of a contract, whether that
contract be or be not embodied in an act of parliament, seems foreign
to its object. Moreover, if the statute applied to private arrangements
between parties of different religions, then, instead of introducing that
equality of civil rights between Catholics and Protestants which was the
great object of the act, it would introduce a startling inequality. Pri-
vate restrictions in favour of Protestants would be avoided by the
general words of the act, but private restrictions in favour of Catholics
would remain valid. For example: a restrietion as to a charitable
endowment, that it should be enjoyed by a Roman Catholic if and so
*218] long as he should be a *Roman Catholic, would be valid: but a

restriction in a charitable endowment, that it should be enjoyed
by a Protestant if and so long as he should remain a Protestant, or a con-
dition that he should be subject to any test of Protestantism, would be
void. In a word, property might on this construction be tied up in
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favour of Roman Catholics as it coull not be tied up in favour of
Protestants.

For these reasons, I think the general Catholic relief acts do not touch
the clause restraining; alienation, or-affect the condition precedent con-
tained in the proviso.

Rightly, therefore, the Shrewsbury Estate Act, 6 & 7 Vict. c. 28,
recites as still subsisting both the restrainjng clause in the act 6 G. 1
and the proviso. That statute, after reeiting the restraining clause,
repeals the proviso, and so in effect re-enacts the clause against aliena-
tion, and restores to it that universal and inevitable operation which the
clause was originally intended to have. It was after this re-enactment
of the restraining clause, and while it exigted in its integrity and uni-
versality, that Earl Bertram affected to aliene.

Then it is alleged, thirdly, that this private estate act (the 6 G. 1, c.
29) is but a contract between the parties to it ; that the limitations under
which the present plaintiff claims were carved -by the act of parliament
out of a reversion in fee of Gilbert Earl of Shrewsbury; that Earl
Gilbert was a Jesuit priest, resident in a Roman Catholic seminary
abroad, and therefore laboured under a special incapacity to inherit,
take, or enjoy under the 1 Jac. 1, ¢c. 4, 8. 6; and that, as he conse-
quently had nothing, he could give nothing to the plaintiff, and the
plaintiff could take nothing from him.

I do not at all agree to this view of the effect of a private act of

parliament,—that it is necessarily to be construed as a mere contract.
The rule that it is to be *construed as a contract or a conveyance 919
is a mere rule of construction. You are, it is true, so to construe [
a private act as to effectuate the intentions of the parties, and bind their
interests, and theirs only, as they intended them to be bound, and 8o as
not to prejudice or affect the interests of strangers: but that is only if
the act admits of such a construction. The legislature, in passing a
private act, is as omnipotent as in passing a public act; and, if the
words of the act do clearly and inevitably comprehend the estates or
rights of strangers, a court of law must hold those estates or rights of
strangers bound. Now, here, the statute treats Earl Gilbert, as having
had a reversion in fee in himself; the act not only gives the plaintiff his
estate out of that reversion, but expressly excepts Earl Gilbert out of
the saving clause. Were the case, therefore, such that not only in law
Earl Gilbert cannot be deemed to have consented, but that even in fact
he never did consent, and had no estate as to which he could consent,
yet he and that reversion are bound. Were the statute a tyrant, yet its
- decree, being clear, is irresistible.

Baut, supposing the act to be construed exactly like a mere contract,
and to convey no more than such a contract between the parties to the
act would convey, yet a statutory contract to which Earl Gilbert was a
party would convey all that he had, or might have had, were it not for
his personal incapacity; but, surely, when the legislature recognises
what he has, and establishes what he does, and incorporates his contract
into the statute law of the land, it impliedly, but very clearly, removes
all his incapacity.

Lastly, it must not be assumed that Earl Gilbert, or any other in whom
the reversion in fee was, would be a necessary party to a compact form-
ing a proper foundation for a private act of parliament binding the fee.
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*220] *Whoever had an estate tail in possession could in effect dispose
= of the reversion in fee by suffering a recovery. The power of
the reversioner was nothing, and the value of the reversion in fee no-
thing. So valvaless, indeed, is such a reversion, that it has been held
that a reversion'in’ fee'expectant' ‘ot the determination of an estate tail
is not even assets for the payment of debts: see Comyns’s Digest,
Assets (B.). The estate tail, at the time of the passing of the 6 G. 1,
was in the infant son of ‘Seorge, which infant was duly represented
before the House of Lords by his next friend. Assuming Earl Gilbert,
therefore, to have been utterly incapable, and not capacitated, or not
even to have been a party to the arrangement, still parties were present
and represented who were cgmpetent to bind the reversion in fee.

Whether, therefore, the e¥ldence adduced to prove that Earl Gilbert
was a Jesuit priest, residing in a Roman Catholic seminary abroad, was
admissible or not, it becomes unnecessary to inquire. The third and
last objection made by the defendants to the plaintiff’s title seems to me,
therefore, to fail.

The result is, that no solid answer has been given to the plaintiff's
claim as Earl of Shrewsbury, to whom, as such, the estates have been
given by act of parliament; and the rule must be discharged.

Rule discharged.(a)

(a) The judgment was pronounced in Trinity Term: but the case being about to be argued

before the Exchequer Chamber, on appeal, the reporter thought it convenient to prepare it at
once.

———
*221] *IN THE EXCHEQUER CHAMBER.

THE EARL OF SHREWSBURY ». SCOTT and Others. Feb. 18,
1860.

THE defendants having appealed against the decision of the Court of
Common Pleas, the case was argued before Pollock, C. B., Wightman,
J., Bramwell, B., Channell, B., Hill, J., and Blackburn, J., on the 1st,
2d, and 8d instant, by Sir Richard Bethell, A. G., for the defendants.
The Court, without hearing Sir Fitzroy Kelly, for the plaintiff, took
time to consider; and now their judgment was delivered by

PoLrock, C. B.—This was an appeal from the judgment of the Court
of Common Pleas on certain points reserved on the trial of the cause
before the Lord Chief Justice Cockburn. The case is reported in the -
6 C. B. (N. 8.) p. 1. It was an action of ejectment brought to recover
the mansion of Alton Towers, in the county of Stafford, and certain
lands held therewith by the Earls of Shrewsbury.

At the trial, a verdict was directed for the plaintiff, subject to certain
points of law arising upon the construction of various documents and
acts of parliament referred to. In Hilary Term, 1859, a rule was
obtained by Shee, Serjt., to enter a verdict for the defendants. Cause
was shown against this rule in Trinity Term, by Sir Fitzroy Kelly (then
Attorney-General), Mr. Rolt, Mr. Manisty, Mr. Eilis, and Mr. Hannen;
and the rule was supported by Shee, Seritl., Sir Richard Bethell (the
preseut Attorney-General), Mr. C. Hall, Mr. Badeley, and Mr. Archi-
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bald. The hearing of the case occupied eight days. The Court of
Common Pleas, by a unaninous judgment, delivered seriatim, discharged
the rule.

The present Attorney-General has been heard *before us during [*222
s portion of three days on the appeal from the judgment of the =
Common Pleas. He has argued the points in favour of the plaintiff in
error more elaborately perhaps than they were argued in the court
below: but nothing new has been elicited ; nor has any point been pre-
sented to our attention, which was not before the court below. While
the argument was proceeding, we had an opportunity of considering it
from day to day. At the close, we thought it would not be necessary
to hear the counsel for the respondent; and, on the fullest considera-
tion, we think it is not; and I have now to deliver the unanimous judg-
ment of this court in favour of the plaintiff, —agreeing, as we do, with
the Court of Common Pleas, that the rule to enter the verdict for the
defendants ought to be discharged.

It is unnecessary to state the facts of the case at length: they are
fully set out in the preambles to the two private acts, 6 G. 1, c. 29, and
6 & T Viet. c. 28. From these recitals, it would appear, that, in the

ear 1700, Charles, Earl and Duke of Shrewsbury, by indentures of
ease and release of the 80th and 81st of October, made a settlement
of his manors, lands, &c., to the uses therein stated. At that period,
by the 11 & 12 W. 38, c. 4, s. 4, persons professing the Roman Catholic
religion, from and after the 29th of September, 1700, unless they took
certain oaths and subscribed a certain declaration within six months of
attaining the age of eighteen years, were (as to themselves only) made
incapable of inheriting; and the next of kin which should be a Pro-
testant was to have and enjoy the lands, &c., of such Roman Catholic.
The branch of the Talbot fumily descended from John the tenth earl
were then Roman Catholics. There was another branch, of whom
William Talbot, Bishop of Salisbury, was the head, the members of
which appear to have been Protestants.

Earl Gilbert, on the marriage of his younger brother *George, [*222a
by indentures of the 8d and 4th of March, 1718, made another - ~
settlement of the estates; and to this settlement William Lord Bishop
of Salisbury (afterwards Bishop of Durham) was a party. That settle-
ment differed in some respects from the settlement of 1700: indeed, to
effectuate all the objects of that indenture, it was deemed necessary to
have a private act of parliament to confirm it. Acoording]y, it was by
the settlement of 1718 agreed that Earl Gilbert, George Talbot, John
Talbot, William Lord Bishop of Salisbury, and Charles Talbot should
endeavour to obtain a private act of parliament, and give their consent
thereto, for settling the said munors, lands, &c., on the said William
Lord Bishop of Salisbury, and .the issue male of his body, after the
death of Gilbert, George, and John, and failure of issue male of their
bodies,—not according to either settlement, but,—* tn suck manner as
should be advised.” Accordingly, a private act of parliament was
obtained, which, after reciting both settlements, contains a recital that
Earl Gilbert was desirous that the settlement should be further eztended
in manner thereinafter mentioned, and that the manors, lands, &e.,
should be annexed to and go along with the title and dignity of Earl of
Shrewsbury.
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With the above recitals, the private act 6 G. 1, c. 29, was passed:
and we are of opinion, that, although it was merely a private act, it is,
with reference to those persons and those matters with which it professes
to deal, and which are within the scope of its enactments, of as much
force, and as binding, as any public act of the legislature relating to the
most important interests of the community.

Now, by that private act, the 6 G. 1, c. 29, s. 2, it was enacted, that,
on failure of the issue male of George and John Talbot and Gilbert
Earl of Shrewsbury, respectively, the lunds (claimed in this action) shall
be and remain to the use and behoof of every person (being issue
#2225 *male of the body of the first Earl of Shrewsbury) to whom the

=771 title of Earl of Shrewsbury shall descend.

The issue male of George, John, and Gilbert, respectively, have
failed. The plaintiff (below) is ¢ssue male of the first Earl of Shrews-
bury to whom the title has descended, and consequently he is entitled
to the property in question as tenant in tail, unless something can be
shown to disentitle him.

This mode of viewing the case renders it unnecessary to determine
whether the settlement of 1700 and the estates thereby created con-
tinued in existence, notwithstanding the subsequent settlement of 1718
and the private act of 6 G. 1, or whether it is correct to say (a question
rather of words) that they were abrogated, superseded, or set aside by
the subsequent settlement and the private act of parliament. Nor is it
necessary to determine the effect of the deed of 1718. The governing
tnstrument s the private act of parliament. It incorporates the two
settlements (modifying the first) ; and they (controlled by the private act)
Yecome part of the parliamentary arrangement by the legislature.

We think this view of the case is an answer to the points first pre-
sented to our attention by the learned Attorney-General, as counsel for
the appellants, viz. that Bertram Arthur Earl of Shrewsbury was
tenant in tail under the settlement of 1700, and had a title paramount
which was not affected, and could not be, by the settlement of 1718, and
therefore not by the private act of 6 G. 1 which confirmed it, and (as
was argued) did not touch the gettlement of 1700.

Settlements and conveyances can affect the estates only which the
parties to them possess. It is a legal possibility that Earl Bertram may
have had two estates in tail male of the lands in question,—one, under
the settlement of 1700,—the other, under the settlement of 1718, carved
*929¢] out of the reversion *undisposed of by the settlement of 1700:

and the two would present this singular result,—that the latter
he could enjoy, but could not alienate; while the former he could
(possibly) alienate, but could not enjoy. But the act of parliument deals
with the lands themselves, and not merely with the estates (real or
ima%inary) which may be carved out of the fee-simple: and by the act
the lands, manors, &c., are to go to the plaintiff (below).

It remains to be considered whether anything has been dong to dis-
entitle the plaintiff (below) to that which the private act has so clearly
given him by the section already cited. There is a particular and
express clause, viz. the 8th, against any alienation of the lands by the
descendants of George (son of Gilbert of Batchcoate), or of John, or of any
person to whom any estate of inheritance in the lands shall come : which
renders it unnecessary to suy what might have been done, but for that
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8th section of the private act, 6 G. 1, c. 29. But by that section nothing
is to be done which may tend to the disherison of the heirs inheritable
by force of the recited settlement of that act; and any such alienation
shall, after the death''of'/the) alienor) be"void, as was observed in the
court below. The manors, lands, &c., are not to be aliened, to the dis-
herison of the plaintiff (below). What the tenants may do with their
estates is immaterial. It is enough to say they could not effectually do
snything to the disherison of the heirs inheritable by force of the said
recited settlement or of that present act of parliament,—of which heirs
inheritable the plaintiff (below) 18 undoubtedly one.

If, then, the restraint upon alienation in clause 8 had been absolute
and unqualified, the title of the plaintiff below would have been clear.
But it was not absolute : it was qualified by a proviso, which enabled the
tenant in tail,—who should within six months after he attained the age
of eighteen years take certain *oaths and subscribe a certain [*222d
declaration, and thenceforth continue a Protestant until he should -
attain the age of twenty-one, and, after attaining that age, while he con-
tinved to be a Protestant,—to alien the same premises, or any part
thereof, as freely as hé might have done if that act had never been made.

Now, it may be observed,—first, that no tenant in tail of the manors,
lands, &c., has fulfilled the conditions required by the proviso to enable
him to alienate. What effect the act for the relief of Roman Catholics
had upon the 8th section and its proviso will be adverted’'to presently.
But,—secondly, it may be observed (and this is far more important) that
the proviso in the 8th section is absolutely repealed by the 82d section
of the private act of 6 & T Vict. c. 28: and the effect of that repeal we
apprehend to be, that, for all matters occurring subsequent to the repeal,
the private act of 6 G. 1, c. 29, must be read as if there never had been
any such proviso: see Kay ». Goodwin, 6 Bingh. 576 (E. C. L. R. vol.
19), 4 M. & P. 8341. And, as the private act repealing the proviso was
passed in the year 1848, and the disentailing deed was not executed till
the year 1856, the power of alienation (if any ever existed under any
circumstances) was not exercised until thirteen years after the repeal of
the proviso to the 8th section, upon which alone it could (apparently) be
founded, and was therefore utterly void on the death of Earl Bertram.

We are aware that a large portion of the argument of the counsel of
the plaintiff in error was directed to prove that the 8th section of the
private act of 6 G. 1, c. 29, was entirely swept away by the Roman
Catholic Relief Act, 10 G. 4, c. 7. But, in our judgment, it was not;
for, there is no allusion, direot or indirect, to the private act of 6 G. 1,
¢. 29, in the Roman Catholic Relief Act or in any of the acts at any
time passed on the subject. But we are told, that, upon a large [*222¢
*and broad view of the statutes, and looking at the policy of the
legislature as displayed and disclosed from time to time, the inevitable
conclusion is that the 8th seotion was repealed and swept away as if it
bad never existed. We, however, come to a different conclusion: and,
3 the legislature in the year 1848 recognised the existence of the
private act, by reciting it in the preamble of the 6 & T Viet. ¢. 28, and,
more than that, dealt with it in the 82d clause, by repealing part of the
8th section, viz. the very proviso that is said to have been swept away
by the Roman Catholic Relief Act, it cannot be that a -private act of
parliament affecting the succession to an inheritance, and which created

VOL. VI., C. B. (N. 8.)—10
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important rights and claims in certain persons designated in the act, is
to be deemed merely by implication or inference to have been repealed,
when parliament has itself, in language unmistakeable, recognised its
continuance as a private act, and has dealt with it by distinctly repeal-
ing in terms the important proviso upon the true construction of which
8o much (no doubt) depended, until its repeal has rendered it unnecessary
to construe it at all,

We think nothing can be more plain than that the repeal of the proviso
in the 8th section of the 6 G. 1, c. 29, by the 6 & T Viect. c. 28, s. 32,
was a legislative recognition that the act itself remained unrepealed, and
that the 8th section (without the proviso) should from the passing of the
6 & T Vict. c. 28, operate absolutely in restraint of alienation. And,
even if the private act of 6 & 7 Vict. c. 28 had not passed, we are of
opinion that the 6 G. 1, ¢. 29, s. 8, was not repealed by the Roman
Catholic Relief Act, 10 G. 4, c. 7.

It was, indeed, contended, from a comparison of the language of the
11 & 12 W, 3, c. 4, 8. 4 (to which our particular attention was directed)
with that of the proviso to the 8th section, that the 8th section was
*229f] merely a part of the general law affecting Roman Catholics,

*and was to be construed in conjunction with those statutes
which created a general disability; and that, by implication and con-
struction, the 8th section ought to be considered as repealed, when they
were repealed. But we think we should not be justified in regarding
the 8th section as part of the general law against Roman Catholics.
The portion of it which resembles the language of the statute of W. 8 is
enabling rather than disabling ; and, though the 8th section (as a whole)
is disabling, there is nothing to show that the 8th section was confined
to Roman Catholics. In its terms it applies to all persons who might
become tenants in tail by virtue of the private act of parliament.

We think that these considerations dispose of the points argued before
us, in a manner to leave no doubt as to the judgment we ought to pro-
nounce, and to render it unnecessary to advert to the cases cited. In
our opinion, whether there was under the settlement of 1700 a prior
estate, and paramount to the estate which Earl Bertram might (but for
the statute) have taken under the settlement of 1718, we think the posi-
tive enactments of the statute vest the manors, lands, &c., in the plaintiff
as tenant in tail, not under either settlement, but by virtue of the pro-
visions of the act of parliament: and, we think, that, as the 8th section
of the 6 G. 1, c. 29, was not repealed by the Roman Catholic Relief
Act, but the proviso has been repealed in 1843, by the 6 & T Vict. c. 28,
8. 82, the disentailing deed executed subsequently, in 1856, cannot
prevent the right of the plaintiff (below) from prevaiﬁng. We therefore
give judgment that the rule be discharged, in affirmance of the decision
of the Court of Common Pleas.

I ought to add, that, in this judgment, we are unanimous, but that I
alone am responsible for the reasons and the form in which they are
presented. Judgment affirmed.
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*SMITH o. ROCHE. April 2T. [*223

The declaration vtrwed that the plaintiff was the mother of two illegitimate children of which
the defandant was the father, that the plaintiff, having relinquished all immoral intercourse
with the defendant, bad at his request undertaken and then had the care hnd nurture of the said
children, and that, in sideration of the premi and that the plaintiff would, at the request
of the defendant, continue to take charge of the said children, and to supply them with such
things as shoald be neceasary for their use and henefit, he the defendant promised the plaintiff
to pay her the sum of 504 a year for and during a time not yet expired :—Held, that the
declaration disclosed a sufficient ideration for the defendant’s promi

The third ples stated, that, after the making of the promise and before any part of the money"
claimed by the plaintiff began to accrue or become due or payable, one of the said children
died :—Held, no answer to the action.

THIS was an action for the breach of an agreement to pay for the
support of the defendant’s illegitimate children.

The declaration stated, that the plaintiff, being then sole and unmar-
ried, and having theretofore always eonducted herself with chastity and
decorum, was seduced by the defendant, who then debauched and car-
nally bnew the plaintiff, she then being so sole and unmarried as afore-
said, and by means of which said seduction and carnal knowledge the
said plaintiff then became and was pregnant, and afterwards, and before
the making of the promises thereinafter mentioned, was delivered of a
bastard child, to wit, a dsughter, which said child had been and was
bégotten by the defendant, and afterwards, and before the making of
the promises thereinafter mentioned, was delivered of another bastard
child, to wit, s son, which said last-mentioned child had been and was
begotten by the said dé¢fendant, and is now living:- that afterwards,
and before the making of the promises thereinafter mentioned, the said
pluintiff, being so sole and unmarried as aforesaid, and having wholl
relinquished and given up all cohabitation and immoral intercourse wit
the .defendant, had, at the request of the defendant, undertaken and
then had the care and nurture of the said children; and thereupon,
afterwards, in consideration of the premisés, and that the plaintiff would,
at the request of the defendant, continue to take charge of the said
children, and to supply them with such things as should be *neces- *994
sary for their use and benefit, he the defendant then promised L
the plaintiff, she then being 8o sole and unmarried as aforesaid, that
he the defendant should or would pay or cause to be paid to the plaintiff
the sum of 50L a year for and during a term which has not yet expired,(a)
to be paid quarterly, that is to say, on the 1st day of February, the 1st
day of May, the 1st day of August, and the first day of November in
each and every year during the time aforesaid, the first of such quar-
terly payments to be due and payable on the 1st day of February, 1853 :
Averment, that, although the plaintiff had done all things necessary,
sud all things had ocourred amr happened, and all conditions had been
performed, necessary to entitle the plaintiff to have the defendant to
pay to the plaintiff the said sum of 50L a year by the quarterly pay-
ments thereinbefore in that behalf mentioned; yet the plaintiff in fact
said, that afterwards, and before the commencement of this suit, & lar
tum of money, to wit, the sum of 62l 10s. of the said yearly sum of 50L.,
for one year and one quarter of another year, which elapsed before the

(a) These words were at the trial substitated for the following,— during the life of the plain-
u'
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commencement of this suit, became and was due and payable from the
defendant to the plaintiff under and by virtue of the said promise of
the defendant in that behalf, yet the defendant had not at any time paid
the same, or any part thereof; to/ the plaintiff, and the said sum of
620. 10s. and every part thereof remained wholly due and unpaid. |
Third plea, to the first count,—that, after the making of the promise
in that count mentioned, and before any part of the money in that count
claimed by the plaintiff began to accrue or become due or payable, one
of the said children died.
*295] *Demurrer, to the third plea, the ground of demurrer stated
in the margin being,—*‘ that the decath of the said child does
not afford any answer to the defendant’s promise to pay the yearly sum
for and during the life of the plaintiff.”” Joinder. .
Hannan (with whom was Petersdorff, Serjt.), in support of the
demurrer.—The declaration discloses a sufficient consideration for the
defendant’s promise. It will be contended oun the part of the defendant
that there was no consideration for the defendant’s promise to pay the
50, a year, inasmuch as the law cast upon the mother the duty and
obligation of supporting her illegitimate offspring. The 71st section of
the Poor Law Amendment Act, 4 & 5 W. 4, c. 76, enacted that  every
child which shall be born a bastard after the passing of this act shall
have and follow the settlement of the mother of such child until such
child shall attain the age of sixteen, or shall acquire a settlement in its
own right, and such mother, so long as she shall be unmarried or a
widow, shall be bound to maintain such child as a part of her family
until such child shall attain the age of sizteen ; and all relief granted to
such child while under the age of sixteen shall be considered as granted
to such mother: Provided always that such liability of such mother as
aforesaid shall cease on the marriage of such child, if a female.”” And
8. T2 enacted, that, ¢ when any child shall hereafter be born a bastard,
and shall by reason of the inability of the mother of such child to pro-
vide for its maintenance become chargeable to any parish, the overseers
or guardians of such parish, or the guardians of any unmion in which
such parish may be situate, may, if they think proper, after diligent
inquiry after the father of such child, apply to the next general quarter
*926] sessions of the *peace within the jurisdiction of which such
“"J parish or union shall be situate, after such child shall have be-
come chargeable, for an order upon the person whom they shall charge
with being the putative father of such child, to reimburse such parish
or union for its maintenance and support; and the court to which such
application shall be made shall proceed to hear evidence thereon, and
if it shall be satisfied, after hearing both parties, that the person so
charged is really and in truth the %nther of such child, it shall make
such order upon such person in that respect as to such court shall appear
to be just and reasonable under all the circumstances of the case:
Provided always that no such order shall be made unless the evidence
of the mother of such bastard child shall be corroborated in some
material particular by other testimony to the satisfaction of such court :
Provided also that such order shall in no gase exceed the actual expense
incurred or to be incurred for the maintenance and support of such bas-
tard child while so chargeable, and shall continue in force only
until such child shall attain the age of seven years, if he shall so long

—_— —
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live : Provided also that no part of the moneys paid by such putative
father in pursuance of such order shall at any time be paid to the mother
of such bastard child, nor in any way be applied to the maintenance and
support of such mother,” | The mode of proceeding is somewhat modified
by the 7 & 8 Vipt. ¢. 101, 88. 1,'2,°8, 'and 6. The 2d section provides
that ‘“ any single woman who may be with child, or who may be delivered
of a bastard child after the passing of this act, or who has been delivered
of a bastard child within the period of six calendar months before the
passing of this act, may either before the birth or at any time within
twelve months from the birth of such child, or at any time thereafter, upon
proof that the man alleged to be the father of such child has within
*the twelve months next after the birth of such child paid money %097
for its maintenance, make application to any one justice of the [
peace acting for the petty sessional division of the county, or for the
city, borough, or place in which she may reside, for a summons to be
served on the man alleged by her to be the father of such child: and if
such application be made before the birth of the child, the woman shall
make a deposition upon oath stating who is the father of such child, and
such justice of the peace shall therempon issue his summons to the
person alleged to be the father of such child to appear at a petty session
to be holden after the expiration of six days at least for the petty
sessional division, city, borough, or other place in which such justice
usually acts.”” [ByLES, J.—The mother is chargeable for sixteen years,
“if of sufficient ability;” the putative father for seven years only.]
Yes. There have been several comparatively recent decisions upon the
construction of contracts of this sort. In Jennings v. Brown, 9 M. &
W. 496,1 the reputed father of an illegitimate child promised to pay the
mother an annuity if she would maintain the child and keep secret their
connection : and it was held that the maintenance of the child was a
sufficient consideration to sustain an assumpsit. The court there said :
“ The father might have had the child affiliated on him, and the consid-
eration must be understood to be for ordinary provision. We think that
a sufficient consideration.” In Linnegar v. Hodd, § C. B. 437 (E. C.
L. R. vol. 57), the father of an illegitimate child promised the mother,
that, if she would abstain from affiliating the child, he would pay her
2. 6d. per week for its maintenance: the mother did so abstain, and
suffered the time limited by the statute for obtaining an order of affilia-
tion to expire: and it was held that the promise bound the father, and
that indebitatus assumpsit lay, the ®consideration having been [*228
executed. o, here, it is implied that the mother will not 1ffiliate
the children, but will take upon herself their sole support and main-
tenance. The next case is Hicks v. Gregory, 8 C. B. 378 (E. C. L. R.
vol. 65). There, the reputed father of an illegitimate child, upon ceasing
to cohabit with the m.other, wrote to her as follows,—‘ As I always
promised that you and your child should never want, I will allow you
100l a year for your life and little Emma’s, to begin from the 1st of
July, and to be paid quarterly, which I think will be sufficient to keep
ly'ou in great comfort. Of course, if I hear of your bebaving ill, or
ringing up your child improperly, I will stop the allowance to you:"
snd it was held by Wilde, C. Fj and Maule, J., that the letter disclosed
4 sufficient consideration for the promise to pay the annuity, viz. the
mother’s properly bringing up the child. It is true that Williams, J.,
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did not assent to the judgment there; but the doubt which that learned
judge entertained does not detract from the case as an authority here.(a)
Crowhurst v. Laverack, 8 Exch. 208,% is also to a certain extent an
authority for the plaintiff. There, the father and mother of an illegiti-
mate child ‘eéntered 'into) the) following agreement,—¢‘‘ Agreement made
between L. of, &c., and 8., single woman, respecting the maintenance of
a certain illegitimate female child. L. agrees to pay 45l to the child,
as follows,—12/ to be paid down, and the remaining 33L..in four equal
payments in four years,—the first of such payments, 8l 5s. to be made
on the 30th of December, 1836, and every succeeding 30th of December
till the period of four years do expire: but, if the child should die
*229] before the four years do expire, the payments to *cease at such
decease.” The 12l. was paid at the time, and the agreement was

placed in the hands of the attesting witness, The mother having after-
wards heard that the father had got possession of the agreement,
obtained against him an affiliation order for payment of a weekly sum,
which was duly paid. Subsequently the mother married, and joined
with her husband in an action against the father, one count of the decla-
ration being for necessaries supplied to the child by her before her
marriage, and another count for necessaries supplied by her and her
husban% after their marriage : and it was held, that, if the meaning of
the agreement was that the father would make the stipulated payments
if the mother would support the child, then the agreement was without
consideration ; but that, if the meaning of it was that the mother would
undertake the sole maintenance, without affiliating the child, in which
case there would be a good consideration, then the agreement had not
been performed. ¢ According to the literal construction of this agree-
ment,”’ said Parke, B., ¢ the %efendant undertakes to pay if the female
plaintiff will support the child; and, in that case, there is no considera-
tion for the agreement, since she was by law bound to do se. If the
meaning is that she will undertake the sole maintenance of the child
without affiliating it, in which case there would be a good consideration,
then the agreement has not been performed.” [WILLES, J.—Suppose
the mother and child were out of the kingdom, what would be her legal
obligation ? Besides, the mother is only bound by law to maintain her
illegitimate offspring provided she is of sufficient ability.] If the
mother has by the terms of the contract taken upon herself a greater
obligation than was already imposed upon her by law, that will be a
sufficient consideration for the defendant’s promise. Then, as to the
*230] third *plea, which is based on the assumption that the death of
one of the children put an end to the contract altogether. It is
submitted that it could not in any case afford an answer to any part of
the claim. The contract is, that, in consideration that the pﬁintiﬂ' at
the defendant’s request had undertaken the care and nurture of the
children, and that she would at the request of the defendant continue
to tuke charge of the said children and to supply them with such things
a8 should be necessary for their use and benefit, the defendant would
pay the plaintiff 50 a year. ¢ Children” is nomen collectivum, em-
bracing any number there might be. Suppose, instead of children, the

(a) The doubt of Williams, J., was, that the father only intended to coufer upon the plaintiff
(the mother) a bounty, which he might recall at pleasure.
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word had been “ family,” would the fact of the family being reduced to
one have made any difference in the construction of the contract ?
Lush, Q. C. (with whom was Tompson Chitty), coutrd.(a)}—There is
no consideration stated in the declaration for the defendant’s promise,—
the plaintifi°’s promise/*t6 maintain the children being no more *931
than the law had already cast upon her, and there being no obli- C
gation legal or otherwise on the defendant. By the T1st section of the
4&5W. 4, c. 76, the liability of the mother in respect of her illegiti-
mate children is, not merely to maintain them, but to maintain them as
partof her family. [CockBuRrN,C.J.—That provision was not intended
to apply to any but such as come within the scope of the poor laws.]
The language is general. [CockBURN, C. J.—The whole scope of the
act has reference to the relief of the poor.] The ground of decision in
all the cases cited on the other side, was, that there was something more
to be done than merely maintaining the child. In Jennin%:l v. Brown,
part of the consideration was, that the connection should be kept secret ;
in Linnegar v. Hodd, that the mother would abstain from affiliating the
child; and in Hicks v. Gregory, that she would conduct herself well,
and bring up the child properly. Besides, in all these cases, the ques-
tion arose upon the construction of the contract, and not upon demurrer.
8o, in Crowhurst v. Laverack, part of the consideration was assumed to
be, the mother’s abstaining from affiliating the child. [CRoWDER, J.—
Must we not construe this contract as meaning that the children were
not to be affiliated ?] The declaration should then have alleged that as
part of the consideration. [CockBuRrN, C. J.—How do you distinguish
this case from Hicks v. Gregory? The very same argument might have
been urged there that you are relying upon here.] Parts of the judg-
ment in that case are very unsatisfactory. The Lord Chief Justice does
not at all advert to the liability of the mother to maintain the child.
That case was cited in Crowhurst v. Laverack, but without producing
any itnpression. The third plea shows that the performance on the
plaintiffi’'s part of that which was the consideration *for the [*282
def:ndant’s promise had become impossible. [WiLLES, J.—Sup-
pose this had been an annuity given by a will in these terms, for the
support of the two children, would it cease or abate by the death of
one;] The Court of Chancery in that case would probably construe
the devise in favour of the survivor. [WILLES, J.—Suppose there be a
recognisance of bail for two, and one dies?] That is a totally different
question. If a guarantee were given for a thing to be done by two, and
one of them diof,u the guarantee would before the late Mercantile Law
Amendment Act, 19 & 20 Viet. c. 97, s. 8, be gone. The whole con-
sideration must be performed. [CockBUrN, C. J.—Why is the payment

(a) The points marked for argument on the part of the defendant were as follows,—

“That the third plea is good in law:

“That the first count of the declaration is bad in substance; that there is no sufficient con-
sideration alleged for the defendant’s promise in that count; that the ohildren of the plaintiff
being illegitmnte, she was bound by law to support and maintain them, and no duty was cast
upon the defendant to do so; that the moral obligation of the defendant to support the children
was not a sufficient consideration for the defendant’s promise :

“That, supposing the promise of the defendant to be founded on a sufficient consideration,
then, as the oonsideration was the plaiotiff’s continuing to take charge of the said children,
avd to supply them with ies, the defendant was discharged from his liability by its being
impossible for the plaintiff, by reason of the death of one of the said children, to perform the
cunsideration for the defendant’s promise.”
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of the 50l a year to be limited to the joint lives of the two children?
Is the surviving child to be left destitute ?] The contract is indivisible:
it is an entire contract for the payment of 50l a year for the use and
benefit of the two children. :

CockBURN;, (s J..++1 am of opinion that the plaintiff is entitled to our
judgment upon this demurrer. There are two questions,—first, whether
the first count of the declaration discloses a good cause of action,—
secondly, whether, assuming that it does, the third plea affords an an-
swer to it. The action is brought to recover certain instalments of an
annuity. The declaration, after stating that the plaintiff was the mother
of two illegitimate children of which the defendant was the father, goes
on to allege that the plaintiff, having relinquished and given up all co-
habitation and immoral intercourse with the defendant, had, at the
request of the defendant, undertaken and then had the care and nurture
of the said children, and that -thereupon, in * consideration of the
premises, and that the plaintiff would, at the request of the defendant,
continue to take charge of the said children and to supply them
*233] *with such things as should be necessary for their use and benefit,

he the defendant then promised the plaintiff, she then being so
sole and unmarrjed as aforesaid, that he the defendant would pay or
cause to be paid to the plaintiff the sum of 50l a year for and duringa
term which has not yet expired.” It is contended that there was no
consideration for this promise of the defendant, inasmuch as the law had
already imposed upon the plaintiff an obligation to do that which is set
forth as the consideration, viz., her having undertaken the care and
nurture of the children: and, in support of this objection, reference has
been made to the statute for the relief of the poor, 4 & 5 W. 4, c. 76,
the T1st and T2d sections of which provide that the mother of a bastard
child, so long as she remains unmarried or a widow, is bound to main-
tain it as part of her family until the age of sixteen or marriage, and
define the extent of the liability of the putative father. But, when we
look into the statutes, we find that this liability of the mother is to be
taken with this qualification,—that she is of ability to maintain the
child. If she be not of ability, the obligation as respects her becomes
ineffectual and inoperative, and the maintenance of the child thus left
destitute is cast upon the parish. Besides, the woman has a right to
call upon the father to contribute to the support of his illegitimate
offspring. Now, this contract would practically have the effect of
depriving her of this latter advantage. The 7 & 8 Viet. ¢. 101, ss. 2,
3, and 6, secure to the mother assistance from the father, provided she
is unable to maintain the child herself. She may go before the magis-
trate for an order upon him for that purpose; but the making of t%ut
order is in the discretion of the magistrate, and is to be exercised by
him with a due regard to all the circumstances of the case,—one of
*234] which circumstances would be the *ability or non-ability of the

mother to support the child herself; another would be, whether
or not the father had already made provision for that purpose. It
would be monstrous to suppose that the magistrate, when he found that
the father had already made a sufficient provision for the maintenance
of his illicit offspring, should allow him to be harassed by an order of
affiliation. Now, if the general effect of this contract would be to
deprive the mother of that means of compelling the father to make
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contribution, it would throw upon her the obligation to maintain the
children herself. The general effect of the contract is to cast that
burthen upon her. If so, there is, independently of the statutes referred
to, a good and sufficient consideration to support the defendant’s pro-
mise ; which may in effect be taken to be this,—* If you, the mother of
my two illegitimate children, will continue to take charge of them, and
to supply them with such things as may be necessary for their use and
benefit, I will pay dyou 50l a year.” Read in that way, I think the decla-
ration is good, and discloses a sufficient consideration for the defendant’s
promise, even assuming the proposition laid down by the Court of Ex-
chequer in Crowhurst v. Laverack, 8 Exch. 208,1 to be tenable, viz.,
that the obligation imposed upon the mother by the poor-law acts
prevents her undertaking to maintain the child from enuring as a con-
sideration for the defendant’s promise to make the stipulated payments.

Then, as to the third plea, which sets up in answer to the declaration,
that, after the making olP the promise, and before any part of the money
in the declaration claimed began to accrue or become due or payable,
one of the said children died. The question is, whether, the contract
being to pay 50I. a year for the maintenance and support of the two
children, the death of one of them necessarily puts an end to it. When
*we look at the circumstances set forth in the declaration,—that [*235
the plaintiff, being the mother of two illegitimate children of * ~
which the defendant was the father, had undertaken the charge of them,
and, at the defendant’s request, had further undertaken to continue to
take charge of and to supply them with such things as should be neces-
sary for their support; and that the defendant, in consideration of this,
promised to pay the plaintiff 50I. a year,—I do not see, that, because
one of the children has died, the plaintiff, who has done all in her
power to perform the contract on her part, should be deprived of the
benefit of it. It is unnecessary to say how long the annuity is to be
payable : it may be for the plaintiff’s life ; but it is enough, for the pur-

ose of the present plea, to say that it is for a term not yet expired.

or these reasons, I am of opinion that a sufficient consideration is dis-
closed upon the face of the Xecluration, and that the third plea affords
Do answer to it.

CrowDER, J.—I am of the same opinion. Looking at the statement
of the contract in the declaration, I think there is ample consideration
on the face of it to support the promise. The objection is, that the con-
sideration is insufficient, because the plaintiff has undertaken to do no
more than she was already bound to do by the 4 & 5 W. 4, c. 76, 8. T1.
Now, without giving any opinion as to whether or not that statute has
the application to the matter in hand which it is assumed to have, it
appears to me, that, taking the argument to the fullest extent,—that,
by force of the T1st section, the plaintiff was already bound to maintain
the children as part of her family,—the consideration here goes far
beyond that, and far beyond any obligition which the law has cast upon
her. She undertakes to support the children in all events and for an
unlimited time. *Suppose she should become so reduced in cir- [*286
cumstances as to absolve her from the obligation imposed on her,
by the statute, that would not relieve her from this contract, to continue
to take charge of the children and to supply them with all things neces-
sary for their use and benefit. The consideration is elearly sufficient.
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- I also perfectly agree with the Lord Chief Justice that the effect of the
contract is that the plaintiff was to continue to support the children so
that they should not be a burthen on the defendant: and that isan
ample consideration for the defendant’s promise, and is quite independent
of any question'arising upon the poor-law acts. The next question is,
whether the third plea affords any answer to the declaration. It seems
to me that it does not. Looking at the consideration and the promise
alleged in the declaration, I find that the promise is not confined to the
maintenance of the children: the way it is alleged is this,—The decls-
ration begins with stating the intercourse resulting in the birth of two
children, and that, the intercourse having ceased, the plaintiff had at
the request of the defendant undertaken and then had the care and
nurture of the children: it then goes on to aver, that, in consideration
of the premises, and that the plaintiff would at the request of the
defendant continue to take charge of the said children, and to supply
them with such things as should be necessary for their use and benefit,
he the defendant then promised the plaintiff that he would pay her 50L
a year, &c. I see no reason why the defendant should not for that con-
sideration undertake to pay the 50l a year. Then, one of the children
having died, can the plaintiff prove that she has performed that which
was the consideration for the defendant’s promise? She has continued
to take charge of the children and to supply them with all things neces-
#987] 8ary, 80 as to relieve *the defendant from the burthen of support-

ing them, until the death of them, and she still continues to sup-
port the surviving child. She has, therefore, done all she could do to
perform her part of the contract. I therefore think the plea, which
alleges that one of the children had ‘died before any of the money
claimed by the declaration became payable, affords no answer to the
action.

WiLLEs, J.—I entirely concur in the opinions pronounced by my
Lord and my Brother Crowder.

ByLEs, J.—I am of opinion that the declaration in this case is per-
fectly free from objection. The obligation which the law casts upon
the mother of an illegitimate child, is, to maintain it provided she be of
sufficient ability to do so. The T1st section of the 4 & 5 W. 4, ¢. 76,
which enacts that the mother of every child which shall be born a
bastard, shall, so long as she shall be unmarried or a widow, be bound
to maintain such child as a part of her family, until such child shall
attain the age of sixteen, seems to me to refer to the old statute of 43
Eliz. c. 2, s. 7, which provided ¢ that the father and grandfather, and the
mother and grandmother, and the children of every poor, old, blind,
lame, and impotent person, or other poor person not able to work, being
of sufficient ability, shall, at their own charges, relieve and maintain
every such poor person, in that manner, and according to that rate, as
by the justices of the peace of that county where such sufficient persons
dwell, or the greater number of them, at their general quarter sessions
shall be assessed, upon pain that every one of them shall forfeit 20s. for
every month which they shall fail th.rein.” Now, an illegitimate child
was nqt within that provision. It seems, to me that thé object of the
*288] *subsequent statute was, to compel the mother of an illegitimate

child to maintain it in the same manner and to the same extent
as the obligation was before imposed by law upon the parents of legiti-




COMMON BENCH REPORTS. (6 J. SCOTT. N.8.) 238

mate children, viz., subject to her being of sufficient ability. Here, the
obligation which the mother takes upon herself, is, to maintain the
children solely and absolutely ; and wherever they may be, and wherever
she may be : and, further, she is to take charge of them,—such charge
a8 is comprehended ‘i the terms““care and nurture.” There is, there-
fore, in my judgment, abundant consideration for the defendant’s pro-
mise. .As to the plea, it seems to me to afford no answer whatever to
the declaration. There is no provision in the contract for the cesser of
the annuity on the happening of the death of one of the children. The
‘plaintiff has done all that in her lay to perform her part of the bargain.
f should say,—though it is unnecessary to decide that,—that the
mother’s promise to supply the children with necessaries was to continue
80 long as either of the children should live; but that the annuity should
continue to be payable to her notwithstanding the death of both. It
seems to me to be precisely the same as if the defendant had paid a sum
in gross. In that case, he clearly could not have maintained an action
to recover back any part of the money if one or both the children had
died. For these reasons, I am of opinion that our judgment must be
for the plaintiff upon both grounds. Judgment for the plaintiff.

e —

*THE HODDESDON GAS AND COKE COMPANY
(Limited), App., HASELWOOD, Resp. April 29.

There is no obligation upon“a gas company registered under the 19 & 20 Viot. e. 47, to eontinue
to supply a eustomer with gas for any particular period : nor does the circumstance of quar-
terly payments, or the hiring of a meter by the year, or of the company being the only one
in the neighbourhood, afford any ground for implying a contract to that effect.

[*239

Turs was an appeal against a decision of the judge of the Hertford
county court on a plaint in which William Haselwood was plaintiff and
The ﬁoddesdon Gas Company were defendants.

The plaintiff was the Xroprietor of a large school at Hoddesdon,
having between sixty and seventy boys. The school had been for
several years lighte({ and heated with gas supplied by meter to the
plaintiff by the defendants. The defendants are a company having
limited liability under the 19 & 20 Vict. c. 47, and have been in the
habit of supplying the town of Hoddesdon with gas since 1849, and
have the sole and exclusive supply of gas at that p%ace. The company
bhave no special act.

The plaintiff sought to recover the sum of 80l for loss and damages
sustained by him by reason of the defendants’ wrongfully cutting off the
gas from his school on the 4th of May, 1859, contrary to the contract
between him and the company. The cause was tried on the 25th of May
last, with a jury, when the following evidence was adduced on the part
of the plaintiff :—

William Haselwood, the plaintiff, stated that he lived at Hoddesdon,
and kept a school there; that the defendants had supplied his school
with gas from the year 1849 up to the 4th of May last ; that he was in the
habit of paying for the gas quarterly, according to accounts rendered
to him by the company, viz. on the 1st of February, the 1st of April,
the 1t of August, and the 1st of November; that he also hired of the
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*240] company a meter, at 58. a year, but paid for it *quarterly. [The

quarterly accounts, and receipts for gas and rent of meter, given
by the company to the plaintiff, were put in and read.] That on the
2;th of January last, being four days before the end of the current
quarter, the sccretary tothe company called to look at the meter, aud
remarked that it had not registered so much as in the corresponding
quarter in the previous year, which ended on the 1st of February, 1858;
that he looked at the meter, and found that it stood at 110,800 feet;
that on the 1st of November, 1857, it stood at 105,700, showing the
consumption for that quarter, less the four days, as indicated by the
meter, to be 5100 feet of gas; that the consumption for the correspond-
ing quarter ending on the 1st of February, 1857, was 17,800 cubic feet;
that the secretary said he was not at all satisfied at such a difference,
and that he should charge considerably more than the meter indicated ;
and that he (the plaintiff) received the following letter from the com-
pany on the 5th of February, 1858 :— :

““Hoddesdon Gas and Coke Company (Limited).
. “ Board Room, 5th February, 1858.
¢ Sir,—The Secretary having reported the quantity of gas registered
by the meter in your school during the last quarter, which to the direc-
tors is very unsatisfactory, they have to request you will allow their
man to remove it on Saturday morning at 11 a. m. for the purpose of
testing its accuracy. 8. WARNER, Chairman.”

To this letter the plaintiff sent the following reply, addressed to the
- chairman :—
“ Hoddesdon, February 5th, 1858.
¢ Sir,—The discrepancy in the quantity of gas consumed, comparing
it with the consumption of last year, may be fairly accounted for by the
fact of not having occasion to use our gas-stoves the present mild season
*241] *until within the last ten days: indeed, Mr. Allen only fixed
them last week. I will not permit your man to remove the
meter: but I have no objection to Mr. Hunt doing so for the purpose
of testing its accuracy, sending it to the maker of the meter for that
purpose: and, under any circamstances, I am willing to abide by the
quantity consumed in the corresponding quarter of former years prior
to the introduction of the stoves. “ WiLLiaM HasgLwoop.”

The plaintiff further stated, that, on the 8th of February, the meter
was taken away by Mr. Hunt and Mr. Ship, and a new meter put up on
the 15th of February; that he paid into court 8I. 18s. 9d. in a cross-
plaint in this court (then standing for trial), for the quantity of gas as
indicated by the meter on the 27th of January, and also for 2000 feet
in addition from the 2Tth of January until the 15th of February; that
he disputed the difference, 11. 1s. 9d., claimed by the company for 2300
feet; that, on the 27th of April, he received a letter from the defend-
ant;,l;md sent a letter to the chairman, dated the 25th of March, 1858,
as follows : —

¢“To the Chairman of the Hoddesdon Gas Company.

¢ Sir,—~Your secretary has charged my gas for tﬁe uarter endins :
February 1st at 10,000, whilst the meter gave 5100. Now, I can fin
no reason that the latter quantity should not be correct. Your manager
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has inspected the meter weekly since the 16th of February, and found
the consumption, with two gas-stoves going, 1000 weekly. From the
1st November to our school breaking up on the 16th December, in con-
sequence of the mild/season, our/stoves. were not in operation or fixed,
and our consumption then would be about 800 weekly from the 16th
December to the 26th January. Our vacation we do not light the
school *premises: therefore, taking the consumption from Novem- [*242
ber 1st to December 16th, seven weeks, at 800 would be 2100, Lt =%
and from January 26th to February 15th, three weeks at 1000, 8000,
would make the total 5100. A check for the proper amount may be
bad by your manager at any time. “W. HasELwooD.”

On the 16th of April, the plaintiff received a letter from the Gas
Company as follows :—

¢ Hoddesdon Gas and Coke Company (Limited),

“16th April, 1858.
“8ir,—I beg to inform you it was resolved at a meeting of the
directors held this day, that the gas account as furnished to you from
the last meeting, amounting to 7. 13s. 9d., bead hered to, the directors
feeling fully satisfied it was under the actual consumption. To prevent

further unpleasantness, it is requested the amount be paid forthwith.

¢S, WARNER, Chairman.”

On the 24th of April, the plaintif’ enclosed the defendants a check
for 51 17s., which he conceived to be all that was due to them ; and, on
the 27th, he received a letter from the secretary, as follows :—

«“27th April, 1858,
“8ir,—The directors beg to acknowledge your note addressed to their
chairman, and to inform you they are fully convinced the charge made
for gas from November 1st to 15th February, is less than the actual
consumption. Under these circumstances, they will feel obliged by
{our forwarding the balance. Your failing to do so before the 3d of
{ay will compel them to discontinue the supply of gas from that date.”

Some further correspondence took place between the plaintiff and his
attorney and the secretary of the *company, which resulted (the [*243
plaintiff declining to pay what the company demanded) in the
supply of gas being cut off on the 4th of May, 1858.

vidence was given by the plaintiff of the cost of putting up the gas-
stoves, which, in consequence of the defendants’ refusal to supply him
(there being no other gas-works in the town), had become useless.

One of the plaintif% 's witnesses, a gas-fitter, who was present when
the meter was removed on the 8th of February, stated, on cross-examina-
tion, that the company’s manager on that occasion called his attention
to the condition of the connection of the inlet-pipe with the meter; and
that he judged, from the general ajpearance of the meter, that the pipe
connecting it with the main had been disconnected from the meter and
counected again in a rough and unbusiness-like manner.

+ Oun the part of the defendants, it was submitted that there was no
obligation on them to continue to supply the plaintiff with gas after the
expiration of the notice contained in t{eir letter of the 27th of April;
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and the learned judge was pressed to nonsuit the plaintiff; but he
declined to do so.

The defendunts then proved, by their secretary, that they were a com-
pany duly registered under the 19 & 20 Vict. c. 47, and their deed of
settlement was' produced; and that it was their practice, when the con-
sumer fails to pay for the gas on demand, to give him a week’s notice,
and then to cut off the supply: and it was proved that this practice also
prevailed with the gas companies in London. They also called their
manager, who atateg, that the appearance presented by the connecting-
pipe clearly showed that it had been frequently disconnected from the
meter, the worm of the acrew being much worn-; and that no person has
any right to interfere with any pipe-connections with the meter, without
a servant of the company being present.

*244] *In leaving the case to the jury, the judge said that there was

evidence to go to them of a contract to supply the plaintiff with
gas, which could not be determined without proper notice; that, in this
case, the gas was cut off after a week’s notice, when the amount claimed
was in dispute; that it should be remembered that the company had an
absolute monopoly in the supply of gas, and the plaintiff could not tell
whether they would ever supply him again; and that, if they were of
opinion that the defendants were not justified in cutting off the gas, they
would find a verdict for the plaintiff. As to the damages, he observed
that no offer had been made to restore the supply, and that he must
assume that the plaintiff had been put to great expense in fitting up the
stoves, and that it would cost & considerab%e sum to restore the premises
to their former state ; that they had had evidence of this; and that the
must take it into consideration, and give the plaintiff the amount claim
or such sum as they should think him entitled to for the injury he had
sustained.

The jury returned a verdict for the plaintiff, damages 801

The defendants appealed on the following grounds,—¢ first, misdireo-
tion,—secondly, the reception of evidence which ought to have been
rejected,—thirdly, that the verdict was against evidence,—fourthly, that
the judge should have nonsuited the plaintiff, or directed the jury to find
for the defendants, as there was no evidence to go to the jury in support
of the plaintiff's case; and also that the judge was wrong in leaving it
to the jury to say whether the defendants acted wrongfully in cuttin
off the gas from the plaintiff’s premises, that being for the court, an
not for the jury; and also that the judge erred in telling the jury, that,
+245] in estimating the damages, they might *take into their considera-

tion the amount claimed for the expense the plaintiff had incurred
in putting up the stoves and gas-fittings, and also m allowing evidence
to be given of the sum so expended, inasmuch as that was not the neces-
sary and natural consequence of the defendants’ act.

Lush (with whom was Codi), for the appellants.(a}—The facts are

(a) The points marked for argument on the part of the appellants, were as follows :—

“ 1. That there was no contract proved by which the company were liable to supply gss for
any ocertain time:

¢ 2. That there was no evi of any ocontract by the company to supply gas for any spe-
eifio period, and that the company might have discontinued the supply at any time, without
aotioe :

a
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shortly these :—The defendants, who are traders in gas, not incorpo-
rated by any special act of parliament, in the year 1849 agreed to
supply the plaintiff's house with gas. The plaintiff, at a cost of about
30L, put up the necessary apparatus, and fittings for receiving the gas.
The supply was continued down to the month of May, 1858. For the
quarter ending the 15th of February in that year, the meter, in the
opinion of the defendants, indicated less gas than bad been consumed ;
and, partly by taking into consideration the quantity consumed in the
corresponding quarter of the previous year, and partly by guess, they
added a certain number of cubic feet to the quantity so indicated, and
charged the plaintiff with the number of feet 8o made up. The plaintiff
refused to pay the *full amount so charged, and, while that [*246
matter was in dispute, the defendants cut off the supply. The
gneetion is, whether under the circumstances they were justified in so
oing. [CockBURN, C. J.—What contract is there to supply ? and for
how%ong? I see none. How does this case differ from that of any
other tradesman,—a butcher or a baker, for instance,—who is at liberty
at any moment to discontinue the daily supply of a customer?] There
can be no difference. [WiLLES, J.—It must be remembered that the
defendants have the monopoly of the supply of gas to this town.] As
there is no contract to supply for any specific time, 8o neither is there
say duty or obligation of any kind cast upon the company to continue
the supply. There is no act of parliament. At all events, they could
not be bound to continue the supply beyond the period indicated by their
notice of the 27th of April. The direction of the judge as to the evi-
dence also was clearly wrong.

Baylis, for the respondent.—The relative position of the parties and
the surrounding circumstances must be looked at to see whether there
was not an implied contract to continue the supply of gas, at all events,
for & reasonable time. Express contract, it must be admitted, there
was none. [CockBurN, C. J.—What are the surrounding circumstances
from which you would imply a contract?] The plaintiff has been sup-
plied with gas by the company for several years, and he has been put
to considerable expense in erecting stoves and fittings. The supply has
hitherto been paid for quarterly; and it is but reasonable, that, like a
hiring or a tenancy, it should be determinable only by a reasonable
notice : Baxter v. Nurse, 6 M. & G. 935 (E. C. L. R. vol. 46), 7 Scott
N. R. 801. [CockBuURN, C. J.—Suppose an ordinary tradesman’s bill
to have been paid quarterly for a long series *of years, could [*247
you infer from that a contract for a quarter’s notice before dis-
continuing the supply ? WiLLks, J., referred to Huffell v. Armistead,
7C. & P. 56 (E. C. L. R. vol. 82).] In Chitty on Contracts, 5th edit.
21, the rule is thus stated,—¢ It is"clear that a promise to a particular
effect may be implied in any given case from the circumstance of the
parties having invariably, on former and similar occasions, adopted any
particular terms or course of dealing.” It is not an immaterial cir-
cumstance here that the plaintiff hired the meter by the year. It is

“3. That the company were not bound to supply the gas after the expiration of the notice
contained in the letter of the 27th of April, 1858

“4. That the [evidence of ] special damsge was not the natural and Yy q
of the gas being discontinued, and was therefore inadmissible, and that the ruling of the judge
Was erronecus.” \ :
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submitted that there was abundant evidence of an implied contract on
the part of the company that the supply should not be suddenly stopped.
[WiLLEs, J.—There might be something in your argument, if the sup-
ply had been causelessly stopped, in-the middle of a quarter: but here
the plaintiff had notice that his supply would be discontinued at the
end of the quarter because he declined to pay the company’s dewmand.]
Because the plaintiff would not submit to an extortionate demand.
[CockBurN, C. J.—Could you compel your oil merchant to continue to
supply you with oil against his will? What difference is there in this
respect between oil and gas?(a)] The company call themselves The
Hoddesdon Gas Light and Coke Company ; and they have the monopoly
of the neighbourhood. This may be assimilated to the case of an ancient
mill, where the rights and obligations of the tenants and of the mill-owner
are reciprocal. The London gas companies have by their acts of par-
liament power to cut off the supply.(b) [CrowDER, J.—The company
have no otherwise a monopoly here but because they happen to be the
only manufacturers of the article in the place. Suppose there were a
*248] concern calling itself the Hoddesdon *Brewery Company, could

you say, that, because the company so chose to designate itself,
it thereby became bound to supply all the Hoddesdon people with beer?
Suppose this company chose to discontinue business, would their obliga-
tion continue ?] That case might fall within the principle of the dictum
of Parke, B., in Burton ». The Great Northern Railway Company, 9
Exch. 507.t1 :

Codd, in reply, was stopped by the court.

CockBURN, C. J.—I am of opinion that our judgment must be in
favour of the appellants, The learned judge of the county court, it
seems, put it to the jury that there was evidence of a contract on the
part of the company to supply the respondent with gas, which could not he
legally determined without notice. I think that was erroneous. I see
no evidence whatever of a contract. It issaid that a contract need not be
express, but may be implied from the surrounding circumstances. That,
no doubt, is 8o in many cases: but there are no surrounding circum-
stances here to warrant any such inference as the judge has drawn.
What are the facts? The company is formed for the purpose of sup-
plying the town and ueighbourhoody with gas. The respondent, being
desirous of having his premises lighted and warmed with gus, adapts
them for its reception by the putting up of stoves and fittings, and hires
from the company a meter for the purpose of measuring the quantity
consumed. I see nothing that was to bind the respondent to take gas
for a single minute longer than he was minded so to do. If there be
no implication of a contract on his part to take, so neither could there
be any implication of a contract on the part of the company to continue
the supply for any definite time. I am fully alive to the arguments of
*249] *inconvenience which have been suggested by Mr. Baylis; but

the same sort of argument would equally be applicable to an in-
finite variety of articles besides gas, which the comfort and convenience
of life render necessary to the consumer. It is altogether a question
of degree. We cannot imply a contract from the accidental circum-
stunce of this company having a monopoly of the supply of gas to this
(a) Or between gas and coke ?
(b) Bee the 16th and 17th sections of the Gasworks Clauses Act, 1847, 10 & 11 Viot. e. 15,
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neighbourhood. I see nothing whatever to bind either the one party to
take or the other to furnish the supply any longer than their conveni-
ence,l or their caprice, if you will, may induce them to take or to
supply. f

CrowDER, J.—I also think that the judge was wrong in telling the
jury that there was evidence from which they might imply a contract
for the supply of gas until some notice was given to determine it.
Where & gas company is incorporated by an act of parliament, there
is usually an express obligation imposed upon it to continue the supply
until & certain notice is given. But this 1s not a company sa incorpo-
rated. It happens that this company are the sole manufacturers of
gs8 in the town in question: and we are called upon thence to infer an
obligation or a contract to supply. I see no ground whatever for any
such inference. The judge ought to have nonsuited the plaintiff.

WiLLes, J.—I am of the same opinion. I cannot see how any con-
tract to continue the supply of gas generally, or until notice, can be
inferred from the circumstances stated in this case. If at any point of
time a contract could be implied, it would be implied from the fact of
the respondent having incurred the expense of putting up the gas-
fittings and stoves. f apprehend nobody could doubt that it was per-
fectly competent to the company to decline to commence to supply the
*respondent with gas. Having commenced it, was there any #h50)
implied contract to continue it? If there was, for what time [
was it to endure? If for a quarter of a year or a year, it is manifest
that the consumer would not have an equivalent for the expense he had
incurred at the outset. The only reasonable contract that could be
implied would be, to continue the supply so long as the fittings should
last, or until the consumer had had a sufficient enjoyment thereof to
repay him for the expense thereof. What a complicated sort of con-
tract that would be to imply for the parties! And yet it is the only one
that could be implied. Seeing that there is this difficulty, the only
conclusion I can come to is that there is no contract at all, except that
the supply is to be determined at the will and pleasure of either party.

ke circumstance of the meter being hired at a yearly rent, and of the
fts-a.coounts having always been paid quarterly, amounts to nothing.
I'bave already referred to a case (Huffell v. Armistead) to show, that,
in the case of a tenancy, the mere fact of the payments having been
made weekly will not warrant the inference of a contract for a week’s
Dotice to quit. If even the respondent was entitled to reasonable no-
tice, he is put out of court by the notice which was served upon him
before the end of the quarter.

Byres, J.—I am of the same cpinion. I can add nothing to what
has been said by my Lord and my two learned Brothers.

Judgment of nonsuit.

VoL, V1., ©. B. (N, 8.)—11
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*251] *BERNSTEIN v. BAXENDALE and Others. April 16.

It is impossible with precise acouracy to define what are *trinkets” within the meaning of the
Lst section of the\Carriers! Aot, 11 Gy 4& 1 W. ¢, o. 68,

But, semble, that the closest approximation is this,—that they must be articles of mere orna
ment, or, if ornament and wtility be combined, the former must be the predominating quslity

For instance, bracelets, shirtpins, rings, brooches, and ornamented tortoise-shell and pear! port-mon
naies, hbowever small their intrinsio value, are “ trinkets.”

8o, #ilk watch-guards are * silks in & manufactured state,” within the act.

Also, emelling-bottles, and the like, are *‘ glass,” within the act.

THIS was an action against the defendants, who were common carriers
trading under the firm of Pickford & Co., to recover the value of certain
fancy articles contained in a package or box which had been delivered
to them by the plaintiff to be carried from London to Bristol, but which
had been lost through the defendants’ negligence.

The account of the goods mentioned 1n the declaration, which was
delivered pursuant to a judge’s order, was as follows :—

. £ ad

6 doz. Ivory bracelets . . . . . 24/ T 40

6 ¢ Black bracelets . . . . . .12/~ 812 0

6 « Ditto . . . . . . . 18- 5 80

6 ¢ 8ilk guards e e+« . . 15- 4100

6 gross Dress buttons . . . . . . 45/~ 1310 0

2 ¢  Pearl studs . . . . . . 15 110 0

8 doz. Agate bracelets . . . . . 60~ 9 00

24 ¢ Ivory bracelets . . . . . . 21- 25 4 0
12 ¢ Ivory bracelets . . . . . - 4 40
6 ¢ Shirt pins . e e . . . 18- 5 8 0

6 ¢ Common gilt rings . . . . . 12 812 0

12 ¢ Brooches . . . . . . 15- 9 0 0
T ¢ DBracelets . . . . 27- -9 9 0

15 ¢  Leather port-monnaies .. . . 18- 18310 9
12 « Do . . . . . . . 8 1916 0
6 « Ditto e+« e« . . . 48- 14 8 0

8 ¢ Tortoiseshell ditto . . . . . 72/- 1016 O

1} % DPearl ditto . . . . . . . 9/- T 4 0

T « Ditte . . . .+ .« . . 12/6 4 T 6

2 ¢« Patentditto . . . . . .27~ 214 0

2 « Ditte . . . . . . . 8 812 0

2 « Ditto. . . . . . . . 48- 416 0

2 %  Russia ditto . . . . . . 721 T 4 0

2 ¢ Leather cigarcases . . . . . 8- 812 0

2 « Ditto . . . . . . . 8 8 80

1 ¢ -Ditto . . . . 3 . . . 108l‘ 5 8 0

1}« Ditto . . . . . . . 48- 812 0

8 ¢ German silver boxes . . . . . 24)- 812 0

2 «“ Ditto . . . . . . . 8 86 0

1 « Ditto. . . . . . . .4 25 0

6 ¢« Ditto,gilt . . . . . . 9- 214 0

8 ¢ Smelling bottles . . . . . . 22- 86 0

2 ¢« Glassflagons. . . . . . 8/ 800

£229 1 6

|
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The defendants paid into court 106l Ts. 6d. to cover the items in
italics in the above account; and, as to the residue, they defended on
the ground that the nature and value of the contents of the package
were not disclosed, a8 required by the Carriers’ Act, 11 G. 4 & 1 W. 4,
¢. 68, 8. 1, which enacts that no common carrier for hire shall be liable
for the loss of any articles of the description following, inter alia,
“jewelry, watches, trinkets, gold-plated articles, glass, silks in a manu-
factured or unmanufactured state,” contained in any parcel or package
which shall have been delivered to be carried for hire, when the value
of such articles shall exceed 10l/.,—unless, at the time of the delivery
thereof at the office, &c., of such common carrier for the purpose of
being carried, the value and nature of such articles shall have been
declared by the person sending or delivering the same.

*Bylus, J., before whom the cause was tried at the sittings in [*253
London after last Trinity Term, was of opinion that the bracelets,
shirt-pins, gilt rings, and brooches, were  trinkets,” and the smelling-
bottles and glass flagons were * glass,” within the meaning of the stat-
ute; but that the tortoise-shell and pearl port-monnaies and the German-
silver boxes were not “ trinkets,” nor the silk watch-guards ¢ silks.”
He, however, thought it more convenient to direct that a verdict should
be entered for the plaintiff for the full amount claimed, reserving leave
to the defendants to move to enter the verdict for them if the court,
upon an inspection of the several articles, should think that all were
unprotected by the statute, or to reduce the damages to the amount of
the value of such of them as they should think not to be within the act.

Bovill, Q. C., in Michaelmas Term last, obtained a rule nisi accord-
ingly.—He referred to the Attorney-General v. Harley, 5 Russ. 178,
where ¢ ivory fans’’ and * seals’’ were held to be ¢ trinkets;” and to
Davey v. Mason, Carr. & M. 45 (E. C. L. R. vol. 41), where Lord
Abinger ruled that an ¢ eye-glass and gold chain’ did not come within
the description of * trinkets,”’ by reason of their being articles of utility
38 well as ornament.

Petersdorff, Serjt., and Quain, now showed cause.—The recital of the
act shows plainly the description of things it was intended to embrace,—
“Whereas, by reason of the frequent practice of bankers and others of
sending by the public mails, stage-coaches, wagons, vans, and other
public conveyances by land for hire, parcels and packages containing
money, bills, notes, jewelry, and other articles of great value tn small
compass, much valuable property is rendered liable to depredation, and
the responsibility of mail-contractors, *stage-coach proprietors, [#254
and common carriers for hire is greatly increased ; and whereas,
through the frequent omissions by persons sending such parcels and
packages to notify the value and natare of the contents thereof, so as to
enable such mail-contractors, &c., by due diligence to protect themselves
against losses arising from tneir legal responsibility, and the difficulty of
fixing parties with knowledge of notices published by such mail-contract-
ors, &c., with the intent to limit such responsibility, they have become
exposed to great and unavoidable risks, and have thereby sustained
heavy losses.” The first section then proceeds to enact, * that no mail-
contractor, stage-coach proprietor, or other common carrier by land for
hire, shall be liable for the loss of or iujur{ to any article or articles or
property of the descriptions following,—that is to say, gold or silver
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coin of this realm or of any foreign state, or any gold or silverina
manufactured or unmanufactured state, or any precious stones, jewelry,
watches, clocks, or time-pieces of any description, frinkets, bills, notes
of the governor and company of the Banks of England, Scotland, and
Ireland respectively, or of ‘any other bank in Great Britain or Ireland,
orders, notes, or securities for payment of money, English or foreign,
stamps, maps, writings, title-deeds, paintings, engravings, pictures, gold
or gilver plate or plated articles, glass, china, silks in a manufactured
or unmanufactured state, and whether wrought up or not wrought up
with other materials, furs, lace, or any of them contained in any parcel
or package which shall have been delivered either to be carried for hire
or to accompany the person of any passenger in any mail or stage-coach
or other public conveyance, when the value of such article or articles or
property aforesaid contained in such parcel or package shall exceed the
sum of 10/, unless, at the time of the delivery thereof at the office,
*255] *warehouse, or receiving-house of such mail-contractor, stage-
coach proprietor, or other common carrier, or to his, her, or their
book-keeper, coachman, or other servant, for the purpose of being car-
ried or of accompanying the person of any passenger as aforesaig, the
value and nature of suci article or articles or property shall have been
declared by the person or persons sending or delivering the same, and
such increased charge as hereinafter (s. 2) mentioned, or an engagement
to pay the same, be accepted by the person receiving such parcel or
ackage.”” None of the articles in question fall within this enactment.
hey are not articles of any intrinsic value. The definition of * trinket”
in all the Dictionaries carefully excludes articles of utility, such as these
bracelets, brooches, and pins, which are mere fastenings for .dress.
Webster describes it as ‘s small ornament, as a jewel, a ring, or the
like ;" Richardson, ¢ any small piece of ornament or decoration, of more
ornament than use;’’ and Dr. Johnson, ¢ ornaments of dress; superflui-
ties of decoration :”” and this latter is adopted by Bailey. [CockBURN,
C. J.—Richardson’s definition seems to me to be the best,—a thing  of
more ornament than use.” Can a thing be said to be the less an orna-
ment, because there may be superadded to it the quality of utility ?] In
Davey v. Mason, Carr. & M. 45 (E. C. L. R. vol. 41), Lord Abinger
ruled that silk dresses made up for wearing are not *‘silks,” nor an eye-
glass with a gold chain attached to it, for the purpose of being hung
round the neck of the wearer, ¢ trinkets,”” within this enactment.
ByLes, J.—Would you say that gold spectacles are not trinkets?]
ertainly. [CockBURN, C. J.—Perhaps spectacles can hardly be an
“ornament”’ independently of their utility.] In Peters v. Fleming, 6
M. & W. 42,1 a “ breast-pin” and a * gold watch-chain” were held to
come within the description of necessaries for which an infant might
*256] *contract. The silk guards are not “silks” within the statute.
«8ilks,” according to Webster, means “cloths made of silk,’’ not

every article into the composition of which silk enters. The word clearl
never could have. been intended to apply to every article made of sil
which a carrier may be called upon to carry. Then, as to the tortoise-shell
and pearl port-monnaies, they are clearly articles of use exclusively : the
circumstance of their being more or less ornamented cannot change their
character. [ByLEs, J.—In The Attorney-General v. Harley, 5 Russ.
178, a testatrix directed all her jewels to be sold to pay her debts,
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except s particular ring set with diamonds, which she gave to a friend,
and she then bequeathed the remainder of her rings, her necklaces of
every description, pearls, garnets, cornelians, and watches, to B.: by a
subsequent testamentary, dispositions she gave all her trinkets of every
denomination, her jewels excepted, to C., and, in another part of the
same instrument, directed her jewels to be sold: afterwards, by a third
testamentary instrument, she bequeathed to C. all her trinkets and pearls,
with various specific articles, among which were some rings set with dia-
monds. The testatrix was possessed of a very valuable necklace and
cross, and of a pearl necklace, and of various diamond rings, besides
those which *were specifically bequeathed : and it was held, that the
diamond necklace and cross, and the diamond rings not specifically
mentioned, were to be sold, and did not pass to B.; and that the pearl
necklaces passed to B., under the gift of * necklaces of every descrip-
tion,” and did not pass to C. under the gift of * pearls.””] The question
there was, what was the intention of the testatrix, not what was the
proper description of the article per se. The result of the cases seems
to be, that, if the articles are purely articles of personal decoration or
adornment, they are trinkets; but tgat, if *they have a use, the [*257
mere addition of ornament will not make them trinkets. ¢ Glass,”

in the statute, evidently means such articles of glass as would in their
transport expose the carrier to risk of breakage. That cannot apply to
the smelling-bottles here. [BYLEs,J.—Whynot? In Owen v. Burnett,
2C. & M. 858, 859, Bayley, B., says: * (Flass is mentioned generally ;
and why is the act not to apply to glass of every description, if of the
requisite value ? It is & commodity which requires particular attention,
and in respect of which the carrier is expose% to great risk and hazard
from its brittle nature. The word ‘glass’ is unqualified and unlimited ;
tnd I cannot see that we are justified in saying it applies to glass in a
small compass only, and not of every description.””] The German silver
fusee-boxes cannot in any view rank amongst articles of ‘ personal orna-
ment” or *‘ superfluities of decoration.” [CockBurKN, C.J.—We are all
agreed that these are not trinkets.]

Bownill, Q. C., and C. Pollock, in support of the rule.—All these
goods, it must be remembered, are sent by a person who describes himself
s a dealer in fancy articles. The degree of usefulness of the article
cannot determine its character. A “fan’ and a ¢ seal’ are both useful ;
and yet they have been considered as trinkets,—The Attorney-General
v. Harloy, 5 Russ. 178. Neither is its adaptability to personal decora-
tion the test. A tooth-pick or a gold pencil-case, it could hardly be
contended, would not be a trinket within this act. The port-monnaies are
ot mere purses, but are highly ornamented, and evidently more for
show than use. The silk guards are within the express words “silk in
s manufactured state, wrought up with other materials.”” [CockBurN, C.
J—We incline to think these two latter articles are within the protec-
tion of *the act. But, as to the fusee-boxes, we think they are ,
not.} [*258

CockBURN, C. J.—I am of opinion that the rule should be made
absolute so far as to reduce the damages to 111. 17s., being the value
of the “German-silver boxes,” which I am of opinion do not properly
fall within the definition of * trinkets,” and therefore are not within the
protection of the 1st section of the Carriers’ Act. As to the other
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articles, viz. the bracelets, shirt-pins, rings, brooches, and tortoise-shell
and pearl port-monnaies, I think they all fall properly within the descrip-
tion of “‘trinkets.” There is a distinction between some of the articles,
which are more especially articles of ornament with reference to dress,
and others ‘which, though of' a somewhat ornamental character, do not
constitute ornaments of dress, but are only occasionally produced. As
to the former,—bracelets, shirt-pins, rings, and brooches,—they are
clearly articles of personal decoration and adornment, and literally fall
within the description of ¢ trinkets.”” It is said, that, inasmuch as they
are also articles of utility, they cease to be trinkets. But I do not
agree to that. Their main and principal object plainly is that of orna-
ment. It is true they may also be applied to some useful purpose; yet,
inasmuch as they are essentially ornamental, I do not think the fact of
their being capable of being turned to some use raises any difficulty.
But, even supposing their main object was utility for the purpose of
dress, if made part of the ornament of apparel, they equally fall within
the strictest definition of ¢ trinkets.”” The other articles, viz. the port-
monnaies and the smelling-bottles, are more difficult to deal with. Still
I think, that, though not worn so as to be constantly exhibited to view,
and though to a certain extent articles of use, and perhaps of necessity,
*259] yet, if an *ornamental character is given to them to such an
extent a8 to make that their main and primary object, I think
they may fairly and properly be considered to fall within the description
of “trinkets” in the general sense of the word. If that may be taken
to be the true definition of trinkets generally, & fortiori ought that sense
to be given to the word in this act of parliament, the object of which is
to protect the carrier against the risk of having to take charge of pack-
ages of great value in small compass. In that respect, there can be no
difference in point .f risk and danger to the carrier whether the article
is designed to be carried in the pocket or exposed on the dress of the
party. With regard to the boxes, I do not think they can be said to be
“trinkets.” They are common and ordinary things. Indeed, it would
be difficult to make them more plain. There is nothing at all of an
ornamental character about them. I think the plaintiff is entitled to
recover in respect of them. The only remaining articles are the *silk
ards.” These, I think, clearly are within the act. The words used
in the statute are, “silks” (in the plural) “in a manufactured or un-
manufactured state,”’—the largest that could be used. It is said that
the word ¢“silks,” in the plural, applies not at all to unwrought silk, but
to manufactured only. When the statute speaks of silks, would they be
the less silks because made up into articles of wearing-apparel ? Indeed,
the value would be thereby increased ; and certainly the danger against
which it was the object of the statute to protect the carrier would not be
diminished. I therefore think these articles were within the protection
of the act, and consequently that the plaintiff is not entitled to recover
in respect of them.
CRowDER, J.—I also am of opinion that the plaintiff is entitled to
*260] recover only to the extent of the value of *the German-silver
boxes, beyond the amount paid into court. As to the bracelets,
shirt-pins, rings, and brooches, I cannot conceive anything that could
more appropriately be described as ‘ trinkets”” than these. They are
all articles of ornament, though, as is ordinarily the case with things
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which are used for ornament, they have some semblance of utility. As
to the port-monnaies, I must confess I entertained some doubt at first.
But, upon an inspection of them, it is evident that they are mainly for
the purpose of show, and. therefore must fall within the description of
trinkets. With regard to the smelling-bottles and glass flagons, it cannot
be denied that they are ¢ glass,” though possibly they also might be
called trinkets. They are not the less glass because some ornament is
superadded. But, as for the ¢ German-silver fusee-boxes,”” they clearly
are not trinkets within the meaning of the act: they are as plain
articles as could possibly be conceived. The only remaining question
is as to the ‘““silk guards.” Looking at the language of the act, I
cannot arrive at any other conclusion than that it does embrace articles
like these, which are clearly “silks in a manufactured state, wrought
up with other materials.”” There is no reason why the silk should be
deprived of the quality there mentioned because it is wrought into
articles of this description.

WiLLEs, J.—I am of the same opinion. As to the boxes made of
German-silver and brass, the plaintiff is entitled to recover. They
cannot according to any fair definition of the word be called trinkets:
obviously their principal object is use, and whatever ornament is put
upon them is only so much as is necessary to make them sell. The only
other part of the case upon which I wish to add a word, is, as to the
silk guards. No doubt, the question involved in this case is a very
*important one: and the case of Davey v. Mason, Carr. & M. [*261
45, has never been acquiesced in as an authority by persons
interested in the subject, and it was under discussion in Hart v. Baxen-
dale, 6 Exch. 769.1 The question there arose as to whether ¢ silk hose”
were silks within the act. In the course of the argument (though that
is not noticed in the report) the court intimated a strong opinion that
the ruling of Lord Abinger in Davey v. Mason could not be sustained.
The only doubt seems to be that raised by the word being *silks,” in
the plural, which secms rather to point to ‘cloths made of silk,” in
which sense, Webster obscrves ‘the word [silk] has a plural, silks,
denoting different sorts and varieties, as, black silk, white silk, coloured
silks.” If, therefore, there were no other language in the act, I should
be inclined to say silks meant cloths made of silk. But I find other
words in the act which are inconsistent with holding it to be confined to
the plural of silk. The object of the additional words, “in & manufac-
tured or unmanufactured state, and whether wrought up or not wrought
up with other materials.”” As to the other parts of the case, I entirely
concur in what has been said by my Lord and my Brother Crowder, and
have nothing to add.

BrLgs, J.—I quite concar with the rest of the court in their correc-
tion of the impression I entertained at Nisi Prius. I felt myself governed
by the case of Davey v. Mason, Carr. & M. 45; but I now learn for the
first time that the ruling in that case has been reflected upon, and that
the matter is to be dealt with as if it were res integra. If so, I agree
that the word ¢‘silks” in the statute must be held to comprehend silk
wrought up into textile fabrics, cords, ribbons, &c. With regard to the
port-monnaies, I also agree with the *opinions which have been [*262
expressed : these were certainly more ornamental than useful.
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Upon the whole, I think a correct conclusion has been arrived at, and
that the verdict must be entered only for the value of the boxes,—111

17s.

Rule absolute accordingly.

By the UnitedBtates Tariff CAct (of
1846, a duty of 30 per cent. was im-
posed upon articles included within
schedule C.,amongst which were “ cloth-
ing ready made, and wearing apparel of
every description, of whatever material
composed, made up or manufactured by
the tailor, sempstress, or manufacturer.”
By schedule D., a duty of 25 per cent
only was imposed on ¢ manufactures
of silk or of which silk shall be a com-

ponent material, not otherwise provided
for; and manufactures of worsted or
of which worsted is a component part,
not otherwise provided for.” It was
held that shawls whether silk or worsted,
or composed of both in connection with

other materials or not, fell within sched-

ule C., as wearing apparel, though some-
times used by tailors to be manufactured
into vests: Maillard v. Lawrence, 16
Howard 251.

'_+_-

ANDREWS v. GARRETT. April 15.

The plaintiff, a tatlor, baving furnished goods to the defendant’s son (an infant) while at Addis-
combe, the defendant, repudiating all liability on his part, on the ground that the goods
were not necessaries, wrote to the plaintiff as follows :—* 8hould you think fit to keep entirely
from him, by yourself or agent, and not trust him any farther sum, or wolest him in any way,
and he does not, through your influence, introduction, or advice, contract auy further debt, [
will pay you one moiety, and try to provide the means for him to pay the other. If you do
not at once agree to this, you are open to take any step you may think proper; but, in case
you do, I wish to have the account sent to him here per return of post.”

The plaintiff sent the account, but did not in terms pt the proposal contained in the above
letter, though _he did not in fact molest the son: and some months afterwards he csused his
attorney to write to the defendant intimating his willing! to pt from him one balf his
claim, but reserving to himself his rights against the son for the remaining half :—

Held, that these letters did not constitute such an agreement as to ontitle the plaintiff to sue
the father for the moiety of the account.

THIs was an action upon a special agreement. The first count of the
declaration stated, that, before and at the time of the making of the
promise of the defendant thereinafter mentioned, one Newson %unnell
Garrett was indebted to the plaintiff in a certain sum of money, to wit,
69l. 10s. 6d., and thereupon it was agreed between the plaintiff, the
defendant, and the said Newson Dunnell Garrett that the defendant
should become debtor to the plaintiff in and agree to pay to the plaintiff
one moiety of the said sum of money in which the said Newson Dunnell
Garrett was so indebted to the plaintiff as aforesaid, and that he should
become such debtor in lieu and instead of the said Newson Duaunell
Garrett, and that the defendant should with the assent of the said New-
*263] son Dunnell Garrett become such debtor and agree as aforesaid,

*and that the plaintiff should accept the defendant’s so becoming
such debtor and agreeing as aforesaid in full satisfaction and discharge
of the said debt so due from the said Newson Dunnell Garrett to the
plaintiff as aforesaid, and all the damages, causes, and rights of action
In respect thereof; and that thereupon, in consideration of the said
agreement, the defendant did become such debtor to the plaintiff, and
agree to pay him one moiety of the said sum of money in which the said
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Newson Dunnell Garrett was so indebted to the plaintiff as aforesaid,
and that he did becowe such debtor in lieu and instead of the said New-
son Dunnell Garrett, and that the defendant did, with the assent of the
sasid Newson Dunnell Garrett, become such debtor and agree as afore-
said; and the plaintiff did then accept and receive the defendant’s so
becoming such debtor and agreeing as aforesaid in full satisfaction and
discharge of the said debt so due from the said Newson Dunnell Garrett
to the plaintiff as aforesaid, and all the damages, causes, and rights of
action 1n respect thereof : Breach, that, although the plaintiff had done
all things necessary, and all things had occurred and happened neces-
suy, and all conditions precedent had happened and been performed
necessary to entitle the plaintiff to be paid by the defendant the said
moiety of the said debt so due from the said Newson Dunnell Garrett to
him the plaintiff as aforesaid, yet the defendant had not paid the same
or any part thereof, but had omitted and neglected so to do.

There was also a count for goods bargained and sold and sold and
delivered, and for money found due upon accounts stated.

The defendant pleaded, to the first count, that it was not agreed as
alleged, that the said Newson Dunnell Garrett was not indebted to the
plaintiff as alleged, that he (the defendant) did not become debtor [*264
*to the plaintiff or agree to pay him as alleged, and that the
plaintiff did not accept or receive the defendant’s becoming debtor to
the plaintiff as alleged; and, to the residue of the declaration, never
indebted. Issue thereon.

The cause was tried before Cockburn, C. J., at the sittings in Middle-
sex after last term. The facts were as follows :—The plaintiff is a
military tailor carrying on business in Cork Street, the defendant a
maltster and general merchant residing at Aldburgh, in the county of
Suffolk. In 1855, the defendant sent his eldest son, N. D. Garrett,
then seventeen years of age, to Addiscombe, with a suitable allowance,—
regimentals being provided by the college. Shortly after his arrival
there, the plaintiff went down to Addiscombe, and was there introduced
to the defendant’s son, whom he supplied with clothes to the amount of
69l. 10s. 6d. between the 10th of December, 1855, and the 10th of
June, 1856. It appeared, that, between June, 1855, and December,
1856, the youth had obtained goods from three other London tailors to
the amount of 155. 18s. 3d. These supplies were wholly unnecessary,
and made without the knowledge of the defendant, who, when he dis-
fovered his son’s reckless proceedings, wrote to the plaintiff, as fol-
ows :—

¢ 26th January, 1857.

“Mr. Andrews,

“8ir,—I have just been informed, and am deeply distressed at the
shameful way you and others have been trying to ruin my boy by sup-
plying him with goods, &c., on credit. I now inform you, that, as you
bave no shadow of excuse, and no authority from me, I do not hold
myself liable for one farthing, and am perfectly ready to defend any
action for the same. The following is without prejudice on either side :
—8Bhould you think fit to keep entirely from him, by *yourself [*265
or agent, and not trust him any further sum, or molest him in
tny way, and he does not, through your influence, introduction, or
advice, contract any further debt, f will pay you one moiety, and try
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and provide the means for him to pay the other. If you do not at once
agree to this, you are open to take any step you may think proper ; but,
in case you do, I wish to have the account sent to him here per return
of post. ¢ N. GARRETT.”

Shortly after the receipt of the above letter, the plaintiff sent the
defendant a letter intimating that he enclosed the account, as requested.
On the 16th of November, 1857, the plaintiff again wrote as follows: —

€9, Cork Street, 16th Nov. 1857.
“N. Garrett, Esq.
¢ Sir,—Some months ago, I wrote to you about your son’s account;
you promising payment of your son’s account if I did not annoy him at
Addiscombe. I have fulfilled my promise. Your son, I hear, is about
to leave for India. I must, therefore, request that you will fulfil yours
by sending me a check by the first opportunity.
“ GEORGE ANDREWS."

In January, 1858, the defendant’s attorney wrote to the plaintiff, as
follows :—

¢“9th January, 1858.
“Mr. Andrews.
¢ Sir,—I am directed by Mr. Garrett, of Aldboro’, Suffolk, to inform
you that his son, Mr. N. D. Garrett, will leave England on the 20th
instant, and further to inform you, that, if you like to call at my office
on or before Friday next at 12 o’clock, the Messrs. Garrett will be pre-
pared to meet any process you may feel disposed to issue against either
of them: and, further, without any prejudice to either party, Mr. Gar-
*266] rett, Sen., *is disposed to renew his offer in part made in January
last, if you come here and agree to the terms that will be sub-
mitted to you; but if you do not do so, he will withdraw the said offer
entirely, and defend any action you may bring.
“G. BasHAM.”

On the 19th of January, the defendant’s attorney received from the
plaintiff’s attorneys a letter to the following effect,—

“9, New Square, 19th January, 1858.

4 Sir,—Ou. client is willing to accept from Mr. Garrett, Sen., hslf
the claim upon him, reserving to himself his rights, whatever they may
be, against Mr. Garrett, Jun., for the remaining half; or, he will take
60l. 1n discharge of his whole claim against both.”

On the part of the defendant it was submitted, that, in the absence
of evidence that the plaintiff had accepted the proposal contained in the
defendant’s letter of the 26th of January, 1857, there was no case to go
to the jury. And, his lordship being of that opinion, the plaintiff was
nonsuited, with leave to move to enter a verdict for a moiety of the
account, if the court should think him entitled to recover.

Powell now moved for a rule nisi.—He submitted that there was
abundant evidence of acceptance by the plaintiff of the defendant’s pro-
posal. [CockBURN, C. J.—There are two difficulties in your way. In
the first place, you have to show that the plaintiff accepted the offer
contained in the defendant’s letter of the 26th of January, 1857. In
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the next place, assuming that there was a quasi acceptance of that offer,
did not the plaintiff abandon that by afterwards authorizing his attor-
neys to express his willingness to take half his demand, but reserving
his right to proceed against the son for the other half? WriLLEs, J.—
Where is the contract by *the plaintiff ‘that he would absolutely *967
abstain from molesting the defendant’s son? That was the con- [

sideration for the promise of the defendant to pay a moiety of the debt.
There was nothing to prevent the plaintiff from suing the son the next
day.] The sending the invoice pursuant to the request contained in the
defendant’s letter, was as distinct an assent to the terms proposed, as if
the plaintiff had said in so many words “I agree to each and every of
the terms of your letter.” :

CockBURN, C. J.—I am of opinion that there should be no rule in this

vase. If it had stood entirely upon the defendant’s letter of the 26th
of January, 1857, and the plaintiff’s answer thereto, there might have
been some room for doubting whether the plaintiff’s letter might not be
tonstrued as amounting to an acceptance of the terms offered. It might
be capable of that cofistruction: but, at the best, it is very vague, and
leaves the matter in ambiguo. The plaintiff’s subsequent conduct has
ver{ properly been referred to, to show what he meant,—whether he
really intended to adopt the proposition of the defendant, which was in
substance this, that, if the plaintiff would keep away from his son, and
would abstain from giving or facilitating his obtaining further credit,
and from in any way molesting him, the defendant would pay the moiety
of the plaintiff’s demand. gome months afterwards, being informed
that the son was about to leave England, the plaintiff causes his attorney
to write to the defendant’s attorney to signify his willingness to accept
from the defendant one-half the amount of his claim, reserving to him-
self his rights, whatever they might be, against the son for the remain-
ing half,—thus abandoning the terms originally offered, and proposing
fresh terms. Another proposition is afterwards made by the plaintiff's
*attorneys, still inconsistent with the proposal contained in the *968
defendant’s letter of the 26th of January, 1857. The plaintiff’s [*2
last letter affords a safe criterion for the construction of the first. He
-evidently meant to say, that he adopted the proposal as to part,—that
he would not' supply the young man with further goods, and would
accept half the amount from the father, but does not consent to waive
bis right to have recourse against the son for the balance. I therefore
think the consideration fails.

CrOWDER, J.—I am of the same opinion. This was an action upon a
special agreement by which the defendant agreed to pay to the plaintiff
one moiety of a debt due to the plaintiff for goods supplied to the
defendant’s son: and the only question is whether such an agreement
was constituted by the defendant’s letter of the 26th of January, 1857,
and the plaintiff's answer thereto. Tt a’.Epears to me that the letters do
not constitute a complete agreement. The defendant proposes to pay
the plaintiff one moiety of his demand, if the plaintiff will consent not
to molest the son or to give him any further credit. It is clear that the
father meant to stipulate that his son should not be in any way molested
for the residue of the debt. What is the plaintiff’'s answer? All he
does is to send the account. It is said that that was virtually an accept-
ance of all the terms proposed. I cannot accede to that: it rather seems
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to me that the plaintiff was studiously enieavouring to evade an accept-
ance of the terms proposed. The correspondence which took place in
January, 1858, seems to show that both parties considered the matter
to be then open,,, I think it is impossible to say that there has been
such a clear and distinct agreement as will entitle the plaintiff to main-
tain this action.
*269] *WiLLEs, J.—] am of the same opinion: and I think it is
unnecessary to add anything to what has fallen from my Lord
and my Brother Crowder as to the necessity of a distinct acceptance of
the terms offered by the defendant’s letter, to bind the latter. M’Iver
v. Richardson, 1 M. & Selw. 557, and Mozley v. Tinkler, 1 C. M. & R.
692,1 are authorities to establish that, if any were wanted. Then, as to
the terms which were to be accepted by the plaintiff before he could be
entitled to call upon the defendant to pay the moiety as proposed,—the
firat is, that the young wan shall not be molested. Now, ¢ terror of
suit is a damnification:’’ Broughton’s Case, 5 Co. Rep. 24 a. A threat
of proceedings would be a molestation : Gibbons v. Vouillon, 8 C. B. 483
(E. C. L. R. vol. 65?. The father clearly intended that his son should
be free from personal anuoyance. If the plaintiff intended to avail him-
self of the father’s promise quoad the moiety, he should have distinctly
accepted the terms of the letter. There is another important line in the
letter of the 26th of January, 1857, which has not been accepted, vis.
that the plaintiff should abstain from leading the son into any further
extravagance. To that part of the letter there is no answer whatever.
Mr. Powell said, and was obliged to say, that the effect of the defend-
ant's letter of the 26th of January, 1857, was, to give the plaintiff a
right of action against the defendant for the moiety of the account, if
he in fact did abstain from molesting the son or inducing him to get
further into debt. But it is clear that no such agreement was ever
entered into between the parties.

ByLEs, J.—1I also think the nonsuit was right. The plaintiff's letter
i8 not an acceptance of the proposal contained in the defendant’s letter.
If not, there was no contract. The subsequent correspondence clearly

*%270] *shows that the decision of the Lord Chief Justice as to the legal

construction of the two material letters is quite in accordance,

with the intention of the par’ies. Rule refused.

————

VALENTE v. GIBBS and Others. May 4.

By a charter-party it was agreed that the ship, then lying at Genoa, should sail “ on or before
the 30th of July, 1859,” to Monte Video and Lima (with goods for third parties), and thence
proceed with all convenient despatch to Callao, where the master was to report his arrival to
the agents of the charterers, by whom he was to be sent to the Chincha Islands for a cargo
of guano for a port in the United Kingdom. Thirty days were to be allowed to the charterers
for loading the ship, and to the owners for taking in oertain specified light freight, and thirty
days over and above the lay days, at 7. per day; and then came the following provision,—
“ Should the vessel be unnecessarily detained at any other period of the voyage, such deten-
tion to be paid for by the party delinquent to the party observant, at the above-named rate
of demurrage or compenaation.”

The vessel did not leave Genos until the 8th of September :—

Held, that this was not a detention during the *voyage,” within the meaning of the penaity
clause.

- -
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THis was an action brought by the plaintiff against the defendants to
recover 2871., being the alleged balance of freight due under the charter-
party hereinafter mentioned ; and by the consent of the parties, and by
s judge’s order, the following case/ was) stated for the opinion of the
court, without pleadings.

The plaintiff is the master and owner of the ship ¢ Palma.”” The
defendants are merchants carrying on business in London.

On the Tth of June, 1856, a charter-party, of which the following is °
a copy, was entered into between the plaintiff and the defendants : —

¢ London, Tth June, 1856.

“It is hereby mutually agreed between Captain A. Valente, owner
of the ¢ Palma,” 278 tons register, new measurement, on the one part,
and Messrs. Antony Gibbs & Sons, merchants and agents, on the other
part, as follows :—

“That the said vessel, now lying at the port of Genoa, shall sail on
or before the 80th of July, 1856, *to Monte Video and Lima, *971
aud thence proceed with all convenient despatch to the port of C
Callao, Peru, where the captain shall immediately report his arrival to
Messrs. Gibbs & Co., of Lima.

“That the said vessel, being then tight, staunch, strong, and well con-
ditioned for the voyage, Messrs. W. Gibbs & Co. shall, within forty-eight
hours after such report being received, send to the captain or his agents
orders for loading a cargo of guano at the Chincha Islands, to which
place the vessel shall at once proceed, calling on her way at Pisco to
obtain the necessary pass to load, which shall be given to the captain
by the charterers’ agents free of expense within twenty-four hours of
his application.

‘“ After completing her loading of guano, and having obtained her
necessary pass from Pisco, the vessel shall return for her final clearance
to Callao, where the captain shall have the liberty of taking in passen-
%'ers, light goods, and specie on freight for the benefit of the ship.

he charterers to have the option of shipping the light goods at current
rates.

“The ship shall convey from Callao to the islands any specie that
may be required for the payment of the cargo and any tools (sent along-
side by the charterers’ agents whilst the vessel is at anchor in Callao)
free og freight, and shall supply, free of charge, either on board or along-
side at the guano ports, any water that may be required by the agents
of the charterers, not exceeding eight tons.

‘At the Chincha Islands, the vessel to be placed under the Man-
queras to load, or, at the option of the charterers, the cargo to be placed
in the ship’s boats, and in them conveyed on board at ship’s expense
sod shipper’s risk. )

“Such sacks as shall be supplied by the charterers, at their discre-
tion, shall be filled with guano by the *owner, and the mouths [*272
of the sacks sewn up at owner's expense, the charterers pro-
viding twine ; and the sacks shall be used for linmg the vessel.

“The owner to find necessary dunnage, and to be responsible for
damt'llge by negligence.

“The owner to be liable for all damage arising from side lights or
ports. '
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** The guano shall be stowed sv that a clear space may be left round
the vessel under the deck for the purpose of examining the cargo and
removing any water which may have been shipped; and every conve
nient opportunity shall be taken to examine the guano, and means used
to prevent and lessen damage.

*“The quantity of guano to be shipped shall not exceed one-third
above the vessel’s register tonnage, new measurement, except with the
consent in writing of the charterers’ agents at Callao, and which consent
the charterers undertake shall be given to all ships which their agents
have not fair and reasonable grounds for believing to be overloaded,
when such consent may be withheld ; and, if any vessel proceed to sea
without such written consent, and loss shoulg be sustained by the
charterers upon the guano, and whether the same be of the nature of a
rm‘ticulnr or general average or of charges upon the guano, all such

o0ss, a8 between the said owner and charterers, shall be g:emed to have

arisen from the improper loading of the vessel; and the amount of such
loss shall be borne and paid by the said owner to the said charterers;
but, in case of loss of the nature of particular average, the owner shall
only pay such amount as may exceed 3l per cent. upon the net value of
the limited cargo of guano hereby agreed to be shipped.

“No guano or other dead weight shall be received on board except
from the charterers or their agents.

*278] * Should political or other circumstances prevent *there being

sufficient labourers at the loading-places, as many of the crew as
shall not be absolutely necessary for the safety of the ship shall be sent
on shore to load the cargo, they receiving the usual labourers’ daily pay
while so employed.

“Ten running days (Sundays excepted) for each one hundred tons,
new register measurement, to be allowed the charterers for loudingll the
ship at the islands; nevertheless, in no case shall the charterers have
less than thirty nor more than eighty such days in all,—said days to
commence from the day the master gives notice in writing of g:ing
ready to receive and take on board, and to cease when the charterers’
agents give notice that the vessel may leave the islands.

“ Thirty days to be allowed the owner for taking in light freight and
specie, a8 above specified, over and above the lay days allowed to the
charterers for loading the ship, and the owner for taking in light freight
and specie. Each party shall be permitted to detain the vessel for those
purposes respectively for thirty days, the charterers paying to the owner,
or the owner paying to the chaiterers, as the case may Le, at the rate
of 7l. per day as agreed compensation for such detention.

“Should the vessel be unnecessarily detained at any other period of
the voyage, such detention to be paid for by the party delinquent to
the party observant, at the above-named rate of demurrage or compen-
sation.

“The owner of the vessel to pay all port-charges, and the ship to be
consigned to Messrs. W. Gibbs & Co., of Lima, to whom the customary
agency for doing the ship’s business shall be paid by the owner.

“The captain to sign bills of lading at such rate of freight as char-
terers or their agents may direct, and without prejudice to this charter-

party.
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“ The said vessel shall, after completing her loading *as before ryomy
mentioned, proceed to any safe port in the United Kingdom, C
calling at Cork for orders from Messrs. Antony Gibbs & Sons (and for
which she is to remain until return of post from London), unless ordered
in writing to proceed direct to any given port by Messrs. W. Gibbs &
Co., and there, according to bills of lading and charter-party, deliver
the cargo, which is to be discharged and taken from alongsi({e at the
rate of not less than thirty-five tons per working day.

“The freight to be paid in manner hereinafter mentioned, at the rate
of 4. 10s. sterling in full per ton of 20 cwt. net weight of guano at the
Queen’s beam, subject, however, to a deduction for the water contained
in dasmaged guano.

“The master to be supplied in the Pacific with & sum not exceeding
3001, free of interest and commission; but the cost of insurance to be
borne by the owner: and the amount so to be advanced, and the cost
of the insurance thereof, shall be in part payment of the freight at the
exchange of 50d. per dollar currency. And, should the charterers or
their agents think fit to advance the master beyond the said sum of
800l any sum for repairs, stores, or other disbursements whatsoever,
such sums, with interest, commission, and insurance, shall be in part
payment of freight, at the exchange aforesaid. And it is hereby ex-
pressly agreed tﬁat the receipt of the master for any such sum or sums
of money as shall be supplied or advanced to him by the charterers as
uforeui!, shall be conclusive and binding upon the owner, and he shall
therebg be prevented, as between him and the charterers, from inquirg
into the necessity for or the appropriation of the sum of money whic
in such receipt or receipts shall be acknowledged to have been received :
and all contributions to general average losses which (if any) shall
become payable in respect of any such advances as aforesaid, shall be
borne and paid by the owner.

#¢ The freight to be paid in manner following, that is to say,— [*275
4001 in cash on arrival at the port of discharge, three months’ inte-
rest, at the rate of 5l per cent. per annum, being deducted, and the bal-
ance, after deducting all such sums of money as shall become payable to
the charterers under the provisions herein contained, on the true and right
delivery of the cargo, by bills upon Messrs. Antony Gibbs & Sons, at
three months’ date, or in cash less interest at 5l. per cent. per annum,
at charterers’ option.

“The charterers are hereby authorized to retain and deduct from the
freight all such damages and sums of money, as well liquidated as un-
liquidated, to which the owner shall become liable to the charterers by
virtue of or in any wise in relation to this charter-party; it being the
intention of the parties that all claims and demands of whatever nature
which shall accrue to the said charterers shall be treated as payments
made by the charterers on account of freight.

“The charterers to have the liberty o% naming the docks in which
the ship is to discharge.

“ Penalty for non-performance of this charter-party, the estimated
amount of freight.

*“ The act of God, the Queen’s enemies, fire, and all and every dangers
and accidents of the seas, rivers, and navigations, of whatever naturo
and kind soever during the said voyage, always excepted.”
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At the time of the making of the charter-party, the vessel mentioned
in it was lying in the port of Genoa loading a general cargo for Monte
Video and Lima. She completed the loasing of such cargo, and, on
the 8th of September, 1856, sailed from Genoa to Monte Video and
Lima; and after\delivering (her) cargo there, proceeded, in accordance
with the terms of the charter-party, to Callao and the Chincha Islands,
and was there loaded by the defendants with a cargo of guano;
*276] *and thence sailed, agreeably to the terms of the charter-party,

to a safe port in England, where she delivered the guano to the
order of the defendants.

The vessel remained at Genoa until the 8th of September in procur-
ing her cargo, and not by reason of being prevented from sailing by any
of the perils excepted.

After the delivery of the cargo, the plaintiff applied to the defend-
ants for payment of the freight of the said guano, and received from
them the whole of such freight (besides 56l. for eight days demurrage
at the Chincha Islands), except the sum of 287.., which the defendants
claimed to deduct from the freight upon the ground that they were
entitled to demurrage or compensation at 7l. per day for the da
during which the vessel remained at Genoa from the 80th of July,
1856, to the 8th of September following, as above stated. In fact, the
plaintiff’s account for freight and demurrage was overpaid by the defend-
ants to the extent of 24.. 17s. 9d., if the defendants were entitled to
deduct the said sum of 2871 ; the payments for freight having been made
from time to time during the discharge of the cargo, and before the
whole amount to become due was ascertained.

The court was to be at liberty to draw any inferences of* fact from
the facts already stated which a jury might draw.

The question for the opinion of the court was,—whether, under the
circumstances, the clause in the charter-party marked with the letter
A. in the margin hereof applied to the period during which the vessel
remained at Genoa after the 80th of July and before she set sail on the
voyage, and entitled the defendants, without regard to the question
whether any actual damage had been sustained in the particular case,
*277] to deduct from the freight the sum of 7l per day *for the time
1856 intervening between the 30th of July and the 8th of September,

If the court should be of opinion that the defendants were not entitled
to deduct such sum, then judgment was to be entered up for the plain-
tiff for 2871., and costs of suit.

If the court should be of opinion that the defendants were entitled
to deduct such sum, then judgment of nolle prosequi, with costs of de-
fence, was to be entered up for the defendants.

GIBBS and Others ». VALENTE.

THIS was a cross action brought by the defendants in the former action,
against the plaintiff in that action, to recover the sum of 241 17s. 94.,
which is the amount overpaid by the plaintiffs in this action, if their
construction of the charter-party is the correct one.

This case was stated for the opinion of this court, without pleadings.

The facts are the aame as those stated in the former case, which may
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he referred to for all the purposes of this case, with the same power for
the court to draw inferences.

The question for the opinion of the court was, whether, under the
circumstances, the clause in; the charter-party marked A. in the margin
of the case in the other action, applied to the period during which the
vessel remained at Genoa after the 30th of July and before she set
sail, and entitled the plaintiffs in this action to deduct from the freight
the sum of 7l per day for the time intervening between the 30th of
July and the 8th of September, 1856.

If the court was of opinion that the plaintiffs were so entitled to
dedact such sum, the judgment was to be entered up for the plaintiffs
for 241, 17s. 9d., and *costs of suit. If the court should be of" [*278
opinion that the plaintiffs were not so entitled, judgment of
nolle prosequi, with costs of suit, was to be entered up for the defend-
ant in this action.

J. Wilde, Q. C. (with whom was Honyman), for the plaintiff.(a)—The
question is as to the meaning of the clause marked A. in the charter-
party,—¢ Should the vessel be unnecessarily detained at any other
period of the voyage, such detention to be paid for by the party delin-
quent to the party observant, at the above-named rate of demurrage or
compensation,”’—viz. Tl. per day. Are the defendants entitled to de-
duct from the freight payable under the charter-party the Tl per day
for the delay which took place here, without regard to whether or not
they sustained any actual damage? That clause, it is submitted, was
intended to be limited to any delay or detention occurring in the course
of the voyage. Now, the voyage contemplated in this charter-party
was to commence from one of two periods, viz., the vessel's leaving
Genoa, or her sailing from Callao. At any rate it could not commence
before the ship’s leaving Genoa. To entitle them to succeed, the de-
fendants must show that the voyage commenced on the 30th of July,
1856, although the vessel was then lying in the port of Genoa, where
she remained for *nearly six weeks after that day. [Cock- [*279
BURN, C. J.—The word * voyage” has received a construction in
cases of insurance, where it has been held to be reckoned from the time
the vessel breaks ground. I am at a loss to see how this voyage can
be said to have commenced on the 30th of July.] In Crow v. Falk, 8
Q. B. 467 (E. C. L. R. vol. 55), the plaintiff and defendants agreed by
charter-party that a ship, then at Liverpool, of which the plaintiff was
master, should with all convenient speed be made ready, and should at
Liverpool receive and load from the charterers’ agents a full cargo, and,
being 8o loaded, should proceed to Stettin and deliver the same, and so
end the voyage,—restraints of princes, &c., * during the said voyage,”
always mutually excepted ; and the ship was to be loaded at Liverpool
without detention : and the defendants thereby agreed to load the vessel
at Liverpool as in the charter-party stated, with the said cargo: on
general demurrer to a declaration in assumpsit assigning for breach of

(a) The points marked for argument on the part of the plaintiff were as follows :—

“1. That the stipulation as to the payment to be made in case of the detention of the vessel,
does not apply to a detention anterior to the commencement of the voyage :

“2 That the payment therein stipulated for is not to be made, except in cases where tho
Opposite party sustains some damage by reason of the detention :

“3. That, under the circumstances stated in the case, there was no unnecessary detention
vithin the meaning of the stipulation in question.”

VOL. VI., C. B. (N. 8.)—12
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the above agreement that the defendants did not load the ship at Liver-
pool without detention, but detained her at Liverpool an unreasonable
time (not negativing restraints of princes, &c.), it was held, that the
exception ag to the restraints of princes, &c., was applicable only after
the ship quitted Liverpool.  Lord Denman said : “ The end of the voy-
nge is expressly marked out: the beginning is not; but the voyage
could not begin before the ship’s loading was completed : the exception
is confined to the time during the voyage; and the breach takes place
before it begins.” And Patteson, J., said: ¢ ¢ During the said voyage'
can apply only to the time after the voyage commences. In a policy
of insurance, the word ¢at’ would be inserted, in order to cover the
time while the vessel was in port.” Notwithstanding some doubt cast
upon that case by the Court of Exchequer in Bruce v. Nicolopulo, 11
Exch. 129,t it is submitted that it is good law, and applicable here.
*280] *Then, there is no statement in the case, and nothing from
“7*J which it can be inferred, that the ship was improperly or unneces-
sarily detained at Genoa. It was understood at the time of the making
of the charter-party that the vessel was lying at the port of Genoa
loading a general cargo for Monte Video and Lima. [CROWDER, J.—
If there was a warranty to sail on or before the 30th of July, 1856, the
delay until the 8th of September, unaccounted for, would be unreason-
able.] It might be that the charterers might have been entitled to give
up the charter-party on that account, or they might have a claim for
damages in respect of any injury they sustained by reason of the delay:
but the penalty of 7l a day was to attach only upon an unnecessary
detention. [CROWDER, J.—For anything that appears in this case, the
detention was unnecessary.]r That, it is submitted, is not to be a matter
of conjecture or surmise. The onus lay on the defendants, who seek to
enforce the penalty, to show that the detention was unnecessary.
Willes, for the defendants.(«)—With respect to the point last urged,
it is submitted it was not incumbent on the defendants to show that the
delay and detention complained of was unnecessary, the matter being
pecuiiarly within the knowledge of the plaintiff. In?be King v. Turner,
5 M. & Selw. 206, 211, Bayley, J., says: “I have always undcrstood it
*281] to be a general rule, that, if a négative averment be made by one
*party, which is peculiarly within the knowledge of the other,
the party within whose knowledge it lies, and who asserts the affirmative,
is to prove it, and not he who avers the negative.” Besides, here it is
sufficiently shown that the delay was unnecessary. The plaintiff engages
to sail from Genoa on the 80th of July, and the vessel does not start
until the 8th of September. Prim& facie that imports unnecessary delay.
The main question is, when did the voyage commence? The voyage
contemplated was, a voyage from Genoa to Callao (touching at two
intermediate ports), and thence to the United Kingdom. The injury to
the charterers from undue delay on the voyage is the same wherever the
delay takes place: the penalty clause, therefore, is as applicable to a
detention at Genoa as to a detention at any other period. The case of

(a) The points marked for argument on the part of the defendants were as follows :—
“That the clause marked A. applies to all detentions which were unnecessary, and which took
place subsequently to the time when it was agreed that the vessel should set sail,—that full

effect cannot be given to the intention of the parties without so holding,—and that the words
used admit such an interpretation.”
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Bruce v. Nicolopulo, 11 Exch. 129,1 shows that the word ¢ voyage’’ has
not acquired any definite meaning. The sense in which it is used must
be ascertained from the context. The general rule of construction is
very clearly stated by Lord Wensleydale, in Grey v. Pearson, 6 House
of Lords Cases 61, 106 :—** I have been long and deeply impressed with
the wisdom of the rule, now, I believe, universally adopted at least in
the courts of law in Westminster Hall, that, in construing wills, and
indeed statutes and all written instruments, the grammatical and ordi-
nary sense of the words is to be adhered to, unless that would lead to
some absurdity, or some repugnance or inconsistency with the rest of the
ingtrument ; in which case the grammatical and ordinary sense of the
words may be modified, so as to avoid that absurdity and inconsistency,
but no further.” ¢ When, indeed (p. 108), by any course of decisions
words have acquired a particular signification, it may be presumed that
the framer of the instrument uses them in the sense so acquired, and it
is fitting 8o to construe them.” *[CockBURN, C. J.—The vessel [*282
was carrying a cargo from Genoa to Monte Video and Lima for
other persons. It 1s only when she gets to Callao that she is chartered
to the defendants. That is a reason for saying that the voyage the
gmies are speaking of is the period during which the one party was to
ave the use of the vessel and the other to pay the hire, and would seem
to show that the word voyage is to be taken in the more limited sense
contended for by Mr. Wilde.] The parties agree that the start shall
take place on or before the 80th of July. That is a condition precedent.
[CockBURN, C. J.—It is a warranty, entitling the charterers to throw
up the charter-party, or to sue for damages for a breach. But, will it
make that a voyage which is not a voyage?] The question is, whether
s sailing from Genoa is a sailing on a voyage. [CockBURN, C.J.—Was
it » sailing on the voyage intended by the charter-party 2] The defend-
snts’ case does not depend on the voyage commencing on the day named:
the simple question is, whether the penalty clause embraces a detention
before the starting of the ship. [CockBURN, C. J.—The delay com-
plained of is, the siip’s not being on her way by the time agreed. Your
srgument in effect seeks to substitute  time’ for “ voyage.”] Regard
being had to the object of the contract, and the intention of the parties,
the word is fairly capable of that construction. The rule for the con-
struction of contracts laid down by Pothier, Traité des Obligations,
Partie 1, ch. 1, art. vii., § 91, is as follows:— On doit, dans les con-
ventions, rechercher quelle a été la commune intention des parties con-
tractantes, plus que le sens grammatical des termes,”—we must look to
the general intention rather than criticize the words.
tlde, in reply.—The language of the charter-party is entirely free
from ambiguity. ¢ Voyage,” in its *plain and ordinary sense, [*283
means the passage of the ship from ome port to another.(a)
Byies, J.—Could this question arise on a policy of insurance?]
early not: even if the ship were warranted to sail on a given day,
unless the insurance was “ at and from,’! the risk would not attach until
the sailing of the vessel.(3) In Roelandts v. Harrison, 8 Exch. 444,t
where freight was by the charter-party payable on “ the final sailing of
the veesel from the port of loading,” Cardiff, it was held that the words

(a) See Gether v. Capper, 18 C. B, 866 (E. C. L. R. vol. 86).
3) See Arnould on Insuranoce, 2d edit. 390,
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meant the final departure of the vessel from the port, so as to be out of
the limits of the artificial port, and at sea. The only real injury to the
charterer is, the detention of the vessel whilst his goods are on board.
CockBURN,, C, J:—I am-of opinion that the plaintiff is entitled to .
judgment. The defendants seek to set off against the plaintiff’s claim
for freight under the charter-party certain penalties which they allege
to have been incurred by the plaintiff by reason of an unnecessary
detention of the vessel in the course of the voyage. The question for
our determination is, what is the meaning of the term * voyage" in this
clause of the charter-party,—the detention having occurred at Genos,
from which the vessel was to have sailed on or before the 30th of July,
but from which she did not sail until the 8th of September. The answer
set up by the plaintiff is twofold,—first, that the voyage to a detention
on which the penalties were to attach, was, the voyage from Callao to
Pisco and the Chincha Islands, and thence to a safe port in the United
Kingdom,—secondly, that, at all events, the penalties could not attach
»284] to a detention occurring prior to the ship’s *sailing from Genoa.
The inclination of my opinion is, that the plaintiff is right in his
first contention. But it is unnecessary to decide that, because we are
all clearly of opinion that he is right upon the second. The term
‘““voyage” has a well-recognised meaning, and has on various occasions
received a legal interpretation. Still, no doubt, it is susceptible of a
certain degree of flexibility; and, if the context clearly showed that it
was intended by the parties to have a larger meaning than that which
in common parlance belongs to it, we must so construe it. But, unless
we can see beyond all doubt that the word is not used in its ordinary
sense, we must give it its generally received signification. I see nothing
in this case to justify us in holding that it means more than the transit
from the terminus & quo to the terminus ad quem. Mr. Willes suggests
that the interests of the parties would be as seriously affected by an
*antecedent delay as by a delay occurring subsequently to the sailing of
the vessel. That may be so. But, on the other hand, there is nothing
in the context to show that the word voyage was used in any other than
its ordinary sense. It is true, the plaintiff has agreed that the vessel
shall sail on or before the 30th of April. For a breach of that engage-
ment the defendants, if damnified, may have a remedy. But, when we
find that the penalties for the ship’s detention are in terms made to apply
to the voyage, and not to the time fixed for her dgparture from Genoa.
if we were to put upon the charter-party the construction contended for
on the part of the defendants, we should be on a mere surmise straining
the meaning of the language which the parties have used, and making a
contract for them which they have not made for themselves. The case
of Crow v. Falk, 8 Q. B. 467 (E. C. L. R. vol. 55), is an authority in
*285] point: and, although it seems to have been reflected on by the
*Court of Exchequer in Bruce v. Nicolopulo, 11 Exch. 29,1 it
was not necessary on that occasion to overrule it, and I for one am not
disposed to dissent from it. Whether, therefore, we construe the word
voyage according to the orCinary and popular sense, or in the sense
ascribed to it in the case of Crow v. Falk, or in that which it bears .
marine assurance policies, I think the plaintiff in the first action is
entitled to our judgment, and the defendant in the second. .
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CrOWDER, J.—I am of the same opinion. The question turns upon
what is to be considered the voyage contemplated by this charter-party.
It is insisted on the part of the defendants that the voyage commenced
on the 30th of July, because of the stipulation in the chartergarty that
the vessel should sail from Genoa on or'before that day. It is clear
that the ship’s sailing on the day named was a condition precedent to
the charterers’ obligation to take to the charter-party; and that the
breach of that engagement on the plaintiff’s part would give the char-
terers a right to sue for any damages they might thereby have sustained.
But it does not follow that the voyage is to be taken to commence on the
30th of July, so as to make the clause as to detention during the voyage
apply at and from that day. Itseems to me to be quite clear that there
has been no unnecessary detention during the voyage, so as to entitle
the defendants to claim the stipulated penalty of 7L per day. To entitle
the plaintiff to judgment, it is only necessary to hold that the voyage
did not commence until the vessel broke ground. I incline to think that
the voyage here agreed on is the voyage which commenced at Callao, as
was contended by Mr. Wilde. The charterers had no interest in the
intermediate voyages. It is, however, unnecessary to decide that; for,
I think it is quite clear upon the *language of the charter-party [*286
that the voyage did not in any sense commence before the ship
left the port of Genoa; and that is sufficient to entitle the plaintiff to
Jjudgment.

WiLLEs, J.—I am of the same opinion. I see no reason why the
word “ voyage” in this charter-party should receive an interpretation
different from its ordinary acceptation. The charter-party contains a
stipulation that the vesse{ shall sail from Genoa on or before the 30th
of July, 1856. When she sails, the voyage commences. Before her
departure, no voyage exists to which the penalty could attach. It may
be, according to the case of Glaholm v. Hays, 2 M. & G. 257 (E. C. L.
R. vol. 40), 2 Scott N. R. 471, that, as the vessel did not sail on the
day named, the charterers might have declined to employ the ship.
Whether the penalty of 7l.a day would attach to any detention after
the vessel left Genoa and before she arrived at Callao, 1t is not necessary
to determine. It is enough to say that there was no voyage to which it
could attach before the vessel sailed from Genoa. The result will be
that the plaintiff in the first case is entitled to recover the entire freight,
and that, in the second action there will be julgment for the defendant.

ByLgs, J.—I am ‘of the same opinion. In construing all written
instruments, the words are to be taken in their ordinary grammatical,
popular, and natural sense, unless the 8o taking them would lead to some
absurdity, repugnance, or inconsistency with the rest of the document.
The defendants here seek to enlarge the natural and ordinary sense of
the word voyage. It lies, therc¢fore, on them to show that construin
the words used according to their natural and ordinary sense would leaﬁ
to some absurdity or inconsistency. = So far from their being able to
show that, I thini it is *perfectly clear that the voyage did not [*287
commence at all events until the departure of the vessel from
Genoa. I may add that circumstances might have arisen which would
have made the construction for which the defendants contend incon-
venient to them. Upon the failure of the vessel to set sail on the day
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stipulated, the charterers were at liberty to throw up the charter-party,
and sue the plaintiff for unliquidated and unlimited damages.

Judgment accordingly.

On an insurance on & vessel for'a
voyage ‘‘from” a particular port, the
risk does not commence until the sail-
ing of the vessel : Mey ». South Caro-
lina Ins. Co., 8 Brev. Const. R. 329.

But where insurance on cargo is for

another, the risk commences on the
lading of the cargo, and an unreason-
able delay thereafter, at the port of
lading, will be a deviation: Augusa
Ins. Banking Co. v. Abbott, 12 Mary-
land 378.

a voyage “at and from” ono port to

Re JANE DENTON. April 30.

The court permitted an afidavit verifying the notarial certificate of an acknowledgment under
the 3 & 4 W. 4, o. 74, to be received, motwithstanding am erasure in the jarat,—being satisfied
that there had been a substantial compli with the statate, and the erssure arising from
oircumstances over which the parties had no control.

A commissioN for taking the acknowledgment of a married woman
under the 3 &4 W. 4, c. 7%, was addressed to certain persons described
as resident at Winconsin, in the territory of Minnesota, in the United
States of North America. After the issuing of the commission, but
before the swearing of the affidavit verifying the notarial certificate,
Minnesota had been constituted one of the states of the Union: and,
accordingly, when the affidavit came to be sworn, the word  territory”
in the jurat was erased, and the word ‘state’ inserted in lieu of it. In
consequence of this erasure, the officer of the court declined to receive
the acknowledgment. Application was thereupon made to Byles, J., at
Chambers, to girect him to do s0; but that learned judge refused to
make an order.

W. 8. Cross, on a former day in this term, moved for a rule to the
same effect.—The rule of Hilary Term, 1853, r. 140, which provides
that  no affidavit shall be read or made use of in any matter depending
»288] in *court, in the jurat of which there shall be any interlineation

or erasure,”’ a%plies only to matters depending in court. In re
Mary Bingle, 15 C. B. 449 (E. C. L. R. vol. 80), the court allowed a
certificate of acknowledgment and affidavit of verification (taken in New
South Wales) to be received and filed, notwithstanding an erasure in a
material part of the affidavit,—there being satisfactory evidence (by
affidavit) that the erasure was made before the acknowledgment and
affidavit were taken and sworn. So, in the subsequent case of In re
Ch4ndler, 1 C. B. (N. S.?‘ 323 (E. C. L. R. vol. 87), the court allowed s
special commission for taking the acknowledgment of a married woman
in America, the certificate of tl.> taking thereof, and the affidavit of
verification, to be filed, notwithstanding that there was a slight defect in
that part of the affidavit which negatived the interest of the commis-
sioners, and that the jurat did not show where the affidavit was sworn.
[ByLEs, J.—Is there any difference between the expression “in court,”
and “proceeding before the court?”] The statute has been substan-
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tially complied with, and the erasure has arisen from circumstances
over which the parties had no control.

CockBGRN, C. J.—The rule of Hilary Term, 1853, is apparently
positive and general in its terms : we will, however, look into 1t.

Cur. adv. vult.

CROWDER, J., now said,—We have considered this matter, and, inas-
much as it i8 clear that there has been a substantial compliance with the
8& 4 W. 4, c. 74, we are of opinion, that, under the circumstances, the
affidavit may be received, notwithstanding the erasure. Fiat.

*MOORE and Others v. RAWLINS. May 5. [*289

A company consisting of more than twenty-five members, was formed under s deed of settle-
ment which contained, inter alia, the following provisions,—2. That the object and purpose of
the company shall be to enable each member to b the p of a freehold, copyhold,
or leasehold house, of the estimated value of 1501 in respect of every share, &c. 4. That the
sum of money necessary for carrying the object of the company into effect shall be raised by
means of the monthly subsoriptions of the members, and of rents, &c., and hy the sale of super-
fluous houses and land, and of houses and land which may not be immediately wanted for the
parposes of the company, and by such other waye and means as are hereinafler provided. 5.
Thet the businees of the company shall be, to take on lease or to purchase, either for years or
in fee, land or ground within the distance of twenty miles from St. Paul’s, of freehold, copy-
hold or t 'y, and 1 hold tenure, and to erect houses thereon, and to finish and com-
plete any houses which may have been begun to be erected on the land so taken or purchased,
and to take down and rebuild, or to repair, any existing houses or buildings on the land or
ground so taken or purchased ; and to make and sell bricks, and to purchase and eell all kinds
of building materials, and to contract for and perform all kinds of work in the building business,
and in relation thereto. 32. That the directors may employ as many servants and.workmen
as the business of the compauy may require. 34. That the directors may authorize the
trustees to make and buy bricks and tiles, and purchase all kinds of building materials, and
ereet, finish, and repair houses and other buildings, and generally to do all such acts, matters,
and things as are usnally done by bwilders. 36. That the directors may authorize the trustees
to enter into and make contraots for erecting, completing, or carrying on all or any erections
and buildings and other works, or for the supply of any articles or materials neccssary for the
purpose of carrying the object of the company into effect, as they may think expedient. 50,
51. The erection of houses, and the number, size, and description thereof, to be in the dis-
cretion of the directors. 63. That the company sbould be finally wound up when all the
members bave received allotments of houses :—

Held, that, notwithstanding the general words of the 5th and 34th clauses, it being apparent on
the whole deed that the powers thereby given to the directors and trustees were only ancillary
to the main object and purpose of the assoeistion, vis. the enabling each member to become
the possessor of a freehold, copyhold, or leasehold house, and not the carrying on the building
basiness “ for any purpose of profit,”—the company was not one which required registration
under the 7 & 8 Vict. c. 110. 3

The 45th elause provided, that, if any member shall from any cause whatever permit any monthly
sobseription on any share or shares held by him or her to be in arrear for six months, such
share or shares, and all moneys pajd in respect thereof, shall, at the expiration of such six

ths, become absolutely forfeited to the company :—Held, that the negloct of s member to
pay his subecriptious and fines for six months, operated a forfeiture of his share or shares, as
the option of the directors.

TaE following case was stated for the opinion of this court, by con-
sent, without pleadings:- -

The plaintiffs seek to recover from the defendant upon his covenant
with them, as the trustees of a certain company called The Third
Equitable Union Building Company, the sums of 5I. and 14s., making
tugether the sum of 5I. 14s., the said sum of 5l being the amount of ten
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months’ subscription alleged by the plaintiffs to be due from the defend-
ant in respect of two shares by the plaintiffs alleged to be held by the
*290] *defendant in the said company, and the said sum of 14s. being

the amount of fines alleged to be due in respect of the non-pay-
ment of the said/ sabscriptions!

The company, at the time of its formation, and at all times subse-
quently, was intended to consist, and has always consisted, of more than
twenty-five members; and the capital of the company to be raised in
the modes provided by the deed of settlement was the sum of 18,000L

The company was and is constituted and regulated by a deed of
settlement made and executed by the parties thereto, and bearing date
the 1st of December, 1851. The following are some of the clauses :—-

“That the object and purpose of the company shall be to enable
each member to become the possessor of a freehold, copyhold, or lease-
hold house (with or without a shop) of the estimated value of 150l or
thereabouts in respect of every share, and so in proportion in respect
of every additional half-share which he or she may subscribe for or take
up, to be held by such member in the first instance as tenant to the
company at an annual rent payable monthly, until its dissolution, and
afterwards as absolute owner and proprietor.

¢ That each person executing these presents, and subscribing 5s. per
month to the funds of the company, shall, so long as he or she shall
continue to pay the same, be deemed a member, and the holder of one
ghare in the company; and every additional 2s. 6d. per month sub-
scribed and paid by such member shall entitle him or her to an addi-
tional half-share: Provided always, that no member shall subscribe for
less than one share, or for more than thirty shares, and that the whole
number of shares in the company shall not exceed five hundred at any
one time. '

“That the sum of money necessary for carrying the object of the
*291] company into effect shall be raised by *means of the monthly

subscriptions of the members, and of the rents to be paid by the
members for the houses which shall be allotted to them, and by the sale
of superfluous houses and land, and of houses and land which may not
be immediately wanted for the purposes of the company, and by such
other ways and means as are hereinafter provided.

That the business of the company shall be to take on lease or to
purchase either for years or in fee, land or ground within the distance
of twenty miles from St. Paul's Cathedral, London, of freehold, copy-
hold or customary, and leasehold tenure, and to erect houses thereon,
and to finish and complete any houses which may have been begun to be
erected on the land so taken or purchased, and to take down and re-
build, or to repair any existing houses aor buildings on the land or
g