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CASES
ARGUED ap DETERMINED

IN THE

Courts of Common Pleas

AND

Ercheguer Chambey,
IN EASTER TERM,
IN THE TENTH YEAR OF THE REIGN OF GEOR(?E iv.
-

Burns 9. CARTER, Gent., and Others.

THIS was an action of trespass, brought by the plain-
tiff, the occupier of a house in the Clink Liberty, in the
Borough of Southwark, against the defendants, commis-
sioners under the Clink paving-act, 52 Geo. 3, c. xiv.

At the trial, before the Lord Chief Baron, at the last
Assizes for Surrey, it appeared that the defendants, on
the 13th July, 1827, in the exercise of their powers under
the 52 Geo. 3, c. xiv. 8. 39 (@), purchased the house in ques-
tion, which was required by them for'the purposes of the
act; and, having served the plaintiff with a notice to quit,
forcibly ejected him, disallowing his claim for compensa-
tion. Notice of this action was given to the defendants on
the 20¢th August, 1827, but the suit was not commenced
until the 11th Jaxruvary, 1828, )

(a) By which the cammissioners  in the liberty, if they require them
appointed under that act are em-  to quit, after purchasing the pre-
powered to make compensation mises under that act.
to the occupiers of premises with-

YOL. 111, o B

»

Friday,
May 8th.

The time limit-
ed for the com-
mencement of
actions for any
thing done in
pursuance ofany
local paving-act,
is regulated by
the metropolis
general paving-
act, 57 Geo. 3,
¢. xxix. s. 136,
which in effect
repeals the li-
mitation clause
in the Clink Li-
berty paving-
act, 52 Geo. 3,
¢, xiv. 8. 122,
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It was objected, for the defendants, that the action should
have been commenced within ¢three calendat months next
after the entry of the defendants, in pursuance of the sta-
tute 57 Geo. 8, c. xxix. 8. 136 (a), which, it was contended,
had repealed the 122nd section of the 52 Geo. 3, c. xiv. (d),
as far as regarded the time of commencing the action.

The Lord Chief Baron, being clearly of opinion that
the objection was well founded, directed a nonsuit.

Mr. Serjeant Andrews now applied for a rule nisi, that
the nonsuit might be set aside, and a new trial had.—
The question is, whether the general paving-act, 57 Geo.
8, c. xxix. (¢) over-rides the previous local act, 52 Geo. 3,
c. xiv. The proceeding by the defendants was exclusively
under the local act, and could not be under the general
act; as the latter merely gave to the commissioners larger
powers, but did- not provide for compensation in cases
falling within the local act. The 138th section of the 57

(a) By which it is enacted,
“ That no action or suit shall be
commenced against any person
or persons, for any thing done
in execution or pursuance of any
Jocal act or acts of Parliament,
relating, either exclusively or
jointly with any other objects or
purposes, to the pavement of any
parochial or other district within
the jurisdiction of this act, until
after twenty-one days’ notice in
writing, signed by the person or
persons intending to bring such
action or suit, and specifying his
or their real residence, and his or
their trade or profession, shall be
thereof given to the clerk or
clerks of the said commissioners
or trustees, or other persons hav-
ing the control of the pavements

" in any parochial or other district

within the jurisdiction of this act,
wherein any fact may be com-
mitted, or for which such action
or suit may be brought; nor after
sufficient satisfaction shall be
made or tendered; nor after three
calendar months next after the fact
may be committed for which such
action or suit shall be so brought.”

() Which enacts—*That no
action shall be commenced for
any thing done in pursuance of
that act, until twenty-one days’

‘notice thereof shall be given in

writing, to the clerk or treasurer,
or after six calendar months after
the fact committed, for which
such action shall be brought.”

(c) Commonly called Michkael
Angelo Taylor’s Act.
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Geo. 3, c. xxix. (a), clearly shews that the limitation con-
tained in the 186th section, was intended enly to apply to
that act, and not to control any local act. The two acts
were meant to be co-eperative. This case falls within the
provisions of the 52 Geo. 3, and therefore the action was
commenced in time.

Lord Chief Justice Best.—The Lord Chief Baron is
extremely cautious in forming an opinion, and generally
comes to a right conelusion. In this case, he does not
appear to have entertained any doubt, nor do I think
that there is room for doubt. By the 136th section of
the general paving-act, it is expressly enacted, that no ac-
tion shall be commenced for any thing done in execution
or pursuance of any Jlocal act relating, either exclusively
or jointly with any other objects or purposes, to the pave-
ment of any district within the jurisdiction of that act,
after three calendar months next after the fact may be
committed for which such action shall be brought. Here,
the action was brought for an act done by the defendants,
as commissioners, under the local act 52 Geo. 3, to which
the 136th section of the 57 Geo. 3 applies, and there-
fore the action should have been commenced within three
months, the time limited by that clause. I think it im-
possible that the words of a statute can be clearer.

Mr. Justice PArk.—It has been ingeniously put by my
brother Andrews, that, as the defendants proceeded sole-
ly under the local act, the time for bringing the action
must be regulated by that act; and, therefore, that this

{e) By which it is enacted—
“That neither any act or acts of
Parliament, relating either exclu-
sively to the paving or repairing
the pavements of the streets or

public places in any parochial or

other district within the jurisdic-
tion of that act, or relating thereto
jointly with any other object or
purpose, nor any clause, matter,
or provision therein contained,
shall-be thereby repealed.”

B2

1829.
——r
Bourxs
v
CARTER.

0
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BURNS
v,
CARTER.

Saturday,
May 9th.

Parol evidence
of declarations
made by a festa-
tor, having a ten-
dency to dis-
affirm the dispo-
sition of l;h real

roperty in a
l:vlll previous'y
executed by him,
is not admissible
to invalidate
such will.

In a suit by
the heir-at-law
of a testator, im=
putations being
cast upon the
character of a de-
ceased attorney
by whom the
will was prepar-
ed, and who
was one of the

CASES IN EASTER TERM,

action was commenced in time, it being brought within siz

months after the fact committed. But, as the 136th sec- - -

tion of the general paving-act enacts, that no action shall -
be commenced for any thing done in execution of any
local act, after three calendar months next after the fact
committed, and as this action was not brought within that
time, it appears to me that this argument cannot be sup-
ported.

Mr. Justice BurrouaH.—The words of the 136th sec--
tion' of the general paving-act are express, and we must
give them full effect.

Mr. Justice GASELEE concurred.
' Rule refused.

Provis and MarcArRET Rowk, Demandants; Reep,
' Tenant.

THIS was a writ of entry, sur abatement. At the trial
before Mr. Justice Gaselee, at the last Assizes for Corn-
wall, the facts appeared to be as follow:—

The demandants claimed the property sought to be
recovered by this suit, as heirs-at-law of one Henry
Sara, who died seised thereof on the 31st dugust, 1802,
and the tenant had been in possession ever since, as
devisee under his will. The tenant, having admitted the
demandant’s pedigree, and seisin, as therein stated, was al-
lowed to begin, and called a witness, one Mrs. Bilkie, a
servant of the testator, who proved that she was one of
the attesting witnesses to his will, and that he executed it
in the presence of herself and two other persons, one of

attesting witnesses, charging him with fraud inthe execution of the will:—Held, that the devisee
might call witnesses to shew the general good character of such attorney. ’
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whom was a Mr, Sco#4, an attorney, who prepared the
will, and the other a'lady named ‘Incledon, both of whom
were since- dead. . On her cross-examination, the wit-
ness was asked whether she had not given a different ac-
count of the transaction. She admitted that she had.
A letter was then produced, written by one Goodman,
who proved that he wrote it at the dictation of the last
witness, and in which she stated, that only two attesting
witnesses, oiz. herself and Scott, were present at the exe-
cution of the will; and that the name of Incledon was ad-
ded at Scott's office, the .day after the death of Sara.
It appeared, however, that this letter had been procured
at the instance of the demandants’ attorney.

The demandants .then called one Rapson, a legatee
under the will, who proved, that, the day after the testa-
tor’s death, he called at the office of Scott, at Penryn, and

-desired to see the will; that Sco#t shewed it to him, and
said, ‘* There is an over-sight; the will is not. properly
executed; but it is not of much consequence; we can
manage it between ourselves;” that Séott then called Mrs.
Incledon, who was his mother-in-law, into the office, and
desired her to subscribe her name to the will ; which she
accordingly did. :

Certain declarations of the testator were then oﬁ'ered
in evidence. [Rapson deposed, that the testator,- talking
with him in his last illness, said, ‘ That he wished. him
(the witness) to be executor to a will that he proposed
making;” that a person of the name of Mills, who was
present, said to Sara, ‘‘Have you not made a will al-
ready?” To which the latter answered: ¢ Tom Reed (the
tenant) has been trying to get hold of my property; but
neither he nor his ever. shall have it; Scot¢ drew up
a paper, and .they got.me to sign it; but, never fear, I
know that it is not worth to Reed one farthing.” That,
at another time, the testator said to Margaret Rowe (one
of the demandants): ‘“ My land goes to my own family.

1829l

Provis,
Demandagt;

Reep,’

Tenaunt.
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Provis,
Demandant;
Reep,
Tenant.
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Peggy, remember the land is yours. If I do not live to
make my will, when I am dead see that you are righted.”
And that, shortly afterwards, the testator died.

These declarations were réjected by the learned Judge.

The demandants then called several other witnesses to
prove what Mrs. Bilkie had said of the transaction.

On the part of the tenant, eyidence was offered and
admitted, to shew the good character of Seco#t, and, it
being proved by several respectable witnesses, that be was
a.man of the strictest honour and integrity, the Jury re-
turned a verdict for the tenant.

Mr. Serjeant Taddy now applied for arule nisi that
this verdict might be set aside, and a new trial had, on
the grounds, that evidence of the declarations of the tes-
tator had been improperly rejected, and that the testi-
mony of the witnesses called to support the character
of Scott, ought not to have been received.—First, the
declarations made by the testator were admissible,
both parties to the suit deriving title from, and claim-
ing under him, viz. the one as heir-at-law, the other
as devisee. Declarations with respect to his property,
made by a deceased ancestor, through whom two parties
claim, are admissible on the ground of his being a privy
in estate. Here, the declarations were not offered in
contravention of the will, but only to corroborate the facts
proved by one of the demandants’ witnesses, vis. that it
had not been duly executed; and, as the testator said that
his land went to his own family, it must be inferred that
he did not intend that it should pass to the tenant, in ex-
clusion of his heirs. Secondly, the character of Scott was
irrelevant to the matter in issue in the cause. The gene-
ral rule, as laid down in Buller's Nisi Prius (a), is, * that,
in all cases where a general character or behaviour is put

(a) 7th edit. by Bridgman, p. 295. .
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in issxe, evidence of particular faets may be admitted ; 1829.
éxt mot where it comes in collaterally.” That rule ismot o~
to be confined to the case of an attesting witness to a will, Demandaat;
but applies to the attestation of every instrument. At all 1'-:::;.
events, if general evidence of the good character of Seott
were admissible, the demandants had a right to impeach
or disprove it, which they were not prepared to do at the
trial, as they had no idea that such evidence would have
been offered, much less received. ‘
[Mr. Justice Gaselee.—In Doe d. Stephenson v. Wal-
ker (a), where the attesting witnesses to a will were dead, and
the will was impeached on the ground of fraud in the pro-
curing of it, and that fraud was imputed to the witnesses,
Lord Kengyon held, that evidence might be called to their
characters. And, in the subsequent case of The Bishop of
Durham v. Beaumont, Lord Elenborough said (5): “ I
fdly accede to the doctrine laid down in Doe d. Stephen-
son v. Walker. There, the attesting witnesses, whose
character was disputed, were dead; and it was properly
held, that the party claiming under the will should have
the same advantage as if they had been alive. In that
case, they must have been personally adduced as witness-
es, when their character would have appeared om their
cross-examination; and, being dead, justice required that
an opportunity should be given to, shew what credit was
to be attached to their attestation of the will.”]
These were mere Nisi Prius decisions. In the for.
mer case, all the witnesses concurred in saying, that the
parties whose characters were attacked, were esteemed to
be men of probity and respectability. Their credit, there-
fore, remained unimpeached. In the latter case, a witness
for the plaintiff asserted one thing, and a witness for the
defendant another, and direct fraud was not imputed to
either; Lord Ellenborough, therefore, held, that evidence
to general character was not admissible.

(a) 4 Esp. Rep. 50. (4) 1 Camp. 210.
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.. Juord Chief Justice Best.—Two objections have been
raised to the verdict in this case—first, that evidence
has been rejected which ought to have been received—
secondly, that evidence has been received which ought.to
have been rejected.

First, it has been said, that evidence of certain de-
clarations made by the testator, was receivable to shew
that the will he had made was not a valid instrument.
No case has been cited, nor have we been referred te
any authority, to shew us that such declarations were
admissible, for the purpose of destroying or avoiding
the willk We shall not now, for the first time, establish
the doctrine contended for; because, if we were to hold
such evidence admissible, any eaves-dropping witness
might be brought forward to overturn wills, or invali-
date other instruments, however important they might be.
-Such a doctrine is contrary to the first principles of evi-
dence, according to which, the will itself is the best proof
that can be adduced; and it ought net to be affected by
vague or loose declarations, which might have been made
by the party whilst in a state of intoxication, or while la-
bouring under mental delusion, or infirmity produced by
age, of which the Court could have no knowledge.
It has been further said, that the declarations were ad-
missible, as both the contending parties claim under the
person who made them, and who must be considered as a .
common ancestor or privy in estate. But the parties
claim in different rights, the one as heir-at-law, the other
under the will; and the declaratiens of the testator were
not receivable to impugn or invalidate the instrument
which he himself had executed. " It is true, that declara-
tions of a common ancestor, as to the state of his family,
or other matters relating to them, which are peculiarly
within his own knowledge, are admissible in questions of
pedigree, on account ‘of the difficulty of proving remote
facts in the ordinary mode, by living witnesses. Such decla-
rations, however, are altogether different from those which
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tend to invalidate a written instrument, or to give a differ-
ent account of its execution than what. appears upon the

1829.
N——

Provis,

face of the instrument itself. I am, therefore, of opinion Demandant;

that the declarations in this case were properly rejected.
Secondly, a serious imputation was cast on the charac-
ter of Scott, the attorney who prepared the will, and who
was one of the witnesses attesting its execution. If the
demandants had imputed to him' a mere error in judg-
ment, evidence as to his character ought not, perhaps, to
have been received; but, if he were capable of doing the

act attributed to him, vis. that of adding the name of an

attesting witness to a will, after the death of the testator,
in order to render perfect an imperfect execution of that
instrument, it is not a mere attack on his moral character, it
in fact amounts to a charge of forgery; and those persons
who felt an interest in supporting his character, had a right
todefend it. A passage has been cited from Buller's Nisi
Prius, and relied on as furnishing a general rule on this
point; and it has been said, that there is no distipction to
be drawn between an attesting witness to a will, and a
witness to a bill of exchange, bond, or other security of a
like nature. But, instruments of that description are
generally of recent date, and given within the time of
living witnesses; whilst wills frequently remain undisputed
until long after the death ‘of all the parties who attested
their execution. In the present case, the testator died in
1802, and the temant has been.in possession ever since.
If, after a lapse of twenty-seven years, the character -of
a deceased subscribing witness be attacked, evidence of his
good character may and ought to be received, in order
to repel such attack. Courts of law lay down principles
according to the necessity of the case before them. Here,
the character of the deceased attorney, when - attacked,
" could only be protected by calling witnesses to shew that he
was not capable of the fraudulent conduct imputed to him.
The two cases to which my brother Gaselee has referred,

Rexb,
Tenant.
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appear to me to be expressly in point. The doctrine
laid down by Lord Kenyon in Doe v. Stephenson, was
approved of by Lord Ellenborough, in the case of The
Bishop of Durham v. Beaumont, When I was at the
bar, I have repeatedly offered evidence to shew the ge-
neral good conduct of a party deceased, when his char-
acter has been attacked, and have often had it tendered
against me, and never objected to it; and I remember,
that, having made an attack on the character of a deceased
person, before Mr. Justice Lawrence, at Gloucester, (hav~
ing received instructions to do so), that learned Judge
allowed witnesses to be called, who proved that there
was not the slightest ground to suspect that he had been
guilty of the mal-practice with which he was sought to be
charged. It appears to have been the constant practice
of Westminster Hall, to allow evidence to be received as
to the good character of a deceased witness, if it has been
attempted to be impeached; and that practice appears to
me to be better than any decision on the subject.

Mr. Justice PArk.—I am of the same opinion on both
points.-—The parol evidence as to the declarations made
by the testator, to impeach the validity of his will, was
most properly rejected. The Legislature, in order to
guard against frauds in the execution of wills, have order-
ed certain formalities to be attended to and complied with;
and we should, in effect, render the object they had in
view at the time the statute was passed (a), a nullity, if we
were to admit parol proof of declarations made by a testa-
tor, in order to defeat or impeach his own will. The time
and circumstances under which such declarations are
made, ought, at all events, to be considered; if not, a per-
son whose intellects might be impaired by age or bodily
infirmity, might be imposed on by a distant relation,

(@) 2 Car. 2, c. 3, 8. 5.
g.'.. e
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or some unprincipled person, who might extort from
bim a declaration that he did not intend to leave his pro-
perty to the person mentioned in his will, or that he meant
to provide for some other poor relative. Such decla-
rations never have been and never ought to be received.
Evidence as to the general good character of the attorney
who prepared the will and attested its execution, was pro-
perly received, not only by the general practice of Wes:s-
minster Hall, but by the cases to which we have been re-
ferred.

Mr. Justice BurrouGH.—In the case of Doe d. Tea~
gue v. Wood, lately tried before me at Exeter, where
the question turned on the validity of a will, one of the
attesting witnesses swore that the testator did not know
what he was doing at the time he signed it; another swore
the reverse; and the third witness, the attorney who pre-
pared the will, being dead, and it being suspected that he
was accessory to the imperfect execution, I allowed wit-
nesses to be called to give evidence of his general
good character; which being fully established, I left it to
the Jury to consider the contradictory testimony of the
two other witnesses, at the same time saying, that the

good character of the deceased ought to weigh in favour

of the will having been properly executed by the testa-
tor. Here, the testator did not declare that he had not
made a will, or that his real estate was not to pass to the
tenant, as the devisee named in the will; he merely said,
that Zom Reed (the tenant) had been trying to get his
property, which, for any thing that appears to the con-
trary, might refer to his personal property only.

Mr. Justice GASELEE concurred.
Rule refused.
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A copy of an
order of the In-
solvent Debtors’
Court, referring
the matters ofan
insolvent’s peti-
tion to the Jus-
tices at Sessions,
in Wales, in
pursuance of
the statute 7
Geo. 4, c. 57,

s. 41, together
with an affida-
vit of the service
of the order up-
on the creditors,
were tendered
in evidence un-
der the 76thsec-
tion of the act,
which makes
copies of the pe-
tition, schedule,
order, and pro-
ceedings in the
matters of the
prisoner’s peti-
tion, receivable
in evidence, on
their being cer-
tified by the
proper officer,
and sealed with
the seal of the
Court. The
copy of the afii-
davit was certi-
fled and sealed
as required by
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JoNES v. N1cHOLLS.

'T'HIS was an action on the case for maliciously arresting
the plaintiff, and causing him to be detained in custody, and
afterwards taking him in execution at the defendant’s suit.

At the trial, before Mr. Justice Park, at the last Ae-
sizes at Hertford, it appeared, that, eleven months pre-
wviously to the arrest, viz. on the 28th of February, 1527,
the plaintiff had been discharged by an order of Justices,
at the General Quarter Sessions for the county of Gla-
-morgan, before whom he was brought, in pursuance of the
41st section of the Insolvent Debtors’ Act, 7 Geo. 4, c.
57 (a).

The plaintiff offered in evidence copies of the order of
the Insolvent Debtors’ Court, referring the matters of
bis petition to be heard by the Justices, and of. the
affidavit of the service of such order upon the creditors.
‘The certificate of the officer and seal of the Court ap-
peared on the copy of the affidavit only, and not on the
copy of the order, which was annexed or. fastened to the
copy of the affidavit with a pin.

For the defendant, it was objected, that the copy of the
order could not be read, as it did not-bear the office ‘seal,
-nor the certificate of the proper officer of the Court; and
it was contended that it was necessary to give the order

the act, but the copy of the order, which was affixed to the affidavit with a pin, was neither sealed
nor certified:—Held, that the certificate and scal on the copy of the affidavit was a sufficient veri-
fication of both instruments.

In an action for maliciously arresting the plaintiff, and taking him in execution at the defendant’s
suit, it seems that the latter is Jiable, although the plaintiff was taken in execution at the instance
of the defendant’s attorney, and without the knowledge or assent of the defendant.

(a) By which it is enacted— liberty, or place wherein such
‘“That, where any prisoner (ap- gaol shall be situate, in open

plying for relief under the act)
shall be in any gaol within the
principality of Waules, or town of
Berwick-upon- Tweed, the Court
shall order such prisoner to be
brought before the Justices of the
Peace for the county, city, town,

Court, at their General or General
Quarter Sessions of the Peace, or
at some adjournment thercof, and
the matters of the petition of such
prisoner shall be heard by such
Justices in pursuance of such or-
der.”
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itself in evidence, as that alone gave jurisdiction to the
Justices to discharge the plaintiff, under the 41st section
of the act.

On the part of the plaintiff, it was submitted, that, as
one of the papers produced was a copy of an affidavit made

in the Insolvent Debtors’ Court, in which it was sworn that.
the paper annexed to it was a true copy of the order of:

the Court for the hearing by-the Justices; and, as the
copy of the affidavit was under the seal of the Court, and
duly certified by the officer to be a true copy of such
affidavit; it was good evidence of the order, by v:rtue of
the 76th section of the statute (a).

The learned Judge took a note of the objection, but
allowed the cause to proceed.

The defendant’s attorney, who was called as a witness,

stated, shat the plaintiff had been taken in execution by
his (the attorney’s) mistake; that he had acted under the.
advice of his special pleader; and that the defendant had

not at all interfered since the arrest, or been cognizant of:
any of the subsequent proceedings, which had been car-.

ried on by the attorney alone.

The learned Judge, in effect, told the Jury that the.

defendant was.answerable, although the plaintiff might.
have been taken in execution, in consequence of the mis-
take or negligence of the defendant’s attorney.

The Jury accordingly returned a verdict for the plain-
tiff —damages 401.

(a) By which it is enacted—.

“That a copy of the petition,
schedule, order, and other orders
and proceedings (made and had
in the matter of the prisoner's
petition), purporting to be signed
by the officer in whose custody
the same shall be, or his deputy,
certifying the same to be a true
copy of such petition, schedule,
order, or other proceeding, and

sealed with the seal of the said
Court, shall at all times be ad-
mitted in all Courts whatever,
and before commissioners of
bankrupt, and Justices of the
Peace, as sufficient evidence of
the same, without any proof what-
ever given of the same, further
than that the same is sealed with
the seal of the said Court as afore-
said.”
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Mr. Serjeant Spankie now applied for a rule nisi, that
this 'verdict might 'be set aside and a new trial had. He
submitted that the copy of the order of the Insolvent
Dehtors’ Court, referring the matters of the plaintiff’s pe-
tition to be heard by the Justices, at the Quarter Sessions
for Glamorganshire, was improperly admitted in evi-
dence; that it was necessary that the order itself should
have been produced, for the purpose of establishing the
plaintiff’s discharge, and shewing that the Justices had
jurisdiction to act under the 4lst section of the statute.
Although the 76th clause provides, that sealed and certifi-
ed copies of the proceedings shall be sufficient evidence of
such proceedings, and therefore puts a certified and seal-
ed copy of an affidavit on the same footing as the original,
yet it does not make the copy evidence of a fact of
which the original itself would not be evidence; and if
the original order had been produced, it would mere-
ly have shewn that the copy of the order was a true
copy, and such fact could not have been proved by affi-
davit. Although a copy of the order, sealed and cer-
tified, might have sufficed, yet, no certified copy of the
order was produced, but merely a copy of an affidavit
used in the Court, verified by the officer. He did not
certify the copy of the order to be a true one; nor would
he, in order to make the certificate, have occasion to
look at the original order, but only at the copy of the
order annexed to the original affidavit. The authentica-
tion, therefore, of the copy of the order depended, not on
the officer’s certificate, but only upon the oath of the
party, and the affidavit produced merely referred to the
order; whereas, it ought to have verified the order itself, to
the copy of which the seal of the Court should also have
been attached. But the order should have been produced
per directum, and the copy could only be admissible in
evidence by being duly sealed with the seal of the Court.
It did not even purport to be signed by the officer.
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But the Court were unanimously of opinion, that the
eopy of the order of the Insolvent Debtors’ Court was
sufficiently verified by the certificate and seal on the copy
- of the affidavit, as the one was attached to and connected
with the other.

The learned Serjeant then contended, that, under the
circumstances, the Jury were mis-directéd; as the defend-
ant’s attorney stated, that he proceeded against the plain-
tiff without the authority of the defendant, who took no
part in the proceedings; and that, as the attorney was
misled by the advice of his pleader, the plaintiff could not
be eatitled to recover, there being nothing to shew that
the defendant had acted with malice, or from a want of
probable cause; neither was he, whatever might bave been
the conduct of his attorney, answerable in an action of
this nature; for, in Ravenga v. Mackintosh (a), it was
held to be a good defence to an action for a malicious ar-
rest, that the defendant, when he caused the plaintiff to
be arrested, acted bdond fide upon the opinion of a legal
adviser of competent skill and ability, and believed that he
had a good cause of action against the plaintiff. -

Lord Chief Justice Best.—I am of opinion that there
is no pretence for this objection. I do mnot say whether
the doctrine of respondeat superior applies to this case or
not. It is evident, that the act of the defendant, in caus-
ing the plaintiff to be arrested at his suit, after he
bad been discharged under the Insolvent Debtors’
Act, was without probable cause; and there can be no
doubt but that justice has been done by the finding of
the Jury. This point was not raised at the trial; and,
although it has been now contended, that, as, by the
evidence of the defendant’s attorney, the acts complain-

(a) 2 Barn. & Cress. 693.

15

1829,
| —
Jones

[
NicnoLus,



16

1829.
St

Jongs
.
NicuoLLs,

CASES IN EASTER TERM,

ed of by the plaintiff were not brought home to the defend-
ant himself, yet he must be deemed answerable for the
acts of his attorney. If the objection had been raised at
the trial, we might then bave .thought it fit to consider
whether or not the principle of respondeat superior ap-
plies to this species of action, as well as to trespass. For
many reasons, I am inclined to think that it ought. It
would be a very dangerous doctrine to hold that it did
not. A wealthy individual might employ a worthless or
insolvent attorney to harass another, and thus the injured
party would be without redress. A plaintiff, who had been
improperly or unjustly taken in execution at the suit of an-
other, might be turned round at the trial, if we were to
hold that the attorney who carried on the proceedings
should alone be answerable. I think, however, that this ver-
dict ought not to be disturbed, upon the ground that the
point was not raised at the trial. The only valid defence
could be, that there was no evidence of malice by the de-
fendant; but malice may be inferred :—malice in law, means
an act done wrongfully, and without reasonable or proba-
ble cause, and not, as in common parlance, an act dictated
by angry feeling or vindictive motives. I am, therefore, of
opinion that the defendant was liable in this action, for caus-
ing the plaintiff to be arrested and imprisoned at his suit.

Mr. Justice BurrouGH (a).—The plaintiffin this case was
arrested after his discharge under the Insolvent Debtors’
Act, at the suit of the defendant, and for his benefit alone.
If, indeed, the attorney had instituted proceedings against
the plaintiff, without any previous notice from the de-
fendant, or solely of his own authority, he might, perhaps,
have been held liable. The only distinction, as to the
doctrine of respondeat superior, is, between civil and cri-
minal cases. In The King v. Huggins (b), it was held,

(a) Mr. Justice Park was at (b) 2 Ld. Raym. 1574; S. C. 2
Chambers. Str. 882.
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that a principal shall not answer criminally for the act of
his deputy, unless such’act were' done with his consent, or
by his command. But I have never known that doctrine
applied to civil suits. There, the warden of the Fleet
prison was indicted for murder, for having caused the
death of a prisoner in his custody, by duress; but, as
adeputy had been duly appointed, it was held to discharge
the principal from the duties of his office; but a supe-
rior officer must be deemed liable for his deputy in a civil
action, if the latter is insufficient to answer in damages.
Here, however, the arrest of the plaintiff must be consi-
dered as the act of the defendant, and he alone is an-
swerable for the consequences.

Mr. Justice GASELEE.—As the point was not raised at
the trial, whether the attorney was, under the circum-
stances, answerable for the proceedings taken against the
plaintiff, without the interference of the defendant, I am
of opinion that there is no ground to disturb the verdict.
If the attention of my brother Park had then been drawn
to it, the objection might have had some weight. In the
case of Todd v. Dorwick, which was lately tried before
me, on the Western Circuit, and which was an action for
maliciously taking the plaintiff in execution, it was proved
that all the proceedings, subsequent to the arrest, were
carried on by the attorney alone; but T thought the de-
fendant was liable. 1f, indeed, an attorney act under
the advice of counsel, it would be a different question.
But here, for any thing that appears to the contrary,
the proceedings against the plaintiff were instituted by
the immediate act of the defendant himself; for, the affi-
davit of debt under which the plaintiff was arrested, was
made by him; although it must be inferred, that he was
aware that the plaintiff had previously been discharged
under the Insolvent Act.

Mr. Justice Park.—If the point now presented to the
voL. 111, ¢
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The plaintiff
having refused
to sign an agree-
ment to accept
from his debtor
a composition of
ten shillings in
the pound, the
brother of the
latter offered to
supply the
plaintiff with
goods to the
amount of one
half of his de-
mand, on which
he signed the
agreement. The
composition was
secured by a
promissory note,
and the

CASES IN EASTER TERM,

Court had been riised before me, at the trial, I should
have Teft'it'to the Jury to say, whether the defendant was
not cognizant of the plaintiff’s discharge under the Act,
before the proceedings were commenced against him in
this suit. All the facts proved at the trial tended to shew
that he was. ‘The plaintiff had caused the defendant’s
name to be inserted in his schedule as a creditor, and had
given him notice of his intention to take the benefit of the
Act. It must, therefore, be inferred that the defendant
knew of his discharge, as he did not oppose it; -and the
plaintiff was not arrested until twelve months afterwards.
At all events, it is but reasonable to suppose that the at-
torney must have communicated with the defendant upon
the subject of the arrest.
Rule refused.

Kn~ieHT 9. HUNT.

'P HIS was an action on a promissory note, dated the
1st November, 1818, by which one William Watson, one
Thomas Aldred, and the defendant, jointly and severally
promised to pay the plaintiff the sum of 150/., on demand,
with lawful interest for the same from the day of the date
of the note. The declaration contained a count on the
note, against the defendant, as maker, and the usual money
counts. '

At the trial, before Mr. Justice Littledale, at the last
Assizes for Hampshire, it appeared, that, in October,
1818, Watson, one of the makers of the note, being in
insolvent circumstances, made a proposal to his creditors

having been supplied:—Held, that, as the stipulation with respect to the goods had been kept
secret from the other creditors, it was a fraud upon them; aund that the plaintiff could not recover
on the note, although he was the last creditor who signed the agreement for the composition, and
although the brother of the debtor offered to supply the goods at his own instance, without being
requested to do so, either by the plaintiff or by the insolvent.
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to compound with them at ten shillings in the pound;
that Watson being indebted to'the plaintiff in 3111, 5s.,
he refused to assent to those terms, upon which Watson's
brother, a coal merchant, went to him, and agreed to fur-
nish him with coals to the amount of 150%, if he would
sign an agrement for the composition; to which the plain-
tiff acceded, and, on the 10th October, signed an agree-
ment to take ten shillings in the pound from Watson,
to be paid with the other creditors,-the amount to be
secured by bills, payable at three, six, nine, and twelve
months; that the plaintiff, afterwards, véiz. on the 20th
Oclober, agreed to take the promissory note in ques-
tion, which the defendant signed as surety for Wat-
son; and that the interest was regularly paid to the plain-
tiff from 1818 to 1824. It also appeared, that all Wat-
son’s creditors had signed the agreement for the com-
- position before the plaintiff, but that they weye not aware
that any agreement had been made between him and
Watson's brother as to the supply of the coals in question.
On the latter being called as a witness, he proved that the
coals had been delivered to the plaintiff on the terms
above stated; when it was objected for the defendant, that,
as the plaintiff had received as much as the other credi-
tors, as the coals amounted to 150/, which was one-half
of the plaintiff’s demand, he could not be entitled to
recover against the defendant, as the agreement with the
brother was a fraud on the other creditors; and that,
if the plaintiff should be deemed entitled to the amount
of the note, he would, in fact, receive the whole of his
demand from his debtor, whereas he had agteed to take
ten shillings in the pound with the other creditors.

The learned Judge left it to the Jury to say, whether
the note was given to secure the payment of the composi-
tion according to the terms of the agreement, and whether
the plaintiff had not received ten shillings in the pound by
the supply of the coals in question. They found in the
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affirmative, and accordingly gave a verdict for the de-
fendant. :

Mr. Serjeant Bompas now applied for a rule nisi, that
this verdict might be set aside, and a verdict entered
for the plaintiff, for the amount of the note, or that a
new trial might be had.—As the note was given by
the defendant as a security for the payment of ten shil-

. lings in the pound by W atson, according to the terms of

the agreement for the composition, the plaintiff has a
right to avail himself of such seeurity; and as he was the
last creditor who signed the agreement, the others could
not have been induced to add their names by following his
example; and although an agreement for a particular cre-
ditor to receive more than the creditors at large, might,
in some instances, be void, yet, it would not deprive such
creditor of his right to enforce a security given him for
the payment of the sum stipulated to be given by way of
composition, according to the terms of the original agree-
ment. Here, the debtor was not put in a worse situation
by the offer made to the plaintiff by his brother, which
was altogether voluntary on his part; nor could the credi-
tors at large be injured or affected by it, as the funds to
be derived from the debtor’s estate would be equally avail-
able to them. At all events, it cannot be considered as a
fraudulent transaction, as the insolvent was no party to it,
nor did the plaintiff himself require the coals to be sup-
plied, but they were furnished spontaneously by the
brother of the debtor; and, if he had neglected to do so,
the plaintiff could not have enforced ‘his agreement, and
he therefore ought not to be deprived of his remedy
against his debtor; and the defendant, as his surety, must
stand in the same situation as the insolvent himself. Al-
though, in Cockshott v. Bilnett (a)—where all the credi-
tors of an insolvent consented to accept a composition for

(a) 2 Term Rep. 763.
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their respective demands, upon an assignment of his effects
by a deed of 'trust, to 'which’' they were all parties, and
one of them, before he executed the deed, obtained from
the insolvent a promissory note for the residue of his de-
mand, by refusing to execute till such note was given—
it was held, that the note was void in law, as it was a fraud
upon the rest of the creditors; yet, that case is distinguish-
able from the present, as there the note was demanded by
the creditor from his debtor, and there was evidence that
other creditors had been induced by the party requiring
the note, to accede to the terms of the composition. In
Steinman v. Magnus (a)—where a debtor entered into an
agreement with his creditors, by which they agreed to re-
ceive 204 per cent. in satisfaction of their several demands,
and released the remainder, in consideration that half of
the composition should be secured by the acceptances of
a third person, who was also a creditor, which security
was accordingly given, and paid when due—it was held,
that such agreement was binding on the plaintiff, one of
the creditors, although he was the last who signed the
agreement, and it did not appear that he had induc-
ed any of the other creditors, or the surety, tosign it; and
that the plaintiff’s suing the debtor, after having received
the composition, was a fraud upon the surety and the
other creditors. There, however, the party suing, and the
other creditors, had undertaken to liberate the defendant,
upon the terms of the agreement; and, therefore, when the
security was paid, it was a fraud upon the party giving it
to sue the defendant afterwards. In Z/omasv. Court-
nay (), the creditors agreed to accept from an insolvent,
in full satisfaction of their debts, twelve shillings in the
pound, payable by instalments; and one of the creditors,
who signed for the whole amount of his debt, held at the
time, as a security for part, a bill of exchange, drawn

(a) 11 East, 390. = (¢) 1 Barn. & Ald. 1. -
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by, the debtor-and accepted by a third person; and, the
sum due on the bill having been afterwards paid by the
acceptor—it was held, that the creditor might retain it, the
agreement of composition not containing any stipulation
for giving up securities, and the effect of it not being to
extinguish the original debt. The main grounds of dis-
tinction between those cases and the present, is, that the
transaction as to the coals would not affect the insolvent,
nor be of any detriment to his creditors, especially as they
had not been induced to sign the agreement by any act of
the plaintiff, nor could they have been influenced by his
concurrence or assent, as he was the last person who put
his signature to the agreement.

Lord Chief Justice Best.—I am of opinion that there
is not the slightest pretence for this motion. Agreements
for compositions with creditors should be prepared and
acted on with the strictest good faith. If a creditor agree
to accept ten shillings in the pound, common honesty re-
quires that he should have no more; and, if he sign a paper
to that effect, it must be 'assumed that he, knowing the
circumstances of his debtor, has exercised his judgment
on the subject, and that he thought it was prudent for him
to take what it appears upon the face of the agreement he
had consented to accept. But,ifhe has previously entered
into an agreement with another, by which he is to receive his
full demand, or even more than he himself states that he
was content to take, it operates as a fraud on the other cre-
ditors, who may be induced to sign the agreement, by see-
ing his name to it. Although, here, the plaintiff signed
last, which may make this case distinguishable from those
which have preceded it, yet the true principle to be de-
duced from all of them is, that, in the caseé of a composi-
tion between a debtor and his creditors, they all ought to
be put in the same condition, and one ought not to be
misled or deceived by another’s having stated that he had
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agreed to take one sum, whilst, in fact, he had privately
and secretly agreed to take another. ‘The question, then,
is, whether, by what the plaintiff did in this case, before he
consented to sign the agreement for the composition, the
other creditors of the insolvent were fairly dealt by. It has
been said, that the plaintiff was not acting dishonourably,
and that the debtor was neither injured, nor the funds of
his other creditors rendered less available, nor did they re-
ceive any detriment from the offer made to the plaintiff by
the brother of the insolvent, which was gratuitous and
uncalled for by the former. But the question is, whether
the judgment of the creditors at large has not been in-
fluenced by the supposition that they were all to receive
an equal proportion, to be derived from the estate of their
debtor. It is a very different case, and there can be no
reason to complain, or to blame a debtor, where no previous
contract has been entered into, if, after having discharg-
ed his engagements under the agreement for the com-
position, he gratuitously pays the remainder. But, here,
previously to the signing of the contract for the compo-
sition, by which the plaintiff consented to take ten
shillings in the pound, to be paid with the other cre-
ditors, he had secretly agreed with the brother of his
debtor to take coals from him to the amount of 1504,
which, coupled with the note, was sufficient to secure to
him the whole of the amount of his debt. Besides, it
appears that the coals were furnished to the plaintiff to
the amount agreed on; and, if he had been paid more than
be ought, he would have been liable to refund in an action
for money had and received.

Mr. Justice ParRk.—There is a wide distinction be-
tween a gratuitous gift after a payment made under an
agreement for a composition, and a previous understand-
ing that one creditor shall receive more than the others;
and here, it appears, that the plaintiff refused to accede
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1829. to the proposed; composition, until the brother of the in-
ooy Bolvent had agreed to supply him with coals to the
v - amount of half of his demand, and which were afterwards

HONT " furnished. I therefore think that the Jury have come to
a right conclusion.

Mr. Justice BurrouaH.—There is no ground to induce
us to disturb this verdict.

Mr. Justice GASELEE concurring—
Rule refused.

B

e i -
7 Tuesday, Dok, on the joint demise of Dixon and WESTERN, v. WiL-

May 12th. L1s and Another.

Commisioners ' HIS was an action of ejectment. At the trial, before
under an inclo-

sure-actmade  Mr. Baron Vaughan, at the last Assizes for Buckingham-

. Shire, it appeared, that the lessors of the plaintiff, ‘who

ly afterwards,  were bankers, had, in and previously to the year 1821,
lands 10 trustees made large advances to a person of the name of Rose,

i‘}'c:"r:ﬁ":{;:‘::' who was then seised in fee, of (among others) the lands

and inc;{“l"db':;;‘ and premises sought to be recovered in this action, and
ces:—Held, . R o L. .

the allotment ~ on which the lessors of the plaintiff had an equitable
m‘;:s;:‘:l_ mortgage, in order to secure such advances; that, by

though the deeds of the 25th and 26th November, 1824, Rose con-

commissioners

didnotmake  veyed the premises so mortgaged to the lessors of the

:?le:;.:em;:.:,n' plaintiff, upon trust to sell, and pay, in the first place,

afterwards. certain incumbrances in the deeds specified, secondly, the
debt due from Rose to the lessors of the plaintiff as mort-
gagees, and the remainder (if any) to Rose, the grantor;
that an action was pending against him, at the time the
deeds in question were executed, for non-payment of the
sum advanced, and in which the lessors of the plaintiff

were on the eve of obtaining judgment. It also appeared,
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that, in the beginning of the year 1824, previously to‘the
conveyance, the lands in question had been allotted to Rose
under an inclosure-act, but that the award of the com-
missioners was not executed until May, 1827.

The defendants claimed under two writs of elegit sued
out by them as creditors of Rose on judgments entered
up on the 30th November, and 4th December, 1824, in
actions commenced against Rose in Hilary Term in that
year. Under these circumstances, it was contended, for

the defendants—First, that the deeds of conveyance, un-

der which the lessors of the. plaintiff claimed, were frau-
dulent and void as against Rose’s creditors, under the sta-
tute 27 Eliz. c. 4, as the actions on which the elegits were
founded, were commenced by the defendants nearly a
year previously to the execution of such deeds, although
the judgments were not entered up until afterwards—
Secondly, that, although the lands were allotted to
Rose in 1824, and previously to the conveyance to the
lessors of the plaintiff, yet, as the commissioners did not
make their final award until 1827, the allotment did not
pass under the conveyance by Rose.

The learned Judge left it to the Jury to say, whether
the deed was fraudulent, or executed with an intent to
deprive the defendants, as creditors of Rose, of the fruits
of the judgments on which the elegits had been sued out.
They found that there was no fraud, and accordingly
gave a verdict for the lessors of the plaintiff.

. Mr. Serjeant 7addy, on a former day in this term, ap-
plied for a rule nisi, that this verdict might be set aside,
and anonsuit entered, or a new trial granted, and submit-
ed, that, under the circumstances, the deeds by which Rose
conveyed his property to the lessors of the plaintiff were
void in law, and fraudulent as against the defendants as
his creditors. Whether the deeds were fraudulent or
not, was rather a question of law than of fact. The lessors
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of the plaintiff were only creditors of Rose to a limited ex-
tent, viz. to the amount of the advances made by them;
and, by the terms of the deeds, the defendants’ right
would be altogether defeated, although they were bond
Jide creditors, and had commenced actions for their de-
‘mands on Rose, long previously to the time of the exe-
cution of those instruments; as only those persons who
had a charge on the estate were to be favoured; and, if
any sum remained after certain incumbrances, and the
demand of the lessors of the plaintiff, were satisfied, it
was to be paid to Rose, the grantor. The deeds were
clearly covenous as against those who were not parties to,
or could not claim under them; and, if there be a fraud in
law, it must prevail, although the Jury may have negativ-
ed fraud in fact. The whole of the lands were conveyed
to the lessors of the plaintiff. Although the defendants
were judgment creditors, and entitled to receive the fruits
of their judgments shortly after the deeds were executed ;
and, although the writs of elegit were not then sued out;
yet, as Rose remained in possession of the premises, and
the deeds were never acted on by the lessors of the plain-
tiff, they could not be entitled to recover in this action.
So, although the property might have been conveyed to
them, yet, as the commissioners did not make any award
as to the lands allotted to Rose, until three years after the
conveyance, the defendants were entitled to claim under
the elegits, which operated immediately on their being
issued, and which were obtained previously to the award.
The right of either party could only accrue when the
award was executed, and the lessors of the plaintiff could
have no title to the lands allotted until then; and, as the
conveyance was made with a view to defeat the claims of
Rose's creditors, the defendants, as such, had a para-
mount title by virtue of the writs of elegit, the actions on
which they were founded having been commenced long
previously to the conveyance by Rose to the lessors of the
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plaintiff.  Although; by the statute 1 & 2 Geo. 4, c. 23,
s. 2, it is enacted, that it shall be lawful for every person
to whom an allotment is set out, and to whom possession
has been given by virtue of any order or direction by the
commissioners, to commence any action or suit at law,
for any injury or damage that may be done or committed
by any person to the ground or soil of any such allotment,
and to bring, maintain, and prosecute any action of eject-
ment, for recovering the possession of any such allotment
from any person, notwithstanding the award of the com-
missioners should not be executed and perfected by them;
yet, the party to whom such allotment is made, could
have no title to convey until the award was made: and
here, the deeds do not mention the allotment, but only

convey the lands in respect of which the allotment was
made.

The Court declined granting the rule, in -the first in-
stance, saying, that they would communicate with the
learned Baron who tried the case, as to the mode in which
he left the question to the Jury.

Lord Chief Justice BEsT now said, that the learned
Judge bad stated, that the question left to the Jury was,
whether Rose had conveyed the property in question to
the lessors of the plaintiff with a fraudulent view, or to
prevent his bond fide creditors from obtaining their just
debts, and that the Jury had negatived all fraud. The
question, therefore, was properly left to them, and set at
rest by their verdict; for, in Cadogan v. Kennett, Lord
Mansficld said (@):  The statute 27 Eliz. c. 4, does not
go to voluntary conveyances, merely as being voluntary,
but to such as are fraudulent. A fair voluntary convey-
ance may be good against creditors, notwithstanding its

(«) Cowp. 434.
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being voluntary.  'The circumstance of a man being in-
debted at the time of his making a voluntary conveyance, is
an argument of fraud. The question, therefore, in every
case is, whether the act done is a bond fide transaction, or
whether it is a trick and contrivance to defeat creditors.”
Here, it is not denied that the lessors of the plaintiff were
not bond fide creditors of Rose, at the time of the cbnvey-
aunce; and, although they were not entitled to retain the
whole of the proceeds of his property for the debt due to
them, yet the conveyance was good in law, as they were to
hold as trustees for the other creditors, and they had
an equitable mortgage on the property, which had existed
three years previously to the execution of the deeds.
‘Although it has been said, that the lands in question did
not pass to the lessors of the plaintiff, by the conveyance
made to them by Rose, as the commissioners had not
made their award; yet, as the deeds conveyed the land,
it of course included the allotment which had been previ-
ously made, and which was confirmed by the award.

Rule refused.

—— Demandant; —— Tenant; NicuoLas and three
others, Vouchees.

M-. Serjeant Adams moved that this recovery might
pass, notwithstanding that part of the proceedings, which
were taken in France, were written on paper. The do-
cuments in question were in the French language, and
there was a translation of them written on parchment, and
certified by a Notary Public here to be a faithful transla-
tion. It also appeared that there were two separate war-
rants of attorney, the one signed by Nicholas, the other
by the other three vouchees. It was submitted, that this

pass: but keld, that all the documents must be taken on parchment.
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was no objection to the validity of the proceedings, on the
authority of the case 'of Lang, demandant; Lee, tenant;
Woodhouse, vouchee (a); where, there being~ three vou-
chees, two of whom had given one joint warrant of attor-
ney, and the other had given his on a separate piece of
parchment, it was objected, that the warrant of attorney
ought to have been joint, that is, all on one piece of parch-
ment; but the Court thought that there was nothing in the
objection; and Mr. Justice Heath said, * that the warrants
would be good, even in a real suit.”

But the Court said, that the Notary should have made
an affidavit that he was acquainted with both the French
and English languages, as well as that the translation
was a true and faithful translation of the documents of
which it purported to be a copy; and that the French do-
cuments must be written on parchment. And they referred
to the case of Tatham, demandant; Baxendale, tenant;
Tabor, vouchee (b); where the necessary documents for
taking the acknowledgment of a recovery were engrossed
on parchment and sent to Holland, by the law of which
country, all documents bearing the certificate of a Dutch
Notary, require a Dutch stamp, which can only be im-
printed on Duich paper, and the documents were accord-
ingly returned to this country, written on paper so stamp-
ed and certified —the Court refused to allow the recovery
to pass, but enlarged the return to the dedimus, and per-
mitted the writ to be re-sealed, in order that the proceed-
ings might be properly executed on parchment—which was
afterwards done.

The learned Serjeant, therefore, took. nothing By his
motion. '

(a) 1 Bos. & Pul. 31. () 4 B. Moore, 481; S. C. 2 Brod. & Bing. 65.
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‘Tuesday, WitHingToN and Others v. HERRING and two Others.

May 12th. e ] .
The defendants, THE plaintiffs in this action sought to recover the sum
merchantsin — of 6220/, 1Gs. 6d., being the amount of nine bills of ex-
London, enter- ’ A .
ed into an change, drawn by one JoAn Crabtree, at Lima, in Decem-
“,?';f‘}‘;“{,,:’“" ber, 1825, and January, February, and March, 1826, up-
working ",';m' on the defendants in Londen, payable to the plaintiffs’ or-
for which he

was to receive a
certain stipulate

der, and to charge the same to Crabiree’s account, with or
without further advice. The declaration contained counts

edsalary.a0d  on the bills, and the usual money counts.

;‘r'o';‘“f" g At the trial, before Lord Chief Justice Best, at Guild-
was furnished  Radl, at the Sittings after the last Michaelmas Term, it
::{ut:;hd: {::«:; appeared, that, in the latter part of the year 1824, Crab-
Ofinatructioti® ¢ree, the drawer of the bills, was applied to by the de-
;mﬁ;’:t“‘:;‘“ fendants, merchants in London, to go out, as their agent,
for 10,000,  to Peru, for the purpose of entering into negotiations for
:?:.a,f:;':u. the taking or working of mines, on the defendants’ be-
B, half; and that, to carry this object into effect, they enter-

transact, com-
plete and exe-
cute, all con-
tracts or agree-
ments which he
might deem ex-

ed into an agreecment with Crabtree, and afterwards fur-
nished him with a letter of instructions, a letter of credit,
and a power of attorney, with which he proceeded on his
mission to Léma, where he was well known, and had

ient for th ‘
::drpmm of ob- considerable credit. The agreement was as follows: —
taining a grant

or lease of any
mine, or for the
purchase of any
ore, or of the
right to open,
dig, or work
any mine; and
to enter into,
make, and exe-
cute any deeds,

* Memorandum of agreement between Mr. JoAn Crab-
tree, and Messrs. Herring, Graham, § Powles.

¢ Messrs. Herring, Graham, & Powles, being desir-
ous to enter into contracts for working such of the mines

conveyances, &c., that he might deem necessary ; and, generally, to do all such acts, &c., as the de-
fendants themselves could do if personally present. J. ., having already raised 10,000L on the
letter of credit, obtained a further sum from the plaintiffs in Per, which he applied to the defend-
ants’ use, and drew bills on them for the amount. The letter of credit and power of attorney were
not shewn to the plaintiffs by J. ., when they made the advances, nor did it appear that they
required to see them; neither were the plaintiffs informed by J. S. of his having already obtained
money on the letter of credit. The defendants having refused to accept the bills:— Held, that the
phipﬁ%‘n were entitled to recover the amount of the advances so made to J. S. as money had and
received.

Quere:—Whether the agreement, that J., 5. should receive a share of the profits, constituted him
a partner with the defendants?
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in Peru as may offer suitable encouragement for doing
s0, with the view of forming an association for the subse-
quent performance of such contracts, it is agreed that Mr.
Crabiree shall proceed to Peru by the first Jamaica
packet, to carry this object into effect, lf he shall find it
practicable and expedient to do so.

“ Mr. Crabtree shall be furnished by Messrs. Hm-mg,
Graham, § Powles, with their power of attorney, autho-
rizing him to enter into such proposed contracts on their
behalf, which he engages to use in conformity with the in-
structions he may from time to time receive from them.

““ Messrs. Herring, Graham, & Powles, shall defray
all Mr. Crabirec's reasonable travelling expenses, and ex-
penses of living, during the continuance of this mission:

“ Mr. Crabiree shall receive from Messrs. Herring,
Graham, & Powles, for his remuneration, the sum of
1,0004., and, if this mission shall occupy Mr. Crabiree
more than a twelvemonth from the date of his. leaving
London to embark in the packet, he shall receive at the
rate of 1,0004. per annum, from the said date.

“ Mr. Crabtree shall further receive one-fifth share of
the clear profits which Messrs. Herring, Graham, &
Powles may make by such contracts, or by forming the
association to be founded-on the contracts to be entered
into by him.

‘¢ London, 1st January, 1825.

* Herring, Grakam, & Powles.
“ John Crabtree.”

The defendants then furnished Crabiree with the fol-
lowing letter of instructions:—

London, January th, 1825,
‘* Dear Sir,—We have to request your attention to the
following instructions on the objects of your mission to
Peru.
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* On your arrival in Pers, your first care will necessa-
rily be, to ascertain ' whether the political condition of the
country be so far settled as to render it prudent to under-
take any extensive engagements there. We need say no-
thing as to the means of ascertaining this fundamental
point, or the rules by which you should be governed in
deciding it. You know the character of the people, and
the nature of the country, and you will have the best
channels of information open to you. We will only re-
mark, that we should prefer measures being delayed so
long as any serious doubts on this head may remain on
your mind.

* Presuming this peint satisfactorily settled, your next
object will be, to make engagements in our name, and on
our-behalf, for working such of the mines as, on good in-
formation, you may learn to be the most promising. Among
other considerations, the following will deserve your atten-
tion, viz. the proximity of the mines to water communica-
tion, so as to afford convenient means of transport for
steam-engines and other machinery; their being situated
in a neighbourhood where fuel for steam-engines, and for
smelting, is to be found, and where labourers acquainted
with mining are to be had; and the salubrity of the situ-
ation, with a view to the employment of European miners.

¢ The ways in which mines may be secured, are as fol-
lows, viz.—

¢¢ First, by making contracts or leases with the Govern-
ment, for working such as may be Government property.
In this way we have engaged the Mariguita mines from
the Colombian Government; a copy of the lease or con-
tract for two of which we inclose for your government.

¢ Secondly, by making contracts with individuals who
may be proprietors of mines, on the principle of under-
taking to put such mines at work, giving the proprietors a
certain portion of the net produce. This portion varies
according to the quality and circumstances of the mine.
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In some cases, one third, in others, half, and, in others,
two thirds, being conceded to the owners. These terms
apply more particularly to Mexico, which mines, being so
much nearer to Europe, are necessarily much more desir-
able to English capitalists. We should think that, in no
case, could any mine proprietor in Perw, look for more
than half the net proceeds of the mine. The term of such
contracts should be twenty-one years. We inclose, for
your government, the copy of a contract made in London,
for working a mine in Mexico, the provisions of which are
considered very fair on both sides. We should recommend
your taking this contract as a model in any such engage-
ments, it having been prepared by one of the most expe-
rienced miners in England.

¢ It is indispensable that we take the entire management
of the mine; and very much for the interest of the propri-
etors themselves that we should doso.

 The third way of securing mines is, by taking posses-
sion of such as may be liable to be denounced by having
been abandoned by their former possessors. This is the
most desirable way of obtaining mines, if practicable, the
entire possession being thereby secured; but, some diffi-
culty may arise, if it should happen (as is the case in some
parts) that none but cifizens can denounce mines. It will
be so much the interest of the Government to draw forth
the resources of the country, that every practicable facility
may reasonably be anticipated from them, and perhaps, if
the name of a citizen be necessary, that of General Miller
(who is doubtless a naturalized citizen of Peru) may, pro-
bably, be made use of, by making an arrangement with
him for that purpose. Of all this, you will be best able
to judge on the spot. There is one consideration, how-
ever, we should wish you to bear in mind, on the subject
of abandoned mines; and that is, that, where they have on-
ly been suspended working, by the temporary difficulties
of the proprietors, occasioned by the struggle for the es-
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tablishment of independence, we should by no means wish
to deprive such persons of the possession of their property.
We would much rather purchase their rights, either by
money, or by an annual allowance, than take advantage of
their misfortunes: but, where mines appear to be wholly
deserted by their former proprietors, without hope of their
being able to resume the working them, and, consequently,

are liable to be denounced by any persons possessing com-

petent means for working them, we see no objection to
your taking measures for gaining possession of such mines,
if practicable.

“ We need hardly suggest to you, that, in whatever
manner you may obtain mines, whether by lease or con-
tract, or possession, it will be very important to see a clear
legal title established, that we may be going on on a se-
cure foundation in this respect.

“ As to the locality of the mines, it is important to keep
in view that the more you can meet with (if good) in one
district, the better, for the greater convenience of manage-
ment.

“ As it may be unportant to make advances to some of
the mine proprietors, on the execution of the contracts
with them, we inclose a letter of credit, authorizing you
to draw on us for 10,0004., or 50,000 dollars, to be appli-
ed to this or the other purposes of this undertaking.

‘¢ If you succeed in making the proposed engagements
for mines, you will please have them executed in four
parts, und send three to us by different opportunities;
the first, by Mr. Misller, who accompanies you, and who

will, in that case, return with all possible dispatch; and

the other two, by the quickest and safest occasions you
can find. '

“ You will, at the same time, forward to us the fullest
details regarding the mines you may engage, derived from
persons practically conversant with the subject, so as to
enable us to judge of the description of machinery, and
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other assistance necessary to be dispatched from this
country, which will be immediately forwarded.

“ For the purpose of enabling you to carry these in-
structions into effect, we inclose you our power of attor-
ney. We remain &c. y
Herring, Graham, & Powles.
“ J. Crabtree, Esq.”

The following is a copy of the letter of credit:—
‘¢ London, January Tth, 1825.
‘“ Dear Sir,—W e hereby authorize you to draw upon us
for the sum of 10,0004, sterling, or 50,000 Spanish dollars,
and we undertake to honour your drafts accordingly. We

are, &c.
Herring, Graham, & Powles.
_ “To J. Crabtree, Esq.”

The following is a copy of the power of attorney refer-
ed to in the letter of instructions:—

“ To all to whom these presents shall come:—We,
Charles Herring, William Graham, and Jokn D. Powles, of
the city of London, merchants, send greeting :—Whereas,
we contemplate entering into certain undertakings within
the empire, states, territories, dominions, and dependencies
of Perw, in South America, and, for carrying the same into
effect, we have agreed with Jokn Crabtree, of the city of
Londos, gentleman, that he shall proceed to Peru, with
such powers as are hereinafter delegated to him:—Now,
know ye, and these presents witness, that we, the said
Charles Herring, William Graham, and Jokn D. Powles,
have, and each and every of us have made, ordained, no-
minated, constituted, and appointed, and, in our and each
of our place and stead, put and deputed, and, by these
presents, do, and each and every of us do, make, ordain,
nominate, constitute, and appoint, and, in our and each of
our place and stead, put and depute, and by these pre-

D2
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R sents, do, and each and every of us do, make, ordain, no-

minate, constitute, and appoint the said John Crabtree to
be our and each of our true and lawful attorney, for us,
and each of us, and in our or each of our names or name,
or in the name of our said attorney, to enter into, transact,
complete and execute all such negotiations, proposals, con-
tracts, engagements, or agreements, which our said attor-
ney shall, in relation to the said proposed undertakings,
or any of them, deem it expedient or proper to enter into,
transact, complete, and execute, with the Government or
Governments for the time being of the said empire, states,
territories and dominions of Peru, and their dependencies
in South America, or any of the ministers, officers, branches,
or departments thereof respectively; or with any public or
private companies, or other persons entitled to, interested
in, or having the care, superintendance, management, go-
vernment, agency, control, or direction, of or over any
mine or mines, vein or veins of ore whatsoever, situate and
being, or which may hereafter be found or discovered, or
be denounced, within any part or parts of the aforesaid
empire, states, territories, or dominions, and their respect-
ive dependencies, for the purpose of obtaining a grant,
demise, or lease, of any such mines or veins, or of any
lands or grounds over or adjoining the same, or for the
purchase of any ore or ores, or of the right to open, dig,
or work any mine or mines, or to smelt and refine the ore
or ores thereof, or any other ores, or otherwise touching
or concerning the management, conduct, or carrying on of
the works of any such mines, or any other works or un-
dertakings, or in, about, or relating to the same, or to the
smelting and refining of the ores thereof, or any other
ores; and, for the purposes and objects aforesaid, or any
of them, or in relation thereto, and to the completion
thereof, for us and each of us, and in our and each or
either of our names, and as our and each of our acts and
deeds, or in the name of our said attorney, fo enter into,



IN THE TENTH YEAR OF GEO. IV.

make, sign, sealy execute; and deliver such deeds, convey-
ances, leases, grants, covenants, petitions, memorials, and
other instruments, acts, and writings whatsoever, as in the
judgment or opinion of our said attorney shall appear re-
quisite or expedient; and also, for the purposes and objects
aforesaid, or any of them, or in relation or incidental there-
to, or to any of them, to take to himself, hire, engage, or
employ all such engineers, surveyors, agents, collectors,
clerks, artificers, artisans, workmen, and other persons,
and at such salaries and rate of compensation or recom-
pence as our said-attorney shall, in his discretion, think
requisite, proper, or expedient; and also for him, our said
attorney, to conduct, manage, superintend, and carry on,
and purchase all needful and necessary tools, implements,
and materials, and erect and establish all proper and need-
ful buildings and other works for the conducting and car-
rying on in a beneficial manner the works of any such
mines, and the smelting and refining of any such ore or
ores, through all the different processes and branches
thereof, in such a manner, in all respects, as our said at-
torney shall think advisable and expedient for our benefit
and advantage; and also for him, our said attorney, from
time to time, to contract to sell, and absolutely to sell and
dispose of, the produce and proceeds of any such mines
or ores, or any part thereof, or barter or exchange, or de-
liver the same for or in lieu of any goods, wares, or mer-
chandize, the produce of Peru, or otherwise, as to our
said attorney shall seem meet, or convenient, or expedient;
and also, in the discretion of our said attorney; to transmit
to England, to us, or on our account, all or any part- of
the proceeds or produce of any such mines or ores, or of
the goods, wares, or merchandize received or taken by way
of barter or exchange as aforesaid, or else to sell or dispose
of any such goods, wares, or merchandize so received or
taken in exchange as aforesaid, and also to ask, demand,
sue for, recover, and receive, of and from all and every per-

37

1829.

N e’
WITHINGTON
v,
HeregIxa.




38

1829.
e
WiITHINGTON

1.
HERRIRG.

CASES IN EASTER TERM,

son or persons whomsoever, liable, interested, or compella-
ble, in that behalf, all debts, sums of money, bonds, bills,
notes, securities for money, goods, chattels, or effects,
which, in the prosecution of the said undertakings, or
any of them, or in relation to the purposes and objects
aforesaid, or arising out of the same, shall become due,
owing, payable, or deliverable, or of right shall belong to
us, or any or either of us; and, upon receipt or delivery
thereof respectively, or of any part thereof, to make, sign,
seal, execute, and deliver, good and sufficient receipts,
releases, acquittances, and other discharges for the same;
and also, if necessary, to compound any debts, sums of
money, claims, and demands, so due and owing, and to be-
come due and owing to us, or any or either of us, and to
take less than the whole in full for the same, or to extend
the time of payment thereof, or the delivery of any goods
or effects, and to accept security for the same respective-
ly, or any part thereof; and also, to adjust, settle, and
allow, or to disallow, any accounts which may subsist be-
tween us or any other person or persons, or between our
said attorney, or any other person or persons, in respect
or in any way relating to such mines or ores, or the work-
ing, smelting, or refining thereof, or to the proceeds or
produce thereof, or to any goods or effects, bartered, sold,
or exchanged, as aforesaid, or to any of the purposes or
objects aforesaid, or to any other matter, cause, or thing
relating thereto, or arising out of the same respectively,
wherein we may in any manner be interested or concern-
ed; and, for all or any of the purposes or objects afore-
said, or relating thereto, for us and in our and each or
either of our names or name, and as our and each of our
act and deed, or in the name of our said attorney, to sign,
seal, exgcute, and deliver any deed of composition or re-
lease, of other deeds, bonds of arbitration, or other bonds,
agreements, instruments, assignments, assurances, and
other acts whatsoever, as there may be occasion, in the
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judgment or opinion of our said attorney; and, accord-
ingly, to perform and carry into full effect, any covenant,
engagement, or liability, in such deeds or other instru-
ments or assurances to be contained, on our parts or be-.
halves, or on the part. of our said attorney; and aleo, in
manner aforesaid, or otherwise, to commence, sue forth,
and prosecute, any action, suits, processes, or other pro-.
ceedings whatsoever, according to the laws of the coun-
try, which it may be necessary or expedient, in the judg-
ment er opinion of our said attorney, to commence, sue
forth, and prosecute, in and about, and for the purpose
of carrying into effect, all or any of the purposes or ob-
jects hereinbefore mentioned, and the powers and autho-
rities herein contained; and, if he shall think it proper or
expedient, to discontinue or become nonsuit in any such
action, suits, or proceedings; and also to defend any
action, suits, and proceedings which may be instituted
against us, any, or either of us, or against our said attorney,
on our, any or either of our aecounts, in relation to the
premises; and, for or about or respecting any of the pur-
poses or objects aforesaid, to appear in or before any
courts, tribunals, judges, ministers, or officers whatso-
ever, when and as there may be occasion, and there to make
such protests, appeals, and declarations, and to take, adopt,
and pursue all such other proceedings as our interest may
from time to time require, and as to our said attorney
shall seem requisite and expedient; and, generally, for
the purposes aforesaid, or any of them, or otherwise in
relation to the premises, to transact, negotiate, manage,
execute, and perform all such acts, deeds, matters, and
things whatsoever, as to our said attorney shall, in his
judgment and opinion, seem meet or expedient to be
done or performed, in and about all and singular the pre-
mises aforesaid; and that as fully, extensively, and effec-
tually, in all respects, and to all intents and purposes
whatsoever, as we ourselves could do, perform, or act in
the same, if we were personally present and acting there-
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in;.and .we do hereby give and grant unte our said at-
torney, full power and authority from time to time to no-
minate, substitute, and appoint one or more attorney or
attornies under him, to act in and about all or any of the
purposes or objects aforesaid; and such substituted at-
torney or attornies at pleasure to dismiss from time to
time; and, notwithstanding the substitution of any other
attorney or attornies as aforesaid, ¢o exercise and per-
form all or any of .the powers and authorities hereinbefore
expressed and contained, and given to him: and we do
hereby give and grant unto our said attorney, and his sub-
stitute and substitutes, to be appointed from time to time,
our full and whole power and authority over the premis-
es: and we do hereby promise and agree to ratify and
confirm and allow all and whatsoever our said attorney
and such substitute or substitutes, shall lawfully do or
cause to be done, in and about the premises, under and by
virtue of these presents. In witness whereof, we have
hereunto set our hands and seals, at London, the 8th day
of January, 1825.

. . ‘ Charles Herring.
“ William Graham.
“ Jokn D. Powles.”

The defendants having refused to accept or pay either
of these bills so drawn on them by Crabtree, and the plain-
tiffs having made advances to him, as their agent, to the
amount of such bills, commenced the present action; and,
on Crabtree being called as a witness, he stated, that he ar-
rived at Lima in May, 1825; that he obtained more than
10,000/ there, on the defendant’s letter of credit; that
he afterwards procured from the plaintiffs, at various
times, the amount for which the bills in question were
drawn; that he applied it, as it was wanted, towards the
purchasing and working of mines, and other general
purposes, on the defendants’ account; that he told the
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phintiffs that he had authority from the defendants to
draw upon them, but that he did not shew them the let-
ter of credit; that there were no indorsements upon it
that he had received sums advanced by others; and that
be did not know whether the plaintiffs were aware that
any previous advances had been made on the faith of
that letter; that he could not recollect whether he had
shewn the plaintiffs the power of attorney or not, but that
be had shewn it to others; that the letter. of “instruc-
tions and the letter of credit were kept separate from the
power; and that the plaintiffs might have seen all the do-
cuments if they had pleased.

The Lord Chief Justice reserved the construction to be
put on the power, for the consideration of the Court, and
left it to the Jury to say, whether, by the usual course or
practice of merchants, the plaintiffs should have asked to
see the power and letter of credit, before they made the
advances to Crabtree—whether they had in fact done so,
or whether they had seen either of them—and whether, if
they had been acquainted with the terms of the letter of
credit, they were aware that advances had been made
upon it by others, before Crabtree applied to them.

The Jury returned a verdict, in writing, in the terms
following :-— .

First, that it was the duty of the plaintiffs to call for
and examine the power of attorney and letter of credit.
Secondly, that there was no evidence that the plaintiffs
did or did not ask for or see those documents. And,
Thirdly, that there was no evidence that the plaintiffs had
any information that any money had been previously ad-.
vanced by others under the letter. of credit : and they found
a verdict for the plaintiff for 1,520/ 16s. 6d., the amount
of two of the bills, which Crabtree stated he had specifi-
cally applied to the defendants’ use, before he left Lima,
and which were.drawn for the working of mines, within
the terms of the power.

41

1829.
———
WITHINGTON
v,
HerRiNG.



42

1829.
N e’
WITHINGTON

V.
HerriNg,

CASES IN EASTER TERM,

Mr, Serjeant Wilde, in the last term, obtained a rule
nisi, that this verdict might be set aside, and a verdict:
entered for the defendants instead thereof, or that a non-
suit might be entered, on the.grounds, that the. plaintiffs
were not authorized in making the advances to Crabiree,
80 as to charge the defendants in this action, as it was the.
plaintiffs’ duty to inquire for and inspect the letter of credit
and power of attorney, previously to making such advan-
ces; that, if they had seen either the one or the other, they
would have ascertained that the former only authorized
him to draw to the extent of 10,000/, and that the latter
only empowered him to obtain leases of mines, and super«
intend the working of them, but not to raise money for
those purposes; and that, at all events, he could only draw
bills to the amount of 10,0004., the sum limited by the letter
of credit, and which he admitted he had done before he
made any application to the plaintiffs for the advances in
question.

Mr. Serjeant Taddy now shewed cause.—This case in-
volves a difficult question of commercial law. It is most
important to consider the situation in which Crabtree
stood with regard to the defendants, independently of the
power of attorney; for he was clothed with extensive
rights beyond the terms of that instrument, which, how-
ever, was framed in the largest possible words. Under
the agreement, Crabiree became a partner with the de-
fendants, as far as regarded the world at large. Although
it is not unusual for mercantile men to allow their agents or
clerks to receive a proportion of profits, without constituting
them partners; yet, here, Crabtree was not only to receive
a specific salary, vix, at the rate of 1,000/. a-year, as a
remuneration for his services as clerk, but he was further
to receive one-fifth share of the clear profits which the de-
fendants might make by contracts to be entered into by
him. Where a party receives an indefinite share of pro-

¢
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fits, he clearly becomes a partner. [ In Waugh v. Carver,
Lord Chief Justice Eyre said (a): * Upon the authority of
Grace v. Smith (b), he who takes a moiety of all the pro-
fits indefinitely, shall, by operation of law, be made liable to
losses, if losses arise;—upon the principle, that, by taking:
a part of the profits, he takes from the creditors a part of
that fand which is the proper security to them for the
payment of their debts.” And, in conclusion, his Lord-
ship said, with regard to the case before him, that,
“ though, with respect to each other, the parties were
not to be considered as partmers, yet they had made
themselves such, with regard to their transactions with the
rest of the world.” That doctrine has been confirmed in
many subsequent cases. In Hesketh v. Blanchard, Lord
Ellenborough said (c): * The distinction taken in Waugh
v. Carver, applies to this case. Qwoad third persons, it
was a partnership; for, the plaintiff was to share half the
profits. But, as between themselves, it was only an
agreement for so much, as a compensation for the plain-
tiff*s trouble.” As far, therefore, as regarded third per-
sons abroad, Crabiree had not only a right to draw bills
on the defendants, but to make engagements for them to
any extent, as he was, in fact, a partner by the terms of
the agreement. But, if he were not a partner, he was
vested with far larger rights by the terms of the power,
under which he was authorized to transact, complete, and
execute all negotiations and contracts for the purpose of
obtaining grants or leases of mines, or for the purchase
of ore, or of the right to open or work any mines. It must,
therefore, be assumed, that he had a right to purchase or
contract for lands for those purposes. Inasmuch, there-
fore, as the defendants refused to accept the bills drawn
on them by Crabiree, the plaintiffs were entitled to re-
cover the money they advanced to him, as the partner of

() 2 Hen. Blac.247.  (b) 2 Sir Win. Blac. 998,  (c) 4 East, 147.
ol
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the defendants, by the terms of the agreement, or, as their
accredited and unlimited agent, by virtue of the power:
and, as'the plaintiffs made the advances without any consi-
deration from the defendants, they are entitled to recover
on the count for money had and received.

Mr. Serjeant Russell, (who was with Mr. Serjeant Tad-
dy), was stopped by the Court, who called on—

- Mr. Serjeant Wilde, and Mr. Serjeant Stephen (who
was with him), in support of the rule.—The main question
is, what was the actual authority given by the defendants
to Crabiree, so as to render them chargeable to the plain-
tiffs for the costs incurred in the negotiating for and working
of mines in South America. Asthe power of attorney did
not give him any authority to raise money, such authority
cannot be implied; and although Crabtrée himself might
be liable, he could not bind the defendants. The letter
of credit restrained or limited the general terms of the
power, and the actual authority can only be ascertained
from all the documents taken together. The Jury have
found that it was the duty of the plaintiffs to have called
for the letter of credit, as well as the power of attorney;
and the effect of those instruments, coupled with the letter
of instructions, is, that Crabiree was not authorized to
purchase mines, but only to take them on lease. The
power did not authorize him to raise money, and yet the
plaintiffs made the advances in question without inquiring
whether he had an express or implied authority, or even
as to the nature of the instructions he had received from
the defendants. Admitting that he was authorized to pur-
chase mines, it does not follow that he was to draw on his
principals to an unlimited extent for that purpose; and,
if he had confined himself to the working of them, the sum
to which he was restricted by the letter of credit would
have been amply sufficient. It is an established principle,
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that it is the duty of every person who makes advances
to an agent, or deals with him as such, to look at the na-
tare of his authority ; and, if he makes a mistake as to its
extent, it is at his own peril. In De Bouchot v. Gold-
smid, Lord Loughborough said (a), *“I take it not merely
to be a principle of the law of England, but by the civil
law, that, if a person is acting ex mandato, those dealing
with him must look to his mandate.” Now, here, the let-
ter of credit accompanied the power, and were both refer-
red to in the letter of instructions, in which they were in-
closed. The question, therefore, is, whether, on the con-
struction of these three instruments, taken together, Crab-
tree was authorized to raise money for any other purpose
than the taking of mines under contracts or leases, and the
working such mines:—or beyond the extent of 10,000/. He
clearly was not, for the word ¢ grant,’ must be taken with
reference to those with which it is accompanied: noscitur
a sociis; and, inthe former part of the power, it is connect-
ed with the words * demise or lease;” and, although Crab-
tree was afterwards authorized to enter into and execute
such deeds, conveyances, leases, grants, covenants, and
other instruments, as in his judgment should appear requi-
site, for the purposes mentioned in the power; yet, all those
instruments must be confined to the taking of mines un-
der demises or leases, as that was the subject matter of the
power, and the only object the defendants had in view. If
the power alone had been exhibited to the plaintiffs, with-
out either of the other documents, there might have been
a doubt as to its construction; but, as neither of them
were shewn, the only question is, whether Crabtree had an
authority, as between himself and his employers, to raise
money to an unlimited extent; and, although the power
might contain general terms, yet it was controlled by the
letter of credit, which limited Crabtree’s authority to draw

(a) 5 Ves.213.
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bills on the defendants to the extent of 10,0004, only, which
would have been sufficient to procure leases and carry on
the working of the mines. But the power must be constru-
ed strictly, and it does not authorize Crabiree to raise mo-
ney beyond the object of his mission, or for any other pur-
pose whatever. In Attwood v. Munnings (a), a person who
carried on business in this country, went abroad, and gave
certain persons here two powers of attorney—the first au-
thorizing them to do certain specific acts for him and in
his name, and to his use, and, (among others), to indorse
bills, and generally to act for him as he might do if he were
present—and, by the second, authority was given them, for
him and on his behalf, to accept bills drawn on him by
his agents or correspondents, as occasion should require.
One of the persons to whom the power was given having
accepted a bill, inthe name of the party abroad, by procura-
tion, in an action against the latter by the indorsee of the
bill, it was held, that the right of such indorsee depended
upon the authority given to the attorney ; and that the gene-
ral words in the power were not to be construed at large,
but, as giving general powers for the carrying into effect
the special purposes for which they were given; and Mr.
Justice Bayley said : ** It would be dangerous to hold, that
the plaintiff was not bound to inquire into the propriety
of accepting. He might easily have done so, by. calling
for the letter of advice; and I think he was bound to do
80.” So, here, it was the duty of the plaintiffs to have
called for the power of attorney and letter of credit, un-
der which alone Crabtree could be authorized to require
advances to be made to him; and the Jury have so found.
In Hogg v. Snaith (b), it was held, that an attorney, under
a general power to receive, recover, obtain, compound,
and discharge demands due to his principal, did not au-
thorize the attorney to negotiate bills, or to indorse them

(«) 7 Barn. & Cress. 278; S.C.1 Man. & Ryl. 66. () 1 Taunt. 347
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in his own name. So, in Hay v. Goldsmidi (a), the Court
were of opinion\thatha)power to éransact all business,
did not authorize the attorney to indorse bills; and they
said, that the largest powers must be construed with refer-
ence to the subject matter. Applying that principle to
the present case, the object of the power was, to authorize
Crabtree to take leases of mines, and dig for ore, and to
execute contracts and other instruments for carrying those
purposes into effect. But he was not to plunge his prin-
cipals in debt, by the purchase of mines ; as it was not in-
cidental to the purposes of his- mission, or mentioned in
his letter of instructions. But the letter of credit gave
sufficient information as to the extent of Crabiree’s au-
thority to draw on the defendants; and, although the plain-
tiffs were not informed that money had been raised upon
it by others previously to them, and that the sums ad-
vanced had not been indorsed upon it, yet, if the plaintiffs
bad inquired for it, Crabérec would naturally have told
them of such advances, and a parol representation would
have been equal to a written indorsement. But, as the
plaintiffs did not require the inspection of either of the
documents under which Crabiree’s authority was derived,
they must suffer for their own neglect.

But it has been said, that, as Crabiree was to receive a
certain proportion of the profits, independently of his sala-
ry, he thereby became a partner with the defendants.
But, until the mines were actually contracted for and work-
ed, he could only be considered as their agent, and the
money in question was advanced to him as such. He drew
bills on the defendants as his principals, and the credit
was given to them individually. Besides, by the letter of
credit, it is quite clear, that Crabéree was only to draw
in his character of agent ; and, his participating in the pro-
fits to be made by the contracts entered into by him, could

(2) 1 Taunt. 349, n.
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only be made available after they were completed and
carried’into effect.”'In Shirreff v. Wilkes (a), it was held,
that two of three partners who had contracted a debt
prior to the admission of a third partner into the firm,
could not bind him without his assent, by accepting a
bill drawn by a creditor upon the firm in their joint
names, as such security was fraudulent and void as against
the third partner. So, here, the defendants could not
have bound Crabéree as a partner, until he was entitled to
receive his proportion from the mines, after the contracts
were made. In Saville v. Robertson (b), it was held, thata
partner, not originally liable, could not be charged by after-
wards acknowledging himself to be responsible, or even by
accepting bills drawn on the firm as partners. InYoung v.
Hunter(c), where a party purchased goods for exportation,
and permitted another to become partner in the adventure,
it was held, that the latter did not thereby become liable
to the vendor for the price of the goods; and, in Meyer v.

. Sharpe (d), it was decided, that an agent who is paid a pro-

portion out of the profits of an adventure, does not there-
by become a partner. Here, however, Crabiree acted
only as an agent, having a limited authority; and, as he
exceeded it, and the plaintiffs made no inquiries respect-
ing it, they cannot be entitled to recover as against the
defendants, who were fully justified in refusing to accept
the bills in question; nor could the advances made by the
plaintiffs to Crabtree be considered as money had and re-
ceived by the defendants to the plaintiffs’ use.

Lord Chief Justice BesT.—At the trial, I thought that
this was not a case of partnership, but that it ranged with-
in that class of cases in which a servant or agent receiving
a certain per ceniage upon the profits, has been decided
not to create a partnership. It is not necessary now to

(a) 1 East, 48. (4) 4 Term Rep. 720. (c) 4 Tuunt. 582,
(d) 5 Taunt. 74.
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consider whether or not the view I then took was correet.

49
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The inclination of my opinion is, thatit was. Ido not,how- o =

ever, decide this case upon that point, but upon the suppo-
sition that Crabiree was an agent of the defendants in this
particular transaction. There is no ground for the alarm
which it has been feared will be felt by the commercial
world; for, this is not a commercial transaction. I might
probably have abstained from submitting to the Jury all the
questions I did; but I left it to them, in terms, to say, whe-
ther or not the plaintiffs, who advanced the money sought
to be recovered in this action, ought to have looked at
the authority of Crabtree, the person receiving it. They
found that it was the duty of the plaintiffs to inquire
for the power of attorney and the letter of credit; thereby
negativing the necessity of their calling for the letter of in-
structions—and I think they found wisely, for, the instruc-
tions might contain matters which it would not be pro-
per to divulge. All that it was necessary for the plain-
tiffs to inquire into, was, the authority of the agent, and
that would sufficiently appear from the letter of credit,
and the power of attorney under which he acted. If, there-
fore, these two instruments do not constitute a sufficient
authority from the defendants to Crabtree to act as he
has done, in drawing for and receiving money on their ac-
count, the plaintiffs cannot recover. The Jury found (a

most material fact) that the plaintiffs had no information

of any money having been before advanced to Crabtree by
other persons, under the letter of credit. Therefore,
coupling the letter of credit and power of attorney with
that fact, I am of opinion, that he had sufficient authority
to raise the. money in question; for, if the plaintiffs had look-
ed at either of these instruments, they would have been sa-
tisfied that he had such authority. I admit the principle,
that authorities of this nature must be construed strictly;
and that, although there may be general words in a power,
they eannot extend the authority beyond the clear mean-
YOL. 111, E
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Heererina.
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1829, ing of the parties, or the object they have in view. Let
w:ﬂ?;;: « us then look at the object of this power of attorney, as
Hentv well as the terms of the letter of credit, and see whether
" those two instruments, taken together, are not sufficient to
confer on Crabtree an authority to raise or borrow money,

for carrying into effect the purposes of his mission. I
should be extremely sorry, if a foreigner, who had made
advances npon the faith of such instruments, should be
told that he ought to have taken the opinion of some Eng-
lish lawyer before he parted with his money. Such a
person could only be guided by common sense; and, look-
ing at this power of attorney, a person of plain and ordi-
nary understanding could entertain no doubt. The lan-
guage is as comprehensive as can well be conceived. It
commences by reciting ‘‘ that the defendants contemplated
entering into certain undertakings within the empire,
states, territories, dominions, and dependencies of Peru,
and, for carrying the same into effect, had agreed with

" Crabtree, that he should proceed to Peru, with such pow-
ers as were thereinafter delegated to him: ” and then pro-
ceeds thus—* Now we do make, ordain, nominate, con-
stitute, and appoint, him, Crabiree, to be our and each of
our true and lawful attorney, for us, and each of us, and

in our or each of our names or name, or in the name of
our said attorney, to enter into, transact, complete and ez~
ecute all such negotiations, proposals, contracts, engage-
ments, or agreements, which our said attorney shall, in re-
lation to the said proposals, undertakings, or any of them,
deem it expedient or proper to enter into, transact, com-
plete and execute, with the government or governments for
the time being, of the said empire, &c., &c., of Peru, and
their dependencies, in South America, or any of the minis-
ters, officers, branches, or departments thereof respectively,

or with any public or private companies, or other persons
entitled to, interested in, or having the care, superintend-
ance, management, government, agency, control, or direc-
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tion, of or over any mine or mines, vein or veins of ore
whatsoever, sitiate and 'being, or which may hereafter be
found or discovered, or be denounced, within any part or
parts of the aforesaid empire, &c., and their respective
dependencies, for the purpose of obtaining a grant, de-
mise, or lease, of any such mines or veins, or of any lands
or grounds over or adjoining the same, or for the purchase
of amy ore or ores, or of the right to open, dig, or work
any mine or mines.” It has been said, that the word
“ grant,” must be construed with reference to those which
accompany it, and cannot be extended beyond a lease.
But, how is a foreigner to know this? I am, however, of
opinion, that the word ‘‘grant,” means something more
than a demise or lease; and that it may apply to an absolute
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purchase, as well as to a taking of mines on lease; particu- .

larly as Crabitree was empowered “ to enter into, make, sign,
seal, execute, and deliver, such deeds, conveyances, leases,
grants, covenants, &c., and other instruments, acts, and
writings, as in his judgment or opinion should appear re-
quisite or expedient.” Any person of common understand-
ing, looking at the whole of this instrument, would say,
that the word grast applies to a conveyance upon pur-
chase, as well as to a conveyance by demise: and, if Crab-
tree were authorized to purchase, he was empowered to
raise money, as necessarily incident to the effecting such
purchase. Besides, the general words at the end are—
“ And, generally, for the purposes aforesaid, or any of
them, or otherwise in relation to the premises, to transact,
negotiate, manage, execute, and perform, all such acts,
deeds, matters, and things whatsoever, as to our said at-
torney shall, in his judgment and opinion, seém meet or
expedient to be done or performed in or about all and sin-
gular the premises aforesaid; and that as fully, extensive-
ly, and effectually, in all respects, and to all intents and
purposes whatsoever, as we ourselves could do, perform,
or act in the same, if we were personally present and act-
ing therein.” Larger words than these could not have
E2
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1829, 1 been introduced., Unless, therefore, Crabiree was autho-
“—— . rized to raise money, the objects of the power could not
w""':‘“'“ have been fulfilled. But it has been said, that there is a
Hemnixa.  letter of credit, by which Crabiree was restricted from
drawing on the defendants for a larger sum than 10,0004 ;

and that, without it, he would not have been authorized to

raise any money whatever. If, indeed, this had been a let-

ter of credit in the usual terms, the case might have been
different. In Beawes's Lex Mercatoria (a), the form of

a letter of credit is given, and is what I have always un-
derstood it to be. It is there said (8): ¢ These letters

are of two sorts, viz. general and special, and both given

to furnish travelling persons with cash as their occasions

may require; they are commonly open or unsealed, and

contain an order from the writer to his correspondent or
correspondents, to furnish the bearer with a certain sum,

or an unlimited one; and the difference between them is,

that the former is directed to the writer's friends at all

the places where the traveller may come (though it is not
customary to give separate letters to each place), and the

other directed to some particular one; obliging himself for

the re-payment of whatever monies shall be advanced in
compliance with the credit given, on producing a receipt

or a bill of exchange, which he thinks proper to have,

from the person credited.” If the defendants had attend-

ed to that distinction, no difficulty would have arisen.

But even commercial men could not form an idea of such

a letter of credit as this. It is a letter addressed to
Crabiree himself; whereas, it ought to have been address-

ed to those who were to make the advances. Ifmen will be

foolish enough to sign such instruments, and put them into

the hands of others, authorizing them to draw for large

sums, they must meet the consequences. The Jury have

found that the plaintiffs did not know, nor was there any
evidence to shew that they had been informed, that any

money had been previously advanced by others under this

(«) 6th Edit., by Chitty, Vol. 1, p. 607. () Id. 606.
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letter of credit. If it (had been shewn to any person in

South America, he would have been induced to make ad-
vances to Crabiree, to the amount of 10,000/, on the cre- .

dit of the defendants, his principals in this country, if he did
not know that that sum had already been raised; and his
being the agent of the defendants, and empowered to act for
them under the general purposes of his mission, was fortified
by the power of attorney. Ifany fraud had been practised

upon the defendants, it was incumbent on them to shew’

it. This decision will produce no ill effect on commercial
credit; it will merely tend to compel speculators to be more
cautious as to the agents they employ abroad, in transac-
tions of this nature. If they do not select persons of ho-
nesty and integrity, foreigners ought not to suffer; but the
consequences should fall on those who repose confidence in
agents who are not worthy to be trusted. For these rea-
sons, I am of opinion that this rule should be discharged.

Mr. Justice Parx.—I fully concur in the opinion
expressed by my Lord Chief Justice. I also admit,
that, in our Courts of law, powers of attorney must be
construed strictly; but foreigners, or persons inhabit-
ing distant countries, cannot be presumed to have any
knowledge of our technical legal rules. I agree with the
decision of the Court of King's Bench, in Attwood v.
Munnings, which is confirmatory of the view we take in
the present case. There, the principal gave two powers
of attorney to his agent, by the former of which, authority
was given him to indorse bills, and to do certain other speci-
fied acts, for his principal, and in his name, and to his use;

and, by the latter, the agent was authorized to accept, for -

his principal, and in his name, bills drawn or charged on

him by his agents or correspondents: and the Court held, _

that the special power to accept extended only to bills
drawn by an agent in that capacity, and that the general
words in both powers were not to be -construed at large,
but as giving general powers for carrying into effect the
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special purposes for which they were given. . There, a bill
had been drawn on the agent by a partner of the princi-
pal, which the agent accepted, in the name of his principal,
by procuration, and which was indorsed by the drawer to
the plaintiffs. Mr. Justice Holroyd said (a): * The pow-
ers in question did not authorize this acceptance. The
word procuration gave due notice to the plaintiffs, and
they were bound to ascertain, before they took the bill,
that the acceptance was agreeable to the authority given.
Then, as to the general powers. These instruments do
not give general powers, speaking at large, but only when
they are necessary to carry the purposes of the special
powers into effect. The power to indorse was exclusive
of the power to accept, which was confined to bills to be
drawn by the agents or correspondents of the principal, and
not to be extended to his partners.” Expressio unius est
exclusio alterius. And Mr. Justice Littledale said: * The
first power of attorney contains an authority to indorse,
but not to accept bills; the latter, therefore, seems to have
been purposely omitted. Neither is this varied by the
general words, for they cannot apply to any thing as to
which limited powers are given.” But, who can look at the
power of attorney in this case, without being satisfied that
it conferred on Crabiree an awnple authority to do every
act necessary to the acquiring of mines for his principals,
and completing the purpose for which he was sent out to
Peru. 1 strongly incline to think that he was a partner;
but I give no opinion on this point. If the raising money
and drawing bills were necessary for the purpose of his
mission, he clearly had authority to do so, by virtue of the
power: for, it authorized him ‘‘ to enter into, transact, com-
plete and execute all such negotiations, contracts, or agree-

. ments, which he might deem it expedient to enter into, for

the purpose of obtaining a grant, demise, or lease, of any
mine, or of any lands over or adjoining the same, or for the

_purchase of any ore, or of the right to open, dig, or work

(n) 7 Barn. & Cress. 284.
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any mine or mines.”  Now, he could only complete such
engagements, by making purchases on the one hand,
and paying for them on the other. The power to purchase
ore, and the right to work any mine, autherizes him to
purchase, as well as to take on lease: * And, for all or any
of the purposes or objects aforesaid, and to the completion
thereof, he was to enter into, make, sign, seal, execute, and
deliver, such deeds, conveyances, leases, grants, covenants,
petitions, memorials, and other instruments, acts, and writ-
ings whatsoever”, and, ‘‘ generally, to transact, negotiate,
manage, execute, and perform, all such acts, deeds, matters,
and things, as should, in his judgment and opinion, seem
meet and expedient; and that as fully, extensively, and effec-
tually, in all respects, and to all intents and purposes what-
soever, as they, the defendants, themselves could do, per-
form, or act in the same, if they had been personally pre-
sent ard acting therein.” The powers, therefore, were as
wide and extensive as language could make them; and, it
is not to be said, that the general expressions are mere
verbiage. We shall violate no principle of law, by hold-
ing that Crabtree had authority to act as he did. I agree
with my Lord Chief Justice, in saying, that the letter of
credit was not strictly an instrument of that description,
for the reasons which he has stated ; but, Crabtree could
pot carry into effect the object his principals had in view,
without drawing bills, or raising monies for the purposes he
was entrusted to perform.

Mr. Justice BurroueH.—I am clearly of opinion that
this verdict ought not to be disturbed. The distinction
between a general and a special power of attorney, is this:
—the former must be construed according to the sub-
ject-matter and the general purposes for which it is
given; the latter must be governed by its own special pro-
visions. 'The power in question relates to a speculation
of vast magnitude, to be carried on in a distant part
of the world, and cannot be assimilated to an ordinary
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, 1829.  mercantile transaction. Large sums would be required for
M purchasing ‘ore’ and 'working . the mines; and Crabiree
WITHINGTON t
v. was clearly authorized to raise money for the defendants
HergiNo,

use. They meant to arm him with a distinct power, in-
dependently of the letter of credit; and the general power,
being by deed, cannot be restrained by that letter. Be--
sides, if he were limited to draw for 10,000/, only, the
enterprize might have failed altogether. He was autho-
rized to purchase ore, as well as to open, dig, or work
any mine. These objects could not have been accom-
plished for so small a sum as that mentioned in the letter
of credit. I do not admit that there was not a partner-
ship between Crabiree and the defendants, but it is not
necessary to decide that point.

Mr. Justice GaseLEE.—] concur with the rest of the
Court in thinking that this verdict ought not to be disturb-
ed. I was at first strongly inclined to think that this was a
case of partnership, but my opinion on that point has been
somewhat shaken by the argument in support of the rule,
and the cases to which we have been referred. But,upon
the best consideration that I have been able to give the ques-
tion, I think that the better course is, to pursue that adopt-
ed by the Court, although I have some difficulties on the
subject. The Jury have found that it was the duty of the
plaintiffs to call on Crabiree to shew them the letter of
credit and power of attorney under which he acted, before
they made the advances in question; and he said that the
power was kept separate from the other papers, and would
have been shewn to them if they had required it. It is
but fair to presume that the plaintiffs saw the power be-
fore they advanced the money. Crabtree only stated,
that he did not recollect whether he had shewn it to them
or not. With respect to the letter of credit, if the plaintiffs
had seen it, they could not have ascertained, on the face of
it, whether any previous advances had been made to Crab-
tree underit. If they were bound to make any inquir-
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ies as to that fact, of whom were they to inquire? Crabtree
would, of course, make no disclosures that were calculated
to defeat the object he had in view. It was, therefore, his
interest to conceal the fact that any previous advances had
been made to him; and, for any thing that appears to the
contrary, he might have raised the money before he got to
Lima; for, the letter is not addressed to any merchants
there, but to Crabtree himself, authorizing him to draw on
the defendants for 10,0004., without stating for what pur-
pose; and they undertook to honour his drafts accordingly.
In the absence, therefore, of any indorsements of the sums
advanced previously to those advances made by the plain-
tiffs, if they had seen the letter of credit, they would have

been warranted in making them.
Rule discharged (a).

(a) Upon all the authorities, him a right to un account, though
the better opinion seems to be, having no property in the capital,
that the terms of the agreement he is, as to third persons, a part.
constituted Crabirec a partner ner:” and, in Er parte Rowlandson,
with the defendants. Lord Eldon his Lordship said (1 Rose’s Bank-
said, in Ex parte Hamper (17 Ves. ruptcy Cases, 91), *that it was
412), “1t is clearly settled, though  settled, that, if aman, as a reward
1 regret it, that, if a man stipulates, for his labour, chooses to stipu-
that, as the reward of his labour, Jate for an interest in the profits

he shall have, not a specific inter-
est in the business, but a given
sam of money, even in propor-
tion to & given guantum of the
profits, that will not make him a
partner; but, if he agrees fora
part of the profits, as such, giving

of a'business, instead of a certain
sum proportioned to those profits,
he is, as to third persons, a part-
ner, and no arrangement between
the parties themselves could pre-
vent it.”

——

Cok and Another v. Crav. '
THIS was an action of assumpsit for the breach of a spe-

cial agreement.

The declaration stated, that the defend-
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by an agree-
ment containing
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sent demise, let

o the plaintiffs certain lands and premises which the party in possession refused to quit. Inas-

sumpeit

against the defendant, for a breach of the agreement, in not delivering possession to the

plaintiffs:— Held, that the defendant was bound to give possession, as a contract to do so must be im-
pbed; and that the plaintiffs were not obliged to bring ejectment against the wrongful occupier.
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ant, lon'&c., at/&c:; agreed to let certain lands and premi-
ses to the plaintiffs, for the term of seven years from the
date of the agreement, at the yearly rent of 804., payable
balf-yearly; that it was further agreed, that the plaintiffs
should pay all taxes, &c.; and that, if either party should
run back from the terms of the agreement, he should for-
feit 10J. Breach, that the defendant did not let the plain-
tiffs into possession of the premises.

At the trial, before Mr. Baron Vawghan, at the last As-

_ sizes at Cambridge, the plaintiffs put in the agreement,

by which it appeared, that the defendant had agreed to lot
the premises to them on the terms stated in the declara-
tion. It was also proved, that the plaintiffs could not ob-
tain possession according to the terms of the agreemeat,
as a party already in occupation of the premises refused
to quit: whereupon the present action was brought.

For the defendant, it was objected, that this was no evi-
dence of a breach of the agreement on his part; and that,
as it contained words of actual and present demise, and
was not a contract for a fufure lease, the plaintiffs had
mistaken their remedy, they having a sufficient inter-
est to maintain ejectment against the person in posses-
sion.

A verdict was taken for the plaintiffsi—damages 104 ;
leave being reserved to the defendant to move to set it
aside and enter a nonsuit, in case the Court should be of
opinion that the action was not maintainable.

Mr. Serjeant Peake now applied for a rule nisi.—The
plaintiffs adduced no evidence of a breach of the agree-
ment on the part of the defendant; nor did they prove
that he did any act subsequent to the letting, to amount
to such breach. Admitting, that, if a person being én pos-
session of land, let it by words of present demise to ano-
ther, and then refuse to give up the possession, he would
be liable to an action; yet here, the defendant had not
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the poesession, but only the right of possession, as he
bad parted with all hisinterest. The plaintiffs’ remedy was
by an action of ejectment against the then occupier,

who wrongfully held over against them and against his
landlord.

Lord Chief Justice Best.—1I think there is no pretence
for this motion. The agreement upon which the action
was brought, has been truly said to contain words of pre-
sent demise. What does a man who enters into an agree-
ment to let premises to another, bind himself to do? To
give him possession, and not to give to the party to whom
be demises a mere right to obtain possession from a wrong-
doer, by an action of ejectment. The breach alleged in
the declaration is, that the defendant did not let the plain-
tiffs into possession, according to the terms of the agree-
ment. He certainly was bound to do s0; and it was prov-

ed that he did not. That was sufficient to sustain the ver-
dict.

The rest of the Court concurring—
Rule refused.

Doz, on the demise of the Reverend EpwaRD SouTHOUSE,
Clerk, v. JENkIxs and Wo0ODHOUSE.

THIS was an action of ejectment, brought to recover
two undivided third parts of certain messuages, vaults,

1829,
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Friduy,
May 15th.

Devise “ to the
testator’s sons,
Thomas and
Samuel, and
their heirs

males, then to the testator’s four grandsons, share and share all alike, then to the heirs males of
all his said grandsons, and then to go to his grandsons’ heirs males, that part that belonged to their
father, and then to them, and then to the last liver, to their heirs males of his sald grandsons; and,
Jor want of issue males of his grandsons, to the testator’s nephew, and his heirs males, &c.; and,
for want of such issue male, to the testator's own right heirs for ever:”—Heid, that the testator

did not intend that any part of his property should go over, until all the issue of his grandsons was

extinet; and, therefore, that cross-remainders might be implied.

Receipt by an beir in tail, for ten years, of rent Seserved in a lease for ninety-nine years grant--
ed by his ancestor, a former tenant in tail—Held, to be a confirmation of the lease.
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yards, and premises, in Southouse-court, otherwise Ed-
ward's-court, in the parish of St. Martin in the Fields, in
the county of Middlesex.

The cause came on to be tried, before Mr. Justice
Burrough, at the Sittings at Westminster, after the last
Trinity Term, when a verdict was found for the lessor of
the plaintiff, subject to the opinion of the Court upon
the following case:—

“ Henry Southouse, being seised in fee (inter alia) of
the freehold part of a messuage in the Strand, in the
county of Middlesex, then called the Sun Tavern (where.
of the messuages and premises in question, or the land on
which the same are situate, were at that time parcel), by
his last will and testament, bearing date the 3rd November,
1743, and properly executed and attested so as to pass real
estates, after devising to his son Thomas Southouse, certain
lands and tenements not in question in this cause, proceed-
ed to devise as follows:—* I give and devise to my said son
Thomas Southouse, lately in the possession of Watkins,
or Mrs. May, now Mrs. Hayes, the Sun Tavern, in the
Strand, in the parish of Si. Martin in the Fields, in the
county of Middlesex, for and during his natural life. I do
give and devise to my said son Thomas Southouse, all
those two farms, &c., at Ravensdon, in Bedfordshire, for
and during his natural life; but, whosoever shall be in pos-
session of the said lands at Ruvensdon, and all the afore-
said premises, so given by me to my said son Thomas
Southouse, I charge on it a rent or an annuity of 40/. per
annum, to be paid to my daughter Ann Pellatt, for and
during her natural life; and an annuity of 40l per annum,
to be paid to my daughter Elisabeth Parker, for and dur-
ing her natural life.” And, in another part of the said
will, as follows: ¢ And, from and after the decease of the
said Zhomas Southouse, I give and devise the said farms,
&c., at Ravensdon, &¢., and my houses in the occupation
of the late Watkins, and Mrs. May, now Mrs. Hayes, to
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the first son of the body of the said T%omas Soutkouse,
lawfully begotten, 'and the heirs male of the body of such
first son lawfully issuing; and, for default of such issue,
to the second, third, and fourth, and all and every other
the son and sons of the body of my said son ZThomas
Southouse, severally and successively, and in remainder,
one after another, as they and every of them shall be in
seniority of age and priority of birth, and the several heirs
male of the body and bodies of all and every such son and
sons lawfully issuing; the elder of such sons, and the heirs
male of his body issuing, being always preferred and to
take before the younger of such sons and the heirs males
of his and their body and bodies issuing. Igive and devise
part of the said messuage and premises unto my son Sam-
uel Southouse, for his life, and to his heirs males of his bo-
dy, after the decease of my son ' Thomas Southouse, and
his heirs males, viz. my farms at Upminster, &c., and the
Sun Tavern, late Mrs. Hayes', in the Strand, in St. Mar-
tin’s in the Fields; and, for want of issue males of my son
Thomas, and my son Samuel Southouse, after their de-
cease, I give the aforesaid farm at Upminster, &c.; and the
Sun Tavem, I give and devise to my son Edward’s four
sons, to Henry Southouse, to Edward Southouse, to Tho-
mas Sowthouse, and to William Southouse, my four grand-
sons. And I do further give to my four grandsons as
above, after the decease of my son Thomas Southouse, and
his heirs males, all my farms, &c., at. Ravensdon, in Bed-
JSordshire; and 1 do hereby order to be paid out of the
premises as is before given to my son Samuel Southouse,
and his heirs males, and also my four above grandsons,
out of their premises, in proportion to the value of the se-
veral rents, to pay certain annuities mentioned in the
will; and then, after the decease of my son Thomas
Sosuthouse, and his heirs males, and after the decease of
my son Samuel Southouse, and his heirs males, then I give
all the above said farms and premises and messuages to
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my, above said four grandsons, they to have share and
share all alike, of all the aforesaid premises; and then I
give to the heirs males of all my said grandsons, and then
to go to my grandsons’ heirs males, that part that belong-
ed to their father, and then to them, and then to the last
liver, to their heire males of my said grandsons; and, for
want of issue males of my grandsons, I give my grandson
Henry Southouse, son of my son Henry Southouse, and
to his heirs males of his body lawfully to be begotten; and,
for default of such issue male, to my nephew William
Southouse, and his heirs males, and to my nephew Samuel
Southouse, and his heirs males, and to my grandson Ed-
ward Parker, his heirs males; and, for want of such issue
male, I will that the same remain to my own right heirs

_for ever.’

¢¢ The testator, from the time of making his said will,
until and at the time of his decease, remained seised as
aforesaid of the said freehold part of the Sun Tavern,
and died in or about March, 1744, being survived by his
said sons Thomas and Samuel, and by his four grandsons,
Henry, Edward, Thomas, and William.

‘¢ In or about the year 1779, Thomas, one of the said
four grandsons of the testator, died, leaving no issue male.

* In or about the same year, William, another of the
said grandsons, died, leaving issue male of his body law-
fully begotten, only two sons, Edward, and Joks Carr.

¢ In 1789, the said Tkomas and Samuel, sons of the
testator, were both deceased, without issue male.

“ On the 20th September, 1790, by indenture of that
date, between Edward Southouse, one of the said grand-
sons of the testator, and Charles Southouse, eldest son
lawfully begotten of the last mentioned Edward (and de-
scribed as his eldest son and heir in the said indenture),
of the one part, and the said Edward Southouse, son
of the said William Southouse, deceased, of the other
part—the said parties of the first part did demise unto the
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said party of the second part, one undivided third part or
share of the freehold part of the Swn Tavern, being the
same messuage or tenement in the said will described as
the Sun Tavern (then in the occupation of the said lessee,
or his under-tenants)—To hold the same unto the said les-
see, from the day of the date of the indenture, for the
term of ninety-nine years thence next ensuing—yielding
and paying unto the said lessor Edward, and his assigns,
during his natural life, and, after his decease, to the said
lessor CAarles, his heirs or assigns, the yearly rent of 97.
“ On the same 29th day of September, 1790, by inden-
ture of the same date, between Henry Southouse, another
of the said grandsons of the testator, and Edmund Edward
Southouse, eldest son lawfully begotten of the said last
mentioned Henry (and described as his eldest son and
heir in the said last mentioned indenture), of the one
part, and the said Edward (lessee in the first mentioned
indenture), of the other part, the said parties of the first

pert did demise unto the said party of the second part,

one other undivided third part or share of the said free-
hold part of the Sun Tavern, then in the occupation of the
said lessee, or his under-tenants; to hold the same unto
the said lessee, from the day of the date of the eaid last
mentioned indenture, for the term of ninety-nine years
thence next—yielding and paying unto the said lessor
Henry, and his assigns, during his natural life, and, after
his decease, to the said lessor Edmund Edward, his heirs
or assigns, the yearly rent of 6/. 18s. 4d.

* Counter-parts of the said leases were also duly exe-
cuted and delivered to the respective lessors, and produc-
ed in evidence at the trial, on the part of the lessor of
the plaintiff. :

“ On the 5th August, 1791, the lessors in the inden-
ture first mentioned, by their writing obligatory of that
date, became jointly and severally bound to the lessee in
that indenture, in the penal sum of 200%; and, after recit-
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ing, that the obligor Edward Southouse was entitled to
the said premises by that indenture demised, for the term
of his natural life only; and the said obligor CAarles
Southouse was entitled thereto, as tenant in tail, after the
decease of his father; and they being desirous of saving
the expense of a recovery, and that the said recited lease
might be fully performed, for and during the term afore-
said, by such person or persons as should take the inherit-
ance of the said premises in remainder; and, to the end
and purpose that the said lease might continue and be in
force for the term aforesaid, the said obligors had agreed
to enter into the said bond—the condition of that obli-
gation was declared to be, that, if the said Edward and
CRharles, the obligors, or either of them, their or either of
their heirs, executors, or administrators, should perform
the agreements in the said first mentioned indenture on
the part of the lessors, their heirs and assigns, then the
obligation should be void.

. ““On the 5th August, 1791, the lessors in the inden-
ture secondly mentioned, executed to the said lessee a
writing obligatory of this date, and to the like effect, in
respect of the premises by them demised as aforesaid.

¢ In 1798, the said Henry Southouse, grandson of the
testator, and lessor in the said indenture secondly men-
tioned, died, and was survived by the said Edmund Ed-
ward, his co-lessor, and only issue male.

“In 1794, the said Charles Southouse, lessor in the
said first mentioned indenture, died without issue.

“In 1799, the said Edward Southouse, lessee in the
said indentures, and his said brother, Jokn Cary, were
both deceased, without issue,

“ In September, 1810, the said Edward Smlcou:e,
grandson of the testator, and lessor in the said first men-
tioned indenture, died, and was survived by Edward, the
lessor of the plaintiff, his son and heir-at-law.

“ In February, 1812, the said Edmund Edward, lessor
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in the said indenture secondly mentioned, died without
issue. g

“ The defendant Jenkins claimed possession of the said
demised premises, as assignee of the estate and interest of
the said Edward Southouse, lessee under the said leases
of 1790; and the defendant Woodhouse claimed posses-
sion of the same, as assignee of a lease granted by the
said last-mentioned Edward, in March, 1795, purporting
to be a demise of the freehold part of The Sun Tavern,
for sixty years from Christmas, 1794.

“ On the 28th May, 1817, the lessor of the plaintiff
wrote and sent a letter to one Thomas Roe, demanding rent;
in answer to which, he received a letter written and ad-
dressed to him by Roe, then acting as the attorney for
the defendant Jenkins, in whom the estate and interest of
the said Edward Southouse, the lessee, were then vested;
of which last-mentioned letter the following is a copy:—

¢ ¢ Howard Street, Strand, 31st May, 1817.

¢« ¢ Sir,—Your letter of the 28th instant reached me in
due course, and I have sent to Messrs. Robarts & Co. to
pay the money, but a demur arises respecting the receipt
which I wish to have and they decline giving, apprehend-
ing some penalty will be incurred, which I cannot think is
the case. The difficulty may, however, be obviated, by
your sending, through the Cheltenham Bank, a receipt
from yourself, to be delivered to me upon payment of the
money. I am merely an agent, and therefore wish to have

a regular voucher.

“< The leases under which the rents are payable, bear

date the 20th September, 1790. By the one, a rent of

9L is reserved to Edward Southouse, for his life, and,
after his decease, to Charles, his son, his heirs or assigns;
by the other lease, a rent of Gl 13s. 4d. is reserved to
Henry Southoxse, for his life, with remainder to Edmund
Edward Southouse, his heirs or assigns.

VoL. 111, F
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‘“¢As to the first rent, you, I understand, are the
youngest_of the three sons of Edward, named Charles,
George, and yourself. Charles died in the life-time of
his father, leaving George and yourself; whereupon
George became heir-at-law to Charles.

“ ¢ George also died in the life-time of his father (he,
George, being, as well as Clharles, a bachelor); where-
upon you became heir of George, who was heir of Charles.
There was also another brother, Henry, younger than
yourself.

¢ ¢« Edmund Edward Southouse died in 1813, a bache-
lor; whereupon the property would, as I am informed,
devolve to the family of your father, Edward, and, conse-
quently, to you—if a recollection which occurs to me, of
having formerly understood that Edmund Edward had a
sister, be erroneous; or, it may be that she died in his
life-time, and without children,

¢ My first traced descent proceeds upon the idea that
both Charles and George died intestate, and without
issue; and the second, that Edmund Edward so likewise
died; and, further, that he left neither brother nor sister,
Bor any child of such.

‘¢ ¢ ] shall feel obliged by your informing me whether
my conclusions be correct, or in what manner you are
(which I have no doubt is as represented) entitled to
Gl 13s. 4d. If you will please so to do, and forward the
veceipts, in any manner, to Messrs. Robarts § Co., I will
call there and exchange money for them. I am, &c.

¢¢ ¢ Thomas Roe.’
¢ To the Rev. E. Southouse, &c. &c.’

¢ In this letter, the said Thomas Roe inclosed and sent
to the lessor of the plaintiff the form of a receipt, of which
the following is a copy:—

¢ ¢ Received of Anthony Jenkins, Esq., by the payment
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of T'. Roe, the sum of] 74165, 8d., for half a year’s rent,
due at Lady-day last, as reserved by two separate inden-
tures of lease, each dated 29th September, 1790, the one
reserving a yearly rent of 9/., and the other, of 6/. 13s. 4d. ;
each being for premises described as one undivided third
part of the freehold part of The Sus Tavern, in the pa-
rish of St. Martin in the Fields, in the county of Middle-
sex.

“ The lessor of the plaintiff, from the date of Mr.
Roe’s letter, till the giving of the notices hereinafter
mentioned, received from time to time from the defendant
Jenkins, the several rents reserved by the said several in-
dentures of 1790; and, after receiving the said letter from
the said Thomas Roe, gave receipts for the said rents ac-
cording to the form inclosed in that letter; the first of
those receipts being for the whole rent that had become
due since the title of the lessor of the plaintiff accrued.

“ On the 23rd March, 1827, the lessor of the plaintiff
gave the defendant Jenkins notices, in due form, to quit
the several premises demised by the said two several in-
dentures of 1790 respectively. ’ '

¢ The defendant Jenkins having refused to comply
with such notices, the lessor of the plaintiff, after the ex-
piration of the periods in such notices limited, served the
declaration in this action in April, 1828, containing a de-
mise by the lessor of the plaintiff, on the 2nd April, 1828,
with notice to the tenants to appear in Easter Term fol-
lowing ; and, in that term, the defendants, having obtained
leave to defend as landlords, entered into the usual rule
to confess lease, entry, and ouster.

‘ The Jury found that the lessor of the plaintiff had
established his title; but that he had, by his acts, con-
firmed the said leases of 1790.”

““ The question for the opimion of the Court was—Whe-
ther the lessor of the plaintiff was entitled to maintain this

F2
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ejectment for, the said two undivided third parts of -the
premises in question, or for either of them.

“ If the Court should be of opinion that he was entitled
to maintain the same, for both, or for either of them, the
verdict was to stand for the lessor of the plaintiff accord-
ingly. = But, if the Court should be of opinion that he was
not entitled to maintain the same for either, then a non-
suit was to be entered.” ’

The case now came on for argument, when—

Mr. Serjeant Stephen, for the lessor of the plaintiff,
submitted, that he was entitled to maintain this action for
two undivided third parts of the premises in question.
It is necessary, in the first place, to consider the effect of
the devise by Henry Sowthouse, and what interest passed
to the devisees under his will. It was evidently his in-
tention that his four grandsons should take as tenants in
common, in tail male, with cross-remainders between
them. The lessor of the plaintiff, therefore, is entitled to
one undivided third as issue in tail of the testator’s grand-
son Edward, and one other undivided third as remainder-
man in tail, under the will; to which last share he was
entitled at all events, as the lease for ninety-nine years, by
Henry Southouse, his uncle, the preceding tenant in tail,
was absolutely void as against a remainder-man, and in-
capable of confirmation in point of law; and, although
the lease as to the other third, which the lessor of the
plaintiff claimed as issue in tail, was voidable only, and
capable of confirmation by him, yet, he never confirmed
it, because he was ignorant of his title when he gave the
receipts for the rent, on which alone the Jury could find
that he had confirmed that lease; for, in Jenkins d. Yate
v. Church, where a tenant for life made a lease for
twenty-one years, and- died before the expiration of the
term, and the remainder-man in tail suffered the tenant
to remain in possession four or five years, received the rent
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regularly during that time, @nd) then gave him notice to
quit, and brought an ejectment, Lord Mansfield said (a):
““This is a void lease, and not voidable only. But, if it
were merely voidable, the acceptance of rent alone, unac-
companied with any other circumstances, is not a suffi-
cient confirmation. ‘It cannot be a confirmation, unless
done with a knowledge of the title at the time.” So, in
Doe d. Simpson v. Butcher (b), it was held, that a lease,
void against a remainder-man, could not be set up by his
acceptance of rent, and suffering the tenant to make im-
provements, after his interest became vested in possession;
and Lord Mansfield said, that * there did not appear to
have been any intention, either to confirm the old lease, or
to grant a new one. Both parties had proceeded under a
mistake, and had supposed the original lease to be good.”
So, here, the rent was received by the lessor of the plain-
tiff through mistake; and, although no direct fraud can
be imputed to the party paying it; or his attorney, yet, it
was paid in consequence of a false representation made by
the latter, and, although the plaintiff accepted the rent, it
cannot, under these circumstances, amount to a confirma-
tion of the lease.

With respect to cross-remainders being created be-
tween the testator’s four grandsons, although a difficulty
may arise on the exuberance of diction in his will, yet,
the maxim applies that wtile per inutile non vitiatur; and
the obvious intention of the testator, to be collected
from the whole of the will is, to establish cross-re-
mainders to his grandsons, who took the estate as tenants
in common in tail. The devise is, in terms, to the testa-
tor's four grandsons, and their heirs male, and to the last
liver, and, for want of issue male of his grandsons, then
over. It must, therefore, be inferred, that the testator
did not mean that any part of his property should go
over, till the complete failure of issue of all his grandsons.

(a) Cowp. 483. (5) 1 Doug. 50.
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In Doe d.| Gorges v. Webb (a), it was held, that cross-re-
mainders may be implied in a devise, and that no technical
words are requisite, but that it is sufficient that the intention
bemadeapparent, when such remainders may be implied to
any extent. That case confirmed the doctrine laid down
in Watson v. Foxon (b), where it was held, that cross-re-
mainders might be implied amongst any number, although
the testator had given the estates to the respective heirs of
their bodies, the Court considering the word respective
to be immaterial, and Mr. Justice Chambre said (c): ¢ The
oldest case is that in Dyer (d), and there no difficulty was
found in giving cross remainders by implication among
five.” In Cooper v. Jones (¢), the Court held that cross-
remainders could not be raised by implication, because
there was no devise over : whilst, here, the testator did not
mean that his estate should go over till all the issue of his
grandsons was extinct; and Mr. (now Lord Chief) Justice
Best there said (f): ‘ Inall the cases, it is the language of
the devise over on which the Courts have relied. Here,
there is no such devise in the will.” In Holmes v. Mey-
nel (g), where a testator gave all his lands to his two
daughters, and their heirs, equally to be divided between
them, and, in case they should bappen to die without is-
sue, then over—it was held, that the daughters took estates
tail, with cross-remainders. So, in Wright v. Holford (k),
a devise to all and every the daughter and daughters of
the body of P. H., and to the heirs of her and their body
and bodies, such daughters, if more than one, to take as

tenants in common, and not as joint-tenants, and, for de-

fault of such issue, to the right heirs of the devisor—it was
held, that, as nothing was given to the heir, whilst any of
the daughters or their issue continued, they wust, among

(a) 1 Taunt. 234. (e) 3 Barn. & Ald. 425.
" (b) 2 East, 36. (f) 1d. 429.
- (¢) 1 Taunt. 239. (g) Sir T. Raym. 452.

(d) Page, 303 b. (k) Cowp. 31.
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themselves, take | crosssremainders: And, in Atherton
v. Pye (a), a devise to all and every the daughter and
daughters of B., and the heirs male of such daughter
or daughters, equally between them, if more than one, as
tenants in common, and, for default of such issue, then over
—it was held, that the daughters of B. took cross-remain-
ders; and, in a note by Mr. Serjeant Williams, to the case
of Cook v. Gerrard (b), it appears to be quite clear that
cross-remainders may be implied, if it appear to be the in-
tention of the testator to create them, by any expressions
to be found in his will.

Mr. Serjeant Wilde, for the defendant Woodhouse, and
Mr. Serjeant Adams, for the defendant Jenkins.—It must
‘be admitted, that the lessor of the plaintiff is entitled to

recover that third part of the property which he claims to

take as remainder-man in tail after the death of his uncle
Henry, provided cross-remainders can be implied between
the testator’s four grandsons, as the lease by the preceding
tenant in tail was void as against him as remainder-man
in tail after the death of the grantor. But, with respect
to the other third which he claims as issue in tail, he can-
pot be entitled to it, as the Jury have expressly found that
be bad, by his acts, confirmed the lease granted by his fa-
ther, the former tenant in tail. That the lease was capa-
ble of confirmation, is a mixed question of law and of fact;
and the Jury were fully warranted in coming to the con-
clusion they did, as the lessor of the plaintiff had received
the rent reserved by that lease, from May 1817, to
March 1827 ; and it would be too much to say that he re-
ceived it for so long a period in ignorance of his title; and it
is manifest that a lease by a tenant in tail, not warrant-
ed by the statute 32 Henry 8, and which is merely voida-

(a) 4 Term Rep. 710. (6) 1 Wms. Saund. 185, n. (6).
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ble, may, after his death, be confirmed by his issue in tail (a).
With respect to the question as to whether. cross-remain-
ders between the grandsons may be implied, all the cases
on the subject are collected in the last edition of Poweld
on Devises (b), and the conclusions drawn from them
are (c), that ‘“under a devise to several persons in tail,
being tenants in common, with a limitation over in default
of such issue, cross-remainders are to be implied between
the several devisees in tail; and that this rule applies, whe-
ther the devise be to two or a larger number, though it be
made to them ° respectively,’ and though, in the devise
over, the devisor have not used the words, ¢ the said pre-
mises,’ or ¢ all the premises,’ or ‘the same,’ or any other
expression denoting that the ulterior devise was to com-
prise the entire property, and not undivided shares.” Ad--
mitting that to be a general principle, yet the Court can
only be guided by the intention of the testator, which
must be collected from the particular expressions used in
his will; and the difficulty has always been to determine,
whether the words, “in default of such issue,” or other
expressions which are ordinarily used to connect the de-
vise in question with the succeeding limitation, demon-
strate such an intention; and here no such intention can
be implied. The testator’s grandsons were not the pri-
mary objects of his bounty; but he has made an arbitrary
disposition of his property among certain branches of his
family. But there are words in the will which control
the supposed intention of raising cross-remainders between
the grandsons, as he has expressly devised to them that
part which belonged to their father; by which it must be
inferred that he meant to exclude the part that belonged
to an uncle; and, in Cooper v. Jones, Lord Chief Justice
Abbott said (d): * It is admitted, that no case can be cited,

(«) Sce Co. Lit. 456 b.—Cruise’s  pp. 604, et seq.
Digest, 3rd Edit. Vol. 4, p. 75. (¢) Id. 623.
(6) 3rd Edit. by Jarman, Vol. 2, (d) 3 Barn. & Ald. 428.
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in which the Courts have defeated the claim of the heir-at-
law, unless there are words in the will by which the tes-
tator has clearly indicated hjs intention that the heir-at-
law should take nothing until the happening of some par-
ticular event;” and here, the testator has expressed no in-
tent from which cross-rempinders can be implied; as it
does not appear that he meant that the whole of his es-
tate was to go over together upon the failure of issue of
his four grandsons, or thag the ulterior devise was to com-
prise the entire property and not undivided shares.

Lord Chief Justice Best.—This is an action of eject-
ment, in which the lesgor of the plaintiff seeks to recover
two undivided third parts of a messuage called the Swn
Tavern, of which the testator, Henry Southouse, under
whose will the plaintiff claims, was seised in fee. Edward,
the grandson of the testator, and the father of the lessor
of the plaintiff, being seised in tail of one undivided third
part of the premises in question, in 1790, granted a lease of
his share for ninety-nine years; and Henry, the uncle of the
plaintiff, being also seised in tail of another undivided
third part, in the same year, granted a lease of his share
for a like term. The interest in the premises demised by
the father, descended to the lessor of the plaintiff, as his
heir in tail; and, therefore, the lease so granted by him
was not absolutely void, but voidable only, and was capa-
ble of confirmation by the plaintiff after his father’s death,
and whether he confirmed it or not, was a question of fact;
and the Jury have found that he did, and I think they
could not have done otherwise. But it has been said,
that the lessor of the plaintiff received the renmts in
ignorance of his title; but no title-deeds or other docu-
ments were withheld from him, or kept back by the de-
fendants, and the plaintiff had all the means of informing
himself of the nature of his interest in the premises; and,
as he omitted to do so, but laid by and received the rent

-
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for ten years; he ought not now to be allowed to take ad-
vantage of his own neglect. With respect to the other
third, which the plaintiff claims as remainder-man in tail,
it has been admitted that the lease by his uncle Hesary, the
preceding tenant in tail, was altogether void as against the
plaintiff, provided cross-remainders can be implied between
the grandsons, as devisees in tail, from the intention of the
testator as expressed in his will. It is in vain to attempt to
make sense of nonsense, and a part of the will is altoge-
ther so unintelligible, that it is impossible te put any rea-
sonable construction upon it, or to give it any legal mean-
ing; but, I think enough may be eollected from it, to shew
that the testator did not intend that any part of his pro-
perty should go over, until the entire failure of issue of
his four grandsons; and the question in the argument
has been most properly confined to the single ground of
intention. According to former cases, the Courts decided
against cross-remainders, where the word respective was
introdueed in the will; but, a different rule was establish~
ed in Watson v. Fozon, and Doe v. Webb, where both
the Court of King's Bench and this Court disregarded
that word, and held it to be immaterial. So, where a tes-
tator uses any expression to denote that the ulterior de-
vise over is to comprise the entire property, and not un-
divided shares, cross-remainders are implied, in order to
effectuate that intent. It appears to me that the only
mode by which this case can be decided on its true ground,
will be, by saying that the testator meant that no interest
in any part of his property should go over to a subse-
quent taker, until the issue of his four grandsons was
completely extinct. After the death of his two sons and
their heirs male, he gives the premises to his four grand-
sons, share and share alike, and to all their heirs male.
Under this part of the will, the grandsons took as tenants
in common in tail. But the testator then proceeds thus—
‘¢ and then to go to my grandsons’ heirs males, that part
that belonged to their father; and then to them, and then
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to the last liver, to their heirs males of my said grandsons;
and, for want of issues males of my grandsons, 1 give my
grandson Hesnry Southouse, son of my son Henry Sout-
house, and to his heirs male of his body lawfully to be be-
gotten.” Although the words, to them, and then to the last
liver, are altogether unintelligible, yet the testator meant
that the estate was not to go over, unless there was a failure
of issue male of his grandsons; from which it must be tak-
en, that, if either of them had male issue, such issue would
be entitled to take. The estate was not to pass to the
heir-at-law, till all the male issue of the four grandsons
bad failed, of whom the lessor of the plaintiff is one; and,
if the heir-at-law is to be excluded, so must the son of the
testator’s son Henry, until the male issue of the fom
grandsons was extinct.

Mr. Justice Putx.—Thia will is filled with a mass of
wnintelligible trash, but the question as to its construction
has been most properly confined to the intention of the
testator, to be collected from the whole of the instrument.
It must be assumed that the lessor of the plaintiff was cog-
nizant of his title, from the length of time which elapsed
between the receipt of Roe's letter and the notice to quit.
If the property was valuable, which it probably is, he
would, of course, make inquiries as to his title; but he ac-
taally received the rent reserved under the lease granted by
his father, for ten years, and this must be taken to amount
to a confirmation of that lease. He, therefore, cannot be
eatitled to recover that part of the property, viz. the un-
divided third he claims by virtue of that demise. As to
whether cross-remainders can be implied, the language of
the devise over is the material thing to be looked at. The
principle has been long admitted, that, whenever land is
given to several personsin. tail, as tenants in common, and
it appears to be the intention of the testator that it is not
to go over until the failure of issue of all the tenants in
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common;) they) will take cross-remainders in tail among
themselves; and, in Doe v. Webb, the objections formerly
founded on the number of the devisees, and the word re-
spective, occurred, and were held not to avail so as to vary
the construction of the will. But there are words enough in
this will, for us to infer that the testator intended to create
cross-remainders between the devisees in tail. In Cooper v.
Jones, there was no devise over. The testator left a farm
to his two youngest sons equally between them, share and
share alike, and entailed it on their male heirs being born
in wedlock; and Lord Chief Justice 4bboit said, that the
latter words only enlarged the previous estate for life into
an estate tail; but that they left the question untouched, as
to the tenancy in common; and. Mr, Justice Bayley said:
¢ The usual ground on which the Courts of Justice have
relied for raising cross-remainders by implication, is, the
language used in the limitation over;” and my Lord Chief
Justice Best said: *“ In all the cases, it is the language of
the devise over on which the Courts have relied; and here
there is no such devise in the will.”

Mr. Justice BurrouaH.—I gave no opinion at the trial,

as to the effect or construction to be put on this will. I

agree with the Court in thinking that there is sufficient to
shew that the testator intended that cross-remainders were
to be created between his grandsons, who took as tenants
in common in tail. I left it to the Jury to say, whether the
lessor of the plaintiff had confirmed the lease granted by
his father. It was proved that he had received the rents

" for ten years after his death, without attempting to set up

his title; and I therefore think, that the Jury came to a
right conclusion.

Mr. Justice GASELEE concurred.

Postea to the lessor of the plaintiff,
as to one third.
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BRITTEN and two Others v. HuGHES.

THuis was an action on a bill of exchange, for 400%., dat-
ed on the 1st August, 1825, and drawn by the defendant
upon one James Murphy, payable nine months after date
to the defendant’s order, in London; and indorsed by the
defendant to Messrs. Sard & Smither, who indorsed it to
the plaintiffs. ‘ :

At the trial, ‘before Lord Chief Justice Best, at Guild-
Aall, at the Sittings after the last Michaelmas Term, the
plaintiffs proved the hand-writing of the different parties
to the bill; that it was presented to Murphy, the acceptor,
for payment, on the 4th May, 1826, the day it became
due, and that it was dishonoured, of which the defendant
had notice on the following day; that the bill was in-
dorsed by Sard & Smither to the plaintiffs, on the 6th
December, 1825; that the defendant afterwards became
embarrassed in his circumstances, and in May, 1826, en-
tered into a composition with his creditors, for the pay-
ment of ten shillings in the pound; that, at the time this
composition was entered into, the plaintiffs held the bill
in question, and another for 156Z 19s. 10d., drawn by the
defendant upon and accepted by one Dauncey; that the
defendant, on applying to the plaintiffs to accept the com-
position, informed them that MurpAy, if sued, would pay
his acceptance in full, and therefore that it would be un-
necessary for the defendant to pay them a compasgition on
that bill; that, upon this representation, the plaintiffs
agreed to execute a general release, in conjunction with
certain other creditors of the defendant, on having com-
position notes on Dauncey'’s bill alone.

For the defendant, the following deed of composition
and release was produced :—

1829,
S——
Friduy,
May 16¢h.

The plaintiffs,
together with
several creditors
of the defend-
ant, executed a
composition
deed, by which
they consented
to take ten
shillings in the
pound, in full
for their respect-
ive debts. The
amount of the
sums due to the
several credit-
ors was insert-
ed opposite to
their respective
names, in a
schedule at the
foot of the deed.
The deed con-
tained a general
release of the
defendant by
all the creditors
who had sign-
ed. The plain-
tiffs were the
holders of two
bills of ex-
change, drawn
by the defend-
ant, and over-
due when they
signed the deed,
and they, at the
request of the
defendant, only
inserted the

amount of one
of them in the
schedule, as he

the other from
the acceptor ;
but the latter
having refused
payment, the
plaintiffs sued
the defendant

a3 drawer :—Held, that they were not entitled to recover, as the concealment of & part of their debt
was a fraud on the rest of the creditors; and that the general words of the release were not restrain-
ed by a previous recital in the deed, that the defendant was indebted to his creditors in the seve-

ral sums set opposite to their names in the schedule.
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¢ To all to whom these presents shall come—We, whose
names, hands, ‘and 'seals, are hereunto set, subscribed, and
affixed, creditors respectively of Henry Hughes, of &c.,
severally send greeting—Whereas the said Henry Hughes
is and stands justly indebted unto us, his said creditors,
in the several sums of money mentioned and set forth in
the first column of figures set opposite to our respective
names in the schedule hereunder written; and whereas
the said Henry Hughes, by reason of various losses and
misfortunes in trade, is rendered unable to pay his said
creditors the full amount of their said several debts, and
has therefore proposed and agreed to pay, and we, his
said several creditors, have agreed to accept and take, a
composition of 10s. in the pound, upon the amount of, and
in full for, our respective debts, by five instalments, paya-
ble respectively at the times and in the proportions follow-
ing: that is to say, 3s. in the pound at four months, 2s.
in the pound at eight months, 2s. in the pound at twelve
months, 1s. 6d. in the pound at fifteen months, and 1s.
6d. in the pound, residue of the said composition, at
eighteen months, after date; the first four of the said
payments to be secured by the promissory notes of the
said Hemry Hughes, and the last of the said payments
to be guaranteed or secured by bills or promissory notes
to be drawn or accepted, as to one half part in amount,
by G. M., and, as to the other half part, by W. G.: and,
upon receipt of such bills and notes, we, '_the said seve-

 ral creditors, have agreed to execute to the said Henry

Hughes, such general release as is hereinafter contained :—
Now know ye, that we, the said several creditors of the
said Henry Hughes, in pursuance and in performance of
the said recited agreement by us and on our parts, and in
consideration of the said composition or sum of 10s. in the
pound upon and in respect of our said several debts,
claims, and demands, upon or against the said Henry
Hughes, secured to be paid unto us respectively in man-
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ner aforesaid, have, and each and every of us hath, for
and on behalf of gurselves and our several and respective
partners, remised, released, and for ever quitted claim and
discharged, and, by these presents, do, and each and every
of us doth, remise, release, and for ever quit claim, and
discharge, unto the said Henry Hughes, his heirs, execu~
tors, and administrators, all and all manner of action and
astions, suit and suits, cause and causes of action and suits,
accounts, reckonings, bills, notes, sum and sums of money,
and secyrities for money, controversies, damages, claims,
and demands whatsoever, which we, the said several cre-
ditors of the said Henry Hughes, or any or either of us,
ever had, or now have, or which we, or any or either of us,
or any or either of our respective heirs, executors, &c.,
can, shall, or may have, sue for, claim, challenge, or de.
mand, of, from, or against the said Henry Hughes, for or
on account of any debt, claim, or demand, of us, or any or
either of us, in respect of any sccurity, account, or reckon~
ing, now standing and being between us, or any or either
of us, orany part or parts thereof, with or against the said
Henry Hughes, or for or on account of any other matter,
cause, or thing whatsoever, from the beginning of the
world to the day of the date of these presents (save and
except the said bills of exehange and promissory nates for
securing the payment of the said composition as aforesaid).
In witness whereof, we have hereto set our hands and
seals the 10th day of May, 1829,”

The amount of the plaintiffs’ demand was inserted in the
schedule, as follows:—

Names of Creditors. Amount of Debts. Amount of Composition.

Beitten, Wilson, & Meek. | 1564 19z 10d. 781 95, 112,

The other creditors were not aware that the plaintiffs

1829.
N
BRITTEN
v.
HucHEs.




80

1829,
L
BRITTEN

v.
Hvuoses.

CASES IN EASTER TERM,

held the bill in question at the time the above deed was
executed; and it was contended, for the defendant, that
it was an answer to the action; and the ¢ase of Holmer v.

'Viner (a) was relied on, to shew, that, where a party has

several demands, on different accounts, against a person
who becomes insolvent, and he consents to execute a deed
of composition, he cannot be allowed to split his demand,
and, by proving only part under the deed of composition,
to sue for the remainder at a subsequent time.

For the plaintiffs, the case of Payler v. Homersham (b)

was relied on, to shew, that the general words of the re-
lease contained in the deed were restrained by the recital,
that the defendant was indebted to the creditors in the
several sums mentioned and set forth in the first column
of figures set opposite to their respective names in the
schedule thereunder written; and that the plaintiffé did
not release any greater sum than that so set opposite their
names.
" The Lord Chief Justice, however, was of opinion, on
the authority of Holmer v. Viner, that the plaintiffs could
not split or sever their demand, and that it was, in point
of law, a fraud upon the other creditors, who might have
been led to suppose that the plaintiffs had, under the
terms of the deed, engaged to receive a composition upon
the whole of their claims, when, in point of fact, they were
receiving it only on a part; and he accordingly directed a
nonsuit, reserving to the plaintiffs leave to move to set it
aside, and that a verdict mightbeentered for them, in case
the Court should be of opinion that the plaintiffs were,
under the circumstances, entitled to recover the amount of
the bill in question.

M. Serjeant Taddy, in the last Term, accordingly ob-
tained a rule misi, on the ground, that the plaintiffs had

(a) 1 Esp. Rep. 131. (b) 4 Mau. & Selw. 423,
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been guilty ofno fraud in law, as they only intended to com-
pound for the'amount of the bill drawn by the defendant
on Dauncey, on the belief that the bill in question would
be paid by Murphy, the acceptor; and, therefore, they had
not included it in'the schedule. They only meant that
the release should operate in discharge of the amount of
the sum mentioned in that schedule, and not to all the de-
mands they might have on the defendant independently of
that debt. The bill in question must be considered as an
sltra or private security, for which the plaintiffs had a
remedy against a third party at the time the deed was ex-
ecuted, and for which the defendant was liable, in case of
their failure against the acceptor; and the deed in ques-
tion only contained specific provisions as to the debts enu-
merated and specified in the schedule thereto annexed;
and the Court cannot enlarge its construction so as to ren-
der it operative beyond such specified demands,

Mr. Serjeant Wilde now shewed cause.— Admitting that
the general words of a deed may be restrained or con-
trolled by a particular recital; yet, here, the obvious mean-
ing of the parties was, that all the defendant’s creditors
should receive ten shillings in the pound, in full of their re-
spective demands; and that, on giving security for the pay-
ment of such sum, the debtor should be freed from all his
kability. The defendant proposed to pay his several cre-
ditors ten shillings in the pound, in full for their respective
debts. 'That must be taken to mean the whole of such
debts, and the full amount due to each creditor should have
been inserted in the schedule: the release, which is in the
most general terms, discharges the defendant from all bills,
notes, and sums of money, and also from any debt, claim,
or demand, in respect of any security, account, or reckon-
ing, then standing between the creditors and the defend-
ant; by which the liability of the latter, as the drawer
of the bill in question, was clearly discharged; and it
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1829.  would be a fraud on the other creditors if it were not so; for,
Banrey  thEY were induced to suppose that the sum inserted by the
Homes plaintiffs in the schedule, was the full amount of their de-

OHES,

mand on the defendant, and that might have induced them
to sign the deed; whereas, in point of fact, they reserved
their entire claim as to the greater part of their demand;
and, although it may be said that they anticipated receiv-
ing the amount of the bill in question from the acceptor, yes
it was a fraud on the sureties, who became responsible for
the payment of the last instalment on seeing the full amount
of the debts inserted in the schedule. In Jackson v.
Lomas (a), where an insolvent assigned bis effects, in trust
for his creditors, and, before the whole of them had exe=
cuted the deed, one of the creditors executed it on the
faith of a private agreement with the insolvent, securing
to the creditor an additional advantage—it was held, that
the agreement was fraudulent and void. So, in Leicester
v. Rose (b), it was decided, that, if a creditor of an insol-
vent executes a general composition deed, in consideration
of a particular creditor first executing it, any assurance or
security given to the latter for his proportion beyond the
rest, and unknown to the former, is fraudulent and void;
and here, the other creditors could not know that the
plaintiffs had a demand on the defendant for the amount of
the note in question, as they had only inserted 156/. in the
schedule as being the amount of their debt, and on which
they agreed to accept the composition. In Holmer v.Viner,
the bills which formed part of the creditor’s demand, and
which he did not prove under the deed of composition,
were not due at the time the deed was executed; whilse
the bill in question was due a week before; and yet, Lord
Kenyon said, that the creditor could not split his de-
mands and come in under the composition deed for part,
and sue for the remainder at a subsequent time. In Cecil

(a) 4 Term Rep. 166. (5) 4 East, 372. .
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v. Plaistow, Mr. Baron Hotham said (a): * Where there
is a composition\/to [take(a smaller) sum than the whole
debt, a creditor signing it cannot afterwards claim any
other debt then due to him; and a composition, by
which creditors agree to take the effect of their respec.
tive demands in a less beneficial manner than they were
before entitled to, and to sign a false schedule in order to
induce them to come into that measure, is to deceive and
defraud them.” So, in Harrhy v. Wall (b), where a cre-
ditor signed and executed a composition deed, although
be did not set the amount of his debt opposite to his name
in the deed; yet he was held to be bound by the terms of
the composition, to the amount of his then existing debt.
With respect to the case of Payler v. Homersham, which
has been relied on for the plaintiffs, it merely decided,
that, if the provisionsin a deed are, upon the face of them,
applicable to two different items, it may be averred in
pleading, to which of the two they were intended to be ap-
plied. Here, however, the creditors who signed the sche-
dale represented the amount set opposite their respective
names as the whole of their demands on the defendant,
and the plaintiffs must be bound by it, otherwise it would
be a fraud on thie sureties, who were induced to become
responsible for the payment of the last instalment, on the
ground that the whole of the defendant’s debts were in-
cluded in the schedule; and the other creditors were also
led to believe that the plaintiffs had taken the composition
for the whole of their demand.

Mr. Serjeant Taddy and Mr. Serjeant Jomes, in sup-
port of the rule.— Although it must be admitted that
fraud will vitiate every transaction, yet, here, there was no
fraud in fact; for, the plaintiffs only wished to obtain pay-
ment of the bill in question from Murphy, the acceptor,

ta) } Anstr. 203. ) (5) 1 Barn. &. Ald. 103.
a2
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and accordingly specified the amount of the sum opposite to
their names in the schedule, for which they agreed to com-
pound, and which was according to the terms mentioned
in the recital of the deed, by which the general words in the
release must be restricted and controlled. The cases relied
on for the defendant cannot avail him, as they are inappli-
cable to the circumstances of this case; for in those cases
the agreements were held void, either on the ground of
fraud, or that the creditors had expressly contracted to com-
pound for the whole of their debts; whilst, here, the plain-
tiffs were limited to the amount of those inserted opposite
their names in the schedule. In Leicester v. Rose, all
the creditors engaged to accept payment of their whole
debts. But, in Payler v. Homersham, although the deed re-
cited that the creditors had agreed to take fifteen shillings
in the pound upon the whole of their respective debts, and
the release contained words equally large and extensive as
in the present case; yet, the Court held, that a creditor
might compound for a part of his demand only, on the
ground, that the general words in the release were re-
strained by the previous recital in the deed. That case is
not only in point for the plaintiffs, but was confirmed and

.acted on by Lord Chief Justice Best, at Guildhall, in the

late case of of Fenmell and Others v. Day (a). There,
the plaintiffs proved the receipt of a sum by the defend-
ant for their use. The defendant then proved a general
release by deed, in the usual form, dated and executed by
the plaintiffs after the payment to the defendant. On the
release, the sum of 825/. 4s. 6d. was written opposite the
plaintiffs’ names. Upon this, they proposed to give in evi-
dence, two promissory notes of which the defendant was the
maker, and the plaintiffs the payees, dated before the
payment of the sum to the defendant, to recover which
the action was brought, and amounting together to the

(a) C. P. May lst, 1828.
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precise sum of 825/, 4s. 6d. ; upon which it was objected for’
the defendant,’ that the nidtes were not admissible in evi-’

dence to alter or control-the deed: But the Lord Chief
Justice decided that they might be received, and said, that
he was of opinion that the case of Pagyler v. Homersham
was in point, as it established the principle, that general
words in a deed might be restrained by the recital; other-
wise, parties might release rights of which they were ig-
norant, and, intending to discharge one debt, would dis-
charge another: and the Jury found a verdict for the
plaintiffs. In Harrhy v. Wall, there was manifest fraud,
as the claimant on the note refused to specify the amount
of his debt, or to put any sum opposite to his name in the
deed, although the note on which the debt was found-
ed was in the hands of his own bankers at the time;
and, in the report of that case at Nissi Prius, Lord EL
lenborough said (a): “If a creditor signs a deed of this
nature, and declines to specify the amount of the debt for
which he compounds, he should not subscribe his name in
an unqualified manner, which may have the effect of in-
ducing others to sign, under the impression that he has
compounded for the whole of his ‘demand.” Here, how-
ever, the plaintiffs specified in the schedule the amount of
the debt to which they intended the release to apply, and
it was not done with a view to mislead or defraud the
other creditors. In Cecil v. Plaistow, the proceedings
were in a Court of equity, and instituted on behalf of a
married woman, who had been improperly induced to join
her husband in the security on the composition, and there
were no words of restriction in the deed. In Holmer v.

Viner, there was clear evidence of fraud, as the drawer of
the bill was about to make the defendant a bankrupt, but

was prevailed on by the plaintiff to compel him to execute

the composition deed. Here, however, the plaintiffs had

a distinct and separate demand against the acceptor of the

(a) 2 Stark. Rep. 198.
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bill, and they had a right to limit their demand on the de-
fendant to the amount specified in the schedule; for, the
securities were wholly distinct. Their immediate reme-
dy was against the acceptor; and, as the defendant request-
ed that the bill should not be included in the schedule,
there was no frand as against him or his ereditors, as the
property of their debtor was not affected by the transac-
tion. If the plaintiffs’ demand had arisen on a bond, in-
stead of a bill of exchange, the defendant must either have
pleaded payment, accord and satisfaction, or a release.
The two former could not have availed him; and, if he had
pleaded the latter, and the release were given in evidence,
as the only sum mentioned in the deed in which it was con-
tained was 156/,, it could only apply to that sum, and not to
that which the plaintiffs sought to recover in this action.
This may be assimilated to a case of bankruptey; and in
Harley v. Greenwood (a), it was held, that the election of
a creditor to take the benefit of a commission is confined
to the debt aetually proved, and does not extend to distinct
debts ejusdem generis due at the same time. So,here, the
plaintiffs might elect to take a composition quoad one debt,
but not as to ancther which was distinct and independent
of the former. As, therefore, the plaintiffs obtained no
new security, and did not split an entire demand, and
there was no fraud on the defendant or the other credit-
ors, they are entitled to recover on the bill in question, as
they only meant to receive a composition on the amount
of the bill inserted in the schedule, but to leave the other
untouched,

" Lord Chief Justice Best.—I still continue to entertain
the same opinion I formed at the trial; and I there came
to the conclusion I did, independently of the terms of the
eomposition deed; and, on now adverting to that instru-
ment, my opinion is fortified and confirmed. It was evi-

(a) 5Barn. & Ald. 95.
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dently the intention of the parties, that the defendant
should be released from all the then existing demends of
those creditors who signed the deed. I do not feel myself
embarrassed by my own decision in Fennell v. Day; and
although it is said, that I decided that case on the autho-
xity of Payler v. Homersham, yet 1 merely held that the
general words of a deed might be restrained by the recit-
al, according to the principle established by that case; and
that a debtor might make a composition for a portion of
his debts, where all the other creditors are cognizant of
the fact. But, the question now before us was not raised
in that case, and is, in terms, whether one creditor can split
bhis debt, or divide his demand on his debtor, without men-
tioning the circumstance  to the other creditors who con-
sent to sign the deed of composition. If he does so clan-
destinely, and they remain in ignorance of the fact, it is
clearly a fraud upon them. I do not, however, mean to
impute moral fraud to the defendant, but it is a fraud in
point of law; and a practice of this description, if sanction-
ed, would tend, in a great measure to encourage gross
fraud. Considering, therefore, that the case of Payler v.
Heomersham is altogether beside the present question, I
think the nonsuit was proper, and that it may be sup-
ported on the authority of other decisions. I acted on that
of Holmer v. Viner, which is not to be considered as a
mere decision at Nisi Prius, as it appears that the plain-
tiff, against whom the Jury found & verdict, afterwards
moved for a new trial, which was refused, as the Court of
King's Bench agreed in opinion with Lord Kenyon, and
adopted his ruling at the trial. There, the plaintiff had
two demands, and, having signed the deed of composition
for one only, and not for the other, Lord Kenyon said,
“ That it was not to be allowed, that a party, baving several
demands against an insolvent .person, should split those
demands, and come in under the composition deed for
part, and sue for the remainder at a subsequent time;” and
he assigned as a reason, that it would be a fraud upon the
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other creditors, as well as an oppression of the debtor, who
had' given''up-all 'his property to constitute a fund for their
benefit. That language applies expressly to the present
case, and no decision has been cited as tending to control or
refute it. In Leicester v. Rose, it was held, that the taking a
different security from the debtor by some of the creditors,
was a fraud on the others, as they ought all to be placed
in the same situation; and that where the creditors in ge-
neral have bargained for an equality of benefit and mu-
tuality of security, it was not competent for one of them to
secure any partial benefit or security to himself. The case:
of Harrhy v. Wall does not bear very strongly on the
present, as there the deed was executed in blank, the cre-
ditor not having set the amount of his debt opposite to
his name; and, in Cecil v. Plaistow, the Court of Exche-
quer acted on the principle which I adopted at Nisi Prius,
and am now disposed to uphold, viz. that, where a creditor
obtains from his debtor a new or separate security for part of
his demand, and takes the composition for the other part
only, it is a fraud on the other creditors; for, as was said by
Mr. Baron Hotham, “ it is an unfair attempt to gain a su-
perior advantage over them, by a fraudulent concealment
of the truth.” Here, therefore, the plaintiffs ought not
to have signed the deed for a less sum than was actually
due to them from the defendant; and the full amount
of their demand should have been inserted in the sche-
dule, otherwise the other creditors might have been
entrapped, or induced to sign the deed by being led
to believe that the whole of the plaintiffs’ demand was
inserted therein. Therefore, without requiring the aid
of any authority on the subject, the principle applicable
to this case appears to be, that, where several creditors

meet and agree to sign a composition deed, they must
be all supposed to stand in the same situation, and one

ought not to conceal any circumstance from the others,
so that he may gain an advantage by such concealment; and,
if he does, it operates as a fraud upon them. Here, the
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plaintiffs agreed to take ten shillings in the pound from the

defendant. The other'creditors might thereby be induced -

to believe that it was as much as his estate could pay, and
that it was therefore useless for them to stand out for their
demand in full, or require twenty shillings in the pound,
when the plaintiffs said that they were willing to accept
ten; and, if they were led to suppose that the plaintiffs sign-
ed for the whole of their demand, when, in point of fact,
they did not sign for one third, it was impossible for the
other creditors to form a fair or correct judgment on the
subject. . At all events, the plaintiffs’ remedy was against
Murphy as the acceptor of the bill, and they ought not to
have sought to recover its amount from the defendant,
as the drawer; as they looked to Murphy alone, expect-
ing that he would pay it. Independently, therefore, of
the terms of the deed, I am clearly of opinion, that, if we
decided in favour of the plaintiffs’ claim, we should establish
a rule that would lead to the grossest fraud in the execu-
tion of instruments of this nature. As to the analogy
that has been supposed to exist between cases of bank-
ruptcy, and those of parties compounding with their cre-
ditors, it does not appear to me to apply. In the former
case, there is no undertaking or agreement between the
creditors, that each shall be placed in the same situation.
There is no previous meeting, but the property of the
bankrupt is vested in the petitioning creditor, who acts on
his own responsibility; and the other creditors do not re-
ly upon, nor are they influenced by, his judgment. Here,
however, the only question is, whether, upon looking at
the terms of this deed, even with that degree of refinement
with which it is impossible for common sense to keep
pace, it is not evident that the other creditors were led to
suppose that the plaintiffs had compounded for all their
demands on the defendant, and that the full amount
was inserted in the schedule. It has been insisted, how-
ever, that the words ““ upon and in respect of our said se-
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1829. veral debts,” do not include all. But, if every other credi-
:ﬂ‘;: tor had the eame mental reservation as the plaintiffs, each
.. might keep back a portion of his demand; and although
HuoHes.  one might have a claim on the defendant to the amount of
5,0001., yet he might only insert 50!, in the schedule; and

such a deed would be of no benefit or advantage to the
debtor. Here the deed begins by reciting, that Hughes, the
.defendant, by reason of various losses in trade, was unable

to pay his creditors the full amount of their said several

debts. That must be taken to apply to all the creditors

‘who signed the deed, as well as to all the debts owing them

from the defendant; for, the deed goes on to say, that

they had agreed to accept a composition of ten shillings in

-the pound upon the amount of and in full for their re-
spective debts. That must apply to the whole of their

-debts; and the purpose of the schedule is to prevent those
creditors who agreed to accept the composition from bring-

ing forward, at a future time, claims which were not men-

tioned or specified in the deed. The payment of the

fifth or last instalment was to be guaranteed by the bills

or notes of two persons named in the deed, and who be-

came security for such payment; and, if such a reservation

as this bill of exchange could be made by the plaintiffs with

the consent of the defendant, as their debtor, all the other
creditors might have obtained securities from him to the
amount of one balf of their demands, and afterwards sued

the defendant upon .them, although they had previously
agreed to accept ten shillings in the pound. Atall events,

as the other creditors did not know that the plaintiff had a
demand on the defendant for 400/., the amount of the note

in question, beyond the sum inserted in the schedule, it

was a fraud on them, as it was calculated to mislead them;

and also on the debtor, as they had given him a general
release from all actions, and causes of action, bills, notes,

and sums of money, and securities for money, as well as

all claims and demands which the several creditors who
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signed the deed ever: or then had, or which they should
or might have, sue for, or demand, against the defendant,
om account of any debt, claim, or demand of them, in re-
spect of any security or account then outstanding between
them, with or against the defendant.” More extensive
language to discharge the defendant from all securities
then existing between him’and his creditors could not
have been used, and there are no words to control the
demands of the respective creditors to the particular debts
set forth or specified in the schedule. The ground,
therefore, on which I rest my opinion, is, that, if reserva-
tions of this nature be permitted to creditors, no one will
in future agree to sign a deed of composition. Such an
instrument should be prepared and acted on uberrimd
Jfide; and, to promote that view, I think we shall decide
this case on a true principle, by holding, that, if one of
several creditors does not fully disclose all the circum-
stances, but withholds certain facts, and reserves part of
his demand on his debtor when he agrees to accept a
composition, he cannot, after he has signed the deed, take
advantage of such reservation, which was improperly con-
cealed by him from the creditors at large.

Mr. Justice PaArk.—I am of the same opinion. In-
deed, I have never entertained any doubt on the point,
and think that Courts of Justice are never better employed
than when they endeavour to make the principles of law
coincide and be consistent with the rules of morality. In
Jackson v. Duchaire (a), A. having givéen B. a certain
for goods in advancement of C., a secret agreement
between B. and C, that the latter should pay B. a
further sum for the goods, was held, by Lord Ken-
yon, to be void, not merely on the ground that C.’s situ-
ation was thereby alter«{d for the worse, but that the pri-
vate agreement was-a fraud upon 4. That principle has

{a) 3 Term Rep. 561.
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been  since  universally adopted, and is still acted up-
on. It appears to me, that no person of common sense
can read this deed, without saying that the object of
all the parties was, that the defendant should be dis-
charged from all existing debts then due to those credi-
tors who agreed to accept the composition, and afterwards
signed the deed. The persons who agreed to become
sureties for the defendant for the payment of the last in-
stalment, would not have done so, if they had not thought
that he was to be discharged from all the then ex-
isting demands of his creditors; and that, when they had
signed the deed, he would go forth to the world a free
man: and not that he should be afterwards liable to be
called on for a debt actually due and owing to the plain-
tiffs at the time the deed was executed. Although there
might have been an agreement between the plaintiffs and
the defendant, that the former might endeavour to pro-
cure payment from Murphy, the acceptor of the bhill, yet,
if they found that there was no chance of succeeding
against him, they ought not to be allowed to resort to the
defendant. I, therefore, think that there is no ground to
disturb this nonsuit.

Mr. Justice BurrouveH.—I also think that this non-
suit was perfectly right. 'We ought not to allow a lax con-
struction of deeds of this description, which are execut-
ed on the supposition that all the creditors are to stand
in the same situation; and, here, it is quite clear that all
those who signed the deed meant that the defendant
should be released from the whole of the demands which
they then had against him; if so, the full amount of the
plaintiffs’ debt should have been inserted in the schedule;
for, as the deed recites at the commencement, that the de-
fendant was indebted to his creditors in the several sums
mentioned in the schedule, it is the only exception speci-
fied in the deed, which is general in every other respect,
and, therefore, shews that no other exception ought to be
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implied. It is the peculiar province of Courts of law, to
put a legal constructionion policies of assurance, charter-
parties, and other instruments of a like description. In the
late case of Withington v. Herring (a), we were called upon
to construe the nature and effect of a power of attorney;
which we held to give authority to an agent abroad to raise
money on account of his principals, although no such pow-
er was expressed in the deed; but, the words were of the
most extensive nature, and there was nothing to narrow or
control them. So, here, the release is framed in the most
extensive words possible, and is not controlled by the reci-
tal, or by any other part of the deed. By the release, the
defendant was discharged from all existing demands
which the creditors who signed it had against him; and
when they bad done so, he was, from that moment, to be
considered as free. The plaintiffs having sued the de-
fendant in assumpsit as the drawer of the bill, the deed
was properly given in evidence under the general issue;
and, when produced, was conclusive against them, as, by
the terms of the release therein contained, the defendant
was discharged from all existing bills, notes, securities,
and other demands, which they had against him before
and at the time of signing the deed.

Mr. Justice GasELEE.—Although I am not prepared
to concur with the Court in the decision they have just
pronounced, I am far from regretting the conclusion to
which they have arrived : because the rule they have laid
down will be most beneficial to the public at large, as it
will tend to prevent fraud in the execution of instruments
of this nature. I admit, that, by a deed of composition,
a debtor should be discharged from all the demands of
the creditors who sign it. But, I very much doubt whe-
ther, by the authorities as they now stand, we are war-
ranted in so holding. The case of Holmer v. Viner, cer-

" (a) Ante, p. 30.
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tainly bears a near resemblance to the present ; but, there,
the debtor gave up the whole of his property, as he exe-
cuted an assignment of all his effects to trustees, for the
benefit of the creditors at large. Here, however, it does
not appear that the defendant gave up his property;
for, the creditors who signed the composition deed, agreed
to take his own notes for the four first instalments, pay-
able at four, eight, twelve, and fifteen months, and the
last instalment only was secured, which merely amounted
to one shilling and six-pence in the pound, as being the
residue of the composition. In Leicester v. Rose, there
was a private stipulation between some of the creditors
and the insolvent, that he should procure them a collate-
ral security, sufficient to cover the whole of their demand;
which was a fraud on the rest of the creditors, because,
they having held out to the latter that they would come
in under the general agreement, had, notwithstanding,
stipulated for a further partial benefit to themselves.
These cases, therefore, appear to me to be distinguishable
from the present, whilst that of Payler v. Homersham is
directly in point; and I doubt whether we ought to over-
rule it, which we shall in effect do by the present deci-
sion. There, a release contained in a deed, which recited
that the defendant stood indebted to his creditors in the
several sums set against their respective names, and that
they had agreed to take of the defendant fifteen shillings
in the pound upon the whole of their respective debts,
whereby the creditors, in consideration of the said fifteen
shillings in the pound paid to them before executing the
release, each and every of them did release the defendant
from allmanner of actions,debts, claims and demands, in law
and equity, which they, or any or either of them, had against
him, or thereafter could, should, or might have, by reason
of any thing from the beginning of the world to the date
of the release—and it was held to release nothing but
their respective debts, and all actions and demands touch-
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ing them. Therefore, where, to an action of debt brought
by the plaintiffs'on the) defendant’s bond, the latter
pleaded this release; it was held, that the plaintiffs might
reply, that the bond was given by the defendant with
others, as a security for the re-payment of bills drawn upon
them by the defendant, and for monies advanced to him;
and that the sum set against their names in the release
was due to them from the defendant on the day of the
release on his own account, and the monies intended to
be secured by the bond, although part was due at the
time of executing the release, were not, nor was any part,
included, or meant by them, or by the defendant, to be in-
cluded in the sum set against their names, or in the re-
lease :—The Court came to that conclusion, on thé principle
that the general words of a release had reference to, and
might be restrained by, the particular recital; and Lord
Ellenborough said: “ Common sense requires that it should
be so0; and, in order to construe any instrument truly, you
must have regard to all its parts, and most especially to
the particular words of it.” Here, the recital in the deed
shews the sums to which the release was to apply, vis.
those set forth in the schedule; and the words of the re-
lease in Payler v. Homersham were as general and ex-
tensive as in this case. This Court also held, in Pearsall
v. Summersett (a), that the extent of the condition of an
indemnity bond might be restrained by the previous re-
citals, although the words of the condition imported a
larger liability than the recitals contemplated; and, here,
it appears to me that the agreement by the creditors
to accept ten shillings in the pound .in full for their re-
spective debts, refers to the sums mentioned in the sche-
dule, and not to the debts generally. As, therefore, I
feel it impossible .to distinguish this case from Payler v.
Homersham, 1 cannot fully concur with the Court in the

(«) 4 Taunt. 593,
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titled to notice
of action under
the 41st section:
—Held, also,
that he was en-
titled to his full
costs as be-
tween attorney
and client, by
virtue of that
clause.
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conclusion to which they have arrived; yet, I am happy to
say, that the result will be most beneficial to the public.

Rule discharged.

WRIGHT 9. WALES.

"T'HIS was an action of trespass and false imprisonment.
At the trial, before Mr. Justice Holroyd, at the last Sum-
mer Assizes for Suffolk, it appeared that the plaintiff was
employed in making a road over certain common lands, of
which the defendant, as fen-reeve, had the care; and, con-
sidering the plaintiffto be a wilful trespasser, he caused him
to be apprehended and taken before a magistrate, who re-
fused to receive the complaint; on which the present action
was brought, and the Jury found a verdict for the plain-
tiff, leave being reserved to the defendant to move the
Court to enter a nonsuit, The rule was obtained according-
ly, and made absolute in the last Term, on the ground that
the defendant was entitled to notice of action under the
41st section of the statute 7 & 8 Geo. 4, c. 30 (the mali-
cious trespass act), as the defendant had reason to sup-
pose that he was acting under colour of that statute, al-
though the plaintiff was not, in fact, committing a wilful or
malicious injury at the time he was apprehended (a).

Mr. Serjeant Wilde, on a former day in this Term, ob-
tained a rule nisi, that the Prothonotary might tax the
defendant his costs, as between attorney and client, under
the 41st section of the act; which, for the protection of
persons acting in execution of the act, enacts, * that, if
a verdict shall pass for the defendant, or the plaintiff shaZl
become nonsuit, or if, upon demurrer, or otherwise, judg-

(a) See dnte, Vol. 2, p. 613.
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ment shall be given against the plaintiff, the defendant  1829.
shall recover his full costs as between attorney and client, m
and have the like remedy for the same as any defendant wie
hath by law in other cases.” The Court have already de-
cided, that the defendant was entitled to the notice of ac- '

- tion required to be given by that clause, and he is conse-
quently entitled to his costs in the terms as prayed.

Mr. Serjeant Storks, and Mr. Serjeant Bompas, now
shewed cause.—In order to entitle the defendant to his
costs under the 41st section, the plaintiff should have
been found committing an offence against the act, so as
to justify his apprehension under the 28th section; or the '
defendant should have been acting in pursuance.of the
statute, so as to entitle him to the benefit of the 41st sec-.
tion, which in fact he was not; he merely supposed that he
was acting under colour of the statute, and the plaintiff
was not a trespasser or oflender thbm the meaning of
the act.

But, the Court said, that, as they had decided in the
last Term, that the defendant was entitled to the benefit of
the 41st section, with respect to the notice, and that, as
it had not been given, the action could not be sustained,
and that a nonsuit must be entered, it was conclusive on
the plaintiff; and that they saw no reason to induce them
to believe that they had come to a wrong conclusion.

Rule absolute.

YOL. 111, H
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Jmﬁ GARNER 9. SHELLEY and two Others,
By therales s "I'HIS, was an action of assumpsit. The declaration can-
tweive ;enom ’ tained counts for money had and received by the defend-
all y
hosen s acom. anta to the plaintiff’s use, and for meney due upon an ac-
mitiee, whe  count stated between them.
$i to setile and The cause came on for trial before Mr. Justice Gaselee,
grit:"n::.' dit- atthe last Assizes for the county of Stafford, when the Ju-
m‘:‘" ;‘,’,‘ilch ry found a verdict for the plaintiff—damages, 154. 9s., sub-
z:g‘;'lmf:}_ ject to the opinion of the Court upon the fallowing case:—
fairs of the So- ’
Clety, subject 0 & The plaintiff is a surgeon and apothecary. In the year
ppeal to two goon
:";f‘:;':i‘e"‘e’z‘ 1821, a Friendly Society was established at Yoza¥, sub-
and each mem- Jject to certain rules, arders, and regulations, which were in
three ‘.Li‘,’i;.‘,’;.’ due manner allowed, confirmed, and approved, by the Jus+
amually to the 13,65 of the Peace assembled at the General Quarter
Society’s medi
;:l :“;‘;::i'&t- Sessions of the Peace for the county of Stafford, held, by
who had been  adjournment, on the 10th Awgust, 1822; and the said
2’3 :,m rules, orders and regulations, as well as the tables of the
;’;‘tb":’m’ Society, were, on the same day, deposited with the. Clerk
“e:'i';'mﬂw';:i::y of the Peace, and enrolled at the same Sessions. Among
%nd another * the said rules, orders, and regulations, are the following,
{'d'i‘:“,;"".’g:;: (that is to say)—
mg:':: e First—* That the Society was established for the pur-
without any ose of raising by subscription from the several members
meeting of the P 8 P
membessat . thereof, and by voluntary contributions, a stock or fund for
‘;"fi;‘ .Dt';:el’;"“ their mutual relief and maintenance, in old age, sickness,
respecting the  and infirmity, and for the benefit of the widows and re-
plaintiff’s dis- .
missal, upon an
application by

the committee to two magistrates, they recommended a general meeting of the Society; which
was convened accordingly, and a large majority of the members voted for the plaintiff, who
sued the stewards of the Society for the allowance received from the members for his services
subsequently to his dismissal. The Jury found, that the committee did not act bond fde in
dismissing the plaintiff:— Held, that, as such dismissal was not a grievance or dispute within the
jurisdiction of the committee, the plaintiff was entitled to recover in an action for money had
and received; and that the stewards were not bound to pay over the allowance received from the
md bers, to the person appointed in the plaintiff’s stead, although the committee ordered them to
o 0. -
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presentatives of deceased members, in certain cases, and
for no other purposes whatsoever.’ '

“ Second—* That twelve discreet and intelligent persons,
members of the Society, should be annually chosen as a
committee, which committee, or any five of them, includ-
ing the stewards, or their proxies, should have the power
to inquire into, settle, and determine, all grievances, differ-
ences and disputes whatsoever, which might or should atise
relative to the affairs of the Society, save and except that
the parties aggrieved might appeal to any two magistrates,
as empowered by the acts relating to Friendly Societies.
That the committee, under the control of the high and
deputy stewards, should have power to lend and dispose
of the Society’s money at interest, in such way and manner,
and in such sums, as they believed to be most advanta-
geous to the Society, taking good and proper security for
the same. That the old committee should nominate and
appoint the persons. composing the new one, and six of
them at least should be annually changed by ballot. That
immediately after the new committee was chosen and form-
ed, they, the said committee, should agree upen and
appoint three sufficient, discreet, and intelligent persons,
among the twelve composing such eommittee, to act as stew-
ards, the one as high steward, the other two as deputy
stewards, to assist and help him, the said high steward, in
the execution of his office. Any person refusing to serve
the office of high steward should forfeit 5s.; and, refusing
to serve as deputy steward, 2s. 6d. The high steward, in
all matters of dispute or disagreement, either in the com-
mittee or Society at large, should always have the power
and privilege of the casting voice; and, if he should find
it requisite to consider further the subject under discus-
sion or in dispute, he should, for that purpose, be at liberty
to withhold his determination for the space of one month,
or twenty-eight days, provided the subject would admit of
such delay. That the three stewards should give their joint
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bond to the Society for the stock entrusted to their care
and disposal. That they should make up their accounts,
and deliver up every thing belonging to the Society to the
succeeding stewards, the next club night after their being
appointed, or forfeit 10/.; and that no action or suit what-
soever should be commenced without the approbation and
consent of the committee (or the major part of them), the
high steward having in that, as in all other cases, the pri- .
vilege of the casting voté.’

« Sixteenth—* That each member should pay three shill-
ings annually, to the Society’s doetor, in eonsideration of
which, in case of sickness or lameness, he should be entitled
to the necessary medicines and attendance his situation
might require. Every member to pay the doctor, whether
in or out of his limits, provided he resided not more than
five statute miles from Yozall; and the first payment
should bécome due on the 19th. March, 1822.

¢ By the twenty-third, three trustees, whose names were
therein mentioned, were appointed.

‘¢ The other rules and regulations did not affect this case.’

“ When this society was established, in 1821, the plaintiff
was duly appointed the doctor to the Society, and conti-
nued to fill that situation, without any interruption, till the
month of August, 1826; but, before that time, complaints

" of his negligence and misconduct as such doctor had

been made by different members of the Society, to the
high steward, and to some of the members of the com-
mittee.

“ Onthe 14th August, 1826, a meeting of the committee
was held, at which eleven members attended. - No notice
was given of this meeting to the plaintiff. After the com-
mittee had assembled, the plaintiff was sent for, but was
not at home and did not attend. A Mr. Fernyhough was
also sent for. At this meeting, the complaints against the
plaintiff were discussed, but no evidence was given of the

facts, and a vote for his dismissal, and the appointment of
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Mr. Fernyhough was carried. Eight persons voted for
‘Fernyhough, and two for the plaintiff. Mr. Jackson, the
then high steward, stated that the meeting was called to
choose a fresh surgeon for the poor, in the room of Mr.
Garser.(the plaintiff), because he had not attended as he
ought to have done; but it did not appear whether any
notice had been given of the meeting, or, if any, what were
its contents.

- ¢ The following is a copy of the resolution of the com-
mittee:— .

- %¢Resolved, that Mr. Joks Garner, the surgeon and
apothecary of the Society, be henceforth dismissed from
that office ; and that Mr. Joseph Fernyhough, surgeon and
apothecary, Be appointed to succeed him; and a proper
proportion only of the members’ subscription to the sur-
geon and apothecary be paid to the said Joks Garner,
for the period he has acted as such, during the present

year, to this time; and that the remainder of such sub- -

scription be paid over to the said Joseph Fernyhough.’
“ Also ordered, that a copy of the following notice be
delivered to Mr. Garner forthwith.

~ «¢ Sir,—You are hereby informed, that, the committee
of the Yoxall New Friendly Society having met this'day to
consider the propriety of continuing you as surgeon to the
Society, it is agreed that your services shall cease from
this day. I remain, for the deputy stewards and ' com-

mittee, your's &c. ¢ Jokn Jachon.

“ A copy of such notice was delivered to the plaintiff on
the same or on the following day. The proportion of the
members’ subscription up to that time was paid to the
plaintiff, who did not, however, acquiesce in the dismissal,
but had continually from thence attended as many of the
members of the Society as would permit him to do so;
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amounting to more than the majority: and seventy-five of
them, the whole number being from one hundred to one
hundred and ten, signed a paper approving of him as the
doctor. It did not appear when the resolution was signed.
On the 1st December, 1827, it had no signatures.

‘ The learned Judge left it to the Jury to say, whether
the proceedings of the committee were bond fide for the

, investigation of the complaints, or merely for the purpose

of getting rid of the plaintiff and appointing another me-
dical man in his stead. The Jury found the latter, and
said that the plaintiff was an injured man.

 The plaintiff had been and then was a member of the
Society.

“ The defendants, on the 19th March, 1827, were elect-
ed stewards of the Society, and continued to act as such
till May, 1828; and, in the early part of that year, received
from each of the several members of the Society, accord-
ing to the usual course, the sum of three shillings for
their respective payments to the Soctety’s doctor, under
the sixteenth rule, for one year, ending on the 19th Marck,
1828, which amounted in the whole to 15/ 9s.

¢ Upon the 11th March, 1828, the following order was
made by the committee and entered upon the books of the
Society: —

¢ At a meeting of the stewards and committee of the
Yozall New Friendly Society, held at the Golden Cup
Inn, in Yoxall, this 11th day of March, 1828—Ordered,
that the sum of 15/, 9s. be paid to Mr. Joseph Ferny-
hough, surgeon and apothecary to the said Society, that
sum being the amount due to him for medicines and at-
tendance for and on the sick and lame members thereof.
We, the undersigned.stewards and committee of the
Society aforesaid considering the said Mr. Joseph Ferny-
hough the legally appointed surgeon and apothecary to
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such Society; and, we also further patify and confirm his
appointment to the said office, as witness our hands.’

 This order was signed by the high steward and ten
other members of the Society.

* Disputes having arisen respecting the aforesaid vote of
dismissal of the plaintiff, the committee (including the
present defendants), and many members of the Society,
attended before two of the Justices of the Peace of the
county of Stafford. It was denied, on the part of the de-
fendants, that the magistrates had authority, under the
statutes (a), to settle the matter themselves, or make any
order respecting it; but, upon their recommendation, a
public meeting of the Society was held on the 17th De-
cember, 1827, of which the following notice had been
given.

¢ YoxaRk New Friendly Society, Dec. 6th, 1827.

“< It having been agreed, in pursuance of the recom-
mendation of the magistrates, at their meeting at' Wich-
nor Bridges, on Saturday last, that the votes of the mem-
bers should be taken at the next club-meeting, to be held
on the 17th December instant, for a surgeon to the club,
you are requested to attend to give your vote on that oc-

. ')

“ The meeting was attended by the present defendants,
who were stewards, the rest of the committee, and by a
very large majority of the members of the Society; and at
such meeting fifty-three voted for the plaintiff, eleven
were neuter, and three voted for the rival surgeon.

“ The plaintiff, before the action was brought, demanded
the above sum of 15/ 9s. of the defendants, who refused to

(#)33Geo. 3, c. 54.—35Geo. 3, Geo. 3, ¢. 125.—b9 Geo. 3, c.
¢ 111.—43 Geo. 3, c. 111.—49 128,

103

1829,
N
GARNER

0.
SHELLEY.



104
'1829.

Gunn

SHELLEY.

CASES IN EASTER TERM,

pay. him, alleging that the committee considered Mr.
Fernyhough to be the legal doctor.”

The question for the opinion of the Court was—

““ Whether the plaintiff was entitled to recover from
the defendants the said sum of 15/. 9s. above demanded,
or.any and what part thereof. If the Court should be: of
opinion that the plaintiff was so entitled, the verdict was
to stand for such sum as they should think fit; if not, a
nonsuit was to be entered.” . - . -

The case now came on for argument :—

Mr. Serjeant Spankie, for the plaintiff.—The Jury hav-
ing found that the. plaintiff was duly appointed the doctor
or medical attendant to the Society, on its being established
in 1821, it was incumbent on the defendants to have shewn
that he was legally dismissed. The rules did not empower
the committee to amove him from his situation, their duties
being limited and confined to the care of the funds and
finances of the company; for, the second rule only empow-
ers them to dispose of the society’s money at interest,and for
the old committee to nominate and appoint a new one; but
it is altogether silent as to the appointment of a surgeon or
any other person or officer than stewards, who were to be
appointed by the new committee, Besides, the plaintiff
had no notice of the meeting in which the resolution for his
dismissal was passed; and, even in the case of a corporil-
tion, who have a power to amove a member, such power
must be exercised by an assembly duly convened by sum-
mons. . The King v. The Mayor of Doncaster (a). The
learned Serjeant was proceeding with his argument, when

he was stopped by the Court, who called on—

Mr. Serjeant Russell, for the defendants.—If the rules
of a Friendly Society be framed in conformity with the sta-

(a) 2 Burr. 738. Sce also The King v. The Mayor of Liverpool, Id. 723.
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tutes by which it is| formed and regulated, there can be
no doubt but that the committee may appoint and remove
any officer belonging to such- society; and here the com-
mittee had a power to appoint a doctor or medical attend-
ant; and they had, consequently, an authority to dismiss
him without the sanction or’ concurrence of the society at
large.” By the second rule, they were empowered to in-
quire into, settle, dand determine, ‘all grievances, differen-
ces, and disputes whatsoever, which should "arise relative
to thie affairs of the society.' They, therefore, had a right to
dismiss the plaintiff, complaints having been’ made 'as to
his negligence and misconduct, by several of the members,
previously to the convening of the meeting at which he
was dismissed. But, even if the plaintiff were not proper-
ly dismissed, he cannot be entitled to recover as against
the defendants in this action, as they were restrained from
paying over the money he now seeks to recover, by the or-
der of the committee of the 11th March, 1828 ; and the
defendants were bound to act in obedience to that order.
The statute 59 Geo. 3, c. 128, s. 9, enacts, * that the rules
of every Society or Institution formed under the authori-
ty of that act, shall contain provisions with respect to the
powers and duties of the members .at large, and of such
committées or officers as may be appointed for the manag-
meit of the affairs of mich Society, and that such Socicty
should not be subject to the provisions and restrictions of
the 33 Geo. 3, as to the appointment of committees, or
otherwise, with respect to the management of such Socie-
ty;” and, here, it appears that the rules were duly confirm-
ed and approved of by the Justices at Sessions. The com-

mittee, therefore, might dismiss the plaintiff, ifthey thought
that the persop who was to succeed him would pay more

attention to the members. of the Society; but, actual com-
plaints had been made against him. Although it has been
said, that he had no notice previously to his dismissal,
yet be was sent for after the committee’ had assembled;
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1829. and, as the proportion of the members’ subscription was
o= paid to him up to that day, and he received it without
. making any objection, it must be taken to operate as a

" submission to the act of dismissal. If the plaintiff had
felt himself aggrieved, he ought to have made his com-
plaint to two magistrates, under the statute 83 Geo. 3, c.
b4, 8. 15; and, although the committee attended before
such Justices, yet they declined to act, but delegated their
authority to the committee, which they ought not to have
dene. But, as Fernyhough was appointed to succeed the
plaintiff, at the meeting in August, 1826, and the defend-
ants were not elected stewards until the 19th March,
1827, they are liable to pay him; particularly, as they were
in terms directed to do so by the previous order of the
11th March, and by which Fernyhough's appointment was
ratified and confirmed. If, therefore, he were to com-
mence an action against the defendants to recover the sum
found to be due, and directed by the committee to be
paid to him, there could be no legal defence; and the
plaintiff now seeks to recover that identical sum.

Lord Chief Justice Brer.—I am of opinion that this
action is maintainable. In the first place, it does not ap-
pear to me, that the matter which the committee have tak-
en upon themselves to decide, can be considered as a griev-
ance or dispute within the terms of the second rule, or as
being within their province to determine. If they intended
to prefer a complaint against the plaintiff, he should have
had previous notice of it; but it was left to the Jury to say,
(and properly), whether the proceedings by the committee
were bond fide, for the investigation of the complaints, or
merely for the purpose’ of getting rid of the plaintiff, and
appointing another medical man: and they found that it
was for the latter purpose only. They have, therefore,
found, in effect, that the meeting was convened to dismiss
the plaintiff, and appoint another i his stead, who was
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a friend of some of the influential members. But the
parties afterwards attended before two magistrates, who
recommended a meeting of the society to be held, which
was convened accordingly, and it was decided by a great
majority of votes, that the plaintiff should remain; and,
as that meeting was attended by the defendants and the
rest of the committee, it must be taken that they acquies-
ced in the recommendation of the magistrates, and the
plaintiff’s rights were then restored to him. Although it
has been said, that, if the defendants pay to the plaintiff
the sum sought to be recovered by him in this action, they
will be liable to pay a like sum to Fermyhough; yet, if they
pay him, they will do so in their own wrong, as I am clear-
ly of opinion, that, under the circumstances, the plaintiff
is entitled to recover.

Mr. Justice Parx.—I am of the same opinion. It ap-
pears that the society was established for the purpose of
raising a fund for the relief and maintenance of the mem-
bers in old age, sickness, and infirmity, and ten times the
amount of the sum which the plaintiff seeks to recover,
has been expended out of the funds in the defence of this
action.

Mr. Justice BurroueH.—I think there should have
been a summons, appearance, and hearing, previously to
the dismissal of the plaintiff; and it does not appear by
the case that it was at all authorized.

Mr. Justice GASELEE concurred.

Postea to the plaintiff.
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Where the wife
obtained a di-
vorce a mensd
et thoro, by the
sentence of the
Spiritual Court,
for adultery on
the part of the
husband, and
he'was ordered,
by a decree of
that Court, to
allow her ali-
mony, by quar-
terly payments,
but he omitted
to do so:—Held,

tbat he was lia- '

ble to a trades-
man for neces-
saries_supplied
to the wife:—
Held, also, that
furniture for a
house might be
considered as
necessaries, pro-
vided it were
suitable to the
rank and income
of the wife.
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HuNT v. BLAQUIERE.

THIS was an action of assumpsit for goods sold and de-
livered. Plea—The general issue.

At the trial, before Lord Chief Justice Best, at Gmld-
hall, at the Sittings after the last Mickaelmas Term, it
appeared, that the defendant, a General in thearmy, had,
in 1814, married Lady Harriet, the daughter of the Mar-

"quis of Townsend, who had 6,0007. for her fortune; -'that,

a few years after the marriage; the defendant treated her
with cruelty, frequently struck her, and eventually sent

-her to her former home, and forbade her to enter his house

again; that, in the year 1820, the Ecclesiastical Court
pronounced a decree of divorce ¢ mensd et thoro, on the
ground of adultery committed by and proved against the
defendant—who was also ordered by a decree for alimony,

“to allow his wife 380/. per annum, for her separate main-

tenance; that the defendant had resided in France ever

'since the decree; and that, in 1827, the plaintiff, an up-

holsterer at Brighton, furnished a house there for Lady
Harriet, which, including bedding, &c., amounted to
489L., the sum sought to be recovered by this action.. It
was also proved, that only 695l had been received by
Lady Harriet, on account of alimony, from the date of the
decree to the time the furniture was supplied; and that
the Court directed the alimony to be paid to her quar-
terly.

For the defendant it was contended, that the llabnhty
which devolved upon a husband, and which was founded
on the marriage, must cease, when the connection between
him and the wife was partially dissolved by a divorce a
mensd et thoro, which is a legal separation between man
and wife, and a recognized dissolution of the marriage;
and that, in addition to this dissolution, the wife having
obtained an allowance of alimony, by the decrce of the
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Ecclesiastical Court, no agency of the husband could be
implied in the wife to bind him, even for necessaries; and
that thereby her right to do so was for ever forfeited:
that Lady Harriet had made her election by going to
the Ecclesiastical Court, and by which she lost her right
to resort to a Court of common law; and that her only re-
medy was to endeavour to enforce payment of the alimo-
ny; and that a tradesman is bound to inquire ‘info the
character and circumstances of a female before he gives
ber credit; that a decree for alimony differs from a case
where the hasband covenants by deed to allow the wife a
separate maintenance, as such decree is of itself notice to
all mankind, and the effect of which is, that the wife can no
longer be considered as the implied agent of the husband.

The Lord Chief Justice was of opinion that a divorce
a mensd et thoro granted on the complaint of the wife for
the infidelity of the husband, and a decree of alimony found-
ed thereon, could not so operate as totally to destroy the re-
lative situation of the parties; for that, if they did, the wife
might absolutely starve in the event of the alimony not be-
ing paid :—He said, that it was incumbent on the defendant
toshew that the decree had been complied with, by actual
payment, by which alone he could be exonerated from his
kability to pay for necessaries supplied to the wife; that,
ifthe Jury should be of opinion that Lady Harriet had
been compelled to quit the defendant’s house and society,
by his cruel conduct, she must be regarded as having
been turned out of doors, and by which she would have
an implied credit for necessaries, and for which the de-
fendant was liable; that no provocation could justify a
man in striking his wife, and that, if he so conducted him-
self as to render it impossible for a virtuous woman to
continue in his society, she must be considered as sent
upon the world with credit: and his Lordship finally left
it to the Jury to say, whether the furniture supplied by
the plaintiff to the defendant’s wife was necessary and
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suitahle to her rank and sitoation in life, and for a style
of living nat exceeding 3801. a year, that being her limited
rate of income by the terms of the decree.

The Jury found, that the defendant had struck his wife
and turned her out of doors, and gave a verdict for the
plaintiff for the whole of his demand ; leave being reserved
to the defendant to meve to set it aside, in case the Court
should be of opinion that the defendant’s wife was, by the
decree of divorce a mensd et thoro, and the award of ali-
mony, divested of all authority, either express or implied,
to act as the agent of the husband, so as to bind him for
debts she might contract for necessaries.

Mr. Serjeant Spaskie, in the last term, obtained a rule
nisi, that this verdict might be set aside and a nonsuit en-
tered instead thereof, on the grounds—First, that, as
there was a divorce a mensd et thoro, and a decree for ali-
mony in the Spiritual Court, the defendant was not liable
to he sued at common law, even for necessaries supplied
to the wife. If the parties had agreed to live separate by
mutual consent, the husband is not only bound to secure a
provision for the maintenance of the wife, but {0 pay it, as a
consent to dissolve the vincula matrimonis is in fraudem le-
&ss; but, here, the wife hasher remedy by enforcing the de-
cree for the payment of alimony, and it must be presumed
to be paid, till the contrary be shewn. It was, therefore, in-
cumbent on the plaintiff to prove that it had not been
paid, but there was not even evidence to shew that the
wife had ever applied for it. Secondly—Furniture for a
house cannot be considered necessary for a woman di-
vorced from her husband, and who had only an allowance
or income of 380/. per annum. She might and ought to
have taken lodgings; and in Smith v. The Sheriff of Mid-
dlesex, Lord Ellenborough said (a): *“ I know of no case

(a) 15 East, 610.
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where a husband has been held liable upon a contract for
the hire of goods made by his wife living apart from him,
as for necessaries.”

Mr. Serjeant Wilde, and Mr. Serjeant Russell, now
shewed cause.—It is quite clear that a divarce & mensd ot
dkoro does not annul or destroy, or even suspend, all the
incidents attending the marriage state; nor does a decree
of alimony againat the husband discharge him from the im-
plied credit which the wife has for necessaries, unless he
shews that he has complied with the decree, by due pay-
mentof the glimony awarded to his wife for her support. The
divorce was obtained on the ground of adultery committed
by the defendant; and the terms of the decree are, * that
Lady Harriet Blagwiere ought, by law, to be divorced and
separated from bed, board, and mutual cohabitation with
the defendant, her husband, until they shall be reconciled

with each other.” Such a divorce does not constitute the.

vife a feme sole, nor invest her with any attributes as
such. She cannot make contracts on her own credit, nor
is there any alteration in her condition, or limitation of her
civil rights or responsibilities, except to justify ber in living
separate and apart from her husband, on the terms limited
by the decree. In Lewis v. Lee (a), it was expressly de-
cided, that a divorce a mensd et thoro, for adultery by the
wife, does not destroy the relation of marriage, but mere-
ly suspends for a time some of the obligations arising out
of that relation. So, in Ellah v. Leigh (b), it was de-

termined, that, if a feme coverte living separate from her:

husband, and having alimony allowed her by the Ecclesias-
tical Court pending a suit there, obtain credit in her own
name, she cannot be sued as a feme sole; and in Marshall
v. Rution (c), where all the former cases were reviewed,
Lord Kenyon said (d): “ We find no authority in the books,

(a) 3 Barn. & Cress. 291. ¢) 8 Term Rep. 545.
(8) 5 Term Rep. 679. (d) Id. 548.
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to shew that a man and his wife can, by agreement between
themselves, change their legal capacities and characters;
or that a woman can be sued as a feme sole, while the re-
lation of marriage subsists, and she and her husband are
living in this kingdom.” Here, the suit for the divorce was
instituted for the benefit of the wife, and the decree for ali-
mony is not to deprive her of the implied credit by which
she is to procure necessaries for her subsistence, but on-
ly to give her a more immediate or direct remedy against
the husband : but the decree cannot be enforced against
the defendant, as he left this country shortly after it was
pronounced, and has not since returned. The decree
was for permanent alimony, and the Court allowed the
wife a moiety of the value or rental of an estate, of
which the defendant was in possession, independently of
her own fortune. Blaguiere v. Blaguiere (a). If, in-
deed, he had paid the alimony, he might have plead-
ed such payment in discharge of his further liability;
and, if he had proved it, it might have been an answer
to this action: but he has only paid 695/., which will not
cover two years' alimony, whilst nine are now due. In
Thompson v. Hervey (D), it was held, that a pension from
the Crown would not discharge the husband from his lia-
bility to be sued by his wife's ereditors, by whom she was
supplied with necessaries; and here, the defendant can
only be discharged, by duly and regularly providing funds
from which the wife might maintain berself; and, as she
was driven to live apart from him, solely through his own
misconduct, nothing but actual payment according to the
terms of the decree, can divest him of his liability to sup-
port her. In Manby v. Scott (c), the wife quitted her
husband under circumstances of great impropriety, and he
not only refused to take her back, but forbade the trades-
man who furnished her with goods to trust her; and the

(a) 3 Phillimore, 258. (c) 1 8id. 109; S.C. | Mod. 124,
(&) 4 Burr. 2177. 1 Lev. 4.
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decision of the Court turned mainly on the goods being
supplied, contrary to the express prohibition of the hus-
band. According to the report of that case in Leving, Mr.
Justice Twisden, and Mr. Justice Mallet, held, that the
husband should be charged, and asked (a)—*‘ Though ali-
mony be recoverable in the Spiritual Court, yet, if the hus-
band be obstinate, and will not obey their sentence, how
shall the woman live? And, if he will obey it, yet, how shall
she live in the mean time?” In Burrett v. Booty(b), where,
on the separation of husband and wife, the former, by deed,
conveyed property to trustees, for the use of the wife; in
an action against him for a debt subsequently contracted
by the wife for lodging, it was held, that it was incumbent
on the husband to shew that the trustees gave effect to
the deed, by taking possession. So, in Nurse v. Craig (c),
it was held to be no defence to an action of assumpsit
against the husband for necessaries supplied to his wife,
that he had covenanted with the plaintiff (a trustee) to
pay the wife a separate maintenance, without averring or
proving the regular payment of the allowance; and Mr.
Justice Chambre asked (d)—** Of what use is the covenant
for an allowance, if the maintenance be not paid? It does
not give a credit to the wife; for, no action can be brought
against her. Is she to be taken into a Court of equity, and
to wait the usual period for decisions of this sort? How is
she to subsist in the mean time?” Here, the only mode of
compelling the defendant to comply with the terms of the
decree, isby a writ de excommunicato or de contumace capi-
endo, which cannot be executed against him, as he is beyond
the jurisdiction of the Spiritual Court. . He ought to have
appointed an agent here, to pay the alimony regularly to his
wife; and it is not incumbent on a tradesman who furnishes
her with necessaries, to shew that it hasnot been paid. Ifit

(a) 1 Lev. 5. (¢) 2 New. Rep. 148.
.5)8 Taunt. 343. (d) 1d. 153,
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had been paid, the articles supplied by the plaintiff would
be deemed necessary for her support; and, whetlier they
were to be considered as neeessary or not, was, most pro-
perly, left to the Jury : and they have found in the afirm-
ative. The liability of the defendant does not depend on
a mere contract, but on an absolute ‘duty to support his
wife with necessaries; and in Tugwell v. Heymas (a),
Lord Elienborough held, that, if executors neglect to give
orders for their testator's funeral, and have sufficient as-
sets for the purpose, they are liable upon an implied pro-
mise to the person who furnishes the funeral in a manner
suitable to the testator's degree and circumstances. In
Osard v. Darnford (b), Lord Mansfield said, that, * where
husband and wife live separate, the person who gives 'cre-
dit to the wife is to be considered as standing in.her
place, inasmuch as the husband is bound to maintain her;
and the Spiritual Court, or a Court of equity, will compel
him to grant her an adequate alimony.” Although, in
Anstey v. Manners (¢), Mr. Justice Park said, ‘“that the
lability of a husband for the debts of his wife does not
continue after a divorce ; " yet, there, the sentence was a
vinculo matrimonis, as the Court pronounced the marriage
to be null ab initio.

Mr. Serjeant Spankie, and Mr. Serjeant Stephen, in
support of the rile.—The decree for alimony exonerates
the defendant from the liability of payment for necessaries
afterwards supplied to his wife, and. the only remedy a
tradesman who furnishes them may have, is, by seeking to
enforce the decree. There is a wide distinction where man
and wife are separated bya divorce, and alimony is decreed,
and where the husband covenants by deed to provide a se-
parate maintenance for her; for, if the parties separate them-

(a) 3 Camp. 298. '
(b) Selw. Nisi Prius, 7th Edit. 247. () Gow’s N.P. Cas. 1}.
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selves voluntarily, and by their ownact, the husband can on-
ly discharge himself by actual payment of the wife’s allow-
ance; as such an agreement is contrary to policy and mo-
rality, and is considered as a nullity by the Spiritual Court:
but a decree of that Court is recognised by a Court of com-
mon law, and has ever been considered as binding on the
parties. Although it must be admitted, that a divorce a
mensd et thoro does not dissolve the vinculum matrimonii,
yet it gives the husband and wife distinct and separate
rights; if they marry again, they may be proceeded against
in the Ecclesiastical Court, although'they are not indicta-
ble for felony under the statute 1Jac. 1, c. 11, as-they
fall within the exception in the third section. But, after
soch a divorce, the wife cannot administer to the hus-
band’s effects, as she has a separate interest, and is not
such a wife as is ‘entitled to administration; Shute v.
Shute (a); and the husband cannot release her rights. In
Chamberlaine v. Hewson, Lord Chief Justice Holt said (8):
“If a feme covert sue sole in the Ecclesiastical Court for
defamation, as she may, if she cohabit with her husband,
be may release the costs; but, if they are divorced a mensd
et thoro, he cannot release the costs: and the reason is,
that, if they are divorced ‘a mensd et thoro, the husband
allows his wife alimony, and thé costs of the suit are out
of the alimony, and, therefore, he cannot discharge one
more than the othér. Matteram’s case (c) is the very same.”
In Nursev. Craig, Sir James Mangfield said (d): *° W here
a woman is put into a situation with respect to certain pro-
perty, a8 a feme sole, no credit is given to the husband;
bat those who supply the wife trust only to the separate
fortune which they knew that.she bas. Nor can any as-
sent of the husband be implied, where he has executed a

(a) Prec. in Chan. 2nd Edit. (c) 1 Salk. 115; S. C. 3 Bulst.
1. 264; 1 Rolle’s Rep. 426.
(%) 56 Mod. 71. (d) 2 New Rep. 162.
12
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deed covenanting to pay a certain stipulated sum; for, I
cannot imagine that he could mean to make himself liable
to any other payment.” Here, however, the character and
condition of the parties which resulted by law from the
state of marriage, is altered, not by their agreement, but
by the sentence of a Court of competent jurisdiction, Al-
though, therefore, the defendant was, by the divorce, dis-
charged from all liability on which an implied assumpsit
might be raised; yet the decree for alimony is conclusive,
and might be enforced against him: and every remedy at
law is thereby excluded, as it was a sentence pronounced
in rem -judicatam, and the only relief the wife could ob-
tain would be by an application to the Spiritual Court, to
enforce the decree; and a tradesman who supplies her with
necessaries, stands precisely in her situation, and has,
through her, a right to resort to the decree, which is
his only redress. The plaintiff should have shewn that
the defendant was contumacious, or that he had refused
to comply with the decree, but no proof was offered that
the wife had ever demanded the arrears of the alimony
alleged to be due to her. In Manby v. Scott, the decision
did not turn altogether on the elopement of the wife, or
the prohibition by the husband to the tradesman to give
her credit, but on the principle that she ought to have ap-
plied to the Spiritual Court. It must be observed, too, that
that case was determined in the time of the commonwealth,
when there was no Ecclesiastical Court to which the wife
could appeal; but Mr. Justice Hyde, in his argument,
expressly put it upon that point, and said (a): It is not,
sending the wife to another law, but leaving the case to
its proper jurisdiction, it being of ecclesiastical conusance.”
So, Lord Hale, in his argument in that case, in treating
of the mode in which the necessities of the wife should be
supplied, said (8): ** Although the law will not presume so

(a) 1 Mod. 132. (b) See Bac. Abr. 5th Edit. Vol. 1, 492.



IN THE TENTH YEAR OF GEO, 1V.

much ill, that a husband should not provide for his wife’s
necessities, yet there is'a severe obligation on him, not on-
ly to supply her in case of exigencies and extreme necessity,
but according to conveniency ; but the law has not made her
her own judge, or provided her a judicature sufficient to
reform the close-handedness of her husband; where she is
driven to an extreme necessity and want of subsistence,
the law has appointed a Judge to compel the husband to
supply her, I mean the Chancellor. Then, for her con-
veniencies, the law has appointed the Bishops’ Courts.
And, whereas, it is said, that this is not the common law;
I answer, that they are jurisdictions appointed by the com-
mon law; and, concerning the amplitude of their power,
which is said not to be able to administer a remedy suffi-
cient for this disease, I say, as it is aided by the brachium
seculare, the power of it falls as severely upon them that
disobey it, as the common law can use when men will not
pay their debts; for they may excommunicate, and, upon
that follows imprisonment, and a disability to sue any ac-
tion.” Here, the wife, by suing in the Ecclesiastical Court,
and obtaining the decree, has made her election, and she
can pursue no other remedy, expressum facit cessare taci-
tem; and as she has a legal sentence of a Court of com-~
petent jurisdiction, the implied liability of the husband
at law is merged in the decree for alimony, which, may
be enforced either by her or her creditor; as, by it, a se-
parate property(is set apart for the maintenance of the
wife ; and, it must be assumed, that the husband has obey-
ed the decree; and there was no evidence of a notice or
other process having issued, or any attempt made by the wife
to enforcejit, or that the defendant had refused to comply
with it. In Keegan v. Smith (a), the husband was deem-
ed Liable for necessaries provided for his wife, while a suit
was pending in the Ecclesiastical Court, and alimony had
not been decreed when the plaintiff’s demand accrued;

fa) 6 Barn. & Cress. 375.
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and Lord Chief Justice Abbott said: * At the time when
this credit was given, it was uncertain whether any or what
alimony would be allowed.” But, if the husband refuses
to pay the wife the alimony decreed, there is, besides the
ordinary process of excommunication, a writ at common
law, de estoveriis habendis, in order to recover it (a); and
the form of the writ is to be found in Cowell's Interpret-
er (), and in the Registrum Brevium (c); and although the
better remedy now appears to be by a writ de excomms-
nicato capiendo, yet recourse may be had to the former (d).

As to whether the articles supplied by the plaintiff
to the defendant’s wife can be considered as necessaries,
it was, at all events, incumbént on the plaintiff to have in-
quired into her state and circumstances, beforé he furnish-
ed the house. But, as he did not prove that he made
such inquiry, he executed the order at his peril. Even
if Lady Harriet had been living with her husband, the
house ought not to have been furnished without his sanc-
tion or concurrence, What is reasonable for a lady in
her station of life, living apart from her husband, isa
question for the Court rather than a Jury; and in Smith
v. The Sheriff of Middlesex, where a married woman liv-
ing separate from her husband, was supplied by a trades-
man with furniture on hire, Lord Ellenborough said, that
the husband was not liable as for necessaries supplied to
the use of the wife. This action therefore cannot be
sustained.

Lord Chief Justice Best.—This was an action by the
plaintiff, a tradesman, by which he sought to recover the
price of certain household furniture, which he had pro-

(a) 1 Bl Com. 441. against the obstinacy of the hus-
(b) Tit. « Alimony.” band, by a writ of ercommunicato
‘c) Page 89. capiendo. But now a writ de con-

(d) In Manby v. Scott (1 Lev.6), tumace capiendo is substituted for
it is said, that this writ, though an-  that writ by the statute 53 Geo. 3,
tient, is still law, although the law  c. 127, which is in the nature of
bas now provided another remedy  an attachment for contempt.
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vided and delivered to Lady Harriet Blaguiere, the de-
fendant’s wife,’ /At the'trial,"a 'verdict was found for the
plaintiff, and a metion has been made to set it aside, and
that a nonsuit might be entered instead thereof, on two
grounds :—first, that a decree of the Ecclesiastical Court,
awarding alimony to Lady Harréet, is an answer to the
action—and, secondly, that the articles supplied by the
plaintiff were not such necessaries as should be furnished
¢to a married woman, or to a lady in her situation of life.
I shall confine my opinion to the facts which were proved
at the trial, and which were expressly found by the Jury,
oix. that the defendant had struck his wife and turned
her outaofdoors. Now, if a man turn his wife out of doors,
be thereby gives her an implied credit for.all necessaries
supplied for her support and maintenance, according to
her degree, or the rank in society in which she has moved.
This is a general principle, and fully established by several
decisions; and the defendant is answerable in this action,
unless the obligation cast upon him by turning his wife out
of his house, be discharged by his subsequent conduct. It
has beensaid, however, that the decree of divorce a mensd et
#horo, and the award of alimony by the Ecclesiastical Court,
is a sufficient discharge. But the payment of alimony by
the husband should be proved, if nat, a tradesman may
maintain an action of this description, as if no such decree
bad existed; and no decision has been cited, that a mere
decree for alimony is sufficient to discharge or exonerate
the husband. Although, in Manby v. Scott, the opinions
of some of the Judges seem favourable to such a doctrine,
yet the point decided in that case was wholly beside the
present question. There, a tradesman had furnished ne-
cessaries to a woman who had eloped from her husband,
and who aftexrwards wished to be reconciled to him. It
must, therefore, be inferred, that she left him for some im-
proper purpose, or eloped with a criminal intent; as the
true definition of the word elopement is, where a married
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woman, of her own accord, goes away from her husband,
and lives with an adulterer (a); and, as the husband, in
the case to which I have referred, refused to receive his
wife back again, it was held, (and most properly) that
he was not liable for necessaries, for such a woman would
be unfit to be the mistress of a family, or have the care of
her children, In Govier v. Hancock (b), it was held, that
a husband was not bound to receive or support his wife
after she had committed adultery, although he had before
committed adultery himself; and the Court said, that the
question depended upon this, whether the necessaries were
provided before or after.the wife had committed adultery:
if after, the action could not be maintained. Undoubted-
ly, in Manby v. Scott, some of the Judges say, that the
wife should apply to the Ecclesiastical Court; but that
such is her only resource, ‘is contradicted by daily prac-
tice. Ifit were not so, none of the actions which have of
late been frequently brought by tradesmen for necessaries
furnished to married women, could be sustained. Al-
though I entertain the greatest possible respect for what-
ever fell from Lord Hale, yet his opinion in Manby v.
Scott seems to be contradicted, if not answered, by Mr.
Justice 7'wisden, who said (c): ¢ Although the wife
depart from her husband, yet she continues his wife,
and she ought not to starve.” If a husband turn his wife
out of doors, he is bound to maintain her, and from that.
circumstance alone his liability arises guasi ex contractu; -
and, it is not necessary, in such a case, to imply an actual
contract, for an implied credit is thereby given to the wife,
for which the husband is liable, he having done an act
wkich he could not be justified in doing. I should, there-
fore, feel no:difficulty in deciding this case upon principle,
without the guide or assistance of any authority; for, the

(¢) See Tomlin's Law Diction- (5) 6 Term Rep. 603.
ary, 3rd Edit. tit. « Elopement.” (c) 1 Mod. 132.
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defendant is clearly liable for necessaries supplied to his
wife, unless he could shew that he had complied with the
decree of the Ecclesiastical Court, and obeyed their order,
by the payment of the alimony they thought fit to allow her.
In Nurse v. Craig, three Judges of this Court held, that, if
ahusband, separated from his wife, by deed, covenant to pay
her a certain allowance during their separation, and fails
to do so, he is liable to a third person for necessaries sup-
plied to the wife; and that case does not stand solely on
its own authority, but its principle was extended by Lord
Chief Justice Gibbs, in Burrett v. Booty (a), where, on
thie separation of husband and wife, ‘the former, by deed,
assigned certain property to trustees for the wife’s use; in
an action against the husband for a debt subsequently con-
tracted by the wife, it was held, that he must shew that
the trustees gave effect to the deed by taking possession:
¢ for,” said his Lordship, * if the husband does not take
care that the trustees perform their part and pay the al-
lowance, the wife is left destitute.” But, it has been said,
that this case is distinguishable, as the wife has made her
election by resorting to the Ecclesiastical Court and obtain-
ing a decree there. So, in Nurse v. Craig, she made her
election by consenting to the contract or agreement made by
the husband, to have a separate maintenance secured to her.
But the husband is not discharged by such a contract, or by
a decree; he can only be relieved by the due observance of
it: that is his only legal discharge, and which is consonant
with honesty and morality. I admit, that, in this case, if the
alimony had been regularly paid to Lady Blaguiere, the
defendant could not be charged, nor could this action be
sustained, but he never performed the decree. There is,
consequently, no pretence for saying that he should be
exonerated or discharged by it. The decree was made in
1820, and by which the Court ordered the defendant to

(a) 8 Taunt. 343.
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allow his wife, for alimony, 380/. a-year, she having
brought him a fortune of -6,000., the interest of which
would amount to 300/ per aanum ; and, from the time of the
decree, to 1829, he had only paid 6954 But, it has been
said, that, as the defendant’s implied legal responsibility is
merged in his express liability under the decree, the for-
mer cannot be.resorted to, unless it be shewn that the de-
ereeis not available, from the.contumacy of the defendant;
but, as he was directed to pay alimony from a given day,
and at stated times, he must be deemed contumacious if
he do not pay at such periods; and, if he wishes to re-
lieve himself from future liability, he must apply to the
Court, and state his reasons or grounds for relief. Bat,
until he does so, he is liable to pay according to the terms
of the decree; and, if the wife has a remedy to enforce it,
so has the tradesman who supplies her with necessaries.
As to the writ de estoveriis habendis, it is now obsolete,
and is not even to be found in Fitsherbert's Natura Bre-
vium. But, admitting it to be still a common law.remedy,
yet it is not ancillary to the proceeding in the Ecclesiasti-
cal Court; and the wife’s being entitled to such writ does
not carry the matter further than her right to sue in that
Court. Although she may elect to institute proceedings
there, yet a tradesman who supplies her with necessaries
cannot compel her to go-there. I am, therefore, clearly of
opinion that the defendant is not discharged from his liabili-
ty: and this case appears to me to be far strenger than that
of Nurse v. Craig, which is an express authority upon the
point. Bant, independently of that decision, I think, that,
upon principle, this action may be maintained.

As to whether the articles supplied by the plaintiff
to the defendant’s wife were necessary or not, was & ques-
tion for the Jury to determine;- and I left.it to them to
eay, whether, with an income of 380/ a-year, it was fit
that the daughter of a Marquis, should hire a house,
and furnish it; whether the plaintiff supplied her with
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proper and suitdble furniture, was also a question for
the Jury; or whether she was bound to live in furnished
lodgings. They thought that it would :be inconsistent
with her income and statiori in life to be obliged to live in
lodgings, and that the furniture in question was necessary
and proper for the purpose for which it was supplied;
and I am perfectly satisfied with their verdict.

Mr. Justice Park.—I concur in the opinion of my Lord
Chief Justice, and think that this rile must be discharged.
The question is, whether a deed given by a husband for the
separate mainteénance of his wife, or alimony awarded by a
decree of an Ecclésiastical Court, will discharge him from
his liability to a tradesman who'supplies hi¢ wife with neces-
saries, when the sum sécured by the deed, or decreed for
alimony, is not.paid. I am of opinion that it will not.
The Jury have found that the defendant forced his wife
from his house, and . was guilty of cruelty towards her.
No fault was attributed to her. The divorce was ground-
ed on adultery proved to have been committed by himself’;
and, although alimony was decreed to the wife, he has only
complied with it in a very trifling degree, as 2,660l would
be due to her from the date of the decree to the time the
goods were supplied. But he is bound, under the cir-
cumstances, to provide for his wife, and is liable for neces-
saries supplied to her by another; and tliere is no decision
to the contrary; but, from the case of Mandy v. Scott to
the present day, it has been uniformly held, that alimony
must not only be secured but paid by the husband. In
this, all the text writers agree; and, in Bacon’s Abridg-
ment, that learned compiler, in treating of bow far the
busband is bound by contracts for necessaries provided to
bis wife, sets out Lord Chief Baron Hale's argument in
Masnby v. Scott at length; the summary deduced from
which, is as follows (a): *° It is clear that a husband is ob-

() Bac. Abr. 5th Edit. tit, « Baron and Feme,” (H.) Vol. 1, 488.
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liged to maintain his wife, and may, by law, be compelled
to find her necessaries, as meat, drink, clothes, physic,
&c., suitable to the husband’s degree, estate, or circum-
stances; it seems also settled, that the wife is not to be her
own carver, and that she hath not an absolute power of
binding the husband by any contract of hers, though
for necessaries, without his assent, precedent or subse-
quent; the law, therefore, in these cases, as it seems
established by usage and practice, is, to leave it to to the
Jury to find whether the husband consented or not; and
though no express consent or agreement of his be proved,
yet, if it appears that she cohabited with her husband,
and bought necessaries for herself, children, or family, the
husband shall he chargeable, and the Jury may find, on
their oaths, that they came to the husband’s use, he being
by law obliged to provide for them; also, if she cohabits
with her husband, and is ever so lewd, he shall be liable
for her necessaries, for he took her for better for worse;
80, if he runs away from her, or turns her away, or forces
her, by cruelty or ill usage, to go away from him: but, if
he allows her a separate maintenance, or prohibits parti-
cular persons from treating her, he shall not be liable dur-
ing the time that he pays such separate maintenance, nor
for necessaries taken up of those persons particularly pro-
hibited ; for, in these cases, no consent, but rather the con-
trary, appears; but a general warning or notice in the
Gasette, or other newspaper, not to trust her, is not a suf-
ficient prohibition. Also, the Jury are to determine as to
the wife’s necessity, the husband’s degree and circumstan-
ces, and the value of the things sold and delivered, and
give a verdict, and assess damages accordingly.” Ido
not feel myself called upon to differ from the decision to
which the Court arrived in Manby v. Scott; as, there, the
wife eloped from her husband, and lived away from him
several years, and afterwards was desirous to return to
him, but he refused to reccive L:er: and Mr. Justice Hyde,
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in delivering his judgment, quotes the case of the prodigal
son, and says (a), “that the wife ought to be a peniten-
tiary before the husband is bound to receive her, or give
her any maintenance:” which is sufficient to .shew that
she had been living improperly. Although, in Nurse
v. Craig, the Court did not agree, yet the opinion of Sir
James Mansfield does not appear to me to be so satisfac-
tory as those of Mr. Justice Heath and Mr. Justice
Chambre ; and the latter puts the ‘case expressly upon the
ground, that the wife’s maintenance had not been paid.
No sound distinction can be drawn, whether such main-
tenance be secured by a covenant in a deed, or by a de-
cree of an Ecclesiastical Court; and, although it has béen
said, that the wife has her remedy at law, by a writ of de
estoveriis habendis, and which she may pray in aid of the
decree for alimony, yet it does not deprive a tradesman of
his right of action against the husband for necessaries

furnished for her use; for, as Mr. Justice Chambre em-

phatically said (), * if reason, justice, or humanity ought
to govern in the present case, I think it my duty to con-
sent .to the allowance of this action, since all the rea-
sons upon which exceptions to this kind of action have
been founded, totally fail in the present instance;” and,
after stating the case of Todd v. Stoakes (c), he says,
that, ‘“ according to the report in Lord Raymond (d), it
was averred in the plea that the allowance was paid ac-
cording to the articles;” and, after referring to several
other authorities he says, ¢‘ that, in all these instan-
ces, it appears to have been thought necessary to lay
a foundation for the exemption of the husband, by shew-
ing that the maintenance had been duly paid, as well
as secured.” It has been said, however, that, in this case,
the wife should enforce the decree of the Ecclesiastical
Court; but she must first obtain funds for that purpose, and

(a) See 1 Mod. 132. (c) 1 Salk. 116.
{6) 2 New Rep. 152. (d) Val. 1, p. 444.
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it would be impracticable to execute a writ of de confuma-
ce capiendo while the husband is abroad. In Nurse v.
Craig, Mr, Justice Heath said (a): * The common law
does not relieve any man from an obligation, on the mere
ground of an agreement to do something else in its place,
unless that agreement be performed. - The agreement
could have no operation in destroying the husband’s li-
ability, by transferring the credit. to the wife, unless ac-
eompanied by payment.” Besides, that case is far stronger
than the present, as there the trustee brought the action
against the busband for necessaries supplied to the wife by
the trustee herself, who was a party to the deed.

- Whether the articles supplied by the plaintiff were
necessary or not, as well as thé reasonableness of the
charges, were questions for the Jury; for, as was said by
Mr. Justice Hyde, in Manby v. Seott, a Jury of mercers
are very excellent and indifferent Judges to decide a con-
troversy between a husband and wife, as to what articles of
dress ave fit or suitable for her degree. The case of
Keegan v. Smith, dees not. appear.-to me to have any
bearing. on this question, as, there the credit was given
before the decree for alinony was made, and it was un-
certain whether any or what alimony would be allowed.
Here, however, as the defendant neglected to pay the ali-
niony decreed, his wife must starve, unless she obtained
some credit from those tradesmen who might supply her
with the articles necessary for her support. No satisfac-
tory answer has been given to the case of Osard v. Darn-
JSord, where Lord Mansfield expressly drew the distine-
tion between actual payment of an allowance, and a mere
agreement for an allowance; for, in his charge to the Jury,
he laid it down as clear and decided law, that, ¢ where the
husband and wife live separate, the person who gives cre-
dit to the wife is to be considered as standing in her
place, inasmuch as the husband is bound to maintain her;

(a) 2 New Rep. 156.
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and the Spiritual Court, or a Court of equity, will compel
him to grant her an adequate alimony. But, if she elope
from her husband, and live in adultery, or if, upon sepa-
ration, the husband agrees to make her a sufficient allow-
ance, and pays i, in either of these cases, the husband is
not liable; because, in the former case, she forfeits all title
to alimony; and, in the latter, has no further demands on
her husband.” And, as in that case, the defendant and
his wife had separated, and he had agreed to make her
an allowante, but had never paid it, the Jury, under his
Lordship’s direction, found a verdict for the plaintiff, who
had supplied the wife with board and lodging. That
case seems to me to be precisely in point; and it ap-
pears, that in a similar case of Turner v. Winter, his Lord-
ship nonsuited the plaintiff, because, on separation, the
defendant had agreed to make an’ allowanee to his wife,
and had regularly paid it; notwithstanding the plaintiff
lad no notice of the transaction. In Hodgkinson v.
Fletcher (a), Lord Ellenborough left the question, as to
the adequacy of allowance, to the Jury; and, in Liddlow
v. Wilmot, his Lordship said (5): “ The only question is,
whethier the wife has been provided with resources ade-
quate to her situation. When the wife lives separately
from her husband, without any faunlt of her own, the law
provides that her husband shall be liable for her adequate
maintenance.”

Mr. Justice BurrouGH.—] admit that it is incumbent
on tradesment who furnish supplies to a wife living separ-
ate from her husband, to look at her circumstances, and
also to the cause of the separation. If she elope from her
busband she can claim neither maintenance nor dower, be-
cause she has been guilty of an offence in the eye of the
law; but, where her conduct has been correct, and no fault

(a)4 Camp. 70. (b) 2 Stark. Rep. 88.
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¢an be imputed to her, and the husband treats her with
cruelty, or turns her out of doors, he is liable for neces-
saries supplied to her, although she afterwarde commits
adultery. Here, all the fault is on the part of the de-
fendant, and no imputation has been attempted to be cast
on the wife. He bas been ordered to allow his wife ali-
mony, by a decree of the Spiritual Court, and now attempts
to avail himself of his own wrong by neglecting to pay the
alimony, and also refusing to pay tradesmen for necessaries
supplied to his wife. This I think he cannot do, either
by law or on principle. By the decree for alimony by the
Ecclesiastical Court, the husband is bound to pay it re-
gularly to his wife, and he is placed in the same situation
as if he had agreed to allow her a separate maintenance
by deed. From the case of Corbett v. Poelnits (a) to
that of Nurse v. Craig, it was averred, on the record, that
the wife’s maintenance had been duly paid, as well as se-
cured; and that has been the constant course of pleading,
and if payment be not alleged or shewn, the husband can-
not be discharged from his liability ; and it is immaterial
whether the payment is to be made according to the terms
of a decree for alimony, or by the provisions of a deed by
which the husband covenants to make an allowance to his
wife. Here, the decree was, that the defendant should
pay his wife 880L. per annum, by quarterly payments; and
it was proved, that 695/ only had been paid, although
nine years have elapsed since the decree was made.

As to whether the furniture supplied by the plaintiff was
necessary or not, it is not for us to inquire. She formerly
lived with her husband; and, as she was the daughter of
a Marquis, and with a fortune of 6,000/, she ought to
be supplied according to her degree, and suitable to the
station of life in which she had previously moved. She
could not have lived in splendor or extravagance, as her

(a) 1 Term Rep. 5.
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income was limited by the decree to 380/ a-year. Still,
that was sufficient/to ‘enable (her(to keep a house, which
might not be more expensive than ready furnished lodg-
ings. Although it has been said, that it was incumbent
on the plaintiff to shew that the defendant had not paid
the alimony, yet he could not prove a negative. If it had
been paid, it was the duty of the defendant to have shewn
it, as he alone could be cognizant of that fact. With re-
spect to the common law writ of de estoveriis habendis, 1
cannot find that such a writ was ever issued. It is suf-
ficient to say that it has been long out of use, and was on-
ly given in lieu of alimony, which, in the case of a divorce
a mensd et thoro, is allowed for the support of a wife out
of the husband’s estate, according to the discretion of the
Judge of the Ecclesiastical Court, on a consideration of
all the circumstances of the particular case before him.

Mr. Justice GaseLEe.—This case has been so fully gone
into by the Court that I shall confine myself to a few ob-
servations. There is no case to be found in the books
where the wife has been precluded from obtaining credit
for necessaries, if her husband has treated her with cruelty,
or turned her out of doors, or, by indecency of conduct,
has precluded her from living with him. In Ozard v.
Darnford, Lord Mansfield said, *“ As, in all cases, the
creditor is to be considered as standing in the wife's
place, it imports him, when the wife lives apart from her
husband, to make strict inquiry as to the terms of separa-
tion; for, in such cases, he must trust her at his peril:"”
and his Lordship drew the distinction between a mere
agreement by the husband, and the payment of the al-
lowance to the wife; and in Turner v. Winter, it appear-
ed, that the husband had regularly paid the allow-
ance. By this decision, we shall not go beyond the prin-
ciple established in Nurse v. Craig, and there the ac-
tion was brought by the trustee, who was a party to the
deed, and who sued the husband in assumpsit for neces-
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1829. ., saries supplied by such trustee to the wife. There, how-
T{“"" ever, no objection was raised to the form of action, although
o the husband had covenanted for the payment of the al-
BLAQUIERE.  |,0ance by deed ; but I am clearly of opinion that the pre-
sent was well brought, and that the plaintiff was, under
the circumstances, entitled to recover, As to whether the
furniture was necessary or not, or the charges reasonable,
were questions purely for the consideration of the Jury,
and were most properly left to them by my Lord Chief
Justice. The rule for setting aside the verdict and en-
tering a nonsuit, must, therefore, be—
Discharged.
e
Thursday, James Evans o. WHYLE.
May 21st.
The defendant ' | HIS was an action on a guarantie, dated on the 3rd
signed a gua-

rantie, by which
he undertook to
be answerable

April, 1823, and signed by the defendant, and by which
he undertook to be answerable to the plaintiff to the ex-

to the plaintif  tent of 50/ for any gold he might supply to Evan Evans, (a
to the extent of

50%, forany  working jeweller), for the purpose of carrying on his trade.
gold be might At the trial, before Lord Chief Justice Best, at Guild-
supply to J. S.,

:l;i:';“ez'“f":f hall, at the Sittings after the last Term, it appeared, that the
carr;inr: onbis plaintiff, a refiner, supplied Evan Evans with gold, from
;,',',;’;;m.ﬁ{;f the date of the guarantie to the end of December, 1825,
z‘;‘:;‘:};‘.:g‘for when he became insolvent, and was indebted to the plain-
J. 8., andgave tiff in 63/, for gold. That,in the course of their dealings,
him the amount, g g
P'z‘yi“ money, Evans applied to the plaintiff, to discount some bills of
;:& w:y;“di a exchange for him, which he did, by giving him cash for
:x:‘:‘:n:‘g:;: one half of their amount, and furnishing him with gold for
bills, but the  the other. That the ready money price of gold was 44. 7s.
i wes the  per ounce, and that the plaintiff charged an additional

by him in his

trade :—Held, that this was not a supply or sale of gold within the meaning of the guarantie, so as
to render the defendant liable under it, as the plaintiff became the purchaser of the bills; and
that, as to those which were not indorsed by J. S., he took them at his own risk.

On the discount of bills of exchange, one half of the amount was paid in cash, and goods were sup-
plied for the other hall. The goods were charged an extra price per month, according to the
length of time the bills had to run, and interest was charged on the money advanced, at the rate
of 5 per cent. But the discounts being dond fide, and if bills had not been given the same charge
would have been made for credit on the gold:—Heid, that the trangaction was not usurious,
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shilling per month, according to the length of time the
bills had to run) for. instance, 4/..95. per ounce on a bill at
two months, 44 10s. at three months, and so on progres-
sively; and he also charged interest on the money advanc-
ed, at the rate of 5/. per cent. It wasalso proved, that, if
bills had not been given, the same charge would have been
made for credit for the gold, being at the rate of one shil-
king per ounce, per month, and that all the gold which the
plaintiff furnished was used or manufactured by Evans in
the course of his trade. Some of the bills were not indorsed
by Evans to the plaintiff, and were dishonoured when due.
- For the defendant, it was insisted, that the plaintiff
could not recover, as the dealing between him and Evans
was usurious, and that, although the gold was used by
the latter for the purposes of his trade, still, that it was
not sold or supplied to him by the plaintiff for such pur-
poses, within the terms or meaning of the guarantie; but
was, in fact, part of the consideration or purchase-money

paid by the plaintiff for the bills he had discounted, and,

as to those which were not indorsed to him by Evans, he
was not liable for their amount, but the plaintiff took them
at his own risk. His Lordship, however, was of opinion,
that as all the gold was used by Evans in the course of
his trade, although the plaintiff had taken bills for it from
him, and charged him the discount, the transaction was
within the terms of the guarantie, as the taking the bills
might be beneficial to the defendant as the surety of
Evans; as, if such bills had been paid by the acceptors or
other parties to them, they would operate to discharge
the defendant, guoad the gold supplied to Evans for
their amount. The Jury accordingly found a verdict for
the plaintiff—damages, 50/ '

Mr. Serjeant Wilde, on a former day in this term, ob-
tained a rule nisi, that this verdict might be set aside, and
a new trial granted, on the grounds: First, that the cone
tract was usurious—and Secondly, that thé gold was not
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supplied on the terms, or within the meaning of the gua-
rantie.

First, although in Floyer v. Edwards (a), where a per-
son who sold gold and silver wire at three months’ credit, but
stipulated, that in case the money was unpaid, the vendee
should allow him a half-penny an ounce, per month, till the
debt was discharged ; and the allowance was according to
an usage in that particular branch of trade, but above the
legal rate of interest; it was held, that the contract being
a bond fide sale, was not usurious: yet, here, the gold was
not sold in the course of trade, but was supplied as part
payment on the discount of the bills; and as it was charg-
ed at a higher rate, according to the length of time the
bills had to run, the contract was clearly usurious. In
Davis v. Hardacre, Lord Ellenborough said (),  where
a party is compelled to take goods in discounting a bill of
exchange, I think a presumption arises that the transac-
tion is usurious, When a man goes to get a bill discount-
ed, his object is to procure cash, not to incumber himself
with goods. Therefore, if goods are forced upon him, X
must have proof that they were estimated at a sum for
which he could render them available upon a re-sale, not
at what might possibly be a fair price to charge to a pur-
chaser who stood in need of them.”

Secondly, the gold was not sold to Evans for the pur-
pose of carrying on his trade within the terms of the gua-
rantie. The parties meant that he should only be sup-
plied with gold which was absolutely necessary for manu-
facture; and the defendant, as his surety, could not be
deemed liable for gold furnished on credit, by way of dis-
count, which was a distinct and separate transaction, and
a course of dealing not contemplated at the time the gua-
rantie was given.

Lord Chief Justice Best.—All the gold sold by the

(a) Cowp. 112; 8, C. Loflt, 595. (0) 2 Camp. 376.
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paintiff to Evans was used by the latter in the way of

his trade. The transaction on'the discounting the bills was

fair, and bond fide ; and it did not appear that the plaintiff
had made a higher charge for the gold than if it had been
sold on credit, as it was the usual course of the trade to
charge an extra shilling per ounce, per month, beyond the
ready money price; and the Jury thought that it was rea-
sonable. There is, consequently, no ground to disturb

the verdict on account of usury; but whether the gold was:

supplied within the terms of the guarantie, is a ques-
tion deserving consideration. The inclination of my mind
now is, that it was not.

The rule, therefore, was granted on that point only.

Mr. Serjeant Taddynow shewed cause.—Although the
plaintiff discounted bills for Evans on the sale of the gold,
yet, as the whole of it was used by him in the course of
his trade, the supply was within the meaning of the guar-
antie; and there was nothing to exclude the purchaser
from giving bills in payment, or to prohibit the seller from
discounting them. Whether bills had been given or not,
the gold was furnished at the same price, as it was proved
that it was the regular practice of the trade to charge one
shilling per month per ounce for credit. The bills, in fact,
placed the defendant as a surety for his debtor in a far
better situation, as they might have been paid by the ac-
ceptors or drawers, or other parties to them; and as there
can be no question but that the sale of the gold to Evans
was bond fide, it falls within the meaning of the gua-
rantie, by which the plaintiff was to have the value of
gold supplied by him to Evans secured to a given amount,
If, indeed, any of the gold had been re-sold by Evans,
it would have been a different question; but, as it was
proved that the whole of it was used by him in his trade,
and the parties contemplated that credit should be giv-
en to him to the extent of 50/, the mode in which he
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proposed to pay for the gold would not alter the nature of
the transaction; and if Evans failed to pay for it, the de-
fendant undertook to do so, and he is, consequently, liable
on such undertaking.

Mr. Serjeant Wilde, in support of his rule.—The plain-
tiff's demand on the defendant is not covered by the
guarantie, which must be construed strictly, and in favour
of the latter as a surety. Although the gold was applied by
Evans to the purposes of his trade, yet the circumstances
under which it was furnished were wholly beside the guaran-
tie, as the gold was given in lieu of money on the discount
of bills of exchange, of which the plaintiff became the
purchaser; and he had his remedy against the different
parties who might be liable on the bills, and by which he
was deprived of his right to recover as against the defend-
ant on his undertaking. If the plaintiff had drawn bills
on Evans for the amount of the gold supplied, there could
have been no doubt:—but Evans was no party to some of
the bills, as the plaintiff did not even require him to in-
dorse them; and a person who discounts a bill for another
becomes the purchaser of it, and takes it subject to all its
incidents, and at his own risk. So, if Evans had accepted
bills drawn on him by the plaintiff for the amount of the
gold, and dishonoured them, the latter would have been
remitted to his original demand ; but as he discounted bills
drawn and accepted by third parties, it is immaterial whe-
ther he became possessed of them by the payment of mo-
ney or by the delivery of gold. At all events, it was not a
mode of dealing contemplated by the parties at the time
the guarantie was given, or within its meaning or effect; and
whatever a person gives upon the discount of a bill, be-
comes the property of the party for whom the bill is dis-
counted. In Ex parteIsbester, Lord Eldon said (), *“ there
is a great difference between transferring a bill without put-
ting your name to it, and indorsing it; in the one case it is a

(a) 1 Rose’s Bkptcy. Cas. 23. - '
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sale, and in the other a discount, subject, however, to the
question of intention, whether the transfer was meant to
take effect as a sale, or by way of discount. So, in Ex
parte Shuttleworth (a), it was held, that a person giving
cash for a bill without the indorsement of the person from
whom he takes it, cannot prove it under his commission.
In Emly v. Lye (b), where one of two partners drew bills
of exchange in his own name, which he procured to be dis-
counted with a banker, through the medium of the same
agent who procured the discount of other bills drawn in the
partnership firm with the same banker ; it was held that the
latter has no remedy against the partnership, either uport
the bills so drawn by the single partner, or for money had
and received through the medium of such bills, though the
proceeds were carried to the partnership account; the mo-
ney being advanced solely on the security of the parties
whose names were on the bills by way of discount, and not
by way of loan to the partnership, though the banker con-
ceived at the time that all the bills were drawn on the part-
nership account. So, here, as the gold was supplied by
the plaintiff to Evans on the discount of bills of exchange,
to some of which the latter was no party, it amounted to a
sale of the bills; and it must be inferred, that the plaintiff
made the advances to Evans on the security of the parties
whose names zppeared on the bills;-and there was clearly
no debt from Evans to the plaintiff for gold supplied of
sold by the latter within the meaning of the guarantie.

Lord Chief Justice BEsT.—When we granted the rule
nisi, it struck me that I took a wrong view of this case at
Nisi Prius. 1 am now convinced that I did, and the con-
sequence is, that there must be anew trial. The guarantie
was not meant to apply to all gold to be used by Evans for
the purpose of his trade, but to’ the sale of gold by the
plaintiff to him, to be applied to that purpose. The ques-

(a) 3 Ves. 368. ~ : (6) 15 East, 7.
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tion then is, whether gold advanced by the plaintiff to
Evans, together with money, on the discount of certain
bills for him, is gold sold or supplied within the terms of
the guarantie; I think it is not. The defendant only meant
to pay for such gold as was sold by the plaintiff to Evans;
and, if it were not sold, the defendant cannot be held re-
sponsible on his undertaking. Now the gold in question
was not sold by the plaintiff, but given for the purchase
of bills of exchange; and the two cases to which we have
been referred, shew the distinction between payment for
goods by money, or by bills of exchange. If bills of ex-
change be taken, the credit is thereby suspended until they
become due, but the discount of a bill is the purchase of
the bill; and the gold was supplied by the plaintiff to the
original debtor, for the purchase of bills; and, therefore,
the defendant, as his surety, has a right to say, that he
only meant to be answerable to the plaintiff for gold sold
by him to Evans, to be used in his trade, and not for gold
furnished him in lieu of money on the discount of bills.
This, therefore, was not a transaction within the terms or
meaning of the guarantie, which, as against a surety, must
receive a strict construction, and which ought to be so
framed as to embrace, in letter and in spirit, the nature of
the dealing or transaction intended to be guaranteed, so
as to make the surety answerable for the default of the
original debtor.

Mr. Justice PARk.—The distinction between payment
for goods by bills of exchange, and the delivery of goods
on discount, is clearly established by the cases cited. The
doctrine of remitter is well understood, but does not apply
to this case. If a party sell goods and take a bill of ex-
change in payment, if it be dishonoured, or turn out to
be of no value, he is remitted to his original considera-
tion; but if he deliver goods on the discount of bills, he
becomes the purchaser of such bills; and if they are not
indorsed to him by the party from whom he takes them,
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be buys them at his own risk; for, in Emly v. Lye, Mr.
Justice Le Blanc said (a), *‘ where another security is not
required, the party who discounts a bill of exchange,
stands in the situation of a purchaser of the bill; and,
therefore, according to the case of the Bank of England v.
Newman (b), cannot recover against the person with whom
he discounts it, and whose name is not on the bill, the mo-
ney advanced by way of discount.”

Mr. Justice BurrouaH, and Mr. Justice GASELEE, con-
curred. v
Rule absolute for a new trial ().

(a) 15 East, 12.

(6) 1 Ld. Raym. 442; 8§, C.
Com. Rep 57.

(c) On the second trial, Lord
Chief Justice Tindal left it to the
Jury to say, whether the trans-
actions between the parties were,

in substance, a sale of the gold,
or whether they were merely co-
lourable, and the real transac-
tion a mere discount of the bills;
and they found a verdict for the
plaintiff. See 1 Mood. & Malk.
471.

—————

TERRINGTON, surviving Assignee of PuLLaN, a Bankrupt,
9. HARGREAVES and Another.

THIS was an action of assumpsit commenced by the
plaintiff, in Trinity Term, 1827, as surviving assignee of
one William White, deceased, who, with the plaintiff, were
joint assignees of one Richard Pullan, a bankrupt. The
declaration contained counts for money lent, money paid,
money had and received, and on an account stated; and
alleged promises by the defendant to Pullan, before he be-
came bankrupt, and to the plaintiff and White as his assig-
nees, and to the plaintiff alone, as surviving assignee of
White since the bankruptcy. The defendants pleaded
the general issue.
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The 82nd sec-
tion of the sta-
tute 6 Geo. 4,
c. 16, is retro-
spective, and
applies to pay-
ments made be-
fore and at the
time of the pass-
ing of the act.
Therefore,
where, before
the passing of
the act, the
bankrupt paid
the defendants,
who were aware
of his insolven-
cy, a sum of
money after he

bad committed an act of bankruptcy, but of which they had no notice:—Held, that such payment
was protected, and that the assignees were not entitled to recover in an action for money had and
received, afler the statute 6 Geo. 4, came into operation, although the commission was sued out

before the act was passed.
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At the trial, before Lord Chief Justice Best, at Guild-
hall, at the Sittings after the last Michaelmas Term, the
Jury found a special verdict as follows:—That Richkard
Pullan, the bankrupt, on the 26th June, 1822, was, and
for some time before that day had been a trader, within
the meaning of the bankrupt laws, at Leeds, in the coun-
ty of York. That, on that day, he was indebted to the
plaintiff Terrington, the petitioning creditor, under the
commission afterwards issued against him, in the sum
of 1,100/., and upwards. That, being such trader, and
being so indebted to Terrington, afterwards, on the said
26th June, 1822, Pullan became a bankrupt within the
true intent and meaning of the statutes then in force con-
cerning bankrupts. That a commission of bankrupt was
issued against him, dated the 15th May, 1823, under
which he was duly declared a bankrupt, and the plaintiff
and White (whom the plaintiff hath survived), became and-
were the assignees of the estate and effects of the said
bankrupt, according to the force, form, and effect of the
said statutes, and the said plaintiff now is assignee of the
said estate and effects. That Pullan was insolvent in the
month of February, 1822, and remained so insolvent until
the issuing of the commission of bankrupt. That the de-
fendants, on the 4th August, 1822, received from Pullan
the sum of 165l 7s. 6d. being the first instalment of a
debt due to them, for which they, with other creditors,
had, on the 21st March preceding, agreed to take Pul-
lan’'s notes, payable at four, eight, twelve, and sixteen
months; and that at the time when they so received the said
sum of 1654, 7s. 6d., they knew that Pullan was insolvent,:
but did not know that he had committed an act of bank-
ruptcy. But whether, &c., and if it should seem to the
Court that the defendants did undertake and promise in
manner and form as the plaintiff had complained, the Jury
assessed his damages at 165/, 75. Gd.

The case now came on for argument.



IN THE TENTH YEAR OF GEO, 1V.

Mr. Serjeant Wilde, for the plaintiff.—The only ques-
tion is, whether, under the particular circumstances of this
case, the 82nd section of the statute 6 Geo. 4, c. 16, is re-
trospective or not. Although in Churchill v. Crease (a),
the Court were of opinion that the expression ¢ payments
made,” must be considered as referrible to payments made
before and at the time the statute was passed; yet here,
as the commission was sued out long before the passing
of the act, and the payment was made by the bankrupt
after he had committed an act of bankruptcy, such pay-
ment cannot be protected under the clause in question,
although the action by the assignee to recover back the
money so paid was not commenced until after the act
came into operation. It is found as a fact, that the de-
fendants knew that the bankrupt was insolvent at the time
they received the money from him, and to which the
plaintiff is entitled as his assignee, as he had an existing
right under the commission, which was sued out previous-
ly to the passing of the statute; and, in Churchill v.
Crease, it did not appear that the party receiving the
money knew of the insolvency of the person who paid it;
and the commission was not sued out for more than a
month after the statute had passed. The latter part of
the 82nd section, applies to payments made ¢o a bankrupt ;
but a payment by a bankrupt, after he has committed an
act of bankruptcy, cannot affect the rights of assignees
under a commission sued out previously to, and at the
time the statute 6 Geo. 4, was passed. The Legislature
bave expressly pointed out when the act shall operate
retrospectively, and when prospectively; and it is an es-
tablished and general principle, that the Court cannot
give the provisions of a statute an ex post facto operation,
unless the words of the act will warrant such a construction,
or they are imperatively called on by express enactment,
soto do. The 135th section declares subsisting commis-
sions to be valid, and enacts, ¢ that nothing in the act con-

(a) 2 Moore & Payne, 415;- S. C. 5 Bing. 177.
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tained shall render invalid any commission now subsist-
ing, or which shall be subsisting at the time this act shall
take effect, or any proceedings which may have been had
thereunder, except as therein is specifically enacted; " and
the 136th section, which enacts that the 6 Geo. 4 shall not
take effect before the 1st September, 1825, expressly ex-
cepts all enactments relating to certificates of conformity,
which are to take effect upon the passing of the act; and
here, as there was a valid and existing commission sued
out before the statute was passed, and the payment was
made by the bankrupt after an act of bankruptcy, on which
that commision was founded, his assignee had still a right
to prosecute his claim against the defendants under and
by virtue of that commission. The 112th section, which
makes it felony in a bankrupt for not surrendering, and
delivering up his effects, was meant to operate retrospect-
ively, as the words are ‘ if any person against whom any
eommission kas been issued, or shall hereafter be issued.”
So, the 125rd section makes provision for petitions for the
allowance of certificates presented to the Lord Chancel-
lor previous to the passing of the act; and the 131st enacts,
that the bankrupt shall not be liable upon a parol promise
to pay after the allowance of his certificate, under any
present or future commission. But, as the general enact-
ments have a prospective view, and the Legislature have
expressly pointed out when the act was to operate retro-
spectively, it must be confined to those particular sections
only, and cannot be extended to the general purview of the
statute. Although as the word made in the 82nd section,
is followed by those ‘or which shall Aereafier be made,”
it may appear to have a retrospective operation; yet, when
the former word is connected with the terms of the 135th
section, it may be satisfied by confining it to cases where pay-
ments have been made before the act came into operation,
and the commission was sued out subsequently to its pass-
ing; but where a payment has been made, and the commis-
sion sued out before the act was passed, and the assignees
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under it bad an existing right to sue by virtue of the form-
er statutes, such/payment(cannot be protected by the 82nd
section ; and the 135th expressly declares all subsisting
commissions to be valid. In Maggs v. Hunt(a), the act
of bankruptcy was committed after the statute was passed,
but before it came into operation; and, as the commission
was founded on that act of bankruptcy, although it was
not sued out until after the act came into effect; yet, the
Court held, that it could not be supported, as there was
no statute in force at the time the alleged act of bank-
ruptcy took place. Here, however, the commission was
sued out before the statute was passed; and, as the assig-
nee had an existing right to sue the defendants before and
at the time it came into operation, the payment having
been made to them by the bankrupt more than two months
before the commission was issued, the plaintiff is entitled
to recover. '

Mr. Serjeant Merewether, for the defendant.—It must
be admitted, as a general principle, that the words of a
clause in an act of Parliament cannot have a retrospect-
ive or ex post facto operation, unless it be so declared by
the Legislature ; and the intention must be looked at, at the
time the statute was passed. It is quite clear, that several
of the clauses in the 6 Geo. 4, were meant to have a retro-
spective effect, and in Churchill v. Crease, Lord Chief Jus-
tice Best said (), ¢ unless the expression, “ paymentsmade,”
does not refer to payments at the time of the passing of
the act, the words, *‘ or which hereafter shall be made,”
wonld be altogether nugatory; and, therefore, it would
be absurd to say, that the Legislature did not contem-
plate all payments really and bord fide made at the time
of the passing of the act, or, that such payments only
were to be protected, which were to be made after it

(a) 4 Bing. 212. (b) 2 Moore & Payne, 421.
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came fully into operation;” and, Mr. Justice Park said (a),
“ that the words, all payments made, or which hereafier
shall be made, were extremely strong, if not conclusive, to
shew that the Legislature intended to protect all payments
actually made at the time of the passing of the act:—
that all payments made, must be considered to refer to
payments theretofore made; and more particularly so, as
they were followed by the words, or which kereafter shall
be made.” That is the true construction, and the word
“ made,” contrasted with *‘ hereafter to be made,” can only
have a retrospective view, and was intended to operate
disjunctively, and to apply to all bond fide payments made
before and at the time of the passing of the act. Al-
though the main object of the Legislature was, that the
act should operate prospectively, yet the Court put the
right construction on the 82nd section, in Churchild v.
Crease; and the words of it must be construed according
to common parlance, and not with a technical or legal
accuracy; and, if so, there is no distinction to be drawn
between a payment made and commission sued out be-
fore the passing of the act, or a payment between the
time of its passing and the day on which it came into
operation, and a commission sued out after that day.

Mr. Serjeant Wilde, in reply.—In Churchill v. Crease,
the assignees had no existing rights at the time the
statute was passed, as the paynient was not made, or the
commission issued until afterwards; and the Legislature
did not intend to interfere with, or destroy the rights of
assignees under a pre-existing commission. The 82nd
gection contains a general and not a specific enactment,
and the Court are not bound to give it a retrospective
operation.

Lord Chief Justice Best.—I am extremely happy that
¢a) 2 Moore & Payne, 424.
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this question has been brought before the Court on a
special verdict, as, if 'I'am' in“error, it may be corrected
by a higher tribunal. But I still entertain the same
opinion I expressed in Churchill v. Crease, the facts of
which are not distinguishable from the present; and if we
were to hold that the plaintiff is entitled to recover, we
should overturn our decision in that case. It has been
admitted, in the course of an excellent and pertinent ar-
gument, that the provisions of a statute cannot have a re-
trospective or ex post facto operation, unless declared to
be so by express words or positive enactment. To that
proposition I fully accede; but I am of opinion, that there

are words in the 82nd section, which clearly shew it to be

retrospective, and that sense cannot be made of them, un-
less such a construction be put upon them; although it has
been ingeniously stated by my brother Wilde, that, under
the partieular circumstances of this case, we ought not to
give a retrospective effect to that clause, as the payment
was not only made by the bankrupt to the defendants, but
the commission was sued out before the statute 6 Geo.
4, c. 16, was passed. But, the words of the section
are, ““that all payments really and bond fide made, or
which shall Aereafier be made by any bankrupt, or by any
person on his behalf, before the date and issuing of the
commission against such bankrupt, to any creditor of such
bankrupt, (such payment not being a fraudulent prefer-
ence of such creditor), shall be deemed valid, notwithstand-
ing any prior act of bankruptcy by such bankrupt com-
mitted ; and such creditor shall not be liable to refund the
same to the assignees of such bankrupt, provided the per-
son 8o dealing with the bankrupt had not, at the time of
sach payment by or to such bankrupt, notice of any act
of bankruptcy by such bankrupt committed;” and, here,
it is found as a fact, that, when the defendants received
the sum from the bankrupt, which his assignee seeks to
recover in this action, they did not know that he had
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committed any act of bankruptcy. Now, what meaning
can be given to the words, * payments really and bond
de made,” unless they be taken to refer to payments
made at the time of the passing of the act, and, conse-
quently, all payments previously to that time would be
equally protected. That was the ground of my opinion
in Churchill v. Crease; and I there said, that (a), “ unless
the expression, payments made, does not refer to payments
at the time of the passing of the act, the words ¢ or which
hereafiter shall be made, would be altogether nugatory;
and, therefore, that it was absurd to say, that the Legisla-
ture did not contemplate all payments really and bond
Jide made at the time of the passing of the act, or that
such payments only were to be protected which were to
be made after it came fully into operation.” In Maggs
v. Hunt, the act of bankruptcy was committed after the
statute was passed, but, as it was not in force, it was held,
that a commission founded upon such act, and sued out after
the statute had come into operation, could not be support-
ed, as there had been no new or intervening act of bank-
ruptcy between the time of the passing of the act, and the
day it came into operation. Although the words of the
82nd section are ambiguous, yet, if we do not giveita
retrospective meaning, it would be altogether unintelligi-
ble; and, it is quite clear that several of the clauses of
the act were intended to have an ex post facto operation.
The 135th section does not appear to me to affect the
82nd, as far as regards the payment in question, as it only
makes a subsisting commission valid as against the bank-
rupt, and he cannot dispute it; but, it does not follow
that the assignees have such a vested interest in them as
to be extended so0 as to affect the rights of third persons;
their remedy, if any, is against the bankrupt himself.

(«) 2 Moore & Payne, 421.
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Mr. Justice Parx.—I do not see any reason to induce
we to alter the opinion I formed in Churchili v. Crease.
Several of the sections of the late statute are framed in the
most anbiguous terms; and itis not to be wondered at, that
the Courts have experienced great difficulty in giving
them a true or legal construction. But it appears to
me, that the words payments made, in the 82nd section,
coupled with those kereafier to be made, must have partly a
retrospective, and partly a prospective operation, and that
the Legislature meant, that the word made should apply
to payments before, and at the time the statute was passed;
and those Aereafier to be made, to payments after the

passing, or subsequently to its coming into operation.
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Mr. Justice BurrouaH.—I agree with my Lord Chief

Justice and my brother Park, and think that they put a
true construction on thé 82nd section, in Churchill v.
Crease. Although I did not there express my opinion on
the point, I entertained no doubt, and the Legislature
seem to have pointed out the distinction by contrasting
the words payments made, with those Aereafier to be
made; and the former must, of necessity, apply to pay-
ments made before and at the time of the passing of the

Mr. Justice GaseLEE.—1I also concurred with the Court
in Churchill v. Crease as to the construction of the clause
in question, and I think ‘the opinion we there formed is
correct; and although a distinction has been taken by my
brother Wilde, between commissions sued out before, and
after the passing of the act, I think it is not well founded,
and therefore, it ought not to prevail. Co

' Judgment for the defendants.

VOL. 111, L
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HoviLy and Another v. STEPHENsOR and Another.

HIS was an actian of covenans on a chagter-party, and
brought by the plaintiffs, as ship owners, against the de-
fendants as freighters, for ron-payment of freight.

At the trdal, before Mr, Justice Park, ot Guildhali, at
the Bittings after the last Michaojmas Torm, the plaintiffs
ealled the broker who prepared the charter-party, and wha
was also the attasting witnees, to prove its execution; and,
on his being asked by the defendants’ counsel, whether he
bad »ot, since the instrument. was executed, entered imto
an agreement with the plaintiffs, ta recgive a share of the
profits which were expected to arise from the adventure,
he admitéed that he had, and that such agreement waa in
writing ; and, having refused to relesse his interest, it was
objected that he was mot competent to prove the execu.
tion of the charter-pasty, as he waa interested ia the event
of the suit. The learned Judge, considesimg the objection
to be well founded, rejected bis testimony.

Evidence was then offered to prove his handwriting,
which being also objected to, the leamed Judge refased
sa receive, and the plaintiffs, being unable to prove the ex-
ecution of the charter-party, were nonsuited.

Mr. Serjeant Taddy, in the last Term, obtaimed a mle
misi, that this ndnanit might be set sside, and a pew trial
granted, on the grounds that the testimony of ¢the witpess
had been improperly rejected; or, that at all events, evi-
deace of his handwriting ought to have been received.
‘Where a subscribing witness is dead, preof of his hand-
writing has been held to be sufficient. So, if some de-
gree of interest has accrued to a party attesting the
execution of an imstrument, subsequently to such execu-
tion, proof of his handwriting is not only admissible,
but is the next best evidence which can be given to
prove the execution. The defendants might, if they
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had pleased, have eross-eximined the witneds; but as they
rejected his testimony altogether, the plaintiffs had & right
to give secondary evidence of the execution of the char-
ter-party, by proving his. handwriting, particularly, as
all the parties consented that ke should be the attesting
witness at the time of such execation; and, as the plaintiffs
could not establish that fact, without his aid, it would
be a failure of justice if he be ddemed incompetent to prove
it. In Swire v. Bell(a), the subsctibing witneas was in-
terested in the instrument, at the time of the attestation,
and therefore could not be exantined to prove its execu«
tion. But, in Goss v. Tracy (b), the depositions of a wit-
ness disinterested at the time of making them, were ellow-
ed to be read in the cause in which he was afterwards
plamtiff. In Godfrey v. Norsis (c), in debt on bond, the
subscribing witneas having afterwards become thé¢ admin~
istrator of the obligee, proof of his handwriting was allow-
ed. In Buckiey v. Smith (d), where the attesting witness
to a promissory note, beeame incapacitated, Lord Kesyon
admitted proof of her handwriting; and, in Best v. Bak-
er (¢), the case of Betlow v. Fewell (f) was cited, and ap-
proved of by Lord Kengon(g), where it was ruled by
Lord Chief Justiee Hol, that, where a person makes him-
self a party in interest, after a plaimtiff or defendant has
an interest in his testimony, he canndt by this deprive
them of the benefit of his sestimony.

Mr. Serjeant Wilde, on a former day in this Term,
shewed eamse. Although the broker who was the subserib-
ing witness to the charter-party, was the most likely person
to furnish every information as to what was ssid or done
by the parties at the time of the execution of that instru-

(s) 5 Term Rep. 371. (¢) 3 Term Rep. 31.
(8) 1 Peere Ws. 288, (f) Skin. 586.

(€) 1 Str. 34. (8) 3 Term Rep. 34.
(d) 2 Bsp, Rep. 697.
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ment; yet, as he afterwards derived aninterest by the act of
the plaintiffs, who sought to call him as a witness on their
behalf, his testimony was properly excluded, as he undoubt-
edly had an immediate interest in the event of the suit; and
it is clear that he thought so himself, as he refused to
release it. The defendants ought not to be placed in such
a situation as to be compelled to submit to a witness being
called for the plaintiffs who has an interest in the cause.
The plaintiffs themselves might as well be called ; and, as
the proposed witness was to participate in the fruits of the
verdict, in case the Jury found for the plaintiffs, the lat-
ter must be considered as trustees for the witness; and, if
proofof his handwriting were receivable, the defendants
would be deprived of the benefit of cross-examining him.
But, as the witness was interested in the event of the suit
by the plaintiff's own act, after the execution of the char-
ter-party, and might, in fact, be considered as a co-plain-
tiff, this case does not fall within either of the exceptions
to the general rules, which allow the examination of cer-
tain interested parties as witnesses; or proof of their hand-
writing, to be received. In Gossv. Tracy, a case was cited,
where the subscribing witness to a bond was afterwards
made executor by the obligee :—in an action brought by him
as such executor upon the bond, the Court allowed evidence
to prove his handwriting to the bond, he being disabled bim-
self to give evidence, as much as if he were dead. There,
however, the witness became interested by the operation
of law, viz. by having been appointed executor, and not
by the act of the party who proposed to call him, as in this
case. In Godfrey v. Norris, the attesting witness to the
bond, became the administrator of the obligee, after the ex-
ecution of the instrument, and therefore proof of his hand-
writing was allowed, as he had a right to pursue his interest
in his character of administrator. In Swire v. Bell, the Court
were of opinion, that the subscribing witness to the bond
being interested as well at the time of bis attestation, as
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at the trial, he could neither be examined himself, nor
would proof of his handwriting be sufficient; and that it
was not like the case of a subscribing witness being after-
wards appointed executor to the obligee, 'in which case
proof of his handwriting might be given; and although
the handwriting of the obligor was also proved ‘in that
case, Lord Kenyon said, that, on consideration of all the
circumstances, the matter bad better rest as it was. Al-
though here, the party called as a witness, was not in-
terested at the time of the execution of the charter-par-
ty, yet he afterwards became so by the act of the plain-
tiffs themselves. In Honeywood v. Peacock (a), in an
action by the Sheriff on a bail-bond, the officer who
made the caption was deemed a competent witness to
prove the execution of the bond, on the ground that the
defendant had requested him to attest the execution of the
instrument, with full knowledge of the situation in which he
stood; and, it was therefore held, that the defendant could
not raise an objection to his testimony. In Phillipps on
Evidence, it is said (J), that ** if a deed or other written in-
strument is attested, but none of the witnesses are capa-
ble of being examined, the course then is, to prove an at-
testing witness’s handwriting; and this will be a sufficient
proof of the execution; as, where the attesting witness is
dead, or blind, or incompetent to give evidence, either
from insanity, or from infamy of character, or from inter-
est acquired after the execution of the deed:” hut the foun-
dation must first be laid, by proving the situation in which
the witness stands, and here the plaintiffs had agreed that
the witness should have an interest by participating in the
profits which might arise from the voyage, and for the
recovery of which the present action was brought. Al-
though the handwriting of a subscribing witness to a deed,
who afterwards becomes a partner, and is, consequently,

(6) 3 Camp. 196. : (b) 5th Edit. Vol. 1, 471,
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interested intheinstrument, by acquiring a share in the con-
cern, may be proved, yet this was not a general partnership
between the plaintiffs and the witness, but the latter merely
acquired an iriterestin the subject matter of the suit to which
alone it extended, and by the result of which, he expected
to derive a benefit. In Forvester v. Pigau (a), the first
under-writer upon a policy, who had paid the loss upon an
undertaking made to him by the assured, to repay the mo-
ney, in case they failed in an action brought by them against
a subsequent underwriter, was held not to be a competent
witness, There, however, the defendant who called the
witness, had not agreed that he should participate in the
fruits of the verdi¢t, and he had a right to the benefit of
all the evidence he could abtain, in order to support his
defence; whilst here, the interest acquired by the witness
was derived from the plaintiffs themselves, who proposed
to call him to prove the contract under which they expect-
ed to obtain a verdict, and on which alane they could be
entitled to recover.

Mr. Serjeant Taddy, in support of his rule.—The plain-
tiffs did not attempt to conceal any thing that took place
at the time of the execution of the charter-party; neither
did they seek to prove the handwriting of the attesting
witness, until his testimony had been rejected. Fraud on
their part, has not even been suggested; and the object of
calling the witness was, merely to prove the signatures of
the respective parties to the instrument, and not the cir-
cumstances that transpired at the time of its execution,
Although it has been said, that as the plaintiffs had given
the witness an interest in the event of the suit, by their
own act, they were prevented from calling him; yet it
does not follow that his mind would be prejudiced, for all
he was required to prove was, the execution of the charter-

(«) | Mau. & Selw. 9.
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pacty. Lord Mamsfield. said,. that the rules of evidence
ought to be so moulded as to meet the necessity of each
particular ease; and heré, manifest injustice would be
done, if the plaintiffs should be debarred of all means of
proving the execution of the instrument, under which
alome they were entitled to recover from the defend-
ants the froight due. It has been admitted, that proof
of the hamdwriting of a party who has attested a deed,
may be received, if he afterwards becomes a partner
with a parson suing upon it. If so, theré ean be no
valid objeetion why such proof should not bé received,
where the party merely becomes & partner in a particu-
lar transaction, or to a limited extent. In Godfrey v.
Norris, the plaintiff was the administrator of the obligee,
and the only surviving witness to the bond on which the
action was brought; and, on proof being offered of his
handwriting, it was objected, (as here), that it was the fault
of the plaintiff to bring himself under this incapacity, as he
might have let another person have taken out administra-
tion for his use, or administration quoad the bond in suit
only :—But Lord Chief Justice Parker ruled that proof
of the handwriting of the plaintiff, was good evidence, and
he likened it to the case of a will, where the witness hap-
pens to be a devisee under the will, in which case, if there
be no other witness, proof of his handwriting is allowed.
In Buckley v. Smith, the party who sued on the note, had
married the witness who attested it; and Lord Kenyos
admitted proof of the handwriting of the maker, the sub-
scribing witness being incapacitated from being examined,
and there she was rendered an interested witness, by the
act of the plaintiff himself. In Swire v. Bell, the party
was admitted to prove the execution of the bond, he
being considered as a mere instrumental witness; but, as it
afterwards appeared, that he was interested, as well at the
time of his attestation, as at the trial, the Court thought
that he could neither be examined himself, nor that proof of
his handwriting would be sufficient. In Baines v. Trom-
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1829.  powsky, Lord Kenyon said (a),  the case of Swire v. Bel,
m wenton the ground that the subscribing witness was interest-
v ed at the time of the execution, and also at the time of trial;”
STSPHENSON.  and Mr. Justice Grose said, ** where there is a subscribing
witness, the parties thereby agree that the proof of their
handwriting shall be made through that medium.” That

was all the plaintiffs required in this case, which is alto-

gether distinguishable from Forrester v. Pigou, as there,.

the defendant might prove the fact he wished to establish

by other witnesses than the underwriters on the policy.

Here, however, the execution of the charter-party, could

be proved by the subscribing witness alone.
Cur. ado. valt.

Lord Chief Justice Best, now delivered the judgment
of the Court as follows:—

This was an action upon a charter-party. At the trial,
before my brother Park, it appeared that, after the exe-
cution of the instrument, the attesting witness entered
into an agreement with the plaintiffs, by which he was ad-
mitted to a share of the profits which the plaintiffs ex-
pected tp derive from their bargain. Upon this, an ob-
jection was taken to the competency of the witness, and
his evidence was rejected, he having refused to release his
interest. It was then proposed to prove his bandwriting,
which was also objected to, and the objection allowed ; and
the plaintiffs, not being able to prove the charter-party,
were nonsuited. A motion was made in the last Term, to
set aside this nonsuit, against which, cause was shewn on a
former day in this Term. My brother Burrough, was ab-
sent during the argument, but the rest of the Court think
that this evidence was properly rejected. There are se-
veral cases where a subscribing witness has acquired an’
interest after the execution of an instrument attested by
him, in which it has been decided, that proof of his hand-

(a) 7 Term Rep. 267.
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writing may be received to establish such instrument; for
instance, the handwriting of a subscribing witness who
has been appointed an executor or administrator, or has
married the person to whom the instrument was given,
has been allowed to be proved. We do not dispute the
authority of any of those decisions; on the contrary, we
should be disposed to extend the principle established by
them to the case of a man entering into partnership, and
becoming interested in instruments, by acquiring a share
in the credits, and taking upon himself the responsibilities
of the firm of which he becomes a member. Necessity
requires that in all these cases, such evidence should be
received; as, otherwise, parties must lose the rights se-
cured by the instruments attésted, or forego the accept-
ing of situations which might be most important to their wel-
fare. It woilld be a great hardship, if the law were to say,
that a man should not become an executor or administra-
tor, or accept a beneficial partnership, without giving up
his right to debts due to the estates in which he has ac-
quired an interest. But, in the present case, the witness
had only obtained an interest in the contract arising un-
der the instrument which he was called on to prove, and
that interest he. derived immediately from the plaintiffs
themselves, who proposed to call him. They, therefore,
cannot complain that their witness is disqualified, when
they have been the cause of his disqualification. That
the interest was considered by the witness to be so valua-
ble, as to be likely to affect his testimony, is evident by the
circumstance that he refused to release it. It would be
improper to allow a plaintiff to give such an interest to a
person in the particular transaction in which he is obliged
to call him as a witness, as is likely to bias his testimony.
A learned writer (&), who has devoted too much of his time
to the theory of jurisprudence to know much of the prac-
tical consequences of the doctrines he has published to the

-'(a) Mr. Jeremy Bentham.
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world,, has said, that interest should only operate against
the credit, and not be a ground of objection to the compe-
tency of a witness. This dootrine, however, is contrary
to our law, according to which, a direct interest to the
smallest amount, in any person, will prevent him from
being examined as a witness. This rule, does not stand
upon the principle that Mr. Starkie supposes, vis. that
there is no difference, or that the law can make no distinc-
tion between the degrees of interest (a):—but, upon this,
that if the party deeclines to release his interest, whatever
may be its amount, it seems that he considers it to be of im-
portance to him, and therefore he ought not to be trust-
ed as a witness in a suit instituted for the recovery of
a sum in which he has an interest. A feeling of inter-
est, will, in spite of the utmost efforts of the most con-
scientious man, often so warp his mind, as ‘to prevent
him from giving an accurate acoount of any transsction
in which he is himself concarned. Considering the in-
terest of parties, and that which is of still more import-
ance, the interests of the publie and of religion, which re-
quire that every possible means should be used to prevent
false evidence, the law cannot be now too strict in exclud-
ing the testimonies of interested witnesses. It is true, that
prejudices will frequently operate npon and influence the
mind of a witness, as much as interest; but this is an evil
that canmmot be remedied. If we want the testimony of
witnesses, we must be content to take it subject to all the
defects that the infirmities of those who give it may occe-
sion. We may require a witness to release his interest,
but we cannot compel him to release himself from his
prejudices; but, because we cannot do all we wish, we
should not fail to do all we can, to arrive at truth. The
case of Forvester v. Pigou, is stronger than this, for there
the plaintiff gave the witness an interest after the caunse of
action accrued, without the privity of the defendant; and

(a) See S¢arkic on Evidence.
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yet the Court wounld, not; allow the defendant to call him. |,

If a plaintiff, in such a case as this, had a right to say
that he must either be allowed to call a witness to sup-
port his claim, whom he himself had rendered interested,
or be allowed to prove his handwriting, it would put
the defendant under the necessity of having a case prov-
ed against him by an interested witness, or giving up
the opportunity of obtaining a knowledge of any circum-
stances that oocurred at the time of the execution of the
instrument, by the cross-examination of the attesting wit-
ness. The rule for setting aside the nonsuit must, conse-
quently be

. Discharged.

——

Joxgs v, Brigut and Others,

T'HIS was an action on the case in the nature of deceit
on the sale of copper to the plaintiff by the defendants,
for the purpose of sheathing the bottom of a vessel. The
declaration contained twelve counts. The first six alleged
a deceit on the sale, and the six last were for a breach of
the warranty of the copper. The tenth count was, in sub-
stance as follows:—

That the plaintiff, at the special instance and request of
the defendants, bargained with the defendants to buy of
them, and the defendants agreed to sell to the plaintiff di-
vers, to wit, one thousamd sheets of copper, for the pur-
pose of sheathing the bottom of a certain bark or veesel,
called the Jsabella; and the defendants, by falsely and
fraudulently warranting the said sheets of copper, whick
had beem made and mansufactured by the defendants, to
be reasanably fit and proper for the purpose aforesaid,
s0ld the said sheets of copper to the plaintiff, at and for a
large sum of money, to wit, the sum of 313! 3s., which
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was afterwards paid by the plaintiff to the defendants for
the same: whereas, in truth and in fact, the said sheets
of copper, were not, at the time of the said warranty
and sale thereof as aforesaid, reasonably fit or proper for
the purpose aforesaid; but, on the contrary thereof, the
said sheets of copper, were, at that time, of an inferior
quality, and wholly unfit and improper for the purpose
aforesaid, whereby the said sheets of copper afterwards,
to wit, on &c., at &c., became and were greatly corroded,
injured, and destroyed, and of little or no use or value to
the plaintiff; and so the defendants, by means of the pre-
mises, falsely and fraudulently deceived the plaintiff on
the sale of the said sheets of copper as aforesaid.

The eleventh and twelfth counts were the same as the
tenth in substance, the one omitting the name of the ves-
sel, and the other that the copper had been made and
manafactured by the defendants.

" At the trial, before Lord Chief Justice Best, at Guild-
hall, at the Sittings after the last Term, it appeared, that
the plaintiff was a ship-owner, and the defendants exten-
sive manufacturers and vendors of copper; and, as the
plaintiff admitted that no fraud or deceit had been prac-
tised by them, the first six counts were abandoned, and
the cause proceeded solely on the breach of warranty. A
witness, of the name of Fisher, a sail maker, said, that he
knew the plaintiff and the defendants; that the plaintiff
was the owner of the Jsabella, and that he told the wit-
pess he wanted some copper to sheath her. That the
witness went with the plaintiff to the defendants’ counting-
house, and introduced them to each other by saying, * Mr.
Jones (the plaintiff) is in want of copper for sheathing a
vessel, and I have pleasure in recommending him to you,
knowing you will sell him a good article;” on which,
Smith, one of the defendants, said, ‘* your friend may de-
pend on it, we will supply him well;” and that the price
and time of credit were then agreed on. The plaintiff
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then proved, that his| shipwright afterwards went to the
defendants’ warehouse, and selected sheets of copper,
which were sent to Bristol on the plaintiff’s account, where
the Isabella was then lying, and with which she was
sheathed. The invoice was dated in January, 1827, and
described the article sold, as sheets of copper, and nails,
for the ship Jsabella amounting to 353!, 15s. 6d. ¢ Cre-
dit, six months.” The price charged, was the market
price for the best merchantable copper. It was then prov-
ed, that the Isabella proceeded on a voyage to Sierra
Leone, from whence she returned in Nogember, 1827.
That when she sailed from thence, which was about five
months after she was sheathed, it was discovered, that the
copper was corroded and fall of holes, and unfit for fur-
ther use.

Witnesses were then called to prove, that copper em-
ployed in sheathing vessels, usually lasts from four to five
years: and a mineralogist, who had assayed the copper in
question, stated, that it contained more oxygen than it
ought:—that copper readily embodies oxygen, but that
it might be prevented by care in the manufacture; and
that the defect in the defendants’ sheathing might be . at-
tributable to the overheating of the copper, as well as to
its having imbibed too great a quantity of oxygen.

For the defendants, several witnesses were called,. who
stated, that the corrosion of copper might be: occasioned
by a variety of extrinsic causes. That it decays sooner
in some climates than in others. That the holes in
the sheathing in question might have been produced.by
barnacles when the ship lay in the river at Sierra Leone,
where they abounded. That the quality of copper might
be easily ascertained by its appearance and malleability;
and, it was contended, that, if there had been any defect
in the copper sold to the plaintiff, his shipwright must have
discovered it when he sheathed the vessel.

His Lordship left it to the Jury to say, whether the de-
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cay|in the copper arose from intrinsic defect, or from an
extrinsic cause; and that if it arose from intrinsic de-
fect, whether such defect was occasioned by the want of
skill in the manufacture, or from the use of improper ma-
terials.

The Jury found that the decay was occasioned by some
intrinsic defect in the quality of the copper, but that there
was no satisfactory evidence to shew how that defect was
occasioned, or to what cause it might be attributed. A
verdict was accordingly entered for the plaintiff, the
amount of the damages to be referred to an arbitrator;
leave being reserved to the defendants to move to set aside
the verdict and enter a nonsuit, in case the Court should
be of opinion that neither of the counts in the declaration
was supported by the evidence.

Mr. Serjeant Ludliotw, or a former day in this Term, ob-
tained a rule nisi accordingly; and submitéed, that, as the
plaintiff had acquitted the defendantsof anyintent todeceive
or defraud him on the sale, aud as there was no evidenee
of an express warranty, the defendants could not be deem-
ed responsihle for the quality of the copper supplied, mei-
ther could a geseral warranty be implied ia law, from one
of the defendants’ merely saying, that the eopper shonld
be fit for the particular purpose to which it was to be ap-
plied; and although the defect might be attributable to
its inherent quality, there. was no proof that the defend-
ants did not use the best possible care in its manufacture,
or that the article was mot composed of the best materials.
The huyer and seller were both inmoeent parties; and,
therefore, the rule of caveat emptor applies, and in the
late case of Grey v. Cox (a), where the plaintiff declared
in assumpsit, that, in consideration that he would buy a
quantity of sheathing copper of the defendant, at a cer-

(«) 4 Barn. & Cress. 108; S. C. 6 Dow. & Ryl. 200.
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tain price, the latter uadertook that it showld be good,
sound, substantial, and serviceable copper; it was held,
that this warranty was not proved by shewing a purchase
of copper sheathing at the ordinary market price; no
express warranty having been given: and here, for any
thing that appears to the contrary, the copper was manu-
factured for general sale, and no warranty can be implied
by the mere relation of buyer and seller.

Mr. Serjeant Wilde, and Mr. Serjeant Russell, now
shewed cause. The fanth count was clearly supported by
the evidence, as the plaintiff alleged that the defend-
ants warranted the copper which had been made and
manufactured by them to be fit for the purpose to which
it was to be applied, vis. the sheathing the bottom of a
vessel. The witness FisAer, expressly proved that the
copper was required by the plaintiff, and sold by the
defendants for that particular purpose; and, although it
was not exhibited at the time of sale, the defendants
ought to have taken care, and supplied what they knew
was fit and proper for the purpose, and they alone
had the mesns of knowledge, as they were the manu.
facturers. This case, therefore, differs from Gray w:
Cos, as there the defendants were merely copper mer-
chants, and not manufacturers. Besides, the copper was
not sold for a general purpose; and, if it were not fit for
sheathing, it would be altogether useless to the plaimtiff:
Although a general warranty may not be implied by law,
yet, on the contract, as proved, a warranty arose by imphi-
cation, thas the copper should be reasonably fit for the
purpese for which it was supplied. ‘The intention of the
parties must be looked at; and no precise words are neces-
sary to create a warranty; and as the article supplied was
manufectured by the sellers, the law will imply a warranty
thatit was reasonably fit and proper for the purpose to which
it was to be applied. The sale was effected through the me-
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dium of a third person, who, on introducing the plaintiff to
the defendants, said, that he knew that they would sell
him a good article; to which, one of the defendants repli-
ed, that the plaintiff might depend upon it that they would
supply him well. That was an adoption of the course of
dealing that was to take place between them, and therefore,
the rule of caveat emptor does not apply to the plaintiff, as
he did not rely on - his own judgment, nor is it to be sup-
posed that a ship-owner is acquainted with the various pro-
perties of copper, whilst the manufacturer has 4 full know-
ledge of the article he has made, or, at all events, he ought
to have such knowledge. There is no case similar to the
present in circumstances; but the general doctrine applica-
ble to it, is thus laid down by Mr. Justice Blackstone (a),
‘“ a second class of implied contracts, are such as do not
arise from the express determination of any Court, or the
positive direction of any statute; but from natural reason,
and the just construction of law. Which class extends to
all presumptive undertakings or assumpsits ; which, though
never perhaps actually made, yet constantly arise from this
general implication and intendment of the Courts of judi-
cature, that every man hath engaged to perform what his
duty or justice requires.” Here, justice and expedience
required, that, as the buyer did not inspect the article. he
purchased, and therefore could not protect himself against
the loss he has experienced; the sellers should have furnish-
ed him with an article fit for the specific purpose for which
it was ordered, and for which they charged their own
price, No negligence can be imputed to the plaintiff, and
the defect in the copper was not discovered until the ves-
sel was about to return from Sierra Leone, and as the
plaintiff had paid the full price for it, and the Jury found
that the corrosion or decay was attributable to an intrin-
sic defect, their verdict is conclusive ; and, if the plaintiff

(@) 3 Bl. Com. 162.
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had not paid for it, and the defendants had- sued him for
the price, it would be an answer to the action to shew
that it was erntirely unfit- for the. purpose to which it was
applied, and for which specific. purpose it was sold by the
defendants.: -In Chandelor v. Lopus(a), where the decla-
ration stated, that the defendant having skill in.jewels,
had a stone which he affirmed to be a bezoar stone, and
sold it as such to the plaintiff; judgment was arrested, be-
cause it was not averred, that the defendant knew it not
to be a bezoar stone, or that he warranted it to be one.
" At the time of that decision, great strictness was required
in the allegation of a warranty; but the law has been since
much relaxed in favour of the party deceived, and, particu-
larly, since the introduction of the action of assumpsit. 'But
that case cannot apply to the present, as the defendants
were the manufacturers of the article supplied, from which
a knowledge of its qualities must be implied. If un-
derwriters insure on a ship ;—a warranty that she was sea«
worthy A&t the time of effecting the insurance, must be im-
plied.: In the case of a life insurance, a warranty that the
party whose life is insured, is labouring under no disease
that may tend to shorten his life, is a condition precedent
to effecting the policy. In the case. of victuals supplied
for a ship's crew, it must be implied that they are good
and wholesome, and fit for the sustenance of man; that
being the purpose for which they were supplied. * So,
bere, although copper in sheets may be applied to a varie-
ty- of purposes, yet it-was expressly ordered for one spe-
cific purpose, viz. the sheathing the plaintiff’s vessél; and
it was impossible for him to know whether it would answer
that purpose or not. Warranties on the sales of horses, or
other animals, are easily distinguishable, as there, although
the utmost care and diligence be used by the seller; he may
not be able to discover a latent disease, but the manufac-

(a) Cro. Jac. 4.
YOL. 11l. M .
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turer of copper can easily ascertain the quality of the ore,
and watch it through the process of smelting, and may
afterwards discover its defective qualities by causing it
to be assayed. But, if a party applying to purchase
a horse, tells the seller the purpose for which it is
wanted, vis. to carry a lady, or a child, or to drive ina
particular carriage, and it should turn out that the horse
was vicious, or had never been in harness, the buyer would
be entitled to recover, on proving that the horse was unfit
for the purpose for which it was sold, although it might
be fit for several other purposes. If a man be hired as a
tutor, .to teach the classics, or mathematics, although he
did not say that he was qualified to do so, at the time of
the hiring, yet, by his assenting to accept the.situation,
the law will imply that he could teach. In Laing v.
Fidgeon (a), it was held, that in every contract to supply
manufactured goods, however low the price, it is an impli-
ed term, that the goods shall be merchantable. In Gar-
diner v. Gray(b), where the defendant sold twelve bags
of waste silk at ten shillings and sixpence per pound,
which, on its arrival at its place of destination, was found
to be of a quality not saleable under the denomination of
waste silk, Lord Ellenborough said, * the purchaser has
a right to expect a saleable article, answering the descrip-
tion in the contract. Without any particular warranty
this is an implied term in every such contract. Where there
is no opportunity to inspect the commodity, the maxim of
caveat emptor does not apply. He cannot, without a war-
ranty, insist that it shall be of any particular quality or
fineness, but the intention of both parties must be taken
to be, that it shall be saleable in the market under the de-
nomination mentioned in the contract between them.” Be-
sides, the copper in question was supplied at the discretion
ef the sellers, and its quality could not be ascertained by the
purchaser, at the time of the sale. This case, therefore,

(a) 4 Camp. 169; S. C. 6 Taunt. 108. (b) 4 Camp. 144.
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is distinguishable from  Fisker, v., Samuda, where Lord
Ellenborough said (a), it was the duty of the purchaser of
any commodity, immediately upon discovering that it was
not according to order, and unfit for the purpose for which
it was intended, to return it to the vendor, or to give him
notice to takeithack.” There, however, the purchaser knew
that the article was unfit to be sent to the place for which
it was ordered; but he did not intimate it to the sellers
before the season for exporting it was over, and when they
might have lost the opportunity of disposing of it at home;
and, in an action brought for its value, the purchaser did
not, either in bar of the action, or in reduction of damages,
object to the quality of the article, but allowed the seller
to recover a verdict for the full price agreed upen. In
Okell v. Smith (b), in assumpsit to recover the price of
copper pans, which the seller engaged should be sound,
and made of the best materials, and the purchaser, after
trial, found that they were not sound, and would not
answer the purpose for which they were intended, Mr.
Justice Bayley said, * the plaintiff certainly is not entitled
to recover the full price stipulated for by the contract, ac-
cording to which, he was bound to furnish pans capable of
answering the purposes for which they were ordered.”
Although in Bluett v. Osborne (c), where the plaintiff sold
the defendant a bowsprit, which, at the time of the sale,
appeared to be perfectly sound, but which, after being
used some time, turned out to be rotten; it was held, that,
in the absence of fraud, the plaintiff was entitled to reco-
ver what the bowsprit was apparently worth at the time
of the delivery: yet, the language attributed to Lord E/-
lenborough, is inconsistent with the principle he first lays
down, ris. “ that a person who sells, impliedly warrants,
that the thing sold shall answer the purpose for which it is

(@) 1 Camp. 193. (b) 1 Stark. Rep. 107.
() ) Stark. Rep. 334.
M2
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1829. sold;; " for he afterwards said, ¢ what the plaintiff deserves,
::: is the apparent value of the article, at the time of deliv-
- ery.” But that could .not be so, as the bowsprit then -

" appeared to be good and perfect in every respect, and
consequently, the plaintiff was entitled to recover its real
value. The case of Jones v. Bowden(a) does not apply,
as the defendant was guilty of fraud, in re-packing sea-
damaged pimento, and advertising it in catalogues, which
did not notice that it was sea-damaged or re-packed;
but he exhibited impartial samples of the quality at the
sale. In that case, Mr. Justice Heath, mentioned a case
tried before him (probably Weall v. King (b), which
was an action of the sale of some lambs, sold as ‘stock,
and the evidence was, that, by the custom of the trade,
stock were understood to be sheep that were sound, on
which the learned Judge told the Jury that it amounted
to an implied warranty that they were sound. In Yeals
v. Pim, Lord Chief Justice Gibbs said (c), * where a par-
ty undertakes that he will supply goods of a certain de-
scription, he must execute his engagement accordingly.”
Here, it may be assumed, that the whole of the sheathing
furnished to the plaintiff, was not copper, as it soon became
corroded and unfit for use; and in Bridge v. Wain (d),
where goods sold were.described in the invoice as scarlet
cuttings, Lord Ellenborough said, * that an undertaking
that they were such must be inferred: that, to satisfy an
.allegation, that they were warranted to be of any patticular
quality, proof must be given of such a warranty, but thata
warranty was implied that they were that for which they
were sold.” In Pasley v. Freeman, Mr. Justice Buller
said (e), “ it was rightly held, by Lord Chief Justice Hol,
and has been uniformly adopted ever since, that an affir-

(a) 4 Taunt. 847. (d) 1 Stark. Rep. 504.
(b) S.C. not S.P. 12 East.452. (¢) 3 Term Rep. 57.
(¢) 2 Marsh. 143.
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mation at the time of a sale, is a warranty, provided it ap-
pear on evidence, to have been so intended.” Although
in Prosser v. Hooper (a), where the plaintiff bought saf-
fron of an inferior quality, which, baving kept six months,
and sold part, he objected that it was not saffron; it was
held, in an action for a breach of warranty, that, from the
length of time, and inferior price given, it was such an ar-
ticle as the plaintiff meant to purchase; yet, the ground on
which the Court decided was, that the terms of the contract
were controlled by the acts of the plaintiff himself, in keep-
ing the article, and selling part of it. Although the case of
Parkinson v. Lee (b) may be relied on for the defendants, it
is distinguishable from the present, as the vendors were not
the growers of the hops, which had been damaged without
their knowledge, and they were sold from samples fairly
drawn, and the bulk was equal to the samples. There,
too, the Court went into the question of intention between
the parties, which was made the main feature of the judg-
ment; and in Gray v. Cox, Lord Chief Justice Abbott
said, at Nisi Prius(c), * the question is, whether the cop-
per, so sold by the defendants to the plaintiffs, was fit and
proper, or, in the language of the declaration, serviceable
copper, for unless it were so, the plaintiffs were entitled to
a verdict. Though the defects could not be discovered
on the first inspection, yet they must have proceeded from
something wrong in the manufacture, and the merchant
may have his remedy against the manufacturer;” and his
Lordship, in delivering the judgment of the Court, in
Banc said (d)—** At the trial, it occurred to me, that if a
person sold a commodity for a particular purpose, he must
be understood to warrant it reasonably fit and proper for
such purpose. I am still strongly inclined to adhere to
that opinion.” But, as the plaintiff declared on a general

(e) 1 B. Moore, 106. (c) 1 Car. & Payne, 187.
(5) 2 East. 314. (d) 4 Bamn. & Cress. 115.
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warranty, which did not arise, and could not be implied
from the contract of sale; the Court directed a new trial,

Mr. Serjeant Ludlow, in support of his rule.—The ver-
dict which the plaintiff has recovered, can only be sustain-
ed on the ground of an implied warranty, which cannot
arise on the facts proved at the trial. It must be observ-
ed, that this is an action on the case in the nature of de-
ceit, and a uniform series of decisions, from the earliest
time to the present, shews, that the plaintiff, in such an ac-
tion, must allege and prove, either an express warranty by
the seller, or that he knew that the article he sold, was
not such as he represented it to be, because, fraud and
misrepresentation are the gist and essence of the action,
and by which alone, the seller can be deemed liable.
Lord Coke says (a), “ by the civil law, every man is bound
to warrant the thing that he selleth or conveyeth, albeit
there be no express warranty; but the common law bind-
eth him not, unless there be a warranty, either in deed or
in law; for caveat emptor,"—and that rule applies to all
cases, unless there be fraud, or a known concealment of
a latent defect by the seller, and the buyer can only reco-
ver secundum allegatum et probatum. Here, there is no
pretence to say that there was an express warranty; and
there was no proof that the defendants knew that there
was any intrinsic defect in the copper, and the Jury so
found, for they said, that there was no satisfactory evi-
dence to shew what was the cause of the defect. If so,
the gravamen is the breach of  contract, which should be
accurately stated, and there was no relation subsisting be-
tween the plaintiff and the defendants, as the manufactur-
ers of the copper; the transaction related solely to their
characters of buyer and sellers, and if so, the latter could
only be liable for a breach of contract arising out of the

(a) Co. Lit. 102 (a).
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sale. Although the plaintiff has alleged that the copper
was made and manufactured by the defendants, he should
have gone further, and stated, that they knew it was de-
fective at the time of the sale; and, as it was not made to
order, and the plaintiff"s shipwright selected and inspected
it before it was delivered, the defendants could not be lia-
ble as manufacturers, but as sellers only. If this verdict
can be supported, the vendor of any manufactured article
will be liable for any inherent defect of which he could
have no knowledge, although he might have provided the
best possible materials, and used every care and diligence
in the manufacture. It was, at all events, incumbent on
the plaintiff to shew, in an action of this nature, that the
decay in the copper was attributable either to the bad
quality of the article itself, or the negligence or want of
skill in the workmen who manufactured it; neither of which
was alleged or proved. In Fitsherbert's Natura Brevi-
um (a), it is said, “ if a man sell unto another man a horse,
and warrant him to be sound and good, &c., if the horse
be lame, or diseased, that he cannot work, he shall have
an action upon the case against him; and so, if a man bar-
gain and sell unto another certain pipes of wine, and war-
rants them to be good, &c., and they are corrupted, he
shall have an action upon the case against him. But note;
it behoveth that he warrant it to be good, and the horse
to be sound, otherwise the action will not lie; for if he sell
the wine or horse without such warranty, it is at the other’s
peril, and his eyes and his taste ought to be his judges.”
The Year Book, 26 Hen. 6, 35, is referred to as an
authority to establish that principle. In cases of gene-
ral dealing, between buyer and seller, there can be no im-
plied warranty unless the latter has been guilty of fraud
or deceit; and here, although the defendants sold the
copper to the plaintiff, it was selected by his agent, and

(@) Tit. ¢ Writ de Trespass sur le cuse.” Page 94, 8th Edit. 213.
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the sheets were not manufactured. for the sole purpose of
sheathing ships, but might have been applied to articles
in domestic use, or to a variety of other purposes, and a
shipwright may easily ascertain good copper, from its mal-
leability, or, at all events, he ought to have known whether
it was fit for sheathing when he applied it to the vessel
in question. But the invoice is the only evidence of the
contract, in which the article is not described as copper for
sheathing, but merely as ** copper for the ship Isabella.” It
must be admitted, that if.a person about to purchases
horse of another, specifies the particular purpose for which
he wants it, viz. to carry a child, or a.timid person, or to
drive in harness, and the seller says, he can recommend
the animal as fit for such a purpose, it would amount to
an express warranty. So, if a person supply a tailor with
cloth, and desire-him to make him a suit of clothes, it must
be implied that he will make them to fit him; but, ifa
man purchase a suit ready made, the law of caveat emptor
applies, and although the cloth may turn.out defective or
rotten, or made of bad materials, he can have no reme-
dy against the seller.  If goods are sold with an express
warranty, the suspicions of the buyer are lulled; but if
there be no warranty, and he has the power of inspection,
and the goods are afterwards delivered in specie,- the sel-
ler is no longer responsible. Here, the seller was as in-
nocent as the buyer, and, it is quite clear, that there was
no fraud or misrepresentation at the time of the sale. In
Selwyn's Nisi Prius it is said (a), that in actions on the
case, in nature of deceit on an implied warranty, which
are grounded merely on the deceit, it is essentially neces-
sary that the knowledge of the party, or, asit is technical-
ly termed, the scienter, should be averred in the declara-
tion, and also proved; and the case of Chandelor v. Lo-
pus, is referred to, in order to shew the necessity of the

(a) 3rd Edit. Vol. 1. 597.
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averment, and although actions for the breach of an ex-
press warranty, closely resemble those in the nature of
deceit on implied warranties, yet this distinction must be
attended to;—that in the latter actions the graoahcen is
the deceit, and the gist of the action is the scienter, but in
actions for breach of warranty, the gravamen is the breach
of warranty, and where the plaintiff declares in ¢ort for
such breach, it is not necessary to allege the sciester, nor,
if alleged, to prove it. Williamson v. Alison (a). In
Rolle’'s Abridgment (b), it is said, if a * taverner sell wine
(kmowing it to be corrupt) to another, as sound, good, and
not corrupt, without any express warranty, yet an action
of deceit lies against him ; for this was a warranty in law,
So, if I come to a tavern to eat, and the taverner- gives
and sells me meat and drink, corrupted, whereby-I am
made sick, an action lies against him without any express
warranty ; for there is a warranty in law:” and the_ Year
Book 9 Hen. 6, 53, is cited as an authority in support.of that
proposition.  * But, if a man sell a horse to me, without
warranting him to be sound, if he be distempered in his
body, yet no action lies against him;” and although it is
said, that the Year Book 20 Henry 6, 35, is to the
contrary, yet, on reference to it, there is merely a dictum
to that effect, by Paston J. and there the word sackant is
mtroduced. In the old writs of deceit, sackant is always
a material word. That the rule of vaveat emptor applies
to.this case, there being no warranty at the time of the sale,
is clear, from a number of authorities. In Noy's Max-
ims, it is said (c), * that a bargain is perfect by the de-
livery of the article bargained for, and caveat emptor;”
and in Wood's Institutes it is said (d), *‘ every one will
affirm that his wares are good, that the horse which
he sells is sound, yet if he does not warrant them to
be so, though it was false, no action lies.” If a gene-
" (a) 2 East. 446. (c) 6th Edit. p. 107.

(3) Action disceit en nature dun-  (d) 3rd Edit. p. 539.
case (P.) Vol. 1. p. 90.
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ral allegation of a warranty in a declaration can be
supported by proof that the goods were sold for a parti-
cular purpose, the distinction between express and implied
warranties will be at an end ; and, if the doctrine laid down
by Lord Chief Justice 4bbott in Gray v. Cox, can be sup-
ported to its full extent, every person who sells or manu-
factures an article, must warrant that it is fit and praper
for the purpose for which it is intended; and if there
be a latent defect, of which he was wholly ignorant, or
which could not have been discovered at the time; still,
he must be responsible, although the defect might not
bhave arisen from want of skill in the manufacture, or the
introduction of improper materials. If a person purchase
a quack medicine, or buys articles at an auction where
puffers are employed, he cannot complain that he has been
imposed upon, although the article he purchased turns
out to be of the most inferior quality, and though, at the
time of the sale, it was declared to be made of the best
materials. If the plaintiff had alleged that the defend-
ants had not used good materials, or had been guilty of
negligence, or want of care in the manufacture, the defend-
ants would have proved the contrary; and, as the copper
was not made to order, it was incumbent on the plaintiff
to shew, either that it was composed of improper materials,
or that there had been a want of skill in the manufacture,
but which he failed to do. All the late decisions are in fa-
vour of the defendants; and although in Bluets v. Osborne,
Lord Ellenborough said, that ‘* a person who sells, impli-
edly warrants, that the thing sold shall answer the purpose
for whichit is sold;” yet, he qualified that general remark
by applying it to the facts of the case before him, for he
proceeded to say, *“ in this case the bowsprit was appa-
rently good, and the defendants had an opportunity of in-
specting it, No fraud is complained of, but the bowsprit
turned out to be defective, upon cutting it up. I think that
the plaintiff (the seller) is not liable on account of the sub-
sequent failure.” So here, the copper was apparently
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good, and the plaintiff not only had an opportunity of in-
specting it, but his agent actually selected it; and, although
there might have been an inherent defect, of which the
defendants were ignorant, they cannot be deemed liable,
as it might not have been within their power to prevent it.
In Fisher v. Samuda, the beer was supplied for the pur~
pose of exportation, and it did not appear that the pur-
chaser had ever seen it; and no question arose as to the
extent of the warranty. In Okell v. Smith, the copper
pans were ordered to be made for a particular purpose,
vis. the manufacture of vitriol; and in Bridge v. Waisn,
the plaintiff recovered on a count stating that the de-
fendant undertook that the article sold was scarlet cut-
tings, and it was proved that the goods supplied were
not scarlet cuttings. In Laing v. Fidgeon, the purchaser
had merely a sample of the article sent to him, and which
was furnished at a low price, as it was intended for ex~
portation. Although in Gardiner v. Gray, Lord Ellen-
boromgh said, * where there is no opportunity to inspect
the commodity, the maxim of caveat emptor does not ap-
ply; yet the plaintiffs recovered, because it appeared to
be the intention, both of the buyer and seller, that the ar-
ticle should be saleable in the market under the denomin-
ation mentioned in the contract between them, and in the
sale note the article was described as waste silk, but was
found to be not saleable under that denomination. But
the case of Parkinson v. Lee, is not only a leading author-
ity, but expressly in point for the defendants, There,
the second count of the declaration stated, that the de-
fendant promised to deliver to the plaintiff, good, sound,
and merchantable hops; and, it appeared, that the plain-
tiff paid a fair market price for good merchantable hops,
but, as there was no fraud, the law would not raise an im-
plied warranty that the hops should be merchantable; and
that, although there was a latent defect then existing, but
which was unknown to the seller, he was not answerable,

1

1829,
S——’
JoNEs
Ve
Brigsus,



172
1829.

JoNES

Bxu;nt.

CASES IN EASTER TERM.

although the hops turned out to be unmerchantable; and
Mr. Justice Grose there drew the distinction and said (a),
¢ if an express warranty be given, the seller will be liable
for any latent defect, according to the old law concerning
-warranties. But if there be no such warranty, and the
seller sell the thing such'as he believes it to be, without
fraud, I do not know that the law will imply that he sold
it on any other terms than what passed in fact;” aml Mr.
Justice Lawrence said (5), * I know of no authority which
makes the seller liable for a latent defect, where there is
no fraud, and no representation was made by him on the
subject to induce the buyer to take the thing.”

Lord Chief Justice Best.—It is the duty of Courts of
justice in the administration of the law, to lay down rules
calculated to prevent fraud; to protect persons who are ne-
ceesarily ignorant of the quality of a commodity they may
purchase, against those who manufacture and sell, and who
are consequently, fully acquainted with the nature of such
commodity, and to make it the interest of manufacturers,
and-those:who sell goods on commercial credit, to furnish
the best articles that can be supplied to their customers.
These are the principles on which the Court must act,
and, in this case, it has been admitted, that no fraud was
attempted to be practised by the sellers on the purchaser.
The action was brought by the plaintiff, to recover dama-
ges from the defendants for the bad quality or insufficien-
cy of certain sheets of copper, which the plaintiff had pur-
chased of them for a particular purpose, viz. the sheathing
of a ship. It has been insisted, for the defendants, that
the invoice is the only evidence of such a contract, and that
they ought not to be bound by a loose conversation between
them and the party who gave the order, and who introduced
the plaintiff to them. To that I cannot accede. Very fre-

(@) 2 East. 32I° (8) 1d. 322.
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quently, an invoice/is notisent until long after the contract
has been completed, and in such a case, it can be no evi-
dence of the contract. The invoice is not like a broker’s
note, which does contain, and is the only evidence of the
contract between the parties. But, if we look at the ‘in-
voice, we find, that the copper was sold for the use of
the ship Zsabella. However, I do not intend to narrow
my argument to the terms of the invoice, but ground my
opinion on the authority of a case not cited at the bar,
in the course of the argument, viz. that of Kain v. Old,
which was an action for the breach of a warranty.of a
ship, and where the Court of King's Bench, took time to
consider; and Lord Chief J ustice Abbott, in delivering the
judgmentsaid (a), “ where the whole matter passes in parol,
all that passes may sometimes be taken together, as form-
ing parcel of the contract, though not always, because
matter talked of at the commencement of a bargain, may
‘be.excladed by the language used at its termination.” . I
concurred with the Court, in the decision in that case,'and
to the doctrine of which I still adhere. Whatever then,
the Court may think was not previous discussion, but
formed the ultimate part or termination of the contract,
may be taken into. consideration as to the terms and na-
ture of the warranty, In a contract of this description, it
is not necessary that the seller should say, * I warrant;”
it is sufficient, if he says, that the article he sells is of a
particular quality, or is fit for a particular purpose. Now
let us look at the evidence. There was no doubt as to
the credibility of the witness Fisher, who was a mutual
acquaintance of both parties; and he stated, that when he
introduced the plaintiff to the defendants, he said that the
plaintiff was in want of copper for sheathing a vessel, and
that one of the defendants said, *“ we will supply him well,”
and there was no evidence of any subsequent conversation

(a) 2 Barn. & Cress. 634; and see S. C. 4 Dow. & Ryl. 61.
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between either of the parties, to shew that what was said
at that meeting, was not the principal ingredient of the
bargain. From that a warranty may be implied ; and the
Jury found that the copper supplied, was not a good article;
but that it contained an inherent defect. I do not wish to
put this case on those narrow grounds, but to decide it on
a broad principle; for I am clearly. of opinion, that, if a man
manufactures and sells the article he makes, he thereby
warrants that it is merchantable, or that it is fit for some pur-
pose; for, in Laing v. Fidgeon, it was decided, that, in every
contract to furnish manufactured goods, however low the
price, it is an implied term, that they shall be merchantable.
If a party sell an article for a particular purpose, he there-
by warrants it to be fit for such purpose, and there is no
express decision to the contrary, although some dicta may
be found which do not fully warrant such a proposition.
We have been referred to cases touching the warranty
of horses and commodities which are not the produce of
human art. But there is a wide difference between 2
contract for the warranty of a horse, and a warranty of an
article rendered saleable by the art of man. The owner
of a horse may be ignorant of some latent defects in the
animal, but a person may guard against defects in articles
which he manufactures, by using an ordinary degree of
care, and providing proper materials. This distinction
explains the case of Bluett v. Osborne, where Lord Eiles-
borough held, that the defendant, who had sold a bow-
sprit to the plaintiff, might recover what it was apparently
worth at the time of the delivery, as it then appeared to be
sound, but which turned out to be rotten or defective when
it was cut up. There, however, the seller did not grow the
timber, he merely formed the bowsprit from it, after it was
cut down and dried; but here, the defendants manufac-

tured the copper in question, and they might, by due

care, have guarded against its inherent defects by not al-
lowing it to imbibe so much oxygen, by which it was ren-
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dered soft and incapable of resisting the influence of salt-
water. So, there is a wide distinction between a contract
for the sale of an article in its natural state, and an article
manufactured or rendered serviceable by human ingenuity.
In the general sale of a horse, the seller only warrants it
to be an animal of the description it appears to be, and
nothing more; and if the purchaser make no inquiries as to
its soundness or qualities, and it turns out to be unsound
orrestive, or unfit for use, he cannot recover as against the
buyer, as it must be assumed that he purchased the animal
at a cheaper rate. But if the purchaser asks for a car~
riage horse, or a horse fit to carry a lady or a timid and
infirm person, the seller, who knows the qualities of the
horse, on every principle of honesty, undertakes that it
is fit for the purpose to which it was specified it was in-
tended to be applied. So, where a conversation takes
place between buyer and seller as to the quality of a par-
ticular article, if the latter say that it is good, it is an affir-
mation that it is of the quality he professes; and if it after-
wards turn out not to be so, he is answerable for the con-
sequences. In Chandelor v. Lopus, where the defendant
sold the plaintiff, as a bezoar stone, a stone which was not
a bezoar, Mr. Justice Anderson said, “that the deceit in
selling it for a bezoar, whereas it was not so, was a cause
of action.” So, if the seller of an article-warrant it to be
of a particular quality, he does not comply with the terms
of such warranty, unless the article turns out to be of such
quality, as in the case of Fisker v. Samuda, where the
plaintiff purchased beer from the defendants, to be shipped
for and consumed at Gibraltar; the sale was an affirma-
tion by the vendor that it was fit to be sent there. Whe-
ther or not an article has been sold for a particular pur-
pose is a question of fact rather than of law, but if it be
sold for such purpose, the sale is an undertaking that it is
fit and proper. As to the system of quacking or puffing,
to which allusion has been made, it ought not to be encou-
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-raged, it is a mere trap to catch the unwary; and if, in an a¢-
tion for a breach of contract, it were shewn that the article
-puffed, although sold at a cheap rate, turned out to be of
inferior quality, when asserted at the time of sale to be
of the best materials and superior workmanship, I should
hold that the seller was bound to take it back, or make 2
«compensation to the buyer in damages. These principles
lead me to decide the.present case in favour of the plain-
tiff. But as it was said, at the trial, that the Court of
King's Bench had formed a different opinion in the case
.of Gray v. Cox, I thought it unfit to decide the point at
Nisi Prius, although I expected that the Jury would have
found that the copper was not properly manufactured, as
two acientific witnesses, who were called for the plaintiff,
stated, that it was defective and of an improper quality,
as ‘sufficient care had not been taken to prevent its im-
bibing too large a quantity of oxygen, or distributing it
equally over the whole surface, when in the act of smelt-
ing. It also appeared, that, at the time of the sale,
there was a great competition among the manufacturers of
copper, and that it was frequently sent into the market in
a great hurry, and that the prices were lowered in conse-
quence of such competition. Although the conduct of
the defendants was most fair and honourable, as far as re-
garded the sale, yet the copper had suffered in the manu-
facture, either through the neglect of the workmen, or the
hurried manner in which it went through the various pro-
cesses. At all events, it turned out not to be equal to the
purpose for which it was intended, nor was the plaintiff sup-
plied well, as the Jury expressly found that there was an
intrinsic - defect in the quality of the copper, which was
manufactured by the defendants, and which might bave
arisen from improper materials, or from neglect or want of
skill in the manufacture. We have been referred to prin-
ciples established by early authorities, and the case of
Chandelor v. Lopus has been particularly mentioned, but
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that does not appear to me to bear upon the question, as

all that the Court there decided was, that, in order to
render the seller liable, there must be either a warranty, or
a false representation; but it does not follow that there
must be an express warranty; an implied warranty would
equally satisfy the terms of that decision. The same an-
swer may be given to the authorities in Rolle’s Abridgment,
to which we were also referred; but it is most material to
consider the more modern decisions, and see how they bear
upon the question before us, and Parkinson v. Lee is a lead-
ing authority on the subject, although the express point
was not there decided, as the Court only held, that a
warranty that hops sold should be equal to sample, was
satisfied by shewing that they were so, although they were
not perfectly good or merchantable. Eaxpressio unius est
exclusio alterius; and as the hops turned out to be equal
to the sample, the purchaser could not afterwards say that

they were defective in quality. There, too, the article com-

plained of was the production of nature, and its defect was
unknown to the sellers ; whilst here, the copper was manu-
factured by art and labour, and the defendants themselves
were the manufacturers. In Parkinson v. Lee, Mr. Jus-
tice Grose said (a): * The question is, whether, in the case
of a sale made under the present circumstances, there be any
implied undertaking in law that the commodity be mer-
chantable? The mode of dealing is, that the plaintiff buys
hops from the defendant whom he knows is not the grower,
by samples taken from the pockets, in which the com-
modity is close packed;” and he concluded by saying (3),
*“the defendant merely sold what he had before bought
upon the same mode of examination.” That case, there-
fore, only applies to a limited warranty, vis. that the bulk of
the article sold should correspond with the sample. It
was decided, in 1802, and although it was not referred to

(o) 2 East, 321. (b) Id, 322.
VOL. III. N
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in the argument in the case of Laing v. Fidgeon, which
came before this Court in 1815, yet it cannot be supposed
that Lord Chief Justice Gibbs, who then presided, was
unacquainted with it, when this very point was decided.
There, the plaintiff declared, that, in consideration that
he would buy of the defendant divers goods at and for
reasonable prices, to be paid for by the plaintiff, the defend-
ant undertook to sell and deliver to the plaintiff such goods
of a good and merchantable quality, and to charge a fair and
reasonable price for the same:—it was proved, that the
goods delivered were made of inferior materials, and were
useless and unmerchantable, and the Court held, that, al-
though there was no express contract that the articles
should be merchantable, it resulted from the whole trans-
action, that the articles were to be merchantable, that the
defendant (the seller) might have rejected the order, but
having accepted it, he bught to furnish a merchantable
article. The principle deducible from those cases ap-
pears to be, that, if a man sell goods generally, he under-
takes that they are merchantable; and if he sell them
for a particular purpose, he tacitly undertakes that they
shall be fit and answerable for that purpose. Here,
the copper was sold for the purpose of sheathing a ship,
and it was proved that it was not fit for it. The plaintiff,
therefore, is entitled to retain his verdict. The case em-
braces a question of great importance to the public. It
will teach manufacturers their duty, and that they ought
not to attempt to undersell each other by producing goods
of an inferior quality, but to manufacture them fi¢ for the
purpose for which they are sold. 1t will also tend to pro-
tect the purchaser from imposition, who is necessarily ig-
norant of the nature of the article sold, whilst the person
who manufactures it must, or ought to know its particular
virtues and qualities, -

Mr. Justice Park.—Fully concurring as I do with the
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sentiments expressed by my Lord Chief Justice, I beg to say
that I entertain no opinion adverse to the character of the
defendants. The Jury have found that there was an intrin-
sic defect in the quality of the copper, which might, and
was, in all probability, occasioned by the neglect of those
whom the defendants employed to manufacture it, as it is
not to bhe assumed that it was worked by their own hands.
But the principle on which I found my opinion, is the dis-
tinetion between the manufacturer of an article and the mere
seller. The tenth count, on which the Jury have found a
verdict for the plaintiff, states, that he had bargained with
the defendants to buy, and they had agreed to sell to him
one thousand sheets of copper for the purpose of sheathing
the bottom of a vessel; that the defendants, by falsely and
fraudulently warranting the copper, which had been made
and manwfactured by. them, to be reasonably fit and proper
for the purpose. aforesaid, sold it to the plaintiff for a large
sum of money, which was afterwards paid by him for the
same; whereas the copper, at the time of the sale, was whol-
ly unfit and improper for the purpose, and-became of little
or no use to the plaintiff. Independently of the evidence
of Fisker, which went to shew an express warranty by the
defendants, is there not, as against the manufacturer, in a
contraet of this nature, where the purchaser cannot see or
judge of the interior of the article, or know its inherent
qualities or defects, and he buys it for a particular purpose,
is there not, I ask, an implied warranty that the article is
fit and proper for the purpose for which it is purchased?
Here, it was proved that the sheathing should have lasted
four or five years, whereas, it became corroded and alto-
gether useless in the space of as many months. But, it
has been said, that there is no case where there is not an
express warranty, in which it is not incumbent on the pur-
chaser to allege and prove that the seller znew that the
article supplied was not such as he represented it to be;
as, in an action on the case in the nature of deceit, the
N2 '
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gravamen is the deceit, and the gist of the action is the
scienter.” ‘But, in declaring on a warranty, it is sufficient
to allege a breach in general terms, and it is impossible to
know the nature of the warranty, or whether it be express
or implied, but from the proofat the trial, and it will be then
sufficient to shew that a warranty may be implied from the
course of dealing between the parties. It is not necessary
for me to go through all the cases which have been cited,
but merely to refer to some of them, and which appear to
me to establish a principle which will entitle the plaintiff
to retain his verdict. The case of Gray v. Coz has been
relied on, both for the plaintiff and the defendants; and
Lord Chief Justice Abbott is reported to have said, at
Nisi Prius, that (a), * where a commodity is sold for a par-
ticular purpose, it must be understood, that it is reason-
ably fit and proper for that purpose.” That is not to be
considered as a mere obiter dictum, or a hasty or accidental
opinion, for, although the other Judges appear to have
differed from his Lordship after the case had been argued
in Banc, yet, in delivering the judgment of the Court, he
said: * At the trial, it occurred to me, that, if a person
sold a commodity for a particular purpose, he must be un-
derstood to warrant it reasonably fit and proper for such
purpose. I am still strongly inclined to adhere to that
opinion, but some of my learned brothers think differently.
Supposing, however, my opinion to be correct, still the
plaintiffs have not declared on a warranty or promise of
that nature, but upon a general warranty, and we are all
of opinion that such a general warranty does not arise, nor
can be implied in law from such a contract of sale as the
present. For this reason we think, that the opinion ex-
pressed by me at Nisi Prius was incorrect:”—and the Court
directed a new trial. There, too, the plaintiffs averred that
the defendants undertook to furnish copper sheathing of a

(a) 1 Carr. & Payne, 186
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good, sound, substantial,and serviceable quality. No evi-
dence was given of an express warranty, and the only proof
was, that the plaintiffs ordered a certain quantity of sheath-
ing, and paid a fair market price for it. But if the declara-
tion in that case had been framed in the language of the
tenth count, it is probable that the evidence adduced
in support of it would have been deemed sufficient. In
Fisher v. Samuda I was counsel for the plaintiff, who had
paid for the beer after an action had been brought against
him for the price, and after he knew that it was of a bad
quality, for he discovered it to be so, and unfit for the
purpose intended, in July, which was two months after the
delivery, and yet he gave no notice to the seller to take it
back till the month of December following; and in the ac-
tion brought against him to recover the price, he did not ei-
ther in bar, or reduction of damages, object to the quality of
the article, so that Lord Ellenborough said, that the plain-
tiff must be presumed to have assented to its being of a
good quality, and have acquiesced in the due performance
of the contract on the part of the defendants. That
case, therefore, does not appear to me to have any bearing
upon the present. In Laing v. Fidgeon, the rule applicable
to this case is laid down in the strongest possible terms,
and the authority of that case has never been questioned.
No Judge had more knowledge of commercial law than my
Lord Chief Justice Gibbs, and he there concurred with
the rest of the Court in holding, that, although there was
no express contract that the article should be merchant-
able, it resulted from the whole transaction that the article
was to be merchantable. In Gardiner v. Gray, Lord El-
lenborough laid down the same rule, and said, ‘‘ that a pur-
chaser has a right to expect a saleable article, answering
the description in the contract. Without any particular
warranty, this is an implied term, in every such contract.
‘Where there is no opportunity to inspect the commodity,
the maxim of caveat emptor does not apply.” That ap-
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pears to- me to be very important, as far as regards this case.

-But it hus been said, that the plaintiff might have had an in-

spection of the copper, but it was merely of its exterior ; and
even the shipwright.who applied it to the vessel, had no
means of knowing its intrinsic qualities at the time. It has
been also submitted to us, by way of illustration, that, if a
person order a suit of clothes froma tailor, and they are too
small for him, the latter will not have fulfilled his contract;
but that if he purchase them at a ready-made shop, the rule
of caveat emptor applies; but, in Okell v. Smith, Mr. Jus-
tice Bayley said: *‘ The plaintiff certainly is not entitled
to recover the full price stipulated for by the contract,
according to which, he was bound to furnish pans capable
of answering the purposes for which they were ordered.”
And, in Bluett v. Osborne, Lord Ellenborough said: ¢ A
person who sells, impliedly warrants, that the thing sold
shall answer the purpose for which it is sold.” -By decid-
ing that the plaintiff is entitled to retain his verdict, we
shall support the interests of commerce, and, if a manu-
facturer of an article represent it to be fit for the purpose
for which it is required, the law will imply a warranty on
his part that it is so.

Mr. Justice BurroveH.—I also think that' there is no
ground to disturb this verdict. The question is rather a
question of fact than of law, vis. whether the contract, as
laid in the tenth count of the declaration, was proved at
the trial. I am clearly of opinion, that it was. The wit-
ness Fisher stated, that the plaintiff told him, that he was
in want of copper to sheathe a vessel; that the witness intro-
duced him to the defendants, and told them the purpose to
which the copper was to be applied; when one of them
said, ““we will supply the plaintiff well.” The allegation in
the declaration, that the copper was made and manufac-
tured by the defendants, is distinct and positive, and was
not introduced by way of parenthesis, or under a videlicet.
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It formed part of the substance of the declaration, and if
the plaintiff had not proved that the copper was manufac-
tured by the defendants, he must have been nonsuited. The
tenth count states in substance, that the defendants sold the
plaintiff divers sheets of copper, for the purpose of sheath-
ing a ship, which copper had been made and manufactur-
ed by them, and which they falsely and fraudulently war-
ranted to be fit for that purpose. In the case of The King
v. Boyall (a), an objection (among others) was taken after
verdict, to an indictment against a parishioner for not send-
ing out his carts to highway labour pursuant to an order
from the overseers;—that two persons named in the indict.
ment were not sufficiently alleged to be surveyors of the
highways, as it was only averred that * they being sur-
veyors, &c.,” without stating by whom, or when they
were appointed :—but Lord Mansfield, held that  being,”
was a sufficient averment. Here, it was alleged, that the
copper was manufactured by the defendants, and there-
fore it was incumbent on the plaintiff to prove that they
were the manufacturers. They knew for what purpose
the copper was wanted, and the whole of the tenth count
was proved, except the words ¢ falsely and fraudulently,”
and if the article furnished was not fit and proper for the
purpose for which it was ordered, the allegation that they
falsely warranted, was proved in substance; for it was
shewn that the sheathing only lasted four or five months,
whereas, it ought to have lasted as many years, and it was
also proved that there was a defect in the manufacture. As,
therefore, the-copper was proved to have been bad, I think
that this action was maintainable. The conversation that
took place on the introduction of the plaintiff to the de-
fendants, and which was proved by the witness Fisher,
appears to me to amount to an express warranty on their
part that the copper should be fit for the purpose for

(a) 2 Burr. 832.
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which it was required. That is sufficient to sustain the
tenth count of the declaration; and the finding of the
Jury is conclusive to shew, that the decay in the copper
was occasioned by some intrinsic defect in its quality.

Mr. Justice GASELEE.—As the points raised in this case
bave been so fully discussed, both by the Bar and the Bench,
I shall merely make one or two observations, without going
into the question, whether the warranty was an express or
implied warranty. I fully agree with the doctine laid down
by Lord Chief Justice Abbott, in Gray v. Coz, that where
goods are ordered and sold for a particular purpose, the
law implies a warranty that they are fit for that purpose.
That was taken for granted, in Fisher v. Samuda. There,
it does not appear what the course of dealing was, but
the plaintiff declared, that, in consideration that he had
undertaken to buy of the defendant a certain quantity of
beer, to be shipped for Gibraltar, the latter undertook to
furnish and deliver good and sufficient beer for that pur-
pose, and assigned for breach, that the beer was bad and
wholly unfit to be shipped for Gibraltar. The plaintiff,
however, allowed an action to be brought against him
by the seller, to recover the price, in which action he did
not object to the quality of the beer, but allowed the sel-
ler to recover a verdict for the full price agreed upon.
Baut it has been said, that the verdict which the plaintiff
has recovered in this case, cannot be sustained on either
of the counts of the declaration; as they do not shew
a sufficient contract of warranty. It appears to me,
that the tenth count is properly framed, and it cannot be
shewn on the face of the declaration, whether a warranty
be express or implied. That fact can only be ascertain-
ed by proof, unless the warranty be in writing. As
to whether the plaintiff might have been nonsuited, if
he had not proved the defendants to have been the
manufacturers of the copper, I do not take upon my-
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self to say; but it appears|tome to be a sufficient allega-
tion that they did warrant the copper to be fit and proper
for the purpose of sheathing a vessel. This is not like
those cases where a promise must be in writing, and prov-
ed as laid. The declaration only states that the defend-
ants agreed to sell the plaintiff copper for the purpose of
sheathing a vessel; and, in Read v. Nash (a), it was held,
that a promise to pay damages by a third person, in case
the plaintiff would withdraw his record, need not be in
writing, as it was not within the statute of frauds; and
Lord Chief Justice Lee said (b), * the true difference
is between an original promise, and a collateral promise;
the first is out of the statute, the latter is not, when it is
to pay the debt of another, which was already contracted.”
Here, although what took place between the parties at
the time the contract was made, might not amount to an
express warranty, yet enough was proved at the trial by
the witness Fisher, from which a warranty may be implied ;
and as the promise by the defendants to supply the plain-
tiff well, was a promise originally made to him, it need not
have been in writing; and parol evidence was properly re-
ceived in proof of such statement. This rule therefore
must be— ’
Discharged.

(a) 1 Wils. 305. (b) 1d. 306
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CASES IN EASTER TERM,

AsuBy and Another, Executors of ELiZABETH AsHBY
deceased, v. AsuBy and LETT.

THIS was an action of assumpsit for money had and re-
ceived. The declaration contained counts for money lent,
money paid, money had and received, and on an account
stated. Pleas—The general issue, and the statute of li-
mitations,

At the trial, before Mr. Justice Burrough,. at the last
Assizes for the county of Rutland, it appeared that the
plaintiffs were the executors of Elizabeth Ashby deceas-
ed, and they produced in evidence the following written

instrument :—
“ May 9th, 1816.

“ Received of Mrs. Elizabeth Ashby, 150l., which we
jointly and severally promise to pay on demand, with law-
ful interest for the same.”

This paper was signed by both the defendants, and their
handwriting proved. The paper was impressed with a re-
ceipt stamp for 2s. 6d.; when it was objected for the de-
fendants, that it was not receivable in evidence, as it
ought to have had the stamp required for a promissory
note, and which, by the statute 55 Geo. 3, c. 184, Sche-
dule, Part 1, would have amounted to 4s. 6d..

The plaintiff then called a witness to prove, that the
note was given to the testatrix for cattle sold by her to
the defendant Ashby, and that Lett signed the note as
surety for him. It was also proved, that the defendant
Ashby, between two and three years after the note was
given, had said, that 150/, was the whole money due upon
it; and that, within six years from the commencement of
this suit, he admitted that he owed Mrs. Ashby, the tes-
tatrix, 150/, without referring to the note. There was a
memorandum on the note, from which it appeared, that
only two years interest had been paid. It was further
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objected for the defendants, that the plaintiff could not
be entitled to recover, as' there was no count in the de-
claration for goods sold, which was the only consideration
for which the note was given, and that the count on an
account stated, could only be proved by the note itself,
which was not admissible, as it was not properly stamped.
The Jury, however, found a verdict for the plaintiffs for
the amount of the note and interest, leave being reserved
to the defendants to move to sét the verdict dside, and
that a nonsuit might be entered, in case the Court should
be of opinion that the plaintiffs were not entitled to re-
cover on the count on an account stated.

Mr. Serjeant Jones, on a former day in this term, ac-
cordingly obtained a rule nisi, and relied mainly on the
last objection taken at the trial, that there was no evidence
to support an account stated, but the note which the de-
fendant Ashby had referred to, when he admitted the sum
to be due.

Mr. Serjeant Adams now shewed cause.—Although the
case of Green v. Davies (a), is decisive to shew that the
instrument in question is a promissory note, and not ad-
missible in evidence, as it was not stamped as such; yet,
there was sufficient evidence of an acknowledgment of the
debt due from the defendant Askby to the testatrix, to
entitle the plaintiffs to récover on an account stated, as
the defendant said, that he owed her 150/, without re-
ferring to the note in question ; and that; coupled with the
proof that two years interest had been paid, is sufficient to
entitle the plaintiffs to retain their verdict. In Wilson v.
Kennedy (b), it was held, that where a promissory note is
void for want of a stamp, the plaintiff may go into evidence
of the consideration for which it was given. The same point

(a) 4 Barn. & Cress. 235. {5 1 Esp. Rep. 245.
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was determined in Wade v. Beasley (a), and in Manley v.
Peel(b), where a promissory note was given without a stamp,
and the maker wrote upon it a memorandum of his having
paid a certain sum for interest, Lord Ellenborough held,
that such memorandum might be read as an admission
that there was a principal sum due, which would yield so
much interest. If, therefore, a note given for goods sold,
be written on a wrong stamp, the party to whom it was
given, may resort to his original demand, and give evidence
of the consideration, or prove an admission of the debt
by the maker, as evidence of an account stated. In Green
v. Davies, although the defendant admitted that some-
thing was due to the plaintiff, still it did not appear what
the nature of the debt was, or that it was one for which
assumpsit could be maintained. Here, however, the de-
fendant Ashby admitted that 150/ was due to the testa-
trix, without referring to the note, which is sufficient to
support the count on an account stated.

Mr. Serjeant Jones, in support of his rule.—As the
consideration for which the note was given, was cattle
sold and delivered by the testatrix to the defendant Ash-
by, and there is no count in the declaration applicable to
the original demand, the plaintiffs cannot be entitled
to retain their verdict. The admission by the defendant
Ashby, that he owed the testatrix 150/, had reference
to the note; and in Castleman v. Ray (c), where there
was an acknowledgment of the drawee at the bottom of
an unstamped draft, that a third person had paid the
money mentioned in it for the use of the drawee, it was
held, that such acknowledgment could not be received in
evidence without giving effect to the draft. As, there-
fore, there is no count in the declaration applicable to the
original cause of action, or the interest alleged to be due,

-~

(a) 4 Esp. Rep.9.  (2) 5 Esp. Rep. 12].  (c) 2 Bos. & Pul. 383.
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and as the admission by the defendant as to the sum of
1501., referred to the note, which is a nullity, the rule for
entering a nonsuit must be made absolute.

Mr. Justice PArk (a).—It is highly desirable that rules
of law should be consonant to justice. The objections
raised for the defendants, although feasible, are most un-
just. It appears, that the note in question was given by
the defendant Askby for cattle sold to him by the testatrix,
and that, through ignorance or inadvertence, it was written
on a receipt stamp of the value of 2s. 6d., instead of the
stamp requisite for a promissory note, which would have
amounted to 4s. 6d. That, however, ought not to defeat
the plaintiffs of their just rights. But, if the law were de-
cisive on the point, we must yield to it, however much we
might regret it. But the Court are unanimously of opin-
ion, that, as the defendant 4shby acknowledged in a con-
versation with a third person, within six years from the
commencement of this suit, so as to bring the case within
the operation of the statute of limitations, that he owed the
testatrix 150/., withoutmaking any reference to the note, or
any other written security, it was sufficient to entitle the
plaintiffs to recover on the count, on an account stated. We
are extremely sorry that the declaration does not contain a
count for interest; the verdict, therefore, must be reduced
to 150Z., the amount of the note, and this rule must be

Discharged (5).

(a) Lord Chief Justice Best was
at Chambers.

(6) In Brown v. Watts, 1 Taunt.
353, it was held, that if a bill of
exchange, given in discharge of a
debt, is rendered inadmissible, by
being on an improper stamp, the
plaintif may prove his original
debt; and, in Farr v. Price, in an
action on a promissory note on

a wrong stamp, Lord Kenyon
observed, (1 East, 58), that as
there were other general counts
in the declaration, if the plaintiff
could give other evidence of a con.-
sideration paid by him to the de-
fendant, he would not be conclud-
ed from recovering, by the fact of
the defendant’s having given an
imperfect prom’ssory note for it.
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EvERETT v. DESBOROUGH. ’

THIS was an action of assumpsit against the defendant,

the secretary of the A¢las Insurance Company, on a policy

of assurance, effected for the plaintiff, on the life of one

James House. The declaration stated, that on the 22nd

April; 1828, the plaintiff cansed to be made a certain po-
licy of assurance, whereby, after reciting that he was de-
sirous to effect an insurance with the Atlas Company, on

the life of House, for the term of one year, from the 18th

April, 1828; and, that the plaintiff had accordingly paid

at the Company’s office at Warminster, in the county of
Somerset, 37l. 17s. 6d., as a premium for such insurance
for one year; three of the Directors of the Company,
whose hands were subscribed to the policy, relying upon
the truth of a certain declaration made by the plaintiff on
the 22nd March, 1828, in compliance with the conditions
on the policy indorsed, did agree with the assured, that
they, the Directors, would, in case House should happen
to die at any time within the term of one year, commen-
cing from the said 18th April, pay out of the stock and
funds of the Company, to the assured, within three
months after the decease of House should have: been no-
tified to the Directors of the Company, the sum of 1,000L. ;
provided always, that the policy and the assurance there-
by effected, should at all times and under all circumstan-
ces, be subject to such conditions and stipulations as were
contained in the printed proposals indorsed thereon, in
the same manner as if the same were wholly and actually
repeated and adapted to the present case. The plaintiff
then alleged the payment of 37/, 17s. 6d., as a premium
for the insurance of the said sum of 1,000/.; and, after
averring mutual promises, in fact, said, that the decla-

and that he was bound by his mis- statement to the agent of the office, and, therefore, that it avoided
the policy as against the plaintiff, although he was wholly unacquainted with A4.’s mode of life, but,
on the contrary, believed him to be a man of temperate habits.
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ration in the policy mentioned, in compliance with the
conditions thereonindorsed, was; and is, a certain declara-
tion as follows, (that is to say):—

“I (the plaintiff), being desirous to make an assurance
with the Directors of the Atlas Assurance Company, in
the sum of 1,000Z, upon the life of James House, born
at, &c., on, &c., but now residing at Warminster, in the
county of Somerset, do hereby declare to the best of my
belief, that the age of the said James House does not ex-
ceed forty-four years, that he has had the small pox, that
he has not had the gout, that he has not suffered a spit-
ting of blood, and that he is not, and has never been
afflicted with asthma, or fits, or any other disorder which
tends to shorten life. I do hereby agree, that this de-
claration shall be the basis of the contract between me
and the Company; and that, if any untrue averment is con-
tained in this declaration, in setting forth the age, state of
health, or other circumstances, relative to the said James
House, all monies which shall have been paid to. the
Company upon account of the insuranee so made by me,
shall be forfeited. Dated, &c.”

The plaintiff then averred, that in the printed propo-
sals mentioned and referred to by the policy, it was ex-
pressed and declared, that persans proposing to effect
life assurance would be required to state the following par-
ticulars, viz., * name and residence of the party by whom
the proposal was made ;—name, residence, and profession of
the person whose life was to be assured, and in caseof an
assurance upon survivorship, the name, residence, and
profession of each party ;—place and date of birth, and age
next birth-day ;—sum to be assured, and the term;—whe-
ther afflicted with gout, asthma, fits, spitting ef blood, or
anyother disorder which tends to shorten life ;—whetherthe
party has had either the small-pox or cow-pox;—whether
the party would attend personally, either at the office in
London, or before one of the Company’s agents ;—whether
employed in the military or naval service ;—the names and
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residences of two gentlemen to be referred to respecting
the present and’ general state of health of the life to be
assured—one to be the wsual medical attendant of the
party. A declaration as to all the above points will be
considered as the basis of the contract between the as-
sured and the Company. If the above declaration should
not be in all respects true, then the policy would become
void, and the premium that might have been paid, would
be forfeited.”

The plaintiff then averred, that the declaration so re-
Jerred to in the policy, and so made by him, was in all re-
spects true. ‘That, on the 15th June, 1828, House died,
and that his decease was duly certified to the Company,
and proof of his death afterwards adduced; and that, al-
though the plaintiff had in all things conformed himself to,
and observed, performed, fulfilled, and kept all things in
the policy, and conditions, and stipulations contained, on
his part and behalf to be observed and performed, accord-
ing to the form and effect of the policy, and of the said
proposals and conditions; yet, that the defendant would
not pay the plaintiff the said sum of 1,000, so by him
insured as aforesaid, but altogether refused and neglected
so to do.

Then followed the usual money counts. The defend-
ant pleaded the general issue, and paid the amount of
the premium into Court, upon the count for money had
and received.

At the trial, before Mr. Justice Gaselee, at the last
Assizes at Salisbury, the execution of the policy was
proved, and certain conditions on the back of it, in the
terms as set forth in the declaration, were declared to be a
part of the policy, as much as if they had been repeated
in the body of it.

For the plaintiff, a witness of the name of Lye was
called, who stated that he was an agent of the Atlas As-
surance Company, at Warminster, near which place the
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plaintiff and House lived; that, as the witness knew that
the plaintiff held a leasehold estate determinable on the
death of House, he, the witness, applied to the plaintiff to ef-
fect an insurance on House's life, with the A4¢las Company.
That the plaintiff accordingly agreed to effect an insur-
ance to the amount of 1000/, but he told the witness, that,
as he had never seen House, and knew nothing of his ha-
bits or mode of life, he, Lye, was to make the necessary
inquiries respecting him. That Lye, who had known
House from his childhood, accordingly called at his mo-
ther’s near Warminster, where he had been residing for
some months and managing her farm; that he appeared in
full health, and that several of the inhabitants of War-
minster told Lye that House was considered to be one of
the healthiest men there; and that, during his stay with his
mother, he had led a sober and temperate life. That Lye
also called at a house in Batk, which was sixteen miles
from Warminster, and where House had lived for some
years previously to his going to his mother’s, That, on
Lye's asking House who his usual medical attendant was,
he said, * I have never had occasion for a doctor, some-
times I have taken Harvey's quack pills, but Mr. Vicary,
of Warminster, knows as much of me as any man.” On
Mr. Vicary being called as a witness at the trial, he stated
that he was a surgeon and apothecary, practising at War-
wménster, that he had known House from his birth, and had
attended different members of his family, but had never
attended him professionally, and that he never saw a more
robust or healthy man. A letter was then given in evidence
from Mr. Vicary to the defendant, as Secretary of the A¢-
{as Company, in which he described: House as a strong,
and apparently healthy man. There was also a letter ad-
dressed to the defendant by Lye, in which he stated that
House had referred to Mr. Vicary, as his usual medical
attendant; that he, Lye, shewed the declaration required
by the pelicy, and which was in writing, to the plaintiff, and
VOL. M. 0
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which occupied one half of the sheet of the written state-
ment transmitted to the office by Lye, and was about to read
it to the plaintiff, when he said, *“ I dare say it isall correct;”
and, on the other half sheet, the plaintiff signed a separate
declaration that he believed House had had the small pox,
but had not had the gout, &c. &c., and was not afflicted.
with any disorder tending to shorten life, in the terma as
set out in the declaration.

Several witnesses were called by the defendant on the
part of the office, who proved, that, when House resided at
Bath, he was much addicted to drinking; that sometimes
he would be in a continual state of intoxication for a fort-
night or three weeks together. That, when he became
sober, he always sent for a Mr. Harvey, a quack doctor
at Bath, who bled him copiously, and gave him strong
laxative medicines. That, a short time before the insur-
ance was effected, House left his mother’s at Warminster
and went to Bath; that he soon afterwards indulged in
one of these fits of drunkenness, and, on his recovery, re-
turned to his mother's at Warminster, where he died on
the 15th June, 1828, being about two months after the po-
licy was executed. It appeared, however, that neither the
plaintiffnor Lye, nor any of the inhabitants at Warminster,
knew of House's acts of intemperance at Bath, or that he
had ever been attended by Harvey; and Mr. Vicary, on
being recalled, said, that, shortly before the insurance
was effected, he saw House, and that whatever his hahits
might have been before he came to reside with his mother
at Warminster, they had produced no visible effects upon
his person or constitution.

For the defendant, it was msuted, that the fact of the
frequent intoxication of House, at Bath, as well as his
having been attended there by Harvey, ought to have
been communicated to the office; and that, at all events,
they should have been informed of the name of House's

usual medical attendant at Bath, particularly as he chiefly

resided there; and that Mr. Vicary, at Warminster, could
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not be considered as his usual medical atiendant; and,
therefore, that the conditions mdorsed on the policy had
not been complied with.

For the plaintiff, it was submitted, that, by those condi-
tions, he had only warranted against any disorder tend-
ing to shorten the life of Howuse, and that” drunkenness or
intemperate habits did not fall within the terms of the con-
ditions; that it was sufficient to entitle the plaintiff to re-
cover on the policy, to shew that House was an insurable
life at the time the insurance was effected. That House
was not the agent of the plaintiff; and therefore that he
ought not to be affected by any misrepresentation or sup-
pression of any material fact, which he, House, ought to have
communicated to Lye, who was not only the agent of the
company, but induced the plaintiff to effect the insurance in
the first instance; and as the plaintiff told Lye, that he
did not even know House, but desired Lye to make the
necessary inquiries respecting him, the office must be
bound by Lye's acts; and the plaintiff was altogether ex-
onerated from stating all the particulars the office might
have required previously to the insurance, as Lye under-
took to take that duty upon himself.

The learned Judge left it to the Jury to say—First, whe-
ther or not, at the time of effecting the insurance, House
was an insurable life? Secondly, whether there had been
a concealment of any circumstance which it was material
for the Insurance Company to have known; and Lastly,
whether Lye acted as the agent of the plaintiff, or of the
Company, or of both?

The Jury found that House was an insurable life; that
there was no concealment by him of any material circum-
stance from the Company, and that Lye was the sole agent:
of the Company: and they accordingly gave a verdict for
the plaintiff for the amount of the sum insured. Leave,
howerver, was reserved to the defendant, to apply to the
Court to set aside the verdiet and enter a nonsuit, in case
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they should be of opinion that there was a concealment
by House to Lye, at the time he made the inquiry as to
the person who was his usual medical attendant, and by
which the plaintiff must be bound.

Mr. Serjeant Merewether, on a former day in this Term,
accordingly obtained a rule nisi, and submitted, that House
had not made a fair or proper representation of the state
of his health and his habits of life at the time the inquiries
were made by Lye, and that, at all events, he ought to
have referred to Dr. Harvey, as his medical adviser, as
he constantly attended him after indulging in his fre-
quent and secret fits of intoxication. Lye was induced to
believe that House was an insurable life, from his robust and
healthy appearance, and the character he bore at War-
minster. In Maynard v. Rhodes (a), where an insurance
was effected on the life of a third person, by a creditor,
and misrepresentations were made by the party whose life
was insured, of the state of his health; it was held to viti-
ate the policy, although the creditor, for whose benefit the
insurance was effected, was ignorant of the representations
being false, and although the party did not die of the dis-
ease he was afflicted with at the time he made such repre-
sentations. In Morrison v. Muspratt (b), where a female,
on whose life it was proposed to effect an insurance, was
represented to the office by a medical man as enjoying
ordinarily a good state of health, and the insurance was
effected accordingly; but it appeared, that, a short time pre-
viously, she had been seised with a pulmonary attack, and
was attended by another medical adviser; and as those facts
were not disclosed at the insurance office, this Court held,
that the Jury ought to have been called on to consider
whether the illness, and the attendance of the other medi-
cal man, ought not to have been disclosed to the insurers;

() 1 Carr. & Payne, 360; S. C. 5 Dow. & Ryl. 266.  (b) 4 Bing. 60.
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and that it was not sufficient to direct them generally to
consider, whether'or'not'thére had been any misrepresen-
tation. And in Lindenau v. Desborough (a), the Court of
King's Bench held, that it is the duty of a party effecting
an insurance on life, or on property, to communicate to
the assurer all material facts within his knowledge, touch-
ing the subject-matter of the insurance; and that it is a
question for the Jury, whether any particular fact was or
was not material.

Mr. Serjeant Wilde now shewed cause.—The plaintiff
complied with the conditions indorsed on the back of the
policy as far as he was concerned, and averred, that the
declaration referred to in that instrument, and which was
so made by him, was in all respects true. That declaration
was to be considered as the basis of the contract between
the assured and the Company. The conditions as to the
description of the person whose life is to be insured are
preliminary to the contract, and if the party effecting the
insurance, or for whose benefit it is made, give an untrue
statement, or answer falsely to questions put to him
by the agent of the office, knowing such statement to be
false, it must be admitted that it would avoid the po-
licy as against him; but it was competent to the assurers
to dispense with any of the preliminary inquiries, or they
mjghi require a full and satisfactory account of the habits of
the party whose life was to be insured. Here, however, the
agent of the Company merely required the plaintiff to de-
clare whether House was, to his knowledge, afflicted with
any disorder which tended to shorten life; and the agent
took upon himself the responsibility of inquiring as to the
person who was the usual medical attendant of House, and
also as to his mode of life, or whether he was a man of intem-
perate habits which might tend to produce disease; and
his being addicted to intoxication was merely a habit and

(a) 8 Barn. & Cress. 586; S. C. 3 Man. & Ryl. 45,
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not a disorder or disease. Lye was not the agent of
the plaintiff, but the agent of the office alone, and he so-
licited the plaintiff to effect the insurance on the life of
House in the first instance. The plaintiff was wholly um-
acquainted with him, and requested Lye to make the ne-
cessary inquiries respecting him; the office, therefore,
must be bound by Lye’s acts, and there was no evidence
that the plaintiff knew the terms of ‘the conditions indors-
ed on the policy, as Lye merely requested him to sign a
declaration as to the age and disorders with which Howse
had been afflicted within his own knowledge. It must,
therefore, be assumed, that the office dispensed with the
eondition or declaration from the plaintiff as to the person
who was the usual medical attendant of House, or that the
Directors were satisfied with the representations made by
Lye on that point. The policy was not executed until a
month after.the declaration by the plaintiff was made ; and as
it was considered to be the basis of the contract between the
parties, the office should bave taken care and made every
necessary inquiry respecting the mode of life and occupa-
tion of House, particularly as it was wholly left to their
agent to do so; and as the negotiation was carried on be-
tween him and the plaintiff before the policy was executed,
the insurance office cannot afterwards raise an objection, or
seek to avoid the instrument, on the ground that the plain-
tiff has not communicated to them information which they
never called upon him individually to make. The office
might have dispensed with the condition as to the place
where House was born, and it must be now assumed that he
gave Lye all the information he required as to his mode of
life, and that the statement made by him was in compliance
‘with the conditions indorsed on the policy, and which state-
ment was transmitted to the office, together with another
made by Lye himself, and in which he stated that House

.had referred him to his usual medical attendant, whom he

named accordingly. A communication made by House, as
cestui que vie to the agent of the Company, is altogether dif-
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ferent from a communication made by the plaintiff himself
as the assured. Besides, Lye was acquainted with House,
and it was therefore incumbent on him to make the necessa-
ry inquiries, mare particularly as the plaintiff requested
him to do s0, and told him that he had never seen House,
and in fact knew nothing of him. Admitting, that if the
plaintiff, or his recognized agent, had made a mis-statement,
or suppressed, or concealed a material fact from the office,
he must be bound by it; yet, Lye, as the agent of the
Company, undertook to make the necessary inquiries.
The plaintiff was altogether absolved from making any de-
claration as to the medical man who usually attended
Howse, and, as he had never seen him, he was not the
agent of the plaintiff. This, therefore, distinguishes the
present case from those of Lindenau v. Desborough,
Morrison v. Musprati, and Maynard v. Rhodes. In Lin-
denas v. Desborough, the Court grounded their decision
on the circumstance, that the assured had failed to com-
municate to the insurers, a material circumstance within
his own knowledge, or that of his agent, viz. the state of
the mental faculties of the party whose life was insured ;
and Mr. Justice Littledale said (a): * Itis the duty of the
assured, in all cases, to disclose all material facts within
their knowledge.” Here, however, the assured had no
knowledge of House; and as the agent of the Company
undertook to make the necessary inquiries as to his mode
of life, they must be bound by it, and the plaintiff was
consequently relieved from making any inquiries himself.
In Morrison v. Muspratt, the assurance was effected by
a husband on the life of his wife, and he introduced a
medical man, who resided at a distance, and did not at-
tend on the wife when the insurance was about to be ef-
fected ; but she was then visited by another medical prac-
titioner, who lived in the neighbourhood, and who or-
dered her diet to be regulated, as she had a cough and

(a) 8 Barn. & Cress. 592,
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became emaciated, and had every symptom of a pul-
monary - attack; and as the husband must have been
aware of her illness, he ought to have disclosed the
name of the medical person who actually attended her;
and as it was a most material fact, to which the attention
of the Jury was not called, the Court directed a new trial.
In Maynard v. Rhodes, the plaintiff was an annuity cre-
ditor of Mr. Lyon, on whose life the insurance was ef-
fected, andthe parties were consequently known to each
other; and previously to the execution of the policy, in
answer to certain questions put to him by the office, he
stated that he had no medical attendant, except a gentle-
man at Chichester, whom he named; and he further said,
that he had never had a serious illness; whereas, it was
proved, that, from the month of February to the month
of April, 1823, Mr. Lyon had been attended by Dr.
Veitch, a physician, and Mr. Jordas, a surgeon, on ac-
count of inflammation of the liver, a fever, and a deter-
mination of blood to the head; for which active medicines
were provided, and leeches frequently applied, and yet
Mr. Lyon did not communicate the nature of such disease,
or the attendance of those medical gentlemen upon him,
although he made his declaration to the office in May,
1823, and they had attended him from February to April
preceding. That was a concealment of a most material
fact. There, too, the assured was the agent of the party
whose life was insured—whilst here, -the plaintiff had

‘never seen House, but requested Lye, as the agent of the
office, to make the necessary inquiries respecting him.

The plaintiff, therefore, could not know what conversa-
tion took place between them, or the nature of the com-
munication Lye made to the office; and the Jury express-
ly found that he was the agent of the office alone—and,
as he acted without the interference of the plaintiff, in
making the inquiries as to Fouse's habits of life, the
office must be bound by his acts; and the declaration of
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the plaintiff was consequently confined to facts within his

own knowledge, viz. as to the age of Howse, and his not .

having been affected with certain diseases or disorders;
and the declaration as to the person who was the usual
medical attendant on House, was made by Lye alone, and
the office acted on his representation, and caused the
insurance to be effected accordingly; and, although fre-
quent fits of intoxication might produce disorder or dis-
case, yet it seems that they had produced no visible effect
on the appearance or constitution of House.

Mr. Serjeant Merewether, in support of his rule.—The
misrepresentation made by House to Lye, as to the per-
son who was his usual medical attendant, not only avoids
the policy altogether, but the plaintiff must be bound by
the consequences of such misrepresentation, as House
was impliedly his agent, as the insurance was effected on
his life, and he was bound to answer every inquiry made
by Zgye, as to the state of his health and the medical man
who usually attended him. The case of Maynard v. Rhodes
is expressly in point, where it was decided, that if mis-
representations are made by the party whose life is in-
sured, as to the state of his health, it would vitiate the
policy as against the assured, although he was not privy
to the representations; for, as Mr. Justice Bayley said (a):
“The representation made by Mr. Lyon, as to the state
of his health, must be incorporated in the policy as a con-
dition, making the instrument void or binding according
as the condition should or should not be broken.- It can
make no difference as to the result, in point of law, whe-
ther the insurance is for the benefit of the party whose
life is insured, or for the benefit of a third person. The
truth of the representation is equally a condition in both
cases:” and Mr. Justice Holroyd said: ‘“ It was a condi-
tional policy, and the party for whose benefit it was ef-

() 5 Dow. & Ryl. 267.
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fected must stand to the consequences.” As, therefore,
the declaration made by Howse to Lye, as to the person who
was his usual medical attendant, was equivalent to a de-
claration made by the assured himself; and it was proved
that Vicary had never attended House professionally, the
misrepresentation and concealment of the fact that Dr. Har-
vey had frequently attended him at BatA, are not only mate-
rial, but avoid the policy altogether. If House had said,
that he had called in a quack doctor at Bath, Lye would, of
course, have made further inquiries; and if the office had
ascertained that House was addicted to drunkenness or
intemperance, they would either have refused to effect the
insurance, or required a larger premium. Although Lye
was the agent of the office, yet House was the agent of the
plaintiff, and was the only person who could give a correct
account as to his mode of life, and also the name of the
medical man who was in the usual habit of attending him.
On the authority of Maynard v. Rhodes, the plaintiff
cannot be entitled to recover, and, therefore, the Court will
direct a nonsuit to be entered.

Lord Chief Justice Best.—No longer ago than when
the case of Morrison v. Muspratt came before this Court,
we decided, that if reference be made to a person who
had been the medical adviser, but not to a person
who was the medical attendant of the life sought to be
insured at the time the policy was effected, the omission
to refer to the actual medical adviser or attendant would
vacate the policy, and we granted a new trial, as the cir-
cumstance, that the female whose life was insured, was
attended by a medical man shortly before the policy was
effected, was not disclosed to the assurers, nor submitted
to the consideration of the Jury:—and in the subsequent
case of Lindenax v. Desborough, Lord Tenterdem spoke
in terms of approbation of the decision of this Court; and
having, at the trial, left it to the Jury to say, whether
there were any facts material to be known, which were
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not mentioned to the assurers, and that, if there were, the
policy was void:—the plaintiff elected to be nonsuited,
leave being reserved to him to move for a new trial,
on the ground of mis-direction; and his Lordship said,
after argument in Banc (a): * Upon the authority of the
cases of Morvison v. Musprait, and Bufe v. Turner (b), 1
think I should not have done wrong in leaving the case to
the Jury in the manner proposed at the trial:"—and the
Court refused a new trial. Now, how is the case of Mor-
rison v. Musprait to be distinguished from the present?
It is true, that there, the reference was made by the as-
sured ; whilst, here, it was not made by the assured, but
by the person whose life was insured. Is then the as-
sured affected or bound by any misrepresentation of the
party whose life is insured? That very point was express-
ly decided by the Court of King's Bench, in the case of
Maynard v. Rhodes. There, Mr. Lyon, on whose life the
policy was effected for the benefit of the plaintiff, in con-
formity with the regulations of the insurance office, at-
tended to give the usual information as to the state of his
health. But, a few months afterwards, Mr. L. died of
a disorder of long standing, but which he had conceal-
ed from the office at the time the policy was effected. It
is true, that that was a concealment of a more important
fact than in the present case; but Lord Chief Justice
Abboti, who tried the cause, told the Jury, that, if they
were satisfied that the representation made by Mr. Lyon
was not substantially true at the time the policy was effect-
ed, it must be considered as a condition incorporated in the
policy, by which the plaintiff would be bound, although he
himself was not privy to the falsehood of the representa-
tion; and his Lordship having directed the Jury to find
a verdict for the defendant; after an application for a
new trial, on the ground of mis-direction, Mr. Justice

(s) 8 Barn. & Cress. 592. (b) 6 Taunt. 338.
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Bayley said: ¢ I .am of opinion that the direction of the
Lord Chief Justice to the Jury was correct in point of
law:" and Mr. Justice Holroyd said: * If the Jury were sa-
tisfied that the representation, though made by Mr. Lyos
himself, was untrue, it can make no difference in the
legal result, whether the policy was effected for his bene-
fit or not. It was a conditional policy, and the party for
whose benefit it was effected must stand to the conse-
quences:"—and Mr. Justice Littledale said, that he had
not the slightest difficulty upon the point, and that he
agreed with the rest of the Court. That is a very recent
decision, and is expressly in point. But, if we look at the
circumstances of this case, I think we may decide it on
the general principle, that if the assurers are bound by
the .acts of their agent, so the assured must be deemed
responsible for any misrepresentations made by his agent,
touching the subject-matter of the insurance; and, here,
the plaintiff made House his agent for that purpose,
whose life he agreed to.insure; for when Mr. Lye ap-
plied to the plaintiff, he said that he knew nothing of
House, that he had never seen him; and he also told Lye
to make the necessary inquiries respecting him. To whom
should Lye go to make such inquiries, or who could give
him any direct or satisfactory information upon the sub-
ject but House himself? The plaintiff, as the assured,
must, or ought to have known the nature of the state-
ment made by Lye to the office, for he swore that he
shewed the paper in which such statement was contained,
to the plaintiff, and was about to read it to him, when he
said, * I dare say it is all correct.” If he was acquainted
with the terms of Lye's statement, he must have known
that House had been asked the question, ¢ to what medi-
cal practitioner do you refer the Directors of the office, as
most competent to give evidence respecting your present
and general state of health and constitution, and your
habits of life?” and that House had answered, * I have
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never had occasion for a doctor, but Mr. Vicary, of War-
minster, knows as much of me as any man.” That was a
direct reference to that gentleman, and confined to him
alone; and by suffering that statement to be transmitted
to the office, the plaintiff adopted the reference, and the
answer made by House, whom he constituted his agent for
the purpose of giving such reference. The question then
is, was that a true and proper reference? I clearly think
not, on the authority of Morrison v. Muspratt; and that
the circumstance, that House had been attended at Bath
by Dr. Harvey, ought to have been disclosed to the as-
surers. Mr. Vicary stated, that he had never been the
medical attendant of House, but had only been called in
as such by other members of his family. - But a quack
doctor, although strictly not a medical man, had attended
him for several years, during his residence at Bath; and al-
though he might have blended the several characters of
physician, surgeon, apothecary, and quack doctor toge-
ther, yet, he might have been enabled to speak of House's
habits of life, and whether they had -a tendency to pro-
duce disease. Without entering into the question, whe-
ther an inveterate habit of frequently indulging in drunk-
enness, may have a tendency to produce disease, it is
sufficient for us to say, that the usual and proper medical
attendant on the party whose life was insured, was not
referred to, according to the terms and conditions in-
dorsed on the policy, which were set out in the declara-
tion, and in which it was alleged that it was provided that
the policy and the assurance thereby effected, should at
all times, and under all circumstances, be subject to such
conditions and stipulations as were contained in the print-
ed proposals indorsed thereon, in the same manner as if
the same were wholly and actually -repeated and adapt-
ed to the present case; and one of those conditions was,
that “ the names and residences of two gentlemen were
to be referred to, respecting the present and general state
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of health of the life to be assured, one to be the wsual
medical atiendant of the party.” The plaintiff afterwards
averred, that he had in all things conformed himself to,
obeerved, performed, and kept all things in the policy, and
the conditions and stipulations therein contained, on his part
to be observed and performed, and consequently that must
include the condition as to the usual medical attendant of
the party whose life was proposed to be insured. Without
proof of such reference having been made, the plaintiff
could not be entitled to recover; and it is not an unneces-
sary allegation, for the declaration would have been bad
without it, as it would not have truly set forth the com
tract between the parties. That contract was not con-
fined to what is contained in the body of the policy, but
extended to the conditions indorsed upon it, and also
embraces the stipulations or representations required by
those conditions; and it was incumbent on the plaintiff to
allege and prove that the whole of them had been com-
plied with. That, however, he failed to do; and I
think that House must be considered as his agent, and
that the plaintiff was bound by his misrepresentations, and
consequently that this action cannot be sustained. '

Mr. Justice PARk.—In all eases where assurances are
effected on lives, every regard and attention should be
paid to the assured, as, in general, the assurance is effect:
ed, either to make provision for his family, or for a debt
bond fide due to the person for whose benefit the insur:
ance is made. Here, there is no ground to cast the least
imputation on the plaintiff, for I have no doubt, that the
transaction, as far as he was concerned, was conducted
uberrimd fide. Wishing, however, to give every indul-
gence and latitude to the assured, still there must be a
full and accurate representation made by him to the as-
surer, of all the material circumstances relative to the
profession and state of health of the party whose life is
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meant to be insured, if not, the parties would enter into
the contract on unequal terms. Applying that principle
to the present case, I am of opinion, that the plaintiff is
not entitled to recover, What are the facts? Mr. House's
life being the subject of insurance, the plaintiff being
the person who was to be benefited by such insurance,
informed the agent of the Company, that he did not know
House, and desired him to make the necessary inquiries
respecting him. The agent, of course, thought that he
could obtain the best information from House himself, and
went to him accordingly. The plaintiff, therefore, must
be bound by the representations made by House, concern-
ing his state of health, and the medical person who usually
attended him. He was asked by Lye, who was his usual
medical attendant, when he answered, that he had never
bad occasion for a doctor, that sometimes he had taken
Harvey's quack pills, but that Mr. Vicary, of Warminster,
knew as much of him as any man. But, that was not
true; for, so far from Mr. Vicary being his usual medical
attendant, that gentleman stated at the trial, that he had
never attended House professionally, but only some of the
members of his family, at Warminster. Although Dr.
Harvey might unite all the different branches of the pro-
fession in his practice as a quack doctor, still he was the
usual medical attendant of Hoxse, and his name was never
mentioned by him. Is, then, the plaintiff, who causes the
insurance on the life of Howse to be effected, to be bound
"by his acts. The case of Maynard v. RAodes appears to
me to be expressly in point, and undistinguishable from
the present. There the assured was as ignorant of any
thing like frand, and as free from suspicion as the plain-
Gff in this case, and yet the Court held that he was
bound by the representations of the life insured. But,
it has been said, that the representation made by House,
as to the person who was his medical adviser, was not
so material a mis-statement as in the case of Maynard
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v. Rhodes; but I think it was. If House had never’
called in or employed a medical man, the question would

be altogether different; but having done so, it was most

material that he should have been referred to, and the

plaintiff must, or ought to have known that it was material,

for he has averred in his declaration, that he has in all

things conformed himself to, performed, fulfilled, and

kept all things in the policy, and conditions, and stipuls-

tions therein contained, to be observed and performed on

his part; and, therefore, he could not be entitled to re-
cover in this action without proving an exact and strict
performance of all those conditions and stipulations. He
might have alleged that the defendant had dispensed with
the condition as to a reference to the usual medical at-
tendant of the party whose life was to be insured, accord-
ing to the principle established in Jones v. Barkley (a),
where it was held, that if it be agreed, that some act should
be performed by each of two parties at the same time, he
who was ready and offered to perform his part, but was dis-
charged by the other, might maintain an action against the
other for not performing his part of the agreement. Here,
however, the plaintiff has averred the exact performance
of all the conditions and stipulations indorsed on the
policy, and failed to prove that House referred to his usual
medical attendant, which was one of the conditions. If
this objection had been raised at the trial, it would have
been an answer to the action. I cannot but regret that
the plaintiff has lost the benefit of his insurance, but it is
of the utmost consequence to the public, that our decic
sions should be founded on legal principles, and that we
ought not, on any account, to infringe on established
rules, or overturn cases which are founded on a legal basis.

Mr. Justice BurroueH.—It is now difficult to frame a
declaration on a policy on a life insurance, on which the

(a) 2 Dong. 684,
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‘assured can succeed, as the Directors of several Companies
seek to avail themselves of every possible objection. But
I am of opinion that we are bound to decide this case on
the authority of Maynard v. Rhodes, for the party whose
life was insured concealed a most material fact from the
agent of the office, whom the plaintiff directed to make
the necessary inquiry, viz. the name of his usual medi-
cal attendant; and Howse not only did this, but said, that
he had never had occasion for a doctor, which was com-
pletely negatived at the trial, as it appeared that he had
always been attended by Dr. Harvey after his fits of
drunkenness had subsided. He might have died of a
disease occasioned by frequent intoxication, which, in
all human probability, would tend to shorten his life;
and the misrepresentation made by him vacated the
policy, as he referred to a medical man who, in fact, had
never attended on him as such. One of the particulars
required to be stated by the conditions, previously to the
policy being effected, was the names and residences of two
gentlemen who might be referred to, respecting the pre-
sent and general state of health of the life to be assured—
one to be the usual medical attendant of the party. In
this case, Dr. Harvey was the person to whom House
ought to have referred, and who, if applied to, would,
no doubt, have disclosed the facts of his intemperance
and habityal acts of drunkenness: and at the bottom
of the conditions indorsed on the policy, it is stated,
‘that u declaration as to all the above points will be
considered as the basis of the contract between the as-
sured and the Company: and, if the declaration be
not true in every respect, the policy will be void. 'As,
therefore, the reference required to the usual medical at-
tendant of the party whose life was to be insured, was not
complied with, but was altogether suppressed, and a mis-
representation made to another, I concur with the Court
in thinking that the plaintiff is not entitled to recover,
YOL. III, P
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Mr. Justice GasELEE.—I am of the same opinion. I have
looked most attentively at the case of Maynard v. Rhodes ;
it is there stated that the person whose life was insur-
ed, attended himself to give the usual information as to the
state of his health, in conformity with the regulations of
the office (a). Now, it appears by the conditions, that that is
not necessary, as he might attend before one of the Com-
pany's agents; and here, Lye, as such agent, went to
House for the purpose of making the necessary inquiries,
which the plaintiffrequested him to do. By one of the con-
ditions indorsed on the policy, it is necessary that the names
and residences of two gentlemen should be referred to,
respecting the state of health of the life to be assured, one
of whom was to be his usual medical attendant. Now,
who is the person who can best disclose the name of such
attendant? Unquestionably, the party whose life is meant
to be insured; and here, House was applied to by the au-
thorized agent of the Company for that purpose, and
with the sanction of the plaintiff himself; and House cer-
tainly gave a gross misrepresentation of the fact. But it
has been said, that House was not the agent of the plain-
tiff; yet, Lye was the agent both for him and the Company;
for the plaintiff told Lye to make the requisite inquiries re-
specting House, and when Lye was about to read the state-
ment he had made in writing to the plaintiff, he stopped him
and said: “ I dare say it is all correct.” That appears to
me to oonstitute Lye the agent of the plaintiff, as far as
he was authorized to make the necessary inquiries, and he
must be therefore bound by the misrepresentations made
to him by House, to whom it must be assumed that the
plaintiff referred, as he was the only person likely to give
correct information on the subject. No objection was
raised at the trial, as to a variance between the conditions
as set out in the declaration, and the proof as to the pro-

(a) See 6 Dow. & Ryl. 266.
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per reference to, the usual medical attendant of House. I
admit, that it was competent to the assured to have dis-
pensed with either of the conditions indorsed on the policy,
according to the principle established in Jones v. Barkley.
There, however, the case of Kingston v. Preston was refer-
ed to (a), where Lord Mansfield drew a distinction between
mutual and independent, and dependent covenants, and
conditions precedent or subsequent; and here, the plain-
tiff ought to have averred, not only that he had complied
with certain stipulations required by the conditions, but
that he was absolved from the exact performance of the
whole, as the office did not insist upon it. Then, the
question would have been, whether the office had dis-
pensed with the condition requiring the reference to
House's usual medical attendant, or not, and which might
have been proved at the trial. I was then strongly inclined
in favour of the plaintiff, but now agree with the Court,
in thinking, that the rule for the nonsuit must be made—

Absolute.
(a) 2 Doug. 688.

——

ArMiTaGE . NaNcY Berry, Administratrix of Josnua
BERRY, deceased.

'THIS was an action of assumpsit, and brought against
~ the defendant, as administratrix of her late husband, a
surety for the payment of the sum secured by the follow-
ing promissory note:—

¢ Deighton, near Huddersfield, March 9th, 1816.

“ On demand, we jointly and severally promise to pay
Mr. Joseph Gummersall, or order, the sum of 100/, of law-
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An instrument
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“ On demand,
wejointlyand se-
verally promise
to pay J. G., or
order, 1001, with
lawful interest
for the same,
from the date
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only a promis-
sory note stamp
of 3s. 6d., as it
is distinguish-

able from a note payable fo bearer on demand, which may be re-issued after payment.
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ful money of Great Britain, with lawful interest for the
same, from the date hereof, value received.
As witness our hands. Wm. Jackson.

Joshua Berry.
Wm. Dyson.”
Indorsed—** Joseph Gummersall. -
John Armitage.”

By anorder made by Lord Chief Justice Best on the 13th
Aprillast, all matters in this cause were referred to an arbi-
trator,who, on the 23rd instant, found that there was due to
the plaintiff, upon the above note, 46/ 6s. 1d., which sum
he awarded to be paid by the defendant, as administratrix,
to the plaintiff, together with the costs of the action and of
the reference. The arbitrator then stated, at the request
of the defendant, that when the note was given in evidence
before him, it was impressed with a 3s. Gd. stamp, when it
was objected, onthe part of the defendant, that it ought
to have been impressed with an 8s. Gd. stamp, as coming
within the first class of promissory notes mentioned in the
statute 55 Geo. 3, c. 184, Schedule Part 1 (a); and the case
of Keates v. Whieldon (b), was cited and relied on as an
authority in favour of the point. That, after attentively
reading that case, the arbitrator over-ruled the objec-
tion, being convinced that it did not apply in this in-
stance, because, the note in question being payable fo or-
der, and transferable only by indorsement, could not be
re-issued after having been once paid; and it being the

(a) 8 Barn. & Cress. 7; S. C.
nomine East v. ——, 2 Man. &

thought fit.—A promissory note,
for the payment, in any other man-

Ryl. 8.

(4) By which, a promissory note,
for the payment, to the bearer on de-
mand, of any sum of money exceed-
ing 50I. and not exceeding 100, is
liable to a stamp of 8s. 64., which
note may be re-issued, after pay-
ment thereof, as often as shall be

ner than to the beurer on demand,
but not exceeding two months af-
ter date, or sixty days after sight,
of any sum of money, exceeding
50l. and not exceeding 100¢, is
liable to a stamp of 3s. 6d . and is
not to be re-issued after being
once paid.
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uniform practice of the profession and of merchants to use,
and of the stamp distributors to give out stamps of the
second class for promissory notes of this description, the
arbitrator did not feel the slightest doubt in considering
the note to be properly stamped. But he stated the above
circumstances, in order that he might have the opinion of
the Court upon the subject. :

" The order of reference having been made a rule of
Court, Mr. Serjeant Jones now applied for a rule to shew
cause why this award should not be set aside, and he re-
newed the objection taken before the arbitrator, and, in
support of it, relied on the 14th section of the 55 Geo. 3,
and contended, that the case fell within the principle of
Theates v. Whieldon, where the defendant gave a note to
the plaintiff, by which he promised to pay the plaintiff
11/ 10s. on demand, and it was held to be a promissory note
payable to bearer on demand, and that it required a stamp
as such (a). The learned Serjeant admitted, that, although
there was a distinction between the words o bearer or to
order, yet, as the note was payable on demand, and not
within any limited period, it fell within the first class of
notes mentioned in the statute.

But the Court were clearly of opinion that there was no
colour for the objection; and that all notes that were not
payable to bearer on demand fell within the second class,
as well upon principle, as on the grammatical wording of
" the statute; for, being payable to order on demand, it was
distinguishable from a note payable to dearer; and they
considered the case of Keatesv. Whieldon to be rather a
strained construction of the act.

The learned Serjeant, therefore, took nothing
by his motion.

(a) But, in the report of that pears that the note was payable
case in Manring & Ryland, it ap.  to the bearer
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The plaintiff
distrained the
defendant’s cat-
tle, damage fea-
sant, and went
to apprise him
of the circum-
stance, leaving
the cattle in a
close of the de-
fendant, where
they remained
haif an hoar.
On the plain-
tiff's return he
drove the cattle
from the de-
fendant’s close,
to his own yard,
whence they
were liberated
by the defend-
ant:— Held,
that this was
not a rescue; as
the leaving the
cattle in the de-
fendant’s close
v:as an aban-
donment of the
distress.
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KNowLEs v. BLAKE and SAYERS.

"T'HIS was an action on the case, and brought to recover
a compensation for an injury alleged to have been com-
mitted by the defendant Blake, and Sayers his servant,
in liberating three horses belonging to Blake, which the
plaintiff in his declaration stated that he took and distrain-
ed in his close, doing damage there, and that he impound-
ed them according to the law and custom of England.

At the trial, before Mr. Baron Garrow, at the last As-
sizes for the county of Sussex, it appeared that the plain-
tiff occupied a close adjoining a field belonging to the de-
fendant Blake. That, in August, 1827, a person saw
three horses of Blake's in the plaintiff’s field, and went to
inform him of it. That, in the mean time, the horses
were discovered there by the defendant Sayers, who
drove them towards a gateway in the plaintiff’s field,
which communicated with a lane, on the opposite side of
which was another close of Blake's, called the Nursery.
That as soon as the plaintiff came into his field, the
horses ran across the lane into the Nursery; and when they
got through the gateway, the plaintiff said that Sayers
should not take them, as they had been in his field before,
and that he could bear it no longer. That the plaintiff
then went to Blake's house, for the purpose of obtaining
compensation for the injury done by the horses to his tares,
with which the field in question was cropped, and was ab-
sent half an hour, during the whole of which period the
horses continued in the Nursery. Blake having refosed
to make any remuneration to the plaintiff, he and his son
went to the Nursery and drove out the horses, and took
them to his farm-yard, where they remained five hours,
at the expiration of which time they were liberated by the
defendant Sayers, and driven back to Blake's field, from
whence they had originally strayed.
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The defendant Sayers suffered judgment by default:
and it was objected for Blake, that there was no rescue
in point of law; because, even admitting the distress to
be sufficient in the first instance, the plaintiff bad aban-
doned it by allowing the horses to escape from his field
and go into Blake's close called the Nursery, and that he
bad no right to remove them thence on his return from
Blake's. The Jury however found a verdict for the plain-
tiff, damages 5/., leave being reserved to Blake to move
to set it aside, and enter a nonsuit, or that a verdict
might be entered for him, in case the Court should be
of opinion, that the objection taken at the trial was well
founded.

Mr. Serjeant Cross, on a former day in this Term, ac-
cordingly obtained a rule nisi, and submitted, that, al-
though the horses were found trespassing in the plaintiff’s
field, they were not lawfully distrained in the first instance,
as the plaintiff did not then declare that he intended to
distrain them, but only said, that Sayers should not take
them; but even, if there had been a sufficient distress, it was
abandoned, by allowing the horses to remain in Blake's
Nursery for the period of half an hour. The plaintiff was
not justified in removing them thence on his return from
Blake's; he was, therefore, guilty of a trespass in driving
them out of the Nursery; and, as they were impropeily
taken to the plaintiff’s yard, the defendant Sayers was
* justified in liberating them, and consequently had not
been guilty of a rescue. A distress is defined to be the
taking of a personal chattel, without legal process, from the
possession of a wrong-doer, into the hands of the party
grieved, as a pledge for the redress of the injury done;
and here, there was no evidence of such an act, as, when
the defendant Sayers was driving the horses out of the
plaintiff’s field, he merely said, that he could not let them
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go away; but he said nothing as to a distress, nor did
he take any means to secure them. It must therefore
be inferred, that the plaintiff had not determined whe-
ther he should distrain the horses or not, until his re-
turn from Blake's house. Lord Coke says (a): “If
the lord, coming to distrain, had no view of the cattle
within his fee, though the tenant drive them off pur-
posely, or if the cattle of themselves, after the view, go
out of the fee, or if the tenant after the view remove them
for any other cause than to prevent the lord of his distress,
then cannot the lord distrain them out of his fee; and if
he doth, the tenant may make rescous. If a man come to
distrain for damage feasant, and see the beasts in his soil,
and the owner chase them out of purpose, before the dis-
tress is taken, the owner of the soil cannot distrain them;
and if he doth, the owner of the cattle may rescue them;
for the beasts must be damage feasant at the time of the
distress; and so note a diversity.” .

Mr. Serjeant Andrews, afterwarde shewed cause.—The
plaintiff clearly intended to distrain the horses, when he
saw them in his field, as he told Sayers he would not let
them go. No formal words are necessary to constitute
a legal distress; and the horses got into Blake's Nursery,
in their transit from the plaintiff’s field to his yard, where
they were ultimately taken; and although they were allow-
ed to remain in the Nursery for half an hour, it cannot be
considercd as an abandonment of the distress, In Clement
v. Milner (b), Lord Eldon held it to be sufficient to justify
the taking of cattle damage feasant, that the distrainor
should have entered the locus in quo, whilst the cattle
were in it. No precise act is necessary to constitute a dis-
tress, for in Wood v. Nunn(c), where the landlord said,

(@) Co. Lit. 161 (a). (b) 3 Esp. Rep. 95.  (c) 2 Moore & Payne, 27.
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that he would not suffer. certain articles to be removed by
the tenant, until his rent was paid; and afterwards sent
his broker to distrain: it was held, that the landlord had
a right to seize and bring back property which the tenant
had removed from the premises in the interval. There-
fore, a mere intent to distrain is sufficient. Lord Coke
says (a)— If the lord come to distrain cattle which he
seeth then within his fee, and the tenant or any other,
to prevent the lord to distrain, drive the cattle out of
the fee of the lord, into some place out of his fee, yet
may the lord freshly follow, and distrain the cattle; and
the tenant cannot make rescous, albeit the place where-
in the distress is taken is out of his fee; for now, in judg-
ment of law, the distress is taken within his fee, and so
shall the writ of rescous suppose.” So, if a distrainor
detain cattle distrained, and go to inform the owner of
the distress, and they escape into the lands of the owner
during his absence, yet may he freshly follow, and distrain
them on his return.

Mr. Serjeant Cross, in support of his rule.—The plain-
tiff did not attempt to distrain the horses whilst they were
in his field, nor does it appear that he then contemplated
a distress. Lord Coke draws a distinction between a dis-
tress for rent and a distress damage feasunt, and says, that
the distress must be damage feasant at the time of the dis-
. tress; and here, as the horses had escaped from the plain-
" tiff’s field and got into Blake's Nursery, the plaintiff had
no right to follow them there, particularly after he had al-
lowed them to remain there for half an hour, by which the
previous distress, if lawful, was abandoned and completely
at an end; and as the plaintiff was a trespasser in enter-
ing the defendant’s Nursery and removing the horses to

(a) 161 (a).

217
1829.

KNowLES

BLAKE.




218

1829,
N, et

Kxowires
0.
BLaxs.

CASES IN EASTER TERM,

his yard, the defendant Sayers had a right to follow and
liberate them from the place where they had been un-
lawfully taken.

The Court recommended a sfet processus, which not
being acceded to, they took time to consider.

Lord Chief Justice BesT, now delivered judgment as
follows:—

We felt little, if any, difficulty, after the conelusion of
the argument, but hoped that the parties might be induc-
ed to come to an amicable arrangement, without requiring
us to pronounce judgment, particularly as one of the de-

" fendants had suffered judgment by default; and, as dama-

ges must be assessed as against him, it is not very material
whether thie defendant Blake have a verdict entered for
him or not. Two points have been raised and relied on
for him— First, that there was no sufficient distress in the
first instance, when the horses were in the plaintiff’s field;
but we are all clearly of opinion, that the horses were well
distrained; on the ground, that no precise act or form of
words is necessary to constitute a legal distress. The dis-
trainor is not bound to lay his hand on the cattle; it is suf-
ficient if he endeavour to prevent their escape from the
field in which they are trespassing. But, a distress for
damage feasant, is a matter of strict right, and if the party
distraining permit the cattle to escape, or go out of his
lands, his right to distrain is gone, and he has his remedy
by action against the owner of the cattle for the injury
done to his property. But a mere escape for a moment,
if the distrainor immediately follows, would not be an
abandonment of the distress; for Lord Coke says (a)—* A
rescous in law is, where a man hath taken a distress, and
the cattle distrained, as he is driving of them to the pound,

(a) Co. Lit. 161 a.
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go into the house of the owner, if he that took the distress

demand them of the owner, and he deliver them not, this

is a rescous in law.” So, here, if the plaintiffs had follow-
ed the horses from his field into the defendant’s Nur-
sery, and instantly driven them back, or taken them direct-
ly to his yard, we are all of opinion that this action might
have been maintained; but as he allowed them to remain
in the Nursery for half an hour, and they were not de-
manded during that time, it was an abandonment of the
right of freshly following them, and consequently an end
of the distress. Lord Coke says: “ If the cattle, of them-
selves, after the view, go out of the fee, then cannot the
lord distrain them:” and in Vasper v. Eddows, Lord
Chief Justice Holt said (a), ** if a distress for damage feas-
ant dies in pound, or escapes, the party shall not distrain
de novo ; but if it were for rent, in either case he may dis-
train de movo.” That is a far stronger case than this, as
the horses had never been in the pound. We are, there-
fore, of opinion, that a verdict must be entered for the
defendant Blake, and that damages must be assessed
by a Jury agiinst the defendant Sayers, who has suf-
fered judgment by default.

Rule absolute accordingly.

(a) Holt’s Rep. 257 ; 8. C. nomine Vaspor v. Edwards, 12 Mod. 668.
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Monday, ELLis v, Scumack and THOMAS.
June 1st.

Insn action of "N 'HIS was an action of assumpsit for goods sold and
mr,:fnd delivered. At the trial, before Mr. Justice Gaselee, at
toa Mining  Gyildhall, at the Sittings after Trinity Term, 1827, it ap-

m that the peared that the plaintiff, an upholsterer, had supplied
p:iinm,?, a,;o. certain articles, to the amount of 2344., for furnishing a

fl;:u'};:l" counting-house and offices in Lombard-sireet, for the

:'Ti:h“&ﬁ:“' Cornwall and Devonshire Mining Company. That the

transferred pre-  defendant Schmazck, was one of the original shareholders,
e meat but that Thomas did not purchase his scrip until after

g:;‘: action.  geveral of the articles in question had been supplied.

"rvohmce:gwof That both the defendants received certificates from the
but did ..ogp:"g".; Secretary of the Company, of their having paid a deposit

ﬁd’.".ﬂ?}ﬂg upon the purchase of their shares, and had accepted scrip

found, ‘hlto:'i':i_ receipts accordingly. That they had not signed the
:ate{.i‘:yﬁ'u::, Company’s deed of copartnership, but had transferred
ut that neither

the plaintiff nor their shares previously to the commencement of this ac-
defendants were ¢ion . that they were both present at two general meet~
cognizant of it: A
oo1id, that the inge of the Company, in August, 1825, and July, 1826,
liable, by having but that nothing transpired at those meetings as to the
;::'t’if:"o'}'m plaintiff’s demand on the Company, nor did the defend-
Company. ants know that the goods had been furnished by him.
Under these circumstances, it was objected for the de-
fendants, that, as they had transferred their shares, and
not signed the deed of copartuership, they could not be
liable to the plaintiff, as they had ceased to be share-
holders previously to the commencement of the action;
and the case of Lawler v. Kershaw was cited, where Lord
Tenterden said (a): * A question has been raised, whe-
ther the mere payment of an instalment by the defendant,

is sufficient to constitute him a partner; but I think I am

(a) 1 Mood. & Malk. 95.



IN THE TENTH YEAR OF GEO. 1v.

not called on in this case to decide that point. There is
another fact, that, after the payment, the defendant ex-
ecuted the deed.”” The learned Judge intimated no
opinion as to whether the defendants were partners or
not; but the Jury found that the Company originated in
fraud, but that neither the plaintiff nor the defendants
were privy or parties to the fraud; and they found a ver-
dict for the plaintiff for the whole of his demand.

Mr. Serjeant Wilde, in Michaclmas Term, 1827, ob-
tained a rule nési, that this verdict might be set aside, and
a nonsuit entered instead thereof, or.that the damages
might be reduced to 187/. 17s. 1d., being the amount of
the articles furnished subsequently to the purchase of the
scrip by the defendant Thomas; and he submitted, that as
no personal credit was given to either of the defendants by
the plaintiff, and he in fact did not know that they were
shareholders or members of the Company, at the time the
goods were supplied, he could not be entitled to recover;
and although the defendants paid the deposits required.
on the purchase of the original shares or transfer of the
scrip receipts, yet, as they had transferred their scrip,
they could no longer be considered as members of the
Company, or liable for any demands that might be made

upon them. The defendants never pledged themselves

to become personally responsible to the plaintiff, who sup-
plied the goods on the credit of others, and no contract
can, therefore, be implied as between the plaintiff and de-
‘fendants; and, as the Jury found that the Company ori-
ginated in fraud, the deposits made by the defendants
were wrongfully obtained, and their finding s conse-
quently conclusive to shew that the plaintiff cannot be
entitled to retain his verdict.’

Mr. Serjeant Taddy and Mr. Serjeant Spankie, after-
wards shewed cause—The facts in this case raise a novel
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and: important question, which must be decided on the
principles by which partnerships are formed and constitut-
ed; and it is immaterial whether the concern be of a limit-
ed nature, or the firm confined to a few individuals; or
whether the business carried on is of the most exten-
sive nature, or the Company is composed of an unlimit-
ed number of members. As the defendants became
shareholders, and purchased the Company’s scrip, and at-
tended two of the general meetings, they became partners
in the concern, at least they acted as such, as far as re-
garded the rights and claims of third persons who had
supplied the Company with goods, although the defend-
ants had not in faet signed the deed by which the
Company was to be incorporated, and under the terms
and regulations of which the business was to be carried
on. Although the formation of the Company might have
been conceived and founded on deception and fraud, as
between the original proposers, yet the Jury have express-
ly negatived all fraud between the plaintiff and defendants;
and it is quite clear. that the signing the deed was not es-
sential to constitute the latter partners. In the case of a
limited partnership, if one partner has only one hundredth
share, yet he is liable for the debts of all the partners,
and to the full extent of any advances that may be made
by third persons to the concern; and however small the
profits between themselves may be, they are liable to
those who make such advances, as they are induced to
give them credit, on the presumption that they are part-
ners; and here, both the defendants had acted as such;
and as they procured the certificates and scrip receipts,
and paid the deposits on their respective shares, they
were subject to the laws and regulations of the Company,
which were contained in the deed, although they had not
in fact executed it. If a ship's hushand order necessaries
for her supply, and a person afterwards applies for a share
in the vessel, and receives a document by which he be-
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comes a part owner, and he afterwards attends a meeting
of the other owners and others interested in the ship, there
can be no doubt but that the husband may sue him for the
articles supplied, although it should turn out that the par-
ties from whom he purchased his share had no title to the
ship or right to convey the share to the purchaser. In
Lasler v. Kershaw, Lord Tenterdes gave no opinion as
to the question, whether the defendants, who were share-
holders in the sante Company as the present defendants,
were partners by the mere payment of the deposits or in-
stalments on their shares, as they afterwards actually
signed the partoership deed. In Vice v. Lady 4nson (a),
the defendant merely stated in private letters and conver-
sation that she was a shareholder, but she bad attended no
meetings of the Company, nor could it be presumed that
she was a member, as she had done no act to become a
participator in the concern, but by the payment for shares,
and receiving a certificate that she was a proprietor of
them. The case of Perring v. Hone (b) is expressly in
point, and an authority in favour of the plaintiff. There,
Sir John Perring’s name was entered in a book with those
of several other subscribers to a projected Joint Stock
Company, and he received certain scrip receipts; and al-
though he sold them before the deed for the formation of
the Company was executed, and never was a party to
the deed, it was, nevertheless, held, that he was a partner
in the concern; and Lord Chief Justice Best said: « All
" who subscribed to the partoership fund must be taken to
have assented to. the deed.” In Neale v. Sict Thomas
Twrion (c), the plaintiff, a holder of shares in a Company,
drew bills on the directors for goods supplied by him to the
Company; and the bills were accepted ‘ for the directors”
by the secretary of the Company; and yet it was held that

(a) | Mood. & Malk. 97; S. C. (b) 4 Bing. 28,
7 Barn. & Cress. 409; 3 Carr. & (c) 4 Bing. 149.
Payne, 19; 1 Man. & Ryl. 113.
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the plaintiff could not recover on these bills against the
Company, on the ground that the plaintiff was a member
of the Company, and, therefore, that he might be assimi-
lated to a partner drawing on the whole firm, including
himself; and that the bills being drawn on the directors
were in effect drawn on the Company, of which the plain-
tiff was himself a member. In the case of The King v.
Dodd, where it was proposed to raise money by subscrip-
tion for trading purposes, and make the shares in the
joint - stock transferable, Lord Ellenborough said (a):
* As to the subscribers themselves, indeed, they may sti-
pulate with each other for this contracted responsibility;
but as to the rest of the world, it is clear that each part-
ner is liable to the whole amount of the debts contracted
by the partnership.” So, here, as the plaintiff gave credit
to the Company, of which the defendants were members,
and they acted as partners by attending the meetings,
they rendered themselves liable as such; and it was not in-
cumbent on him to inquire into the precise nature of the
establishment, or its internal regulations, or the particular
arrangements made between the members of the Com-
pany. If the defendants expected to participate in the
profits to be derived from the carrying on of the concern,
it would be sufficient to constitute them partners. Crasw-
shay v. Collins (b). So, the merely deriving a casual ad-
vantage from the profits of trade, makes a man a partner.
Bloxham v. Pell (c). In Ex parte Langdale, Lord Eldon
said (d): “ A man, who is to have no profit, may be a
partner, if holding himself out as such, as by lending his
name. The true criterion is, whether he is to participate
in profit. That has been the question ever since the case
of Grace v. Smith (¢).” The same principle was establish-

(a) 9 East, 527. (d) 18 Ves. 301.
(b) 16 Ves. 218. (e) 2 Sir Wm. Bl 998,
(¢) 2 Sir Wm. Bl. 999, n.
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ed in Ex parte Hamper (a). . So, in Ex parte Hodgkin-
son (b), it was held, that a man might become a partner by
ashare in the profits, without having an interest in the
capital; and, in Ex parte Watson, Lord Eldon said (c):
“ If a partner retiring, or coming into the trade, suffers his
name to be used, it is of no consequence whether he has
a salary, or sum of money, to be paid by others, or to be
got out of the profits. It is the use of the name that
makes him liable as one of the persons by and to whom
every thing is bought and sold;” and here, there can be
no doubt but that the defendants purchased the shares,
with a view to the profits to be derived from working the

mines, for which purpose the Company was formed and
established.

Mr. Serjeant Wilde and Mr. Serjeant Merewether in
support of the rule.—The principles applicable to the case
of a private partnership are wholly beside the present
question, which must be confined to the single point, whe-
ther, under the particular circumstances of this case, the
defenddnts are chargeable as partners. A written con-
tract between them and the Directors or members of the
Company was essential to create a joint liability in the
defendants, and on that alone could the plaintiff, as the
ereditor of the Company, be entitled to charge them. The
Company having originated in fraud between the projectors,
but to which the defendants were no parties, they cannot
be considered as partners in the concern; and if persons:
conspire together to obtain money from an innocent party,
no contract can arise or be created from the mere pay-
ment of such money, so as to make the party paying lia-
ble to all demands which may be made by third persons
on the original contractors. Although the Company as-
sumed the name of the Cornwall and Devonshire Min-
ing Company, they never intended to work mines, but

(a) 17 Ves. 403. () 19 Ves. 291. . (c) Id. 461.
VOL. 11, Q

225
1829.

ELuts

SCHMECK.



226

1829.
N s’
Erris
v.
ScuMGECK.

CASES IN EASTER TERM,

,/merely,to- obtain money from the public, and mis-appro-

priate it to their own purposes, or apply it to their own
use, without meaning that the parties who might buy
shares, should derive any advantage from such purchases;
a part of the fraud was the taking and furnishing the
offices in question, where it appeared that a most ex-
tensive business was about to be carried on. The defend-
ants had no interest in the concern after they had disposed
of their shares, and transferred their scrip; and the plain-
tiff must look to the persons who gave him the order for
the furniture, and not seek to recover from those who had
no share in the transaction. Although it has been said,
that a person who purchases the share of a ship is liable
with the other part-owners for articles supplied for her
use, although the title turn out to be defective; yet, the
contrary doctrine was established in Harrington v. Fry (a),
where the Court held, that, under such circumstances,
the purchaser was not liable, unless credit were given
to him individually, or he had held himself ot as owner, or
had made an express promise to pay, or received profits
from the ship—and Lord Chief Justice Best said: *“ The
principle to be deduced from all the previous authorities
is, that a person can only be charged in respect of stores or
goods furnished to a ship, either on the ground that credit
has been given to him personally, or as owner, or that he has
held himself out to the world as owner, and that must be
taken to mean the legal owner.” Here, the plaintiff never
gave the defendants credit personally, nor did they hold
themselves out as shareholders or partners in the concern,
and there was no community of interest as between them
and those who gave the order for the furniture. In Nock-
els v. Crosby (b), where a scheme for establishing a ton-
tine was put forth, stating that the money subscribed was
to be laid out at interest; and, after some subscriptions
had been paid to the Directors, in whom the management
of the concern was vested, but before any part of the

(a) 9 B. Moore, 344; S.C. 2 (b) 3 Barn. & Cress. 814; S.C.
Bing. 179. 5 Dow. & Ryl. 751.
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money was laid out |at interest, the Directors resolved to
abandon the project:—it was held, that each subseriber
might, in an action for money had and received, recover
the whole of the money advanced by him, without the de-
duction of any part towards the payment of the expenses
incurred. 8o, here, the mines were never intended to be
wotked, and eventually the scheme was abandoned alto-
gether. What was done, therefore, was merely preliminary
to a partnership; and the purchasers were induced to take
the scrip receipts, and become shareholders, by false pre-
tences, originating with the projectors of the Company, who
alone were benefited by the transaction. In Fice v, Lady
Anson, the defendant acknewledged that she was a share-
holder after she had paid her deposits on her shares and
received the certificates. FHere, however, the defendants
never represented themselves as shareholders, and, although
they attenhded two meetings, it did not appear that they
took axty part in the proceedimgs, or that they adopted
any acts of the parties who assembled at those meetings.
In Perring v. Hone, the transaction on which the project-
ed Company was to be formed, was bond fide, whilst here,
the Jury foatid that it originated in.fraud ; and ez dolo non
oritur jus; and as the sums pdid by the defendants for the
serip receipts were fraudulently obtained, they were en-
titled to recover them back in aw action for money bad
and received, according to the case of Noekels v. Crosby,
~ which was decided on the grtound of the failure of consi-
deration upon which the sums were advanced.

The Court said, that as the facts of this case raised a
question of considerable importance to the public, and
there were several cases depending in the Court of King's
Bench, as well as the case of Meagher v. Hammond, which
had been, in the course of last Term, argued before all the
Judges, on a spécial verdict, they would not form a pre-
mature judgment, or come to a hasty conclusion. They
therefore took time to consider; and none of those cases
having been decided—
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Mr. Justice Park, now delivered the judgment of the
Court, as follows :— '

‘We have looked into this case, which was argued before
my Brothers Burrough and Gaselee, and myself, in the
absence of the Lord Chief Justice, and we are satisfied
that the plaintiff is entitled to judgment. 'We had thought
that one of the cases which is now pending in the Court of
King's Bench, might have thrown some light upon the sub-
ject, but we are of opinion, that there is no case which im-
mediately touches this. The action was for goods sold
and delivered, and we think the Jury have, by their ver-
dict, gone very far to conclude the question, because they
have found that the defendants formed part of a Company,
which indeed was founded in fraud, but they have acquit-
ted both the defendants and the plaintiff of any cogniz-
ance of that fraud. It appeared that the articles supplied,
consisted of upholstery to a considerable amount, for fur-
nishing the offices in which the business of the Compa-
ny was to be carried on. Undeér all the circumstances of
this case, it seems to us to approach very nearly to that of
Perring v. Hone, in which we were all convinced that the
plaintiff was not entitled to recover, as he might be
deemed a partner in the concern. There, Sir JoAn Per-
ring had entered his name in a book, together with se-
veral other persons, as subscribers to a projected Joint
Stock Company ; he accepted scrip receipts, but sold them
before the deed for the formation of the Company was ex-
ecuted; and he never signed that deed; but, as he had at-
tended meetings of the Company, and was engaged in the
concern, we, upon consideration, were of opinion, that he
was stillliable. The case of Vice v. Lady Anson does not
appear to us to touch the present, because, although she
had received the scrip receipts, and had in her conversations
with some of the members of her own family talked of be-
ing a subscriber to the Company, yet it did not appear that
she had ever held herself out to the world as a partner, inc
any respect whatever. Here, however, the defendants at-
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tended two of the general meetings; and although they had 1829.
not signed the deed, that was no more than was urged in :::
the case of Perring v. Hone. It appears that goods were v,
furnished by the plaintiff to the Company, to the amount SchMack.
of 2344, ; but we think, that, with regard to Thomas, the

verdict ought to be confined to the value of those supplied

after he became concerned with the Company, and which
amounted to 1871.17s. 1d. The plaintiff therefore is entitled

to retain his verdict, and judgment must be entered for him

against Thomas for that sum.

Rule discharged accordingly.
——

IN THE EXCHEQUER CHAMBER.

——

Lroyp and Others v. SIGOURNEY.

[In Error.] ';’;"y cwday,

'THIS was a writ of error from the Court of King’s A uill of ex-
Bench, in an action of assumpsit for money had and re. chanse drawn

ceived. The defendants below (plaintiffs in error) plead- houe i on

ed the general issue. ffi'a‘,"w’.'."!f.”
At the trial, before Lord Tenterden, the Jury found a g;’:‘h‘: ﬁ'}‘.?‘i!

verdict for the plaintiff below (defendant in error), subject 4 “he indors-

d it as follows:
to the opinion of the Court of King's Bench, upon a spe- e—“tl’l:.'y 0 B,y

_cial case, which, after judgment for the plaintiff below, o apen s Jor

my use.” B.ap-

was turned into the following special verdict. vt gl
In the month of July, 1825, Amasiak Attwood, who count the bill,

which they did,

commanded a vessel belonging to the plaintiff below, took, and applied the

in payment of a cargo of flour, the property of the plain- Soer s, “wis.

tiff below, which he sold at Rio Janeiro, a bill of exchange o0t making any

for 8,1644. 11s. 8d., drawn in a set of three, by March, ;:qgu:?mo: i‘:k ”

Sealey, Walker, & Co. of that place, on March, Sealey, m:‘&

& Co. of London. This bill was payable to the order of "’,‘f‘“;':‘ﬂ';:' "

that B. was a
trustee for 4.; that the property in the bill remained in the latter; and that he was entitled to re-

cover the amount from the bankers, in an action for money had and received,
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Messrs, Hendricks, Weirss, & Co., who indorsed it to 4t
tood.
The following is a copy of the third part of the hill:—

“ Rio de Janeiro, 12th July, 1825.
“ For 3,164 11s. 84.
¢ Atsixty days' sight, pay this third of exchange, first and
second not paid, to the order of Messrs. Hendricks, Weirss,
& Co., three thousand one hundred and sixty-four pounds,
eleven shillings, and eight pence, value of the same, which
place to account as per advice from -
March, Sealey, Walker, & Co.
To Messrs. March, Sealey, & Co., London.”

This bill was indorsed by the payees to Attwood, or
order, by Attwood to the plaintiff below, and by the latter
in the following words—

“ Pay to Samuel Williams, Esq., of London, or his order,
Jor my use.”

Williams indorsed it to the defendants below.

Attwood sent the first of the set to the correspondent of
the plaintiff below, Mr. Samuel Williams, of London, who
was an American agent and factor for merchants and
planters, carrying on such business to a very great extent,
inclosed in the following letter:—

¢ Sir,—I herewith have the honour to inclose you the
first of exchange for 3,164 11s. 8d., sterling, at sixty
days’ sight, on Messrs. March, Sealey, & Co., in London,
in favour of myself, it being the proceeds of a cargo of
flour in brig Swiftsure, belonging to Henry Sigourney,
Esq., of Boston, America, which you will please to pre-
sent for acceptance, and keep at the disposal of the se-
cond or third.”

Attwood did not indorse the first bill of the set. Wil
liams received the letter and bill on the 26th Sepiem-
ber, 1825, and procured the acceptance of the bill in due
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coursé. ‘The third of the set was remitted to the plaintiff
below, and he having indorsed it as aforesaid—*‘ Pay to
Samuel Williams, Esq., of London, or his order, for my
use,” remitted it to Williams, in the following letter of
the 17th September, 1825.

“ 8ir,—Captain Amasiah Atiwood, of my brig, Swift-
sure, arrived here yesterday, from Réo Janeiro, whence
he sailed about the middle of July. He informs me that
he left a letter directed to you, to be forwarded to you by
the next English mail, containing the first of March, Sea-
ley, Walker, & Co.’s draft on March, Sealey, & Co., Lon-
dos, dated 12th of July, at sixty days’ sight, for 3,164/,
11s. 84d., sterling, in favour of Messrs. Hendricks, Weirss,
§ Co., and by them indorsed to the said Amasiah At
wood. He thinks he did not indorse the draft, and, if
received, it can only be accepted; inclosed, you have the
third bill of the set, indorsed to me by Captain Atiwoad,
and to yourself by me. I presume, that if the other
should have been previously received and accepted, that
a receipt on the one now transmitted, will be accepted
at maturity. Have the goodness, when you advise the
receipt of the present, which I trust will be as soon as
possible, to inform me the standing of the acceptors.

“ Henry. Sigourney.”

This letter, and the bill, were received by Williams on
the 21st October, 1825. The plaintiffs in error (defendants
below) had no notice of the before-mentioned letters of
Captain Attwood and the plaintiff below. Williams
stopped payment on the 24th October, 1825, and a docket
was struck against him on the 25th of the same month,
upon which a commission of bankrupt, dated the 27th
of the same month, was issued, and he was duly declared
a bankrupt immediately afterwards. At the time Wil
liams received the bill in question, as well as at the
time of his bankruptcy, the balance of account betwcen
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him jand the plaintiff below was in favour of the latter,
to the amount of upwards of 38,0004, exclusive of the
before-stated bill. On the morning of the 22nd Oc-
tober, when the discount hereinafter mentioned was made,
the balance in favour of Williams, with the defendants
below, was 3,784/ 10s. 10d. About eleven o’clock on that
day, Williams indorsed the bill in question, with others,
amounting in the whole, to 7,081/ 7s. 9d., to the defend-
ants below, who were his bankers, and in the habit of dis-
counting for him very largely, and the said bills were bond
JSide discounted for him, and credit given to him for the
amount, less the discount; and subsequently, viz. at the
clearing house, about five o'clock in the evening of that
day, the defendants below paid Williams's acceptances due
that day, to the number of thirty-two, and three drafls,
amounting altogether, to 10,683/, 18s. 1d. The bill in ques-
tion was honoured at maturity, and the amount receiv-

ed by the defendants below, on the 28th November, 1825.

- Upon the above facts, the Court of King’s Bench were
of opinion, that the plaintiff below was entitled to reco-
ver (a), and, a writ of error having been brought by the de-
fendants below, the case now came on for argument.

Mr. Patteson, for the plaintiffs in error (defendants be-
low). It appears, that when this case was argued in the
Court below, only ‘two Judges were present, vis., Lord
Tenterden, and Mr. Justice Bayley; and although they
were of opinion that the plaintiff below was entitled tojudg-
ment, yet that opinion cannot be supported on principle,
and it is also contrary to the authority of decided cases.
The question depends solely upon the terms of the indorse-
ment by the plaintiff below to Williams, viz. pay to Sa-
muel Williams, Esq., of London, or his order, for my use.”
It may be admitted as a general principle, that the indor-
ser of a bill may restrain its negociation by a conditional in-

(«) Bee 8 Burn. & Cress. 622; §. C. 3 Man. & Ryl. 3.
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dorsement. But the| indorsement in question is neither
a restricted nor limited indorsement. The words * for my
use,” were not addressed to the persons by whom the bill
was to be paid, or any of the previous parties to it, but to
Williams alone, to whom it was indorsed by the plain-
tiff below. In the Court below, the case of Snee v. Pres«
cot was referred to, where Lord Hardwicke said (@), ° Pro.
missory notes and bills of exchange are frequently indors-
ed in this manner, “ Pray pay the money to my use,” in or-
der to prevent their being filled up with such an indorse-
ment as passes the interest. Mr. Lutwych, who was an
experienced practiser in this Court, always did so in his
bills of exchange.” The words there adopted would cer-
tainly restrain the negotiability of the bill, but they are
totally dissimilar from those used in the indorsement in
question; for the money was not, in the first instance, to
be applied to the use of the indorser, but was to be paid
to Williams, the indorsee, or Ais order, who was to apply
the amount of the bill to Sigowrney's use, after he, Wil-
liams, had received it. In Ancher v. The Governor and
Company of the Bank of England (b), the indorsement
was, ‘the within must be credited to Captain Morten
Larsen Dahl, value in account.” An indorsement pur-
perting to have been made by Dakl, was afterwards forg-
ed, and the Bank of England discounted the bill. ‘The
acceptors did not pay it: before it became due, they had
failed; and a'person of the name of Fulgberg paid it for
" the honour of the plaintiffs ; and, upon the ground that the
indorsement had restrained the negotiability of the bill,
they brought an action for money had and received against
the Bank of England, they having discounted the bill in
their own wrong, and Lord Mansfield directed a nonsuit;
but, upon a rule to shew cause why there should not be a
“ mew trial, after cause shewn, Lord Mansfield, Mr. Justice
Willes, and Mr. Justice Ashhurst, thought that the in-

(a) 1 Atk. 249. (b) 2Doug. 637.
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dorsement was restrictive, and that the plaintiffs were en-
titled to recover; but Mr. Justice Buller thought other-
wise: upon which Lord Mansfield said, the whole turned
on the question, whether the bill continued negotiable,
and if they altered their opinion, they would mention the
case again; but it never was mentioned afterwards; and,
upon a new trial, his Lordship directed the Jury to find
for the plaintiffs, which they did. There, however, the
indorsement was in the most restrictive terms possible,
as the bill was to be credited to Dakl’s account, to whom
alone the amount could be paid; whilst here, the bill was
payable to Williams, or his order. That, therefore, distin-
guishes this case from those of Snee v. Prescot, and Ancher
v. The Governor and Company of the Bank of England, as
by the words ¢ or order,” the bill was primd facie transfer-
able by Williams, in whom the legal title was vested, and
he might transfer his interest by indorsement, although
as between Sigowrney, the indorser, and himself, he might
be bound to hold the amount of the bill, after he had re-
ceived it for the use of the former. In Evans v. Cram-
Gington(a), which case is best reported in Ventris—the
bill was payable to Price, or order, for the use of Calvert.
Price indorsed it to Evans, after which an extent issued
against Calvert, and the money due upon it was seized to
the use of the King. These facts appearing upon the
pleadings, two points were raised upon demurrer; the
one, whether Calvert had such an interest in the money,
as might be extended; and the other, whether Price had
power to indorse the bill, or whether he had merely a
bare authority to receive the money and apply it to the

'use of Calvert? The Court of King's Bench, and afterwards

the Court of Exchequer Chamber, upon error, decided,
that Calvert had not such an interest as could be extended,
and that Price had authority to indorse the bill; and judg-
ment was given for the plaintiff. It does not appear whe-

(a) 1 Show. 4; 8. C. Skin. 264; Carth. 5; 2 Vent. 307.
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ther that was a case of discount or not, but that fact is im-
material as far as regards the present, as the defendants be-
low discounted the bill for Williams, bond fide, and carried
the amount to his account, and he had then abalance in their
hands in his favour, to the amount of 3,784{. The case of
Esans v. Cramlington, is an express authority to shew that

Williamshad an authority to transfer his interest in the bill; *

and, after he had received the amount from the defendants
below, on their deducting the discount in the usual way, they
were not bound. to shew how he appropriated the money,
and Sigowrney did not appoint it to be applied in any par-
ticular manner, but merely to his use. Even if the indorse-
ment by Sigoursey had been, ¢ which place to myaccount,”
or, ‘¢ which hold to my use,” the defendants below would
not have been bound to ascertain how the money had been
applied; and, by the indorsement in question, Sigourney,
the indorser, merely directed that the money should be
applied to his nse when received; and it is wholly imma-
terial whether Williams, as the indorsee, received it from

the drawees; for, as Lord Holl said, in Evans v. Cram-,

lington; as reported in Shower (a)—‘ The bill was as-
signable by Price; and, when he assigned it, he received the
money, and that receipt was for the use of Calvert.” So,
here, after Williams received the money, and not befare,
he became a trustee for Sigourney, and he could not make
the defendants below trustees for him. A contrary con-
struction would be highly prejudicial to the commercial in-
terests of the country, and restrain the negotiability of bills
of exchange, which ought to have a free and unimpeded cir-
culation, and if the indorsement in question can be deemed
restrictive, the words, ‘‘ or order,” will be rendered nuga-~
tory and inoperative. In Truettel v. Barandon (b), the in-
dorsement was, “ Pay to J. P. Duroure, Esq., or order,
for account of Messrs. Trusttel & Wuris,” But there, the
bills were left with the defendants by the plaintiff’s agent,
as a security for future advances, and not by way of dis-

(a) | Show. 6. (b) 1 B. Moore, 5643; S, C. 8 Taunt. 100.
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count, on which point the decision of the Court turned; for
Mr. Justice Dallas said (a), * the bills were left with the
defendants by way of security;"” and Mr. Justice Burrough
said, ¢ there is a great difference between bills of exchange
left for the purpose of being discounted, and those which
are deposited as a security for future advances.” Here,

. a8 the bill was payable to Williams or order, he had a

right to negotiate it in the first instance, and all the duty
imposed on him, as the general agent of Sigourney, was,
to apply the amount to his use, after he had received it.
With that, however, the defendants below had nothing to
do; and, if an indorsement be intended to be restricted or
limited, it should be expressed in direct words; but here,
the terms are at all events ambiguous and equivocal, for it
is a general rule of law, that a bill, payable to order, is
negotiable, and that an indorsement of it by a party into
whose hands it has got, passes the property in it to the
person to whom it is indorsed. In Robertson v. Kensing-
ton(b), the indorsement was, * pay the within sum to Messrs.

.Clerk and Ross, or order, upon my name appearing in the

Gazette, as ensign in any regiment of the line, between
the 1st and 64th, if within two months from this date.”
There, too, the payee annexed the condition to his in-
dorsement, previously to the acceptance, and therefore
the drawee was held to be bound by it. On these grounds,
the plaintiffs in error are entitled to judgment.

Mr. F. Pollock, for the defendant in error.—It has been
admitted, that the negotiability of a bill of exchange may
be restrained by an indorsement; and here, the indorse«
ment by the plaintiff below was limited in its terms, so as
to prohibit Williams, the indorsee, from transferring any
interest he might have in the bill; beyond the partica-
lar purpose mentioned in such indorsement, vix. that the
amount of the bill was to be paid to Williams for the xse of

{a) 1 B. Moore, 546. ) 4 Taunt. 30.
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the plaintiff below. The dictum by Lord Hardwicke, in
Snee v. Prescott, is expressly in point, to shew that a blank
or general indorsement may be converted into a special one,
s0 as to prevent the interest in a bill from passing beyond
a particular individual, except for a particular purpose, or
subject to a certain condition: and, in the case of Edie v.
The East India Company, Mr. Justice Wilmot, in treat-
ing of an indorser of a bill, said (a): ‘° To be sure, he may
give a mere naked anthority to a person to receive it for
him, he may write upon it, ¢ pray pay the money to my
servant for my use;’ or use such expressions as necessarily
import, that he does not mean to indorse it over, but ig
only authorizing a particular person to receive it for him,
and for his own use, In such case, it would be clear
that no valuable consideration had been paid him:
but, at least, that intention must appear upon the face
of the indorsement.” In Anacker v, The Bank of Eng-
land, where the indorsement was, * the within must be
credited to Captain M. L. Dahl,” was held to be a re-
strictive indorsement; and, in Robertson v. Kensington,
an indorsement  to pay the contents to 4. B., on the
indorser being gazetted ensign within a given time,” was
held to be restrictive, and would not confer on a subse-
quent indorsee any right, unless the party was so ga-
zetted. In Truettel v. Barandon, Lord Chief Justice
Gibbs thought, at the trial, that the indorsement restricted.
the negotiability of the bill. Allthese casesare express au-
thorities to shew, that a restrictive indorsement precludes-
the person in whose favour it is made, from making a
transfer, so as to give a right of action against either the
person making it, or any of the antecedent parties. Here,
the words, “ or order,” do not enlarge the import of the
indorsement, but merely empowered Williams, as trustee
for Sigourney, to authorize a third person to receive the
amount of the bill, when at maturity, which, but for these
words, he must have presented himself. At all events,

(a) 2 Burr. 1227.

237

1829,
oo s’
Lroxn

v.
SIGOURNEY.



238

1829.
N e

Lroyp
v.
Staourxey.

CASES IN EASTRR TERM,

the words, to my use, immediately following those of ¢ or
his order,” must be taken to operate as a notice, that the
property in the bill was in the person to whose use its
amount was to be applied, and the person who receives it
from the ultimate indorsee or holder, ought to make in-
quiries, or endeavour to ascertain the nature of his inter-
est. In Gill v. Cubiti (a), it was held, that a broker who
discounts bills of exchange, is bound to use due caution,
and make the necessary inquiries of the person who brings
them to be discounted; and Lord Chief Justice Abbott
said (3): ** It appears to me to be for the interest of com-

“merce, that no pérdon should take a security of this kind

from another without using reasonable caution.” And Mr.
Justice Holroyd said (c): ‘ If a bill be drawn upon par-
ties of respectability, capable of answering it, and another
person discounts it, merely because the acceptance is good,
without using due caution, and without inquiring how the
holder came by it, I think that the law will not, under
such cireumstances, assist the parties so taking the bill, in
recovering the money.” Here, if a stranger had brought
the bill to be discounted, the defendants below would ne-
cesparily have looked at the indorsements on the back of
it, from which it wounld appear that Williams was merely
an agent or trustee for Sigokrney, as it was to be paid for
Ais use. Butas Williams had authority to indorse the bill,
the drawees were warranted in paying its amount to the
defendants below, still they could only receive it for the
use of the plaintiff below; and the judgment of the Court
below must be affirmed.

Mr. Patteson, in reply.—The bill was clearly negoti-
able, and as it was payable to Williams or his order, he
had a right to indorse it. The case of Gill v. Cubitt
has given great alarm to the commercial world, but is dis-
tinguishable from the present, as the Jury found, that

(a) 3 Barn. & Cress. 466; S. C. (b) 3 Barn. & Cress. 471.
5 Dow. & Ryl. 324. () 1d. 477.
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the bill was dond. fide discounted for Williams by the
defendants below, who were his bankers, -and in the habit
of discounting for him very largely; whilet, in Géll v. Cubitt,
the bill was presented to the broker by a.person whose
name he did not know; but the bill was discounted; as the
broker was satisfled with the name of the acceptor. And as
the defendants below gave Williams the full amount of
the bill, the judgment of the Court below cannot be sup-
ported on a bond fide transaction between them.

Lord Chief Justice Best delivered the judgment of the
Coart as follows:—

This was an action for money had and received, and
brought to recover the proceeds of a bill of exchange which
the defendants below discounted for one Williams. The
bill was drawn by March, Sealey, Walker, & Co. at
Rio Jancire, payable to the order of Messrs. Hendricks,
Weirss, & Co., whe indorsed it to Atiwood, or order, who
indorsed it to Sigourney, the plaintiff below (defendant in
error), or order, who indorsed it to Samwel Williams, or his
order, for the use of him Sigourney. We are all of opinion
that the latter was a special indorsement, and restrained the
negotiability of the bill. The manifest. object of Sigour-
mey was, to prevent the money received in respect of
the bill, from being applied fo #he-use of any other person
than himee. Whoever, therefore, received the money,
received it for the use of Sigowrney, and, as the defend-
ants below (plaintiffs in error) took the bill upon: the
general indorsement of Williams, and upon his account,
it having been indorsed to him by Sigourney for a special
purpose, viz. to receive the money for his use, Williams
could not confer a larger interest than Sigourney had
given him, which was' a mere trust; and as the defendants
below did not receive the bill on those terms, but dis-
counted it for Williams on his general indorsement, they
did so in their own wrong. If they had looked at
Sigourney’s indorsement on the back of the bill, they
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1829. \;, would have discovered that Williams waa merely a trustee
e for Sigourney, or that the bill was indorsed to the former
v for a limited purpose, vix. to receive the money when the
SIQOURNEY.  pill became due, and hold it to the use of him, Sigoxrney,
for whose benefit alone the amount was to be applied; and
into whatever hands the bill might travel, the party receiv-
ing it must take it subject to this trust, which was apparent
upon the instrument itself. No inconvenience can possibly
arise to the commercial interests of the country, by limiting
the operation of an indorsement so expressed ;—the only ef-
fect will be, to make persons more cautious in transactions
of this nature in future. Unless the words  for my wse”
have no meaning, it is obvious, upon looking at the in-
dorsement, that some inquiry was necessary to have been
made; and if a meaning can be found for those words,
the Court must apply them so as to meet the object and
intention of the indorser, which were, that Williams should
hold the bill as his agent, and receive the proceeds for his
use. But it has been said, that, by holding the indorse-
ment to be restrictive, we shall render the words * or or-
der” altogether inoperative. If they had not been intro-
duced, Williams must have attended in person to pre-
sent the bill for payment, or given a power of attorney to
a third person to receive the amount for him; but, to ob-
viate that inconvenience, the words or order were insert-
ed. Sigourney only intended that Williams should receive
the amount for his, Sigowrney's, use, and that intention
was defeated by the defendants below (plaintiffs in er-
ror), who have received the money from the drawees; and,
instead of paying it over to Williams for the use of Sigowr-
ney, they paid it to Williams without imposing any terms
upon him, and for whose use alone they discounted the
bill. 'We are, therefore, all of opinion, that the judgment
of the Court below must be—
Affirmed.

END OF EASTER TERM.
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MEMORANDA.

IN the course of the last vacation, Sir William Draper
Best, Knight, resigned the office of Chief Justice of this
Court, and was created a Peer of the realm, by the title
of Baron Wynford, of Wynford Eagle, in the county of
Dorset -—He was succeeded by Sir Nicholas Conyngham
Tindal, Knight, who was called tb the degree of Serjeant
at Law, and gave rings with the motto,  Quid leges sine
moribus?” He took his seat in Court on the first day of

this Term.

Sir Charles Wetherell, Knight, his Majesty’s Attorney-
General, resigned his office, and was succeeded by Sir
James Scarlett, Knight.

Edward Burtenshaw Sugden, Esq., was appointed his
Majesty’s Solicitor-General, in the room of Sir Nickolas
Conyngham Tindal, and was knighted accordingly.
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Saturda . .
June ‘205:. Smatn’s Bail.

The names of M-r. Serjeant E. Lawes opposed the justification of
the plainti¥f and il in error, in this cause, on the ground that the names
the original ac- of the plaintiff and defendant in the original action were
tion must be . o . ot .

continued in the inserted in the notice of bail.

case of bail in

error, until the

tanscript of the ~ Mr. Serjeant Wilde, contra, insisted that this was con-
record s 8w formable to practice.

Court of error.

The clerk of the errors, who attended in Court with
the bail-book, stated the practice to be, that, after a writ
of error is brought and allowed, the names of the plaintiff
and defendant in the original action are continued in the
notices of bail and exception, and the rule to certify, until
the transcript of the record is carried over and filed; and
that then the names of the parties must be reversed.

The bail, swearing to property to the amount required,
were permitted to justify accordingly (a).

(a) See Gandell v. Rogier, 4 Edit. Vol. 2, 1161; 9 B. Moore,
Barn. & Cress. 862; S.C.7Dow. 5679, n. <
& Ryl. 259; Tidd's Practice, 9th

———
Wednesday,

June 22nd. MiLLs 9. CoLLETT, Clerk.

zg:r::d":: oy THIS was an action of trespass for an assault and false

before a dl:usb- imprisonment. The declaration stated, that the defend-
trate with an
offence amounting to felony, and he issues his warrant, and, on the party being brought before him,
the charge is substantiated, and the offender is committed to prison, the magistrate committing is
not liable in tregpass for false imprisonment, although the charge turns out to be unfounded.
Where, therefore, a party was charged under the statute 7 & 8 Geo. 4, c. 30, s. 19, with having
maliciously cut down a tree, adjoining a dwelling-house, and was committed to prison as a feloa,
and the person who laid the information did not prosecute :—Held, that the magistrate was not li-
able in trespass, although it appeared on the face of the depositions under which the party was
committed, that he was the occupier of the land on which the tree grew.

A justice of the peace should not allow depositions to be framed in the words of a clause in a
statute under which the party is committed. )

In a notice of action to a magistrate, the residence of the plaintiff’s attorney was described as
of Half Moon Strest, Piccadilly, London. Quere, whether it was sufficient? Half Moon Street
being in the county of Middlesex.
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ant, on the 18th) October, 1827; made an assault upon the
plaintiff, at Chediston, in the county of Syffolk, and forc-
ed and compelled him to_go out of a certain dwelling-
house there, into a, pubhc highway, and from thence to a
certain prison, situate at Beccles in that county, and there
imprisoned the plaintiff, and kept, and detained him in pri-
son there, without any repsonable or probable cause, for
the space of four months then next following; whereby the
plaintiff was not only greatly exposed and injured in his
credit and ci'rcumstances, but hindered and prevented
from performing and transacting his lawful and necessary
affairs and business. Plea—Not guilty.

At the trial, before Mr. Baron Vaughan, at the last As-
sizes for the county of Suffolk, it appeared that the de-
fendant was one of the magistrates of that county, and
that the plaintiff had been brought before him on a charge
of having unlawfully and maliciously cut down a timber
tree, in the parish of Clceduton. It appeared by the evi-
dence adduced for the plamtlﬁ' that he occupied a farm in
that parlslx and that, on the 18t11 October, 1827, a warrant
was issued by the defendant and Mr. Browne, another ma-
gistrate of thescounty of Suffolk, on a complaint made
against the plamtlﬁ' upon oath by one Balls, one of the
churchwardens of Chediston. The information was as
follows : —

* Suffolk, to wit.—The information and complaint of Ro-
bert Balls, of Chediston, in the county of Suffolk, gentle-
man, made on oath before us, two of his Majesty's justices
of the peace in and for the said county of Suffolk, the
17th October, 1827; who saith, that, on the 15th day of
October, instant, in the parish of Chedision, in the said
county, Simon Mills, of Chediston, aforesaid, farmer, and
Abrakam Hammond, of the parish of St. James's, South-
Elmham, in the said county, labourer, did, wilfully and
maliciously, cut, break, bark, root up, or otherwise de-
stroy and damage, a certain timber elm tree, growing in
R 2
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o/ \yard''adjoininig ‘to the dwelling-house belonging to =
farm in Chediston, aforesaid, of the value of 1J. and up-
wards, the property of Jokn Badeley, Doctor of Physic,
contrary to the statute made in the 7th and 8th years of
the reign of King George the 4th, intituled, “ An act for
consolidating and amending the laws in England, relative
to malicious injuries to property;* and thereupon, he, the
said informer, prayeth the judgment of us, the justices
aforesaid, in the premises. Robert Balls.

Taken and sworn before us, ' Anthony Collett, (L.S.)
L. R. Browne. (L.S.)”

That the plaintiff voluntarily appeared before the ma-
gistrates at Yozford, on the 18th October, when the fol-
lowing depositions were taken by the magistrate’s clerk.

¢ Suffolk, to wit.—The deposition of Robert Balis, wheel-
right, of the parish of Chediston in the county of Suffolk,
taken and made upon oath before us, two of his Majesty’s
justices of the peace for the said county, this 18th day of
October, 1827, who saith, that he knows the certain elm tree
cut down by Simon Mills, of Chediston, aforesaid, farmer,
and Abrahkam Stannard, of the parish of St. James, South-
Elmham, labourer, on the premises of the said Simon
Mills; and that it is worth more than 17 sterling.

Robert Balls..

Before us L. R. Browne, (L.S.) .
A. Collett. (L.S.)"

* Suffolk, to wit :—The deposition of Jokn Storkey, hus-
bandman, in the parish of Linstead Parvor, in the county
of S«ffolk, taken and made upon oath before us, two of
his Majesty’s justices of the peace for the said county,
thig 18th day of October, 1827; who saith, that, on Mon-
day last, the 15th day of the present month of October, on
the premises occupied by Simon Mills, in the parish of
Chediston, in the said county, the property of JoAn Bade-
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ley, Doctor of Physic, namely;/in the yard adjoining and
belonging to the dwelling-house of the said premises; he
saw Simon Mills of Chediston, aforesaid, and Abrakham
Stannard, labourer, of the parish of St Jaimes, South-
Elmham, wilfully and maliciously cutting, breaking, bark-
ing, rooting up, and otherwise destroying a certain timber
elm tree, the property of the said Jokn Badeley. -

John Storkey, > (his mark.)

Before us, L. R. Browne, (L.S.)
A. Collett. (L. 8.)”

That the plaintiff was, thereupon, committed to Beccles
gaol, to take his trial for felony, and the prosecutor and
witnesses bound over in recognizances, to prosecute
and give evidence. That the plaintiff remained in custo-
dy among felons, until the Epiphany Sessions, which were
held in January, 1828, being three months from the date
of the commitment, when he was discharged upon appli-
cation to the Court, a compromise having been entered into
between him and Balls, the prosecutor. It was admittéd
by the plaintiff’s counsel, that no malice was imputable to
the defendant; but it was contended, that he had been
guilty of an error in judgment, and that the plaintiff was
entitled to recover a compensation in damages, for the im-
prisonment he had suffered in consequence of his com-
mitment. :

The defendant called no witnesses, but it was submitted
for him, that this action could not be maintained, on the
ground that the offence with which the plaintiff was
charged was a felony, by virtue of the statute 7 & 8 Geo.
4, c. 30, 5. 19 (a), and that the magistrates had, for any thing

(«) By which it is enacted— destroy or damage the whole or
“That, if any person shall un~ any part of any tree, sapling, or
lawfully and maliciously cut, shrub, or any underwood, respec-
break, bark, root up, or otherwise tively growing in any park, plea-
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that/appeared on the face of the depositions, full power and
authority to commit the plaintiff; and, as there was
no proof of malice by the defendant, he could only be
charged with an’ error in judgment, for which ke could
not be liable to the plaintiff in this action.

It was also objected for the defendant, that the plaintiff
had not complied with the directions of the statute 22 Geo.
2, c. 44, which was passed for the purpose of rendering
Justices of the Peace more safe in the execution of their
office, and which enacts, that, “at the back of all notices
of action against magistrates, the name and place of abode
of the plaintiff’s attorney or agent must be indorsed.”

The notice of action to the defendant was signed at the
foot by the plaintiff’s attorney, and it was contendeéd that
his place of abode was not correctly stated :—Half Moon
Street, Piccadilly, being described as in London, instead
of the county of Middlesex.

The learned Baron proposed, either to direct a verdict
to be entered for the plaintiff, reserving leave to the de-
fendant to move to enter a nonsuit; or to nonsiit the
plaintiff, with liberty for him to move to set it aside, and

~ that a verdict might be entered in his favour: but, upon

the defendant’s counsel pressing for a nonsuit, the learnéd
Judge proposed, with a view of saving the parties the ex-

sure ground, garden, orchard, or
avenue, or in any ground adjoin-
ing or belonging to any dwelling
house, every such offender (in
case the amount of the injury
done shall exceed the sum of 1/),

. shall be guilty of felony, and be-

ing convicted thereof shall be
liable, at the discretion of the
Court, to be transported beyond
the seas for the term of seven
years, or to be imprisoned for any
term not exceeding two years;
and, if any person shall unlaw-
fully and maliciously cut, break,

bark, root up, or otherwise de-
stroy or damage the whole, or any
part of any tree, sapling, or shrub,
or any underwood, réspectively
growing elsewhere than in any of
the situations hereinbefore men-
tioned, every such offender (in
case the amount of the injufy
done shall exceed the sum of 5..),
shall be guilty of felony, and be-
ing convicted thereof shdl be
liable tq any of the punishments
which the Court may award for
the felony hereinbefore last men-
tioned.”
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pense of a second, trial, that the Jury should then decide
upon the guantum of damages, to which the plaintiff might
be entitled in case the Court should be of opinion that
the action was maintainable; whereupon, the defendant’s
counsel addressed the Jury, and contended that. the de-
fendant was not only fully. justified in what he had done,
but that he would have been guilty of a dereliction of duty,
if he had not committed the plaiptiff on the information
kid: by Balls, and the depositions in support of it; inas-
much, as the statute constituted the alleged offence a fe-
lony.

The Jury having found a verdict for the plaintiff, da-
mages, one farthing; a nonsuit was directed to be entered,
leave being reserved to the plaintiff to move the Court to
set it aside, and that a verdict might be entered for him,
for the amount of the damages found by the Jury.

Mr. Serjeant Storks, in the last Term, accordingly ob-
tained a rule misi, and, in addition to the objections raised
for the plaintiff at the trial, submitted that there was no
ground whatever to commit the plaintiff for a felony, as it
appeared on the face of the depositions, that the tree al-
leged to have bgen cut down, stood on premises in the
occupation of the plaintiff; and the Legislature did not in-
tend, or even contemplate, that the statute 7 & 8 Geo. 4,
should apply to a case of landlord and tenant, or to a per-

‘son in the actual occupation of premises, unless it were
shewn that the tree cut down was expressly excepted by a
clause in the demise; and here the defendant must or
ought to have been aware, that the plaintiff could not have
committed a wilful trespass within the meaning of the act;
and, as he caused him to be committed without any colour-
able ground for so doing, he is liable to the plaintiff for
the injury he sustained by so long and unjusuﬁable an im-

prispnment.
Mr. Scrjeant Wilde and Mr. Serjeant Russell now
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shewed cause.—The first, and indeed the only material
question which arises in this case is, whether, under the
circumstances, any error of judgment is imputable to the
defendant, or whether he has put a misconstruction on
the 19th section of the statute 7 & 8 Geo. 4, c. 30, the
provision of which was substituted for the black act,
9 Geo. 1, c. 22, s. 1, which made the offence capital,
where the malice was personal to the owner, and the 6
Geo. 8, c. 36, and 6 Geo. 3,c. 48; by the first of which, if
the offence were committed in the night time, it was felony;
and, by the last, if done at any other time, it was punish-
able by summary conviction, for the first and second of-
fences. The present case clearly falls within the operation
and meaning of the statute 7 & 8 Geo. 4; for the word
“ maliciously,” cannot have a different signification than
it had under the statute 6 Geo. 3, c. 36, upon which it
was considered as bearing its most general signification,
and as applying to an act done malo animo, from an origi-
nal desire of gain, or a careless indifference of mischief (a).
Malice, in a legal sense, does not signify, according to its
common acceptation, a desire of revenge, or a settled
anger against a particular person. It does mot appear
what interest the plaintiff had in the premises on which
the tree was cut down; but even if there were an existing
tenancy, it would not divest the magistrate of his jurisdic-
tion. The plaintiff had clearly been guilty of a wrongful
act against the person who had the right of property in
the tree, and he offered no excuse before the magistrates
for having cut it down. Felony may be committed in
respect of demised property, as in arson, under the sta-
tutes, though not at common law; and in larceny of chat-
tels and fixtures let to tenants and lodgers, by the sta-
tute 7 & 8 Geo. 4, c. 29, s. 45. Suppose valuable or
ornamental trees;—for instance an avenue, to have been
cut down maliciously, by a tenant or occupier, it is quite

(a) East’s Pleas of the Crown, Vol. 2, 1062.
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clear that it would fall within the meaning and spirit of
the aet, and that'he would be ‘liable' to be punished ac-
cordingly. Enough, therefore, appeared upon the face
of the information and depositions, to lead the magistrates
o suppose that they had jurisdiction to commit the plain-
tiff for the offence with which he was charged, and it was
oot for them to decide on the law, as they were merely
suthorized to commit. But, even if the defendant, act-
ing in his official character as a magistrate, had been
guilty of an error in judgment, he is not liable to an ac-
tion; for in Hawkins's Pleas of the Crown, it is said (a):
“Justices of the Peace are not punishable civilly for acts
done by them in. their judicial capacities; but, if they
abuse the authority with which they are entrusted, they
may be punished criminally at the suit of the king, by way
of information. But, in cases where they proceed minis-
terially rather than judicially, if they act corruptly,
they are liable to an.action at the suit of the party, as well
2 to an information. at the suit of the king.” Again,
itis said (5): * Perhaps there may be this difference be-
tween the warrant of a Justice of Peace for such causes
which he has not authority to hear and determine as
Judge, without the concurrence of others; and such war-
rant for an offence which he may so determine without
the concurrence . of any other; that, in the former case,
inasmuch as he rather proceeds ministerially than judi-
cially, if Ae act corruptly, he is liable to an action at the
suit of the party, as well as to an information at the suit
of the king; but, in the latter case, he is punishable only
at the suit of the king; for that, regularly, no man is
liable to_an action for what he doth as Judge.” At all
events, there must be either malice, or a corrupt motive
imputable to a magistrate, to make him liable to an ac-
tion. In Windham v. Clere (c), an action on the case

(a) Book 2,c 8, XVIL.s. 74, 8.20.

8th edit. by Curwoed. (¢) Cro. Eliz 130; S. C. ] Leon.

(b, Hawk. P. C. Book 2, c. 13, 187.
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was brought against the defendant as a Justice of the
Peace, for maliciously issuing his warrant, in which it
was alleged that the plaintiff was accused of stealing
a horse, whereas, in truth, the. plaintiff never was ac-
cused, nor did he steal the horse, and the defendant
knew him to.be guildess. The plaintiff had a verdict,
end Clench, J., and: Gawdy, J., held that the. action was
meintainable, and they said, “If a man be accused. to
a Justice of the Peace for an. offence, for- which. he.caus-
eth him te. be committed by. his warrant, although the
accusation be false, yet he is excusable; but, if the
party be never accused, but the Justice, of his malice
and his own head, cause him to be arrested, it is other-
wise.” Morgan v. Hughes (a), is an authority to shew that
where a Justioe maliciously grants a warrant against a per-
son without any information, upon a supposed charge of fe-
lory, an actien of trespass will lie; but no case can be
found where such action has been attempted to be brought
without an imputation of corrupt motives or maligious in-
tent. In Lowther v. The Earl of Radnoz (3), it was held,
that trespass does not lie against Justices of Peace acting
upon a complaint made to them upon oath, by the terms of
which they have jurisdiction, although the real facts of the
case might not have supported such complaint, if such
Jacts were not laid before them at the time.

With respect to the objection which has been raised as
to the sufficiency of the notice, it must be precise in terms;
and the statute by which it is required, has always receiv-
ed a striet construction. In Lovelace v. Curry, Mr. Jus-
tice Lawrence said (c), * that the Court decided in Tay-
lor v. Fenwick, that the statute has prescribed a form
which must be implicitly followed, and it admits of no
equivalent. The statute was made to introduce a strict-

(a) 2 Term Rep. 225. (b) 8 East, 113.
(c) 7 Term Rep. 635.
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ness of form in-favour'of Justiees; 'afid'it must be'observed
literally.” But the case‘of Stears v. Srith (a), is express-
ly in point. That wa¥ an action of ttédpass against a ma-
gistrate for breaking and entering the pléintiff’s house,
and sezrching it witioat authority, arid iijuring his goods.
The plaintiff gave in evidenice a noticd’ pursuant to' the
statute, and in which the plaintiff’s attorney was described
88 of New Inn, Eondon; and it being objetted for the'de-
fendant (it having been ascertained- thdt the residence of
the plaintiff’s attorney was New JTnin near St. Clement's in
the Strand ) thiit New Inn was in PVestminster, and not in
London, and, therefore, that it was a misdescription of the
attorney’s residence: Lord Ellenborough held the objec-
tion to be sufficient, and the pldintiff was nonsuited.
Haif-Moon Street, Piccadilly, is in the county of Mid-
dlesez, and not in London; and in: ARed v. Stocks, which
was an action against two magistrates, for unlawfully con-
victing the plaintiff, and there was a variance in the war-
rant as set out in the notice, Mr. Justice Park said (b),
“ these motices have alwsys received a strict construction.”
And, sdthough in Diteham v. Chivis (¢), it was contended
that the word Londos wsas not to be confined to the city
of London; yet, that was the case of a contraet by a coach
proprietor, to carry passengers from London to Black-
Aeath, and the word London was painted on the coach,

which was licensed to run from Charing Cross to Green-
wich and Blackheath, and back again.

Mr. Serjeant Storks, in support of his rule.—Although
no corrupt motive or personal malice may be imputable to the
defendant, yet the plaintiff is entitled to recover damages for
the injury he has sustained by his commitment arid incar.
ceration in gaol; and; as he was the tenant or occupier of

the estate on which the tree was cut down, he could ot

{a) 6 Esp. Rep. 138.  (b) 1 Moore & Payue, 352. (o) 1d. 736.
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even be deemed a trespasser, much less of having commit-
ted a wilful trespass; and, if so, it is quite clear that the
defendant had no jurisdiction or authority to commit him.
Besides, it appears on the face of the depositions, that the
premises were occupied by the plaintiff, and the deposition
of Storkey, a labourer, was framed according to the precise
words of the act. It must therefore be assumed, that it was
drawn up by the magistrate’s clerk, without any regard to
what fell from the witness at the time; and, if the defendant
had read the depositions, he would necessarily have seen
that the plaintiff had not been guilty of an offence within the
meaning or spirit of the act. In Crepps v. Durden (a), it
was held, that a person can commit but one offence on the
same day, by exercising his ordinary calling on a Sunday,
contrary to the statute 29 Car, 2, c. 7, and that a magis-
trate having convicted a party in more than one penalty
for the same day, it was an excess of jurisdiction, for which
he was liable in an action of trespass. That case is far strong-
er than the present, as here the defendant acted without
jurisdiction; and the statute 7 & 8 Geo. 4, must receive
a strict construction, as it gives magistrates new and ex-
tensive powers, and operates in restraint of the liberty of the
subject. . In Davis v. Capper (b), the plaintiff, a respectable
female, brought trespass against the defendant, a magis-
trate, for having committed her to prison for sixteen days,
on a charge of theft, of which she was innocent; and Mr.
Justice Gaselee, who tried the cause, having directed a
nonsuit, on the ground that the defendant was warranted
as a magistrate in committing the plaintiff, the Court of
King's Bench, after argument, directed a new trial.

With respect to the notice, the object of the Legisla-
ture in passing the statute 24 Geo. 2, was, that the ma-
gistrate or party sued should have due notice of the resi-
dence of the plaintiff’s attorney, in order that he might ten-

(a) Cowp. 640. vis v. Russell, 2 Moore & Payne,
(b) Not reported. See also Da-  590.
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der amends if be/thought fit soito.do. In common par-
lance, the word London applies to the suburbs or envi-
rons, as well as to the city itself; and Piccadilly, London,
was less likely to mislead, than Piccadilly, Middlesex. The
case of Stears v. Smith, is a mere Nisi Prius decision;
and in Greenway v. Hurd, Lord Kenyon said (a), ‘it
has been frequently observed by the Courts, that the no-
tice.which is directed to be given to Justices and other
officers, before actions are brought against them, is of no
use to them where they have acted within the strict line of
their duty, and was only required for the purpose of pro-
tecting them in those cases, where they intended to act
within it, but, by mistake, exceeded it.” In Crooke v. Cur-
ry (8), Mr. Baron Thomson held that the attorney’s name
and place of abode, being in the body instead of on the
back of the notice, was sufficient, on the ground of the
intent of the statute being that the magistrate might be
enabled to tender amends to the party or his attorney,
and that if the attorney giving the notice described him-
self. generally of the town in which he resided, vis. as of
Bolton en le Moor, it was sufficient. So, in Osborn v.
Gough (c), where the place of abode of the plaintiff’s attor-
ney was described as “ of Birmingham,” it was deemed suf-
ficient; and Lord Chief Justice Alvanley said, ¢ the in-
terpretation which I put upon the statute is this, that if
the place indorsed upon the notice be the true place of the
attorney’s abode, it lies on the defendant to shew that
such description has not afforded him the opportunity of
taking advantage of the Act of Parliament:” and here,
Half Moon Street, Piccadilly, would have been a suffi-
cient notice, without the addition of the word London,; but
even if it were not, it is a more appropriate address than
Piccadilly, Middlesex. -

(a) 4 Term Rep. 556. by Chetwynd, Vol. 3, 171.
(8) Burn’s Justice, 24th edit. (c) 3 Bos. & Pul. 550.
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. Lord Chief Justice, TiNpAL.—-I am of opinion that this
rule must be.discharged. -The plaintiff has charged the
defendant, a magistrate, with. trespass.and false imprison-
ment, for havipg committed the plaintiff..to gaol, to take
his trial before Justices at Sessions, for an offence.alleg-
ed to have been committed by khim, which, .if.substantiat-
ed, would have amounted to felony; and the only question
is, whether, wader the ocircumstances,.the .defendant, as
such magisteate, had jurisdiction to inrestigate the charge,
and, having done so, to commit the plaintiff to prison. The
information charges the plaintiff.with having committed a
felonious offence -within the terms.of the, statute 7 & 8
Geo. 4, c. 30, viz. ag having wilfully ,and maliciopsly cut,
broken, barked, rooted up, or othexwise destroyed, a tim-
ber tree, growing in a yard belonging .to a dwelling-
house, of the value of 1J. and upwards, the property
of Dr. Bgdeley. A specific punishment  is pointed
out_ by the statute for an offence of this description,
vix. transportation, or-imprigonment. , The question then
is, .whether, on a charge being. made of a distinct and
subgtantive felony, the, magistrate is- liable as a.tres-
passer, or answerable, for.the correctness of the, charge, if
the case be disposed -of. as in ather imstances, where the
magistrate is called upon te act. It would be a.most dan-
gerous doctrine to hold shat he wowld .be_liable.in such
a case; .and it would.also,be against the current of autho-
rities. The statute does got give -the magistrate. an ex-
clusive jurisdiction .or power..to. conwict, but merely to
commit, the pasty for trial, in case the charge.alleged
against him should,be substantiated or made out.on oath.
The. gase.of Windham v, Clere.appears to me.to. be in
point, and_accarding to the.xeport in_Croke, Elixgbeth,
Clench, J., and Gawdy, J., said, that.(a), *if a manbe
accused to a Justice of the Peace for an offence, for which

(a) Cro. Eliz. 130.



IN TUE TENTH YEAR OF GEO, 1V.

he causeth him to'beurrested by his warraat; although the
dcousation be false, yet he is excusable.” - Unquestionably,
the charge does not appear to have been made in.the re-
gular course, as the depositions. of the party who came
before the defendant to substantiate the-alleged charge,
were framed in the preeise words of the statate, which
could not have been the language of the witnesses.
But that alone will not make the defendant’s conduct
malicious. It has been eaid, however, that, a» it appear-
ed on the face of the depositions, that the plaintiff was
the occupler of the premises on which the -tree was: cat
down, it necessarily took- the: ease out of the -statute,
and ousted the magistrate of his jurisdiction. To that
proposition, however, - I: cannot acoede. -If trees.grow-
ing on a firm are reserved to the-lessor, or are express-
ly excepted in a lease, if the temant cut them down, he

would clearly be a trespasser, although he might not be .

guilty of ‘waste, -as they did not form the subject-mat-
ter of*demise. If, therefore, the tenant.or.occupier would
be liable in trespass,, I'am hot prepared to: say that. he
might notbe criminally answérable, as the. nature-of the
offence might, in a'great measure, depend on- the intent
manifested at the time of cutting down the tree. - But,. in
the view [ take of this ease,’ it is ‘not:mecessary to decide
that point, for the plaintiff'was directly charged with an
offence within the terms of the- statute;-and over which
the -magistrate had jurisdiction. The. offence’ might,
and, for any' thing that mppears to:the contrary, was
committed; and when the plaintiff was brought before
the defendant, he was to exereise his own judgment
on-the case; and is not liable for a mere errorin judg-
ment; and as he had jurisdiction to commit, he is not
kable in this action. This case may be distinguished
from Crepps v. Durden, as there -the magistrate, having
convicted for one penalty, had no jurisdiction; -he was
Junctus officio, as the patty could only be convicted inone
penalty; although he had committed divers offences on-the

1829.

MiLLs

GoLLerT.



256
1829.

MiLrs

L
CoLLxTT.

CASES IN TRINITY TERM,

nme'day. Here, however, the defendant had jurisdic-
tion; and unless the plaintiff had shewn that he had acted
from a malignant motive in committing him, or from a mali-
cious feeling towards him, he ought not to be liable in this
action. I decline expressing any opinion as to the suffi-
ciency of the notice, as on the main question this rule must

be discharged.

Mr. Justice Park.—I am of the same opinion. A ma-
gistrate, acting as such, under a statute giving him juris-
diction, is not liable to an action of trespass, unless he ex-
ceed his jurisdiction. Here, the statute constituted the of-
fence with which the plaintiffwas charged, a felony,and when
he was brought before the magistrate, he had jurisdiction
to commit him ; and, according to Sir Edward Clere's case,
which appears to have come under the consideration of all
the Judges, the defendant would be excusable in commit-
ting the plaintiff, although the accusation should turn out
to be false. Here, no imputation has been attempted to
be cast on the defendant, and there can be no doubt but
that he acted bond fide, and in the due discharge of his
duty. The case of Crepps v. Durden is distinguishable
from the present, on the ground stated by my Lord Chief
Justice, as the magistrate Aaving convicted in one penal-
ty, had no jurisdiction to convict for others. This case
embraces a subject of general importance to magistrates
and their clerks. The practice of framing depositions in
the words of a clause in an Act of Parliament cannot be
too highly reprobated; and here, the witness Storkey,
a husbandman and marksman, is stated to have deposed,
that he saw the plaintiff, wilfully and maliciously cutting,
breaking, barking, rooting up and destroying a tree, in the
very words of the act. Still, that -does not render the
defendant liable, as he had the depositions before him,
which contained a charge, authorizing the defendant

. to commit the plaintiff to gaol to take his trial for the

alleged offence at the ensuing Sessions of the Peace.
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Mr. Justice BurroucH.~-It)is quite clear, that if a ma-
gistrate has jurisdiction, as the defendant had in this
case, he camnot be liable in an action of trespass, nor
in any form of action, for a mere mistake in a matter of
law. The statute 7 & 8 Geo. 4, describes the nature of
the offence which gave the magistrate jurisdiction, and
the information of the party, as well as the depositions es-
tablishing the charge against the plaintiff, fell expressly
within the terms and meaning of the act. Whether a
party in the occupation of premises could be deemed
guilty of felony, for cutting down a tree growing thereon,
was a question of law and not of fact, and the act was
deposed to. I fully agree with the Court in thinking, that
it is highly improper to frame depesitions in the terms of
a statute, and the magistrates should be answerable for
the acts of their clerks; for the depositions should contain
not only the language of the witnesses, but all the material
facts to which they depose. But, although a magistrate
may be answerable for the misconduct of his clerk, the
defendant is not liable in this form of action. If the plain-
tff had brought a special action on the case, the sequel
might have been different. On that, however, I do not
now feel it necessary to express an opinion, as I agree
with the Court in thinking that this rule must be dis-

charged.

~ Mr. Justice GaseLEE.—I am extremely sorry to agree
in the opinion expressed by my Lord Chief Justice and my
two learned ‘Brothers, that this action cannot be main-
tained. The words of the statute under which the plain-
tiff was committed, are general, and not limited or con-
fined to persons in relative situations of life, but extend
to the public at large; nor does the act contain any ex-
ception as to malicious injuries committed by tenants or oc-
cupiers, against their landlords; for the words are—*¢ if

any person shall unlawfully and maliciously cut, destroy,
VOL. Il s
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or damage the whole or any part of any tree, growing in
any ground adjoining or belonging to a dwelling house, if
the injury done shall exceed 1Z., he shall be guilty of fe-
lony.” The defendant acted on his general authori-
ty as a magistrate, and, by virtue of the statute, he was
empowered to inquire whether the offence with which
the plaintiff was, charged, would justify his commitment.
The party making the information alleged, that the plain-
tiff bad been guilty of an offence directly within the terms
of the statute, viz. of having wilfully and maliciously de-
stroyed a tree, contrary to the statute; and if there were
a probability that the act done amounted to a felony, the
defendant was bound to commit, as in an ordinary case. If
the plaintiff had been charged on a suspicion of having
committed murder, and it should eventually turn out that
no murder had been committed, or that it was committed
by another, the magistrate would not be liable in trespass
for having caused the accused party to be committed to
take his trial for the crime imputed to him. The case of
Cripps v. Durden is distinguishable, as there, the magis-
trate had a power not only to investigate the nature of the
complaint, but ¢o comeict the party charged with the offence;
and baving convicted, his jurisdiction ceased, as the party
had only incurred one penalty, although he had committed
divers offences on the same day. Here, however, the de-
fendant had jurisdiction to inquire into the nature of the
offence with which the plaintiff was charged; and by the
terms of the information, and depositions in its support, it
fell expressly within the terms of the statute. Although
I entertain a very strong opinion with regard to the ob-
jJection which has been raised as to the sufficiency of the
notice, it is unnecessary now to express it. The case of
Stears v. Smith, although a mere Nisi Prius decision, was
determined by Lord Eldenborough, who nonsuited the
plaintiff, and it does not appear that any application was
afterwards made to the Court to set it aside. But, on the
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other ground; I concur with the Court in thinking that
this rule must be—
Discharged.

GoRriNG 9. EpMonDs the Elder.

THIS was an action of assumpsit on a guarantie on the
sale of timber.

At the trial, before Lord Chief Justice Tindal, at West-
sminsier, at the Sittings after the last Term, the plaintiff
produced the following agreement, which had been enter-
ed into by the defendant’s son.

““ April 20, 1825,
<« Agreement between Charles Goring, Esq., and Tho-
mas Edmonds, jun.—
¢ 1, Thomas Edmonds, of Steyning, agree to purchase
so many oak trees as are marked, and shall be marked by
us, at Olbourne and East Grimstead, at the price of 104,
per load, girth measure of fifty feet by the load. But
should Mr. Markwich, when he measures the same, con-
sider the sum of 10J. per load not a sufficient price, he is
to fix such price as he considers it to be worth. Apd I
hereby agree to pay the price he shall fix upon, though it
shall exceed 10/ per load. And further, I agree not to
" remove the timber or bark without the consent in writing
of Charles Goring, Eeq., (the plaintiff), from off the said
estates where the said timber shall be cut; and whatever
securities I may give to Charles Goring, Esq., to induce
him to consent to the timber and bark being taken away,
ghall be taken up and discharged, half at Mickaelmas,
and the other half at Christmas next at furthest.

“ Thomas Edmonds, jun.”

s 2
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May 31st.

The defendant
guaranteed the
payment of the
price of certain
timber sold by
the plaintiff to
the defendant’s
son. The plain-
tiff received part
payment from
the son, and af-
terwards made
repeated appli-
cations for the
residue. More
than two years
having elapsed
from the day
stipulated for
payment, the
son gave the
plaintiff a bill
of exchange,
which was dis-
honoured, and
shortly after-
wards became
bankrupt. The
plaintiff did not
give the defend-
ant notice of the
dishonour of the
bill, nor did he
inform him of
the state of the
account until
after the bank-
ruptcy :—Held,
that the defend-
ant was, not-
withstanding,
liable.
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Then followed the guarantie on which the present action
was brought, vix:—

“In the event of my son, Thomas Edmonds, jun., not
paying Charles Goring, Esq., I hold myself liable, and
hereby engage to fulfil the said payments according to the

above conditions.
¢ Thomas Edmonds.

“ April 20, 1825."

It appeared, that shortly after this agreement was en-
tered into, all the timber was removed by the defendant’s
son, without any further security being required by the
plaintiff; and that he did not call on the son for payment
until December the 19th, 1825, when he gave the plain-
tiff two bills of exchange for 200/. each, drawn by him
upon and accepted by one Alexander, and which were
paid into the plaintiff’s bankers, and duly honoured when
at maturity, vis. on the 14th and 28th March, 1826;
that 424J. then remained due to the plaintiff in re-
spect of the timber; that repeated applications were af-
terwards made to the defendant’s son for payment; and
that, on the 1st October, 1827, he gave the plaintiff a bill of
exchange for 200L., at two months’ date, drawn by the son
upon one Williams, which was dishonoured when it be-
came due; and, that the plaintiff retained it, and did not
give notice of its dishonour to the drawer. That, shortly
after the bill became due, vis. on the 4th December, 1827,
the defendant’s son became bankrupt, and on the 27th of
that month, the plaintiff’s attorney for the first time made
an application to the defendant upon his guarantie for the
payment of 4244., the sum remaining due for the timber;
that the defendant at first expressed his surprise, as he
had received no communication from the plaintiff on the
subject since the guarantie was given, and said, that he did
not recollect the terms of it; but, on the plaintiff’s attor-
ney producing the above agreement and undertaking, he ad-
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mitted that he was liable, but, the attorney did not inform
him that his son had given the plaintiff the bills accepted
by Alexander and Williams, or that the latter had been
dishonoured and remained in the hands of the plaintiff.

For the defendant, it was insisted, that he was discharg-
ed from his liability as surety, the plaintiff having taken
bills of exchange from the son, and not having communi-
cated to the defendant that the timber had not been
paid for, and in not having called on the defendant on
his guarantie for more than two years and a half after
the agreement was entered into.

His Lordship left it to the Jury to say, whether, under
the circumstances, time had been given by the plaintiff to
the original debtor (the defendant’s son), without the con-
sent of the defendant; and that it was a material fact for
them to consider, that the defendant had admitted his
Lability on the guarantie at the time it was shewn to him
by the plaintiff’s attorney.

The Jury found a verdict for the plaintiff, damages
424l., being the balance due from the defendant’s son for
the timber.

Mr. Serjeant Russell now applied :for a rule nisi, that
this verdict might be set aside and a new trial granted, or
that the damages might be reduced from 424/. to 2244, on
the ground of a misdirection by his Lordship to the Jury.

Ferst—Admitting that the mere laches or neglect of
the plaintiff to call on his principal debtor would not dis-
charge the defendant as his surety; yet, if from the na-
ture of the dealings between the creditor and such debtor,
the surety may be prejudiced, he is thereby discharged.
So, if a creditor give time to the principal debtor, with-
out the knowledge of the surety, or otherwise varies the
nature of the security, the surety is discharged (a). Al-

(a) Fell on Guaranties, 2nd cdit. 160.
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though it may be assumed from the case of Peel v. Tat-
lock(a), where it was held, that delay in calling upon a party
who guarantees the solvency, or to be answerable for the
debt of another, does not exonerate the former, unless it
can be shewn or presumed that he is a loser thereby; yet
here, more than two years and a half bad elapsed from the
time the guarantie was given, before any application was
made to the defendant to comply with it; and, during the
-time the principal was in solvent circumstances, the surety
was never called upon; and after the son had become bank-
rupt, the defendant was deprived of any remedy he might
have had against him for reimbursement. In Rees v. Ber-
rington, Lord Eldon said, (b) ‘it is the clearest and most
evident equity, not to carry on any transaction without the
privity of him who must necessarily have a concern in
every transaction with the principal debtor. You cannot
keep him bound, and transact his affairs (for they are as
much his as your own), without consulting him. You must
let him judge, whether he will give that indulgence con-
trary to the nature of his engagement.” In Paynme v.
Ives (c), the defendants gave the plaintiffs the following
guarantie, dated the 19th April, 1821: “ We undertake
to indorse any bill or bills Mr. JoAn Studbs may give to
Messrs. Payne & Co. (the plaintiffs), in part payment of
an order for lace, which is now being executed for him;
Messrs. Payne & Co. to allow 5i. per cent. on the amount
of the said bills for the said guarantie.” The goods were
delivered to Stubbs, who paid the plaintiffs 5004 in money
and wine, and in June following, accepted a bill drawn on
him by the plaintiffs for the remainder, viz. for 337L, at
eighteen months’ date. The plaintiffs retained the bill,
without making any application to the defendants to in-
dorse it, for seventeen months and ten days, and then, find-
ing that Stubbs was insolvent, the plaintiffs applied for the

(a) 1 Bos, & Pul. 419. () 2 Ves. 643. (c) 3 Dow. & Ryl. 664.
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first time to the defendants for their indorsement: and it
was held, that the plaintiffs were concluded by their
‘laches, and that the defendants were not liable on their
guarantie; and Lord Chief Justice 4bbott said: “ The
general rule of law upon such subjects is clear, namely,
that the demand must be made within a reasonable and
convenient time. But, for the plaintiffs to forbear their
demand for seventeen months out of eighteen, was neither
reasonable nor convenient. Besides, the plaintiffs lie by
until they learn that Stubbs has become insolvent, and
until they discover that the indorsement is the only
means by which they can secure their debt; and but
for that discovery, they probably never would have ap-
plied at all. That, I think, they were not entitled to do
under the agreement, and consequently that they ought
not to have recovered in this action.” So, here, the
plaintiff lay by till the defendant’s son became bankrupt;
and by the terms of the agreement, whatever securities
the son might give to the plaintiff, to induce him to con-
sent to the timber being removed, were to be taken up
and discharged, half at Michaelmas, 1825, and the other
half at Christmas following at furthest, and the defendant
merely engaged to fulfil the payments according to those
conditions; and the bills inclosed were not given till the
19th of December in that year. This case falls within the
principle established with regard to bills of exchange, viz.
that a promise to pay by an indorser or other party to the
bill, if made without knowledge of the laches of the hold-
er, will not be binding, or make such indorser liable. Ble-
sardv. Hirst (a). And in Goodall v. Dolley (b), it was held,
that if the indorser of a bill not due, present it for accept-
ance, which is refused, and delay giving notice to his in-
dorser, the latter will be discharged :—and that a subse-
quent proposal by him to pay the bill by instalments,

(a) 5Burr. 2670. (b) 1 Term Rep. 712,
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made without knowledge of the laches of the indorsee,
is not a waiver of the want of notice:—Mr. Justice Heath
being of opinion, at the trial, that as this proposal was’
made in ignorance of all the circumstances of the case,
which it was material for the defendant to know, he was
discharged by the laches of the plaintiff; and the Court
afterwards sanctioned that opinion. So, here, the plain-
tiff should have informed the defendant of the transactions
relative to the bills of exchange given by his son in pay-
ment for the timber, and the plaintiff by taking those bills
discharged the defendant as surety. At all events, the
plaintiff cannot be entitled to retain his verdict for the da-
mages found by the Jury, as his taking the bill accepted
by Williams, for 2001., operated as a discharge pro tasto,
particularly as the defendant had no knowledge of the
dishonour, or that the bill had been given; and, if time
be allowed to a principal, without the knowledge or con-
sent of the surety, he is thereby discharged. The plain-
tiff, by retaining the bill, made it his own, and fraud alone
would vitiate it; as the death, bankruptcy, or known in-
solvency of the drawer, constitute no excuse for neglect-
ing to give due notice of its dishonour.

Lord Chief Justice TiNpAL.—I am of opinion that this
is not a case for a new trial. It has been suggested, that
the Jury have been mis-directed on two points.

First, that mere laches by the creditor to enforce his
demand against his debtor, will operate as a discharge to
the surety. But, there is no case which goes to that ex-
tent, whilst there are several decisions to shew that la-
ches alone, by the party whose debt is secured, will not
discharge the surety or party guaranteeing its payment.
There may, however, be an extreme case of negligence,
which may almost amount to fraud, and fraud would be
an answer to the demand as against the surety; but mere
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negligence is not sufficient to exonerate him. In the case of
the Trent Navigation Company v. Harley (a), the laches
of obligees in a bond (conditioned for the principal obligor
to account for and pay over from time to time all such
tolls as he should collect for the obligees), in not properly
examining his accounts far eight or nine years, and not
calling upon the principal for payment so soon as they
might have done, for sums in arrear and unaccounted for,
was held not to be an estoppel at law in an action against
the sureties. There, one of the grounds of defence taken
at the trial was, that the sureties were discharged by their
not having received notice of their principal being so
much in arrear in his accounts, and by suffering him to
run so much in arrear. But the learned Judge (Mr.
Baron Wood), who tried the cause, ruled it to be no de-
fence at law; and on the objection being again raised in
Banc, on a motion for a new trial, Lord Ellenborough
said (b): “ The only question is, whether the laches of the
obligees, in not calling upon the principal so soon as they
might have done, if the accounts had been properly ex-
amined from time to time, be an estoppel at law against

the sureties? I know of no such estoppel at law, whatever

remedy there may be in equity.” In Payne v. Ives, there
was no actual liability cast on the sureties for a bye-gone
debt, as the guarantie was founded on an executory pro-
mise by them to indorse any bills which their principal
might give in part payment of an order for lace which
was then being executed for him, and no application was
made to the sureties to indorse the bill, until between
seventeen and eighteen months after it was given, during
the whole of which period the party to whom it was
given kept it in his hands. In the case of an executory
contract, that might so alter the state of things as to con-

(a) 10 East, H4. - (0) Id. 40.
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clude the holder of the bill by his laches, but that ought
not to govern the case of a guarantie for the payment of
money, or where a party becomes surety for an existing
debt.

Secondly, it has been said, that the mere giving of time
by the plaintiff to the defendant’s son as the principal,
would have the effect of discharging the defendant as his
surety ; and, that the plaintiff having taken the bill on Wil
liams, and retained it without giving notice of its dishon-
our to the drawer, he had made it his own, and discharg-
ed the defendant as surety. But, in English v. Dar-
ley (a), it was held, that merely giving time would not dis-
charge the surety; for Lord Eldon said, *‘ as long as the
bolder of a bill is passive, all his remedies remain, and if
any of the parties be discharged by the act of law, as by
an Insolvent Debtor’s Act, that operation of law shall not
prejudice the holder:” and here, the plaintiff never took
any steps to enforce the payment of the bill. The ques-
tion Ileft to the Jury was, whether, under the circumstan-
ces, time had been given to the defendant’s son, without
the consent of the defendant. He admitted his liability

* to the plaintiff’s attorney, when the agreement was shewn

him, and I thought there was no valid defence to the ac-
tion; and that the mere circumstance of the plaintiff’s not
having made any communication to the defendantas to the
state of the account between him and his son, would not
operate to discharge the defendant as his surety. With
respect to the reduction of damages, the bill for 2004
drawn by the defendant’s son on Williams did not appear
to be a real or.bond fide transaction, as the acceptor was
not a man of substance, nor was it shewn that he was in-
debted to the drawer at the time. I therefore think, that,
under all the circumstances, the Jury arrived at a right

(a) 2 Bos. & Pul. 61.
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conclusion, and that there is no reason to disturb their ver-
dict.

Mr. Justice PArk.—It is only necessary for me to say,
that I perfectly concur with my Lord Chief Justice. With
respect to the objection that the defendant is discharged
by the laches of the plaintiff, the case of The London As-
surance Company v. Buckle (a), appears to me ta be far
stronger than the present. There, a bond for 2000/, was
executed by an insurance broker, as the principal obligor,
and two sureties, conditioned that if they should pay the
obligees certain premiums, which should become due for
assurances on ships at sea, as should be made with the
obligees by the insurance broker, and that, within six
months after the making the insurances, the bond was to
be void: the broker became bankrupt, and was indebted
to the obligees in a large sum for premiums, which were
due three years before the bankruptcy, and yet the ob-
ligees did not call on the sureties until after the bankrupt-

cy;—it was held, that they were not discharged by the .

laches of the obligees in suffering the credit of the broker
to run on so long beyond the six months stipulated by the
bond; and Lord Chief Justice Dallas there said (3), * this
appears to me to be the common case of a party becoming
surety for another; and yet, it has been said, that, as the
principal has not been called on, (although time was given
him to pay the premiums), at the expiration of six months,
the sureties are discharged. But no case has ever decid-
ed this position, nor will any principle of the common law
carry it to so great a length.” Although it appears that I
was not in Court at the time, yet I fully concur with the
doctrine there laid down; and here, as my Lord Chief
Justice left it to the Jury to say, whether time had been

() 4 B. Moore, 153. (b) 1d. 160.
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given to the principal without the consent of the surety,
and he adpitted his liability on his guarantie, I think this
verdict ought not to be disturbed.

Mr. Justice BurrougH.—I think that the direction of
my Lord Chief Justice to the Jury was perfectly right;
and that there is no reason to be dissatisfied with their
verdict.

Mr. Justice GaseLEE.—A surety ought to know the na-
ture of the engagement he has entered into, and it is his
fault if he neglect to inquire into the nature of the trans-
actions between his principal and the party to whom he
is indebted after the guarantie was given. In Orme v.
Young (a), Lord Chief Justice Gébbs held, that the neg-
lect of the obligee of a bond to give notice to the surety
that the principal had made default, did not discharge the
surety; and in Peel v. Tatlock, where A. became bound to
B. for the honesty of C., who embezzled money, it was
held, that B. might maintain an action on the guarantie,
although three years had elapsed without any notice hav-
ing been given of the embezzlement of C., by B. to 4.
These appear to me to be authorities expressly in point;
and 1 therefore agree with the Court, in thinking that
there is no ground to disturb this verdict.

Rule refused.

(a) Holt’s Ni. Pri. Cas. 84,
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LausirT, Ex parte. Tuesday,
June 23rd.
Mkr. Serjeant Storks moved, that the applicant might A notice of ap-
be admitted one of the attornies of this Court, although Piction tobe
the notice of his intention to apply for admission had not :“:;'go”“':;mhﬁ_
been left or fixed up at the Chambers of the Lord Chief ing been by
Justice, as required by the rule of this Court (a). The o ohmtes
learned Serjeant founded his motion on an affidavit of the gfl:;:f:f"t';e
applicant, which stated that a notice containing his name gwr;"{ Kt‘:f’d‘
aad place of abode, &c., had been affixed on the outside of of the Lord
this Court, and also in the Common Pleas office, and that Gh'ef Justice,
such votices had remained so affixed during the whole of the ;1;:::::3; N
last Term; that a like notice had been fixed up in each of mitted, on an

the Judges® Chambers of the Court, with the exception i‘,gd&':tff;fh"
of the Lord Chief Justice; and that, through inadvert-
ence, the notice intended to have been fixed up in his
Chambers, had been left at the Chambers of Mr. Justice
Bayley. That it was left there by mistake, and not with
any intention of fraud, or with a view to evade any rule

of this hossourable Court.

The Court considering the affidavit to be sufficiently

explanatory—
Granted the application.

£a) Trin. Term, 31 Geo. 3.

i
SNELL 9. ANDERTON. Thursday,
’] June 25th.
PHE defendant was arrested and held to bail on the An amdavit of
following affidavit of debt: s phatlng
* Thomas Snell, of &c., maketh oath and saith, that ant wasindebt-
ed to the plain-

tiff in a certain
sum, for goods sold and delivered to the defendant, and at his request, is insufficient, as it is ne-
cemary to allege that the goods were sold and delivered by the plaintiff to the defendant,
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1829. .  Peter Anderton is justly and truly indebted unto this de-
m’ ponent, in the sum of 50I., for goods sold and delivered to
v. the said Peter Anderton, and at his request.”
ANDERTON,

Mr. Serjeant E. Lawes, on a former day in this Term,
obtained a rule misi, that the defendant might be dis-
charged out of the custody of the Sheriff of Middlesex,
upon entering a common appearance, on the ground that
the affidavit was defective in not stating that the goods
were sold and delivered by the plaintiff to the defendant.
The learned Serjeant relied on the case of Femion v.
Elis (a), where the Court held, that an affidavit, stating
the debt to be for goods sold and appraised to the de-
fendant, without saying by the plaintiff, was insufficient,
and they would not allow the affidavit to be amended.

Mr. Serjeant Merewether now shewed cause, and re-
lied on the case of Hulton v. Eyre (b), where, in an affida-
vit for money paid to the use of the defendant, it was held
unnecessary to state that it was at the request of the
defendant. In Symons v. Andrews (c), an affidavit stat-
ing that the defendant was indebted to the plaintiff for

- money paid, and wages due to the plaintiff, for his servi-
ces on board the defendant'’s ship, was deemed sufficient,
without expressly stating that the debt was due from the
defendant. In Coppinger v. Beaton (d), it was decided
to be sufficient to state that the defendant was indebted to
the plaintiff in a certain sum, for money had and received
on account of the plaintiff, without adding, received by the
defendant. In Tidd’s Practice (e), it is said, that an affi-
davit made by a married woman, that the defendant was
indebted for the rent of lodgings; and for money lent by Aer
to the defendant, was held to be sufficient, although it did

(a) 1 Marsh. 635; S. C. 6 751; 8. C.nomine Eyre v. Hulton,
Taunt, 192. 5 Taunt. 704.

(b) 1 Marsh. 315. (d) 8 Term Rep. 338.

(c) 1 Marsh. 317; S. C. 6 Taunt. (e) 9th Edit. 184,
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not state to whoin/the lodgings wére let, and the person
making the affidavit was herself incapable of lending
money, for that she might have lent it as agent to her
husbend (a). Here, the plaintiff has sworn positively that
the defendant is indebted to him, and the affidavit is
sufficiently certasin to support an indictment for perjury
if the goods were not delivered to the defendant on ac-
count of the plaintiff. Although a debt must be sworn to
positively, in order to hold a party to bail, yet the person
making the affidavit is not to be involved in nice subtleties;
and, although in Fenton v. Ellis, it was held necessary
to state that the goods were sold by the plaintiff, yet the
case of Coppinger v. Beatson was not adverted to, where
the Court of King's Bench said, that no precise form of
words was required to be used in an affidavit to hold to
bail; that it was sufficient to allege that the defendant is
indebted to the plaintiff in a certain sum of money, speci-
fying the cause of action; and that the Court sought not
to entangle the suitors in unnecessary niceties.

Mr. Serjeant E. Lawes, in support of the rule, was
stopped by the Court.

Lord Chief Justice TiNpaL.—The case of Fenton v.
Elis, which was decided in this Court, is precisely in
point, in which it was determined, that an affidavit stating
that the defendant was indebted to the plaintiffin a cer-
tain sum for goods sold and appraised to the defendant,
without stating by the plaintiff, was insufficient. With such
a decision uncontradicted and unimpugned, it is useless
to go into further reasoning on the subject.

The rest of the Court concurring—
Rule absolute (3).

(a) T. T. 40 Geo. 3, K. B. 315; Balbiv., Batley, 6 Taunt 25;
(b) See Perks v. Severn, 7 East, Brown v. Garnier, 6 Taunt. 389;
194; Cathrow v. Hagger, 8 East, S. C. 2 Marsh. 83.
306; Taylor v. Forbes, 11 East,
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fendant became
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action brought,
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for him to sur-
render in dis-
charge of his
bail, until &
fortnight after
he had finished
his last exami-
nation.

CASES IN TRINITY TERM,

STEAD v. YATES.

A RULE was, on a former day in this Term, obtained
by Mr. Serjeant Jones, calling on the plaintiff to shew
cause why the time for the defendant to surrender him-
self in discharge of his bail should not be enlarged until
one month next after his Jast examination under a com-
mission of bankrupt, which had been issued against him,
and which examination was fixed for the 28th instant.

Mr. Serjeant Cross now shewed cause, and submitted
that the defendant could not be entitled to have the time
for his surrender enlarged as prayed; that the commis-
sioners might adjourn from time to time; and that, under
the statute 6 Geo. 4, c. 16, they might postpone the final
examination for three months; and that during that ip-
terval the bail might become bankrupts.

Mr. Serjeant Jones, in support of his rule, after stating
that the proceedings under the commission were instituted
and carrying on in Yorkshire—

The Court said, that they considered a month to be
unreasonable, and referred to the case of Crump v. Tay-
lor (a), where the Court of Exchequer enlarged the time
for the surrender of a bankrupt, charged in execution in
discharge of his bail, to a fortnight after his last exami-
nation. In Glendining v. Robinson (b), the application
was, that the bail might have a week's time to ren-
der the defendant, who had become bankrupt, from the
day of his last examination. And in Narres v. Glos-
sop (c), the Court required an affidavit, stating that the

(a) 1 Price, 74.

(6) 1 Teunt, 320, (c) 2 Chit. Rep. 101.
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application was made by the bail; and in Shaw v. Cash (a),
the Court refused to enlarge the time for the bail to ren-
der their principal who had become bankrupt, as the affi-
davit on which the application was founded did not state
where the commission was sued out, or the residence of
the commissioners.

On the learned Serjeant’s consenting that the defend-
ant should render himself within a fortnight after his final
examination—

Rule absolute.
(a) 4 Bing. 80.

P

HaLL and Another ». Cecir Rix and Joun Rix.

THIS was an action of assumpsit by the plaintiffs as
school-mistresses, for work and ‘labour in teaching and
instructing two of the defendants’ sisters.

At the trial, before Mr. Justice Park, at Westminsier,
at the Sittings after the last Term, the plaintiffs called a
writing master, who attended their school, and who stated,
that in December, 1826, the defendant, Cecil Rix, had a
conversation with him respecting the plaintiffs’ establish-
ment, and said that he, in conjunction with his brother
George, wished to place their sisters there. That the
witness procured a prospectus, or terms of the school,
which he shewed the defendant Cecil Rix, whom he after-
wards met at the plaintiffs’ house, and that the defendants’
sisters were sent to the school in February, 1827. It
also appeared that the defendant, Jokn Rir, and his
brother George, carried on the husiness of coal merchants,
and that the defendant Ceci! was clerk to a coal mer-
chant. The plaintiffs delivered their school-bill, making
Cecil and George Rix their debtors. But on the pro-

VOL. IIT. T :
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duction of the hill, it appeared that the word Cecil, at
the head of it, had been struck out, and Jokn inserted
in its stead.

The defendants called their brother George as a wit-
ness, and on his stating that he and his brother Jokn,
who had gone to America, had undertaken to educate
their sisters, independently of Cecil, who had no fands
to do so, the learned Judge rejected his testimony, on
the ground that he bad admitted himself to be a co-
contractor, and consequently, that he had an interest in the
event of the suit.

The Jury found a verdict for the plaintiffs, for 414,
being the amount of the school bill, after deducting for
some coals which had been furnished by the defendant
Jokn Rizx, and his brother George, to the plaintiffs.

Mr. Serjeant Andrews, in the last Term, obtained a
rule nisi, that this verdict might be set aside, and a new
trial granted, on the ground, that the testimony of George
Riz had been improperly rejected, as the admissipn made
by him, that he was to pay for the education of his sisters
conjointly with his brother Jokn, was adverse to the wit-
ness’s own interest. The learned Serjeant produced
affidavits to shew that the substitution of the word JoAs
for Cecil, at the head of the school bill, was in the hand-
writing of one of the plaintiffs.

Mr. Serjeant Wilde now shewed cause.—The witness
was properly rejected, for when he stated that he was
jointly liable with his brother JoAn, for the education of
their sisters, although it might ultimately be against his
interest, yet, the moment he admitted that he was a co-
contractor, he made himself liable to contribution for the
debt and costs, and he therefore had an immediate interest
in the result of the suit; and if he were bound to contri-
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bute in case, the plaintiffs obtained a verdict against the
defendants, he had an interest either in defeating the ac-
tion altogether, or lessening the damages; and the fact he
was called upon to prove was, that he and his brother JoAn
only were liable, but the latter having left the country, the
defendant Cecil was the only responsible person, and
to whom alone the plaintiffs looked for the payment of
their bill. In Jones v. Brooke (a), in an action by an in-
dorsee againat the acceptor of a bill of exchange, which
had been accepted for the accommodation of the drawer, it
was held that the latter was not a competent witness for
the defendant, to prove that the holder took the bill for an
usurious consideration; on the ground, that the witness was
interested to defeat the action, for that, if the holder should
sacceed against the acceptor, the latter would not only have
a right of action against the drawer for the principal sum,
but also for all damages, which, as acceptor, he might sus-
tain in being sued upen the bill: —the drawer of an accom-
modation bil being bound to indemnify the acceptor
agsinst the censequences of his acceptance for the draw-
er’s accommodation. But the liability to the costs of an
action, is a substantial objection to the competency of a
witness; and, however indifferent he may be in other re-
spects towards either party, yet, if he has incurred such a
Linbility, he has an immnediate and direct interest in the
event of the suit. That principle was established in
Goodacre v. Breame (D), where, in an action of assumpsit
for goods sold and delivered, the plaintiff having proved
the sale of the goods to the defendant, and to one J. S.,
who were partners in trade, Lord Kenyon held, that
J. 8. ecould not be a witness for the defendant, to prove
that the goods were sold to himself, and-that the defendant
was not concerned in the purchase, except as the servant of
J. 8., for, said his Lordship, ¢ by discharging the defend-

(a) 4 Taunt. 464, (b) Peake's N, P. Cas. 175.~3rd edit. 232.
T2
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ant, he benefits himself, as he will be liableto pay a share
of the costs to be recovered by the plaintiff. In Simons
v. Smith (a), which was an action for the non-performance
of a contract against one of several partners, Lord Chief
Justice Abboit said: that one partner could not release
another, for the purpose of making him a competent wit-
ness in a particular action.' So, in Cheyne v. Koops (b),
in an action for a debt due by several partners, one of
them who had not been joined in the action, was held not
to be a competent witness for the defendant, by any re-
lease from him, for Lord Alvanley said: * the partners were
all bound in equity to contribute, and the witness would
of course be subjected to his share.” So, here, when the
witness George Rix admitted that he was a co-contrac-
tor with one of the defendants, he was liable to the costs
of the action, and his testimony was properly excluded.

. Mr. Serjeant Andrews, in support of his rule.—Al-
though it has been said that the witness, George Riz,
must be considered as a co-contractor, as he stated that
he was to pay for the education of his sisters conjointly
with his brother Joks, yet, the defendant Cecil is not
liable in this action, as he was merely a clerk to a coal
merchant; and it must be inferred, that the school-bill
was to be paid by Jokn and George, as they carried on
trade in partnership as coal merchants, and had delivered
coals to the plaintiffs by way of set off, for the tuition of
their sisters; and as the name of Ceci! was substituted for
John at the head of the school-bill by one of the plain-
tiffs, the Jury might properly have inferred, that the credit
was given to Jokn and George, independently of the tes-
timony of the latter.

Lord Chief Justice TINpAL.—I am of opinion that the
witness, George Rix, was properly rejected. A Judge at

(a) | Ryan. & Mood. 29. (5) 4 Esp. Rep. 112.
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Nisi Prius can only determine whether the testimony of
a witness be admissible or not, when he ascertains the fact
such witness is called upon to prove; and when George
Rix said, that he was liable in conjunction with his brother
John, who was one of the defenidants, for the education of
their sisters, he admitted that he was a co-contractor, and
as such, it is quite clear that he would be liable.to contri-
bute to the defendants towards the costs of this action;
and it is an established principle, deducible from the
cases to which we have been referred, that persons liable
to the.costs of the action have an immediate interest in
the event, and therefore are not competent witnesses.

Mr. Justice PArx.—I was most anxious to have this
case re-considered, and 1 entertain the same opinion .I
formed at the trial, vix. that the defendant’s brother,
George Riz, was not admissible as a witness, as he him-
self admitted that he was a co-contractor, and as such
he is liable to contribution for the costs. By the tes-
timony of the writing master, the defendant Cecil Rix
said, that he wished to place his sisters in some. school,
and that he went to the plaintiff’s house, where his sisters
were afterwards sent.

Mr. Justice GasrLEE.—The cases to which we have
been referred, are an express authority to shew, that a
kiability to contribute to the costs of the action is a sub-
stantial objection.to the competency of a witness; and
here, the witness expressly stated, that he was a co-
contractor with one of the defendants, in consequence of
which such liability attached. This rule, therefore,
must be— - '
Discharged.

217
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HEexNLEY 9. The Mayor and Burgesses of Lyue Reais.

"THIS was an action on the case, in which the plaintiff
charged the defendants with negligence in the repair of
sea walls.

The first count of the declaration stated, that on the 20th
of June, in the tenth year of the reign of Chavles the first, to
wit, at the parish of Lyme Regis, in the county of Dorset,
our said late sovereign, by his certain letters patent, duly
sealed in that behalf, after reciting as therein was recited,
did for himself, his heirs and successors (amongst other
things), give, grant, and confirm to the mayor and bur-
gesses of Liyme Regis, and their successors, the borough
or town of Lyme Regis; and also all that the building
called the pier, quay, or cob of Lyme Regis; with all and
singular the liberties, privileges, profits, franchises, and
immunities to the same town, or to the said pier, quay, or
cod, in any-wise howsoever belonging or apperiaining :—to
have, hold, and enjoy the aforesaid borough or town; and
also, all that the building aforesaid, called the pier, quay,
or cob of Lyme Regis, with all and singular the liberties,
franchises, privileges, and immunities, to the aforesaid
mayor and burgesses of the borough aforesaid, and their
successors, to the only and proper use and behalf of them
the same mayor and burgesses of the borough aforesaid,
and their successors, in fee farm for ever; yielding of fee
farm to our said late King CRarles the first, his heirs and
successors, of and for the aforesaid borough or town, with
its liberties and franchises, as in the said letters patent in
that behalf mentioned; and our eaid late sovereign King
Charles the first, did further, of his abundant special grace,
and of his certain knowledge and mere motion, for him-
self, his heirs, and successors, pardon, remise, and release
to the same mayor and burgesses of the borough or town
aforesaid, and their successors for ever, twenty-seven
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