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PREFACE TO VOLUME XL.

———p—

The proportion of cases having an obvious importance
or interest for modern readers increases as the work of the
Revised Reports proceeds. A.-G. v. Pearson, p. 149, is
one of the line of cases shewing how a secular court may
have to ascertain, as matter of fact, what the tenets of any
tolerated denomination are, and to regulate accordingly
the application of charitable funds appropriated to that
denomination. This has sometimes—but inaccurately, it
is conceived—been said to amount to a guast establishment
of the institutions affected. A much stronger case is the
reconstitution of the Primitive Wesleyan Methodist Society
of Ireland, in 1871, by a public Act (34 & 35 Vict. c. 40),
to which a catechetical exposition of the Society’s
principles, so far as regards discipline, is annexed by way
of schedule. That exposition certainly disclaims in terms
the position of an independent Church for the Methodist
Society : but it would seem that, whatever may be the
proper name of the action taken by the Legislature on this
occasion, the position of a Society which could obtain such
an Act cannot be correctly described as ome of mere
toleration.

A person of anti-ecclesiastic notoriety, Richard Carlile,
appears as defendant at the suit of the King—by no means
for the first or the last time—at p. 832. Mr. Carlile
would not pay Church rates, and, having been distrained
on for them, took his revenge by exhibiting effigies of a
bishop and a devil arm-in-arm ; whereby a crowd collected
before his shop in Fleet Street and obstructed the highway
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to the common nuisance of the King’s subjects. One
of Carlile’s fancies appearing by his published works was
that there was never any such person as King Solomon ;
if he had never spoken worse of dignities, his acquaintance
with King George’s and King William’s justice would
have been less unpleasant. There is no doubt, however,
that he was repeatedly treated with harshness which the
present age would not approve.

As concerning persons who are disorderly in a more
vulgar and secular manner, the Nisi Prius case of Howell v.
Jackson, p. 844, is a sound exposition of the law on what we
now call ¢chucking out.”” The reporter seems to have
thought that the word ¢ skylarking ” required explanation
(p. 846).

Baron Parke’s judgments, which in a few years raised
the Exchequer to a fully equal position with the other
Courts, are conspicuous in this volume. See for examples
Todgood v. Spyring, p. 523, on privileged communications ;
Bright v. Walker, p. 5636, on easements and the Prescription
Act; Timothy v. Simpson, p. 722, on the limits of a
constable’s power to make arrests for the preservation of the
peace; and Joel v. Morison, p. 814, on the distinction between
acts of a servant in the course of his employment for which
the master is liable and extraneous misuse of the master’s
property, or other opportunities acquired in the course of
service, for which the master is not liable. This last is
a Nisi Prius ruling elevated to the first rank of authority
by subsequent approval.

Lewis v. Langdon, p. 166, shews how far from settled
the law of partnership was in Sir Lancelot Shadwell’s time.
The notion that on the death of one partner the goodwill
‘“ survives,” which is now thoroughly exploded, appears to
have been prevalent in 1835. In Brooke v. Turner, pp. 218,
225, we find some doubt still lingering whether Bank of
England notes were in the nature of money or were only
securities ; it was an inheritance from one of Lord Eldon’s
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doubting moods, when he professed not to understand
Lord Hardwicke'’s ' reason ‘for“taking the obviously sound
view. Paper which the Legislature has made the lawful
equivalent of coined money cannot be treated by the
Courts as a mere promise to pay money, though it also
be in law and in fact convertible into coin on demand.
Knight v. Glibbs, p. 247, is a rather curious case on special
damage in slander; the questions it raises are of a kind
which have come to the front again of late years.

The student may not find Wright v. Dewes, p. 384, very
lucid or instructive at first sight; and, as noted at that
place, the decision has long ceased to be of direct authority
in England. But it belongs to a line of cases which it is
not safe to neglect as a whole. The distinction between
a sheriff taking goods in execution and a distrainor is that
the sheriff acquires possession, and therefore a title of a
higher (and more perilous) nature than a distrainor’s.
A distrainor has not legal possession, cannot maintain
trespass, and can become a trespasser only by some positive
act of interference: West v. Nibbs, 1847, 4 C. B. 172,
17 L. J. C. P. 150.

Doe d. Poole v. Errington,p. 415, is one of the cases
which look obsolete at first sight, but probably are not.
None of the changes in procedure which, in this jurisdie-
tion, have turned the action of ejectment into a simple
action for the recovery of land, independent of any fiction,
has abrogated the principle that tenants in common, though
they have a single possession, and therefore must join in
trespass, have several titles (Litt. s. 314) and therefore
must sever in ejectment, as they formerly had to sever in
an assize; the real plaintiff’s claim, even under the old
practice with its fictions, being founded on a right to
possess and not necessarily on any actual possession. It
would be rash to deny that this principle may be capable
of having practical consequences even at this day.

In Jones v. Waters, p. 694, the Court upheld a custom
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for the bellman of Brecon to have the exclusive privilege
of proclaiming by sound! of bell the sale of all goods
brought into the borough to be sold by auction. We do
not know whether such a custom is still operative in any
common-law jurisdiction, though we have known a reward
for the recovery of lost chattels proclaimed with beat of
drum—presumably by a privileged officer—in a Norman
town. But the argument supplies an interesting collection
of .authorities on the validity of customs in restraint of
trade, which may well be still found useful.

A learned correspondent has pointed out that Lord
Eldon’s judgment on the appeal from Allan v. Backhouse,
13 R. R. 23, which is stated in 23 R. R. 167 to be
unreported, was printed in 26 Law Mag. 112, see
reporter’s note to Jomes v. Jones, 5 Ha. at p. 457. On
reference to the Law Magazine we find that the judg-
ment is given apparently from some one’s uncorrected
note, and does not purport to have been reported or
authenticated by any member of the Bar. A note of
this kind is not properly a report. It certainly could
not be used as authority. Being in Lord Eldon’s least
lucid style, and adding nothing to modern practitioners’
knowledge of the long settled law (see per Jessel, M. R.,
Metcalfe v. Hutchinson, 1 Ch. D. 591), this note does not
seem to us worth reprinting on its merits as a private
document.

Colburn v. Patmore, p. 493, was discussed at some
length in Burrows v. Rhodes, 99, 1 Q. B. 816, 824, 832,
reported too recently for the reference to be noted in the
body of this volume. Similarly Pemberton v. Hughes, ’99,
1 Ch, 781, should be noted up against Akvon v. Furnival,
p. 961.

F. P.
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ON AprpEAL FRoM THE HicH COURT OF ADMIRALTY.
THE NEPTUNE.

WILLIAM HODGES ». JACOB SIMS axp WILLIAM %%
UNWIN SIMS (1). Judy 1.

(3 Knapp, 94—121.)(2) The CHIEF

. . . . . JUDGE of the

Material men have no lien for supplies furnished in England on the Courr of
proceeds remaining in the registry of the Court of Admiralty of a'ship BANK-
sold under a decree of that Court for the payment of seamen’s wages. RUPTCY.

A mortgagee in possession of a ship so sold is entitled to the remainder (9]

of such proceeds after payment of scamen’s wages and costs.

ON its return to the port of London from a voyage to Calcutta,
the ship Neptune was attached, and sold under a decree of the
Court of Admiralty, in a suit instituted for the payment of the
sailors’ wages. After payment of the wages, the remainder of
the proceeds, amounting to upwards of 4,000l., were deposited
in the registry, and two petitions were presented with respect

1) Present: The Vice-Chancellor,
Mr. J. Bosanquet, the Chief Judge
of the Court of Bankruptcy, the Chief
Judge of the Prerogative Court.

(2) TheNeptunchasbeen frequently
cited in later decisions. Among the
cases in which it has been referred to

R.R,—VOL. XL.

are Allen v. (farbutt (1880) 6 Q. B. D.
165, 530 L. J. Q. B. 141 ; The Rio Tinto
(1884) 9 App. Cas. 356, 359, 50 L. T.
461 ; The Heinrich Bjorn (1885) 10 P.
Div. 44, 51,54 L. J. Adm. 33,52 L. T.
560; in H. L. 11 App. Cas. 270, 55
L. J. Adm. 80, 55 L. T. 66.—F. P.
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to them ; one by Messrs. Sims & Co., claiming as material men
the sum' of '3611.11s. 3d. for ropes and line supplied to the ship
for her last and last preceding voyages; and the other by Mr.
Hodges, a mortgagee, who had taken possession of the ship
by putting a shipkeeper on board before she was seized under
the process of the Court, and who claimed the whole of the
proceeds in satisfaction of two mortgages for 6,000l. and 2,000l.
and interest, made to him by the owner of the ship subsequently
to her leaving London on her last voyage. These mortgages.
contained the usual power of sale to the mortgagee, and covenant
*by the mortgagor for the mortgagee’s quiet possession in default
of payment of the mortgage money; and they had both been
duly noted as transfers by way of mortgage on the ship’s register,.
in pursuance of the 6 Geo. IV. c. 110.

Onthe 7th of February, 1884, the Judge of the Court of Admiralty
pronounced the sum of 861l. 11s. 8d. to be due to the Messrs..
Sims for the materials and supplies furnished by them for the-
use and benefit of the said ship, together with the costs of suit,.
and condemned the proceeds of the said ship, her tackle, apparel
and furniture remaining in the registry, in such sum and costs.

An appeal was instituted from this decree to the King in Couneil..

Holt (K. C.) and Dr. Phillimore, for the appellant :

This case presents three points for the consideration of the
Court : first, whether any lien at all upon a ship exists by the
law of England ; secondly, if no such lien exists upon a ship
itself, whether it can be deemed to exist upon the proceeds of’
a ship sold under the decree of the Court of Admiralty, and
distributable under that Court’s authority ; and thirdly, whether-
the Court of Admiralty is not obliged to notice the rights of a
mortgagee of a ship under the Registry Act, when properly
brought before it.

On the first point, it is true that doubts formerly existed
whether the Court of Admiralty had not the power of enforcing:
a lien on a ship by the persons who had furnished her outfit,
technically called material men. Notwithstanding the statute
15 Ric. II. c. 8, which especially provides that the Admiralty
*Court shall have no jurisdiction over contracts arising within
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the body of any county, as well by land as by water (such as
contracts with material men in Great Britain necessarily must
be), yet in the reign of Charles II. we find the power of that
Court to enforce a lien upon such contracts maintained and
asserted in & memorial to the King by Sir LeoLiNe JENKINS (1).
Two attempts which were made in the Court of Admiralty to
enforce such a lien, one in the case of Hoare v. Clement (2)
about the same time, and the other in Justin v. Ballam (3), in
the reign of Queen Anne, were stopped by prohibition. In
later times language was held by Lord MansrieLp, in Rich v.
Coe (4), which seemed to authorize such a lien; but that case
has long been held completely overruled by the judgment of
the same Judge, in Wilkins v. Carmichael (5), and is directly
opposed to the decisions of Sir JoserH JEkYLL, in Watkinson v.
Barnardiston (6), of Lord HarpwickE, in Burton v. Snee (7), and
Ex parte Shank (8), and of Lord KenNvon, in Westerdell v.
Dale (9). The law, indeed, is laid down as settled by Lord
TeNTERDEN, in his Treatise on Shipping (10), in these terms:
‘A shipwright who has once parted with the possession of the
ship, or has worked upon it without taking possession, and a
tradesman who has provided ropes, sails, provisions or other
necessaries for a ship, are not by the law of England preferred
to other creditors, nor have any particular claim or lien upon
the ship itself for the *recovery of their demands.” The lien
of a master for advances on account of his ship, either on the
ship itself or its freight, is held equally inadmissible: Wilkins v.
Carmichael (5), Hussey v. Christie (11), and Swmith v. Plummer (12).

Secondly, if material men have no lien on the ship, they can
have none on the proceeds of her sale. This very point has
been several times determined. In Watkinson v. Barnardiston (6),
which resembles the present case in every point, except that the
ship was sold under the decree of the Court of Chancery (as

(1) Life of Sir L. Jenkins, 2nd vol., (7) 1 Ves. Sen. 194.

p- 746. (8) 1 Atk. 234,
(2) 2 Show. 338. (9) 7T. R. 306, 312.
(3) Salk. 34; 2 Id. Ray. 805. (10) Part 2, cap. 3, 8. 9.
(4) Cowp. 636. (11) 9 R. R. 585 (9 East, 426).
(5) Doug. 101. (12) 19 R.R. 391 (1 B. & Ald. 575).

(6) 2 P. Wms. 367.
1—2
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appears by Mr. Cox’s note to it), it was decided by Sir Josern
Jexvri,/that' #ifCa ship .be in the river Thames, and money be
laid out there, either in the repairing, fitting out, new rigging
and apparel of the ship, this is no charge upon the ship, but the
person thus employed, or who find these necessaries, must resort
to the owner thereof for payment; and in such a case, in a
suit in the Court of Admiralty to condemn the ship for non-
payment of the money, the courts of law will grant a prohibition;
and therefore if the owner, after money thus laid out, mortgages
the ship, though it be to one who has notice that the money
was 80 laid out and not paid, yet such mortgagee is well entitled,
without being liable for any of the money thus laid out for the
benefit of the ship as aforesaid.” In Buxton v. Snee (1), where
a similar attempt to the present was made by a person who had
repaired a ship, to claim a lien on the proceeds of her sale, Lord
Harpwicke states it as one of the questions in the cause, whether
the money arising from the sale should be answerable to the
*plaintiff ; and then, after laying down the law that the ship
itself would not be liable, he proceeds to say, ‘‘ If, therefore, the
body of the ship is not liable or hypothecated, how can the
money arising by sale be affected or followed, the one being
consequential of the other ? so that the foundation of an equity
arising from the plaintiff fails.” In Ex parte Shank (2), Lord
Haropwicke went still further than in the preceding case, for
there the person who had repaired the ship, and claimed a lien
on it in consequence, had actually got the proceeds of the sale
into his own hands; and yet Lord Harpwicke obliged him to
refund it to the assignees of the owner, who was a bankrupt,
and ordered him to prove under the commission for the amount
due to him for repairs. It would be, indeed, utterly at variance
to any analogy drawn from the doctrines of a court of equity,
were a distinction taken between the article itself and the pro-
ceeds of it when sold. It was said, indeed, in the Court below,
that the appellants might have bailed the vessel in the present
case, and then no question would have arisen: but what would
be thought in the Court of Chancery, if it was asserted that a
heir or residuary devisee was not entitled to the surplus of the

(1) 1 Ves. Sen. 135. (2) 1 Atk. 234.
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money arisin'g from a sale, under its decree, of land charged with
the payment of debts or legacies, because he might have prevented
that sale by payment of the charges out of his own pocket ?

The whole of the arguments, indeed, on which-the Court below
rested its decree, depended upon the circumstances of payments
having been made to material men out of proceeds remaining
in its registry. The principal reported case in which this has
been previously *done, is The John Jackson (1). In that case,
however, not only was the whole proceeding ex parte, but Lord
StoweLL drew an express distinction between the case of a
British owner, as in the present case, against whom the material
men could obtain redress in another Court, and that of a foreign
owner, as in that case, against whom they could have no other
remedy; and on a subsequent application in the same case (2),
he rejected the petition, on the ground, ¢ that the Court of
Admiralty would not attempt to interfere where the demand
itself was the subject of a dispute, which the powers of a court
of equity were alone competent to settle.” In the latter case
of The Maitland (3), where the owners appeared and opposed the
applications of the material men to be paid out of the proceeds
in the registry of a sale of a ship, Sir CERIsToPHER RoBINSON
decided that the demand could not be sustained, after observing,
“that there did not appear to be any solid distinction between
original suits, and suits against proceeds in cases that are
opposed ; whereas in cases unopposed, the exercise of a judicial
discretion, in permitting bills of this kind to be paid out of
unclaimed proceeds, instead of being indefinitely impounded,
may be a sound discretion, and capable of being justified to
that extent, notwithstanding the general prohibition.” It is
observable, that all the other cases that have been discovered,
in which payments have been directed by the Court of Admiralty
of late years to material men, out of proceeds in its registry,
such as Wharton, Barbara, Adventure, Bombay, and Unity (4),
have been either *undefended, or the payments have been
consented to by the owners.

Thirdly, the appellant had, by taking possession of the vessel

(1) 3 Rob. 288. (4) See a note of these cases, post,
(2) Ibid. 292. p. 14
(3) 2 Hag. Adm. 253.
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under his mortgage, acquired such an absolute interest in it
as entitled himto) be-considered as the owner in the Court of
Admiralty. The 45th section of the 6 Geo. IV. c. 110 (1), provides
that no mortgagee of a ship shall merely by reason of the
transfer by way of mortgage to him, be deemed to be the owner
of it, but that the mortgagor shall not be deemed by reason
thereof to have ceased to be the owner, any more than if no
such transfer had been made, except so far as may be necessary
for rendering the ship available for the payment of the mortgage
debt. This provision was intended for the benefit of mortgagees,
and to free them from all liability in respect of the repairs or
expenses of the ships mortgaged whilst they were not in posses-
sion of them ; and the 46th section (2) still further protects them,
by declaring that their rights shall not be affected by the
bankruptey of the mortgagors, although they may have in their
possession or be the reputed owners of the ship. When, how-
ever, a mortgagee, as in the present case, has taken possession
of the ship, he becomes the legal owner of it, for something
more has been done than the mere transfer by way of mortgage,
and the provisions of the 45th section no longer apply to him,
and the Court of Admiralty is bound therefore to recognize his
}ights. In the case of The Flora (3) the delegates recognized the
title of a sheriff who was in possession of a vessel under a writ
of fieri facias at the time that it was seized under a decree of
the Court of Admiralty, and ordered *the remainder of the
proceeds of the sale, after payment of the wages in respect of
which it was seized, to be paid over to him. The legal title of
& mortgagee in possession is surely as strong as that of a sheriff
under an execution; and there is no decision which at all
militates against the apparent duty of the Admiralty Court to
notice it, for it retains a jurisdiction over causes of possession :
Warrior (4). Where, indeed, a mortgagee has not been in
possession, that Court has refused to interfere, as in the cases
of The Portsea (5), The Exmouth (6), and The Fruit Preserver (7),
(1) Repealed, 3 & 4 Will. IV. c. 50,  (4) 2 Dodson, 288.
8. 2. See now Merchant Shipping (5) 2 Hag. Adm. 84.
Act, 1894, s. 34. (6) 2 Hag. Adm. 88.

(2) See M. S. Act, 1894, 5. 36. (7) 2 Hag. Adm. 181.’
(3) 1 Hag. Adm. 198, :
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because it has no original jurisdiction over contracts under seal,
and its power ig not extended in, that respect by the 6 Geo. IV.
Here, however, the contract was executed, and the mortgagee
having become the legal owner of the ship previous to its sale,
was entitled to demand the whole of its proceeds, excepting what
the Court of Admiralty had legal power of distribution over.

By the general law of the land, no creditors are allowed to
sue in the Admiralty Court, unless the contracts under which
they claim were made super altum mare(1). According to
Lord Hovr (2), indeed, it is by mere indulgence, and expressly
against the statute of Richard II. Although now communis error
Tacit jus, that seamen are permitted to sue in it for their wages,
because the remedy there is easier and better. A similar reason
may be assigned for its jurisdiction in cases of bottomry bonds.
No reason can, however, be assigned for giving it a jurisdiction
in the case of debts, either by simple contract or specialty,
which have been incurred for the *fitting out of a ship. If it
has exercised such a jurisdiction it is clearly an usurpation ; and,
as is stated by Lord StoweLL in The Zodiac (3), the doctrine which
supported it was finally overthrown by the courts of common
law, and by the highest judicature of the country, the House
of Lords, in the reign of Charles II. (+). The inconvenience of

(1) Com. Dig. tit. * Admiralty,”
E. 10 and 115.

with amendinents, and it was recom-
mitted (/bid., pp. 415, 416); but

(2) Clay v. Sudgrave, 1 Salk. 34.

(3) 1 Hag. Adm, 325.

(4) There does not appear to have
been any case decided upon this
subject in the House of Lords in
the reign of Charles II.; but in the
14 Car. II. a Bill “for settling
the Jurisdiction of the Court of
Admiralty,” was read for the first
time in that House on the 3rd
February, 1661, Lords’ Journals,
vol. xi., p. 375; it was read a second
time and referred to a committee on
the next day (Ibid., p. 377), at which
Mr. Justice Hyde and Mr. Justice
Twysden were ordered to attend. On
the 24th of the following March the
Earlof Portland brought up the report
of the committee approving the Bill,

nothing further appears to have been
done with it. In the 22 Car. IL. a
Bill for ¢ declaring and ascertaining
the Jurisdiction of his Majesty’s
Court of Admiralty, in Marine
Causes,” was read for the first time
on the 12th March, 1669 (Lords’
Journals, vol. xii., p. 307), and on
the 14th of the same month read
for a second time and roferred to a
committee, before which the Chief
Justice of the Common Pleas, Justice
Twysden, Baron Turner, the Judge of
the Admiralty, Sir William Turner,
and Sir Walter Walker were to
attend (1b7d., p. 308). It was before
this committee, most probably, that
Sir LEoLINE JENKINS, then Judge of

" the Admiralty, delivered the argu-
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giving a jurisdiction of this kind to a Court which has no power
of examining : witnesges rizd voce, or of directing an issue, and
which proceeds by different rules of evidence from the courts
of common law, is very obvious, especially over a body of
creditors who seldom have their contracts *reduced into writing,
and whose demands being for the supply of totally different
articles, such as provisions, sails, cordage, &c., furnished by
different persons at different times, could not be made the subject
of one suit, as seamen’s wages are. The affirmance, indeed, of
this decree would alter the rights of all persons connected with
the shipping of England, and introduce & new system of law
utterly at variance with that under which our commerce has
had its origin and continued to flourish.

The King’s Advocate (Sir 1), Dodson), and Dr. Lushington,
for the respondents :

By the civil law, and the laws of Oleron, which have been
generally adopted by the nations of Europe as the basis of their
maritime law, whoever repaired or fitted out a ship had a lien
on that ship for the amount of his demand. It is useless to cite
authorities on this head, for they are undoubted, and are all
collected in a note in Lord Tenterden’s Treatise on Shipping,
part 2, cap. 8,8.9. The United States of America have in a great
measure followed the civil law (1). In England the same law
prevailed long after the passing of the statute of Richard II. ;
for in the resolutions respecting the jurisdiction of the Admiralty,
subscribed by all the Judges in 1632, it is specially provided
‘‘that if suit be in the Court of Admiralty for building, amending,
saving, or necessary victualling a ship against the ship itself,
and not against any party by name, but such as for his interest
makes himself a party, no prohibition is to be granted, though
this be *done within the realm ’’ (2). In the reign of Charles II.,

ment which is printed in p. 80 of the (1) See the authorities cited in a
first volume of hislife, by Sir William  note to this case, 3 Hag. Adm. p. 14.
Wynn. No report, however, appears  [Should be 141; but it is thought
to have been made by this committce useless to reproduce that note. Sce
during that Session of Parliument, now Kent’s Comm. iii. 169—171.—
and no Bill upon the subject was F.P.]

subsequently brought in, (2) These resolutions are printed
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however, suits of this kind in the Admiralty, notwithstanding
the able arguments/of SivCLgotine/ JENKINS both at the Bar of
the House of Lords (1) and in his memorial (2) to the King in
Council, were stopped by prohibition from the courts of common
law; and since that time, although Lord MansFIELD expressed
himself strongly in favour of them in Rick v. Coe (3), and
Farmer v. Daries (4), there is no doubt but that the Court of
Admiralty has no jurisdiction to entertain a suit by material
men against the ship itself. -

With regard to the proceeds, however, remaining in the registry
of the Court of Admiralty after a sale of a ship under its
undoubted jurisdiction, for the payment of the seamen’s wages,
there is no case in which a prohibition has ever issued from
any court of common law to prevent the distribution of them,
according to the rules of civil law, amongst the persons who
have contributed to her repairs or preservation. Very different
considerations apply to the proceeds to those which would apply
to the ship itself. The policy of the law of England is, that
ships should not be detained in port during the litigation of
contested demands. According to the old maxim, ‘ ships were
made to plough the ocean, and not to rot in port.” No detriment,
however, could arise to the commerce of the country by enforcing
a lien against the proceeds, whilst the ship herself, released by
the sale from the hands of *the marshal, is ready to be employed
in traffic. If the law is settled that tradesmen have no lien at
all on vessels for the repairs or provisions they have furnished
in England, it will in many cases put foreigners in & much better
situation than our own subjects. Suppose, for instance, a ship
built in France, repaired in England, and afterwards sold in
France or America under a decree of a French or American
Court, the proceeds will be divided amongst the creditors accord-
ing to their demands, the justice of which must be ascertained
according to the lex loci contractus; and consequently the French
material men would be paid to the exclusion of the British. Of

in Brown on the Civil Law, vol. ii. pp. 80 and 84.
cap. 4, p. 78, and more fullyin Prynne (2) Ibed., vol. ii., p. 746,
on the 4th Institute, cap. 22, p. 100. (3) Cowp. 636.
(1) Life of Sir L. Jenkins, vol. i., (4) 1 R. R. 159 (1 T. R. 108).
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late, however, the courts of common law have rather leaned to
encourage, liensi;,as An- Franklin v. Hosier (1), where the Court
of King’s Bench held that shipwrights had a lien on the vessel
itself whilst it remained in their possession.

Little weight can be attached to the arguments that have been
drawn from the decisions in the Court of Chancery which have
been cited. The difference of jurisdictions between the two
Courts of Chancery and Admiralty, the one proceeding in
personam, the other in rem, would sufficiently account for the
difference in decision; and Lord StoweLL must have been
perfectly aware of those cases when he determined the case
of The John Jackson ; and yet, by his judgment there, he must
obviously have considered that they ought not to have influenced
him. All those decisions, indeed, proceed upon the doctrine
that material men have no lien upon the ship itself (which
cannot now be controverted), or upon the proceeds of the ship
when sold under a *decree of the Court of Chancery or a
commission of bankruptcy; but they none of them touch the
present question, which is, whether they have not a lien upon
the proceeds of a ship sold under the decree of the Court of
Admiralty, and which can only be determined by the law and
practice of that Court, unless where that law is restrained by or
opposed to the courts of common law. Natural equity would
certainly be in favour of the lien of material men, who would other-
wise see their own unpaid-for goods sold to strangers, without
being allowed to participate in any part of the produce of the sale.

There can be no doubt of the practice of the Court of
Admiralty in cases of this description. From the date of the
decree in The Wharton in 1761 to the year 1832, a series of
precedents have been produced, shewing the constant practice
of the Court to allow the lien of material men on the proceeds
of sales under its decrees. The decision of Lord StoweLL (a
Judge so careful not to exceed his jurisdiction, that no prohibi-
tion ever issued against him during the whole time he held the
office, from 1798 to 1827), in The John Jackson, would by itself
be sufficient authority as to the existence and legality of it; and
no inference can be drawn from the fact alleged on the other

(1) 23 R. R. 305 (4 B. & Ald. 341).
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side, that these decrees were all made in unopposed suits. The
very circumstanceofl ithe JawCbeing established would prevent
owners from coming in and offering a hopeless opposition. The
Maitand (1) is no authority against the practice; for in that
case not only were the accounts of the material men disputed,
which has not been attempted here, but the owner appeared and
contested the demand, which it would have been very inequitable
to have enforced *against him, as the supplies had been furnished
at the time that the ship had been chartered for three voyages
to other persons who had become bankrupt, and against whom
he could only have recovered a dividend. In the present case,
however, no owner appears, and unless the law of the Court has
been altered since the decisions in The Portsea, Exmouth, and
Fruit Preserver, it cannot recognize a mortgagee as a party
entitled to appear before it. The statute of 6 Geo. IV. c. 110,
in fact, has the effect of preventing a mortgagee, whether in
possession or not, from becoming an owner ; for the 45th section
provides that ‘the person or persons to whom such transfer
(mortgage) shall be made, or any other person or persons
claiming under him or them as a mortgagee or mortgagees,
or a trustee or trustees only, shall not, by reason thereof, be
deemed to be the owner of such ship or vessel:’’ and then it
proceeds to declare further, ‘ nor shall the person or persons
making such transfer be deemed, by reason thereof, to be an
owner or owners of such ship or vessel any more than if no
such transfer had been made, except so far as may be necessary
for the purpose of rendering the ship or vessel, share or shares
80 transferred available, by sale or otherwise, for securing the
payment of which such transfer shall have been made.” And
the 46th section goes on to declare, that the right or interest
of the mortgagee shall not be in any manner affected by the
bankruptey of the mortgagor, and shall be preferred to any
right, claim, or interest of the assignees. The mortgagor, there-
fore, still remained the owner of this ship when she was seized,
although his rights were liable to be defeated by the sale or
other disposition of her by the mortgagee, in order to render
her available for the payment *of his debt. No owner is
(1) 2 Hag. Adm. 253.
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therefore now before the Court, and no other person is entitled
to oppose, the [application. Had the mortgagee, indeed, come
forward and bailed the ship, there would have been an end of
the question. This, however, he did not choose to do; and as
a sale under a decree of the Court of Admiralty binds the right
even of the Crown, Attorney-General v. Norstedt (1), he cannot
complain of the situation in which he now is.

There can be no difficulty, as has been imagined on the other
side, in taking the accounts or ascertaining the demands of
material men in suits of this nature. They will be referred to
the registrar and merchants, to whom, in cases of bottomry
bonds and prizes, questions of a similar and frequently of a
much more complicated nature are constantly referred, and who
have always given great satisfaction by the way in which they
have performed the duties assigned to them.

This Court is now sitting as a Court of Appeal from the Court
of Admiralty. In a question exclusively relating to its law and
practice, they can only be guided by the law which has been
constantly adopted, and the practice which has been without
deviation followed in that Court. It is not for them to inquire
what would be the course pursued by the courts of common
law were a prohibition allowed; and it is undoubted that no
prohibition has ever issued to prevent a practice of the nature
in question. It is to be hoped, therefore, that they will follow
the line of precedents which have been furnished by Lord StroweLL.
and the other Judges of the Admiralty, and affirm the decision
of the Court below.

Holt (K. C.), in reply :

This Court, sitting as a Court of Appeal from the Court of
Admiralty, is bound as much to act according to the law of the
land, as the Court of King's Bench would be, if this case were
brought before it by an application for a prohibition.

(Mr. J. BosanqQuer: We are bound to restrain the Court
of Admiralty, as much as the Court of Admiralty ought to have
restrained itself.)

(1) 17 R. R. 554 (3 Price, 97).
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If, then, the Court of Admiralty would be restrained from
giving a material /' man)satisfaction lof his demands out of the
ship, it must be equally restrained from giving it to him out of
the proceeds of the ship; for as Lord Harpwicke (1) says, ‘‘ If the
body of the ship is not liable or hypothecated, how can the money
arising from the sale be affected or followed, the one being con-
sequential on the other?” There is no difference in principle
between the Courts of Admiralty and Chancery as to conversion ;
they both hold that the proceeds of a thing sold must be subject
to the same equities as the thing itself previous to sale. If,
indeed, the Court of Admiralty did not do so, what lien would
there be on the proceeds of this ship? If there was no lien, on
what ground is the present decree attempted to be supported ?
If it is true that the original jurisdiction of the Court of Chancery
is in personam, but it has also an auxiliary jurisdiction in rem (2),
by virtue of which it appoints receivers, and directs the sheriff to
deliver over possession of lands.

If the decree in the present case is affirmed, it will have the
effect of giving the Court of Admiralty a power *to try questions
triable at common law, in direct opposition to the statutes
13and 15 Ric. I1., and 2 Hen. IV., the view, tendency and purport
of which is, as stated by Lord MansriELD, in Lindo v. Rodney (3),
to prevent that Court from trying them. This dictum is fully
warranted by Lord Coke’s Institutes, part 4, cap. 22, p. 185, and
2 Rolle’s Abridgment, 287. The only cases in which the Court of
Admiralty has ever been allowed to exercise any jurisdiction over
contracts, are'seamen’s wages, which is a matter of indulgence,
and bottomry bonds, which, being executed in foreign countries,
maust be judged of according to the rules of civil law, and not of
our own common law. The same reasons which have always
operated upon the Court of King’s Bench, to prohibit the
Ecclesiastical Courts from hearing objections to a churchwarden’s
accounts, as in Leman v. Goulty (4), and from receiving exceptions
to an inventory, as in Henderson v. French (5), must be equally
strong against permitting the Court of Admiralty, with a similarly

(1) 1 Ves. Sen. 155. {3) 1 Dong. 615.
(2) Fonblanque on Equity, cap. 1, (4) 1 R. R. 624 (3 T. R. 3).
» 6, p. 33. (3) 5 M. & S. 406,
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defective jurisdiction, to proceed to decide upon contracts made
in England, and“which'ought to be judged of solely according
to the common law of the land in which they have been made.

At the close of the argument the case was adjourned for con-
sideration, and the proctors were desired to furnish the Court
with notes of the unreported cases that had been cited in

argument (1).

(1) Notes of seven cases, including
The Adventure, 3 Rob. 290, and John,
3 Bob. 288, were furnished by the
proctors to the Judicial Committee.
The five unreported cases were :

The Wharton, January, 1761.—The
ship was sold at the suit of the
surgeon, and after the proceeds had
been paid into the registry, and he
paid thereout, two actions were
commenced against the *remaining
proceeds by material men. The
Judge, on motion supported by
affidavits, decreed the following sums
to be due to the parties, with costs ;
Messrs. Bedd, Ede & Co., as fur-
nishers and fitters out, 1831 8s. 7d. ;
Messrs. Ede & Co., ditto, 68!. 11s. 5d.
The remaining proceeds were paid out
to theassignees of the owners, whohad
become bankrupts. No appearance
was given for the owners or assignees.

The Barbara, 1761.— The ship
was sold at the suit of the mate.
Afterwards, Messrs. Ede & Co.,
the furnishers and fitters out, on
motion, arrested and received the
whole balance remaining, of 82l 4s.
No appearance was entered on the
part of the owners.

The Harmonia, 1817.— This was a
Russian-built ship, and although the
sole property of a British owner, she
was not entitled to a British register.
The owner having become bankrupt
she was arrested for wages, and
sold with permission of the Russian
Consul, aud the proceeds paid into the
registry. After the wages and costs
had been paid, a provision merchant

applied to the Court to arrest the pro-
ceeds for the amount of his account
for provisions furnished to the ship,
of 491, 5s. 4d. The assignees of the
owner opposed the motion by counsel,
and the Judge decreed to hear both
parties on petition, but the assignees
were advised by their counsel to
abandon their opposition, which
accordingly they did. Two bills,
one to a provision merchant, for
491, 5s. 4d., and another to a brewer,
for 50I. 13s. 6d., were then paid out
of the proceeds, and the remainder
was paid to the assignees.

The Bombay, 1832,—This ship was
sold for wages, and after payment of
them and the costs, various applica-
tions were made by material men. A
proctor appeared on behalf of the
owner, but after advising with counsel
the opposition was abandoned, and
different claims of material men for
ropes, for carpets and floor-cloth, for
coppering ship, for repairs of ship,
for painting ship, for ironmongery,
and for shipwrights’ work, amounting
altogether to 540/. 0s. 3d., were paid
out of the proceeds, the remainder of
which were taken out by the owners.

The Unity, 1830.—This ship was
sold for wages, and after payment of
them and costs out of the proceeds
paid into the registry, a *ship-builder,
who had repaired the ship, arrested
the remaining proceeds, and the Judge
ordered him the whole of them,
amounting to 682/. 10s. 2d., in satis-
faction of his claim. There was no
appearance by the owner.
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Tae CHIEF JupGE oF THE COURT OF BANKRUPTCY :

In this case, the ship Neptune was, in May, 1882, arrested under
warrants in different actions in the High *Court of Admiralty, at
the suit of the mariners, for their wages. At the time of the arrest
the ship was in the possession of the appellant, William Hodges,
who had previously taken possession of the ship and her register,
by virtue of two several deeds of mortgage, executed by the
owner while the vessel was at sea, as a security for debts
due to Hodges to the amount of 8,000l.; and on the 1st of
June, Hodges procured an indorsement of his mortgages to be
made on the register, according to the provisions of the Registry
Acts. No appearance, however, was given in the Admiralty
Court, either for the owner or the mortgagee, and the ship
was therefore sold in the usual way, under the directions of
the Court, and the proceeds of the sale were deposited in the
registry.

After payment of the wages and costs in the several actions,
there remained in the registry a balance of about 4,000l., which
was arrested at the suit of Messrs. Sims & Co., rope-makers, who
claimed a lien thereon in respect to a debt of 861l 11s. 8d. for
cordage supplied by them for the use of the Neptune while lying
in the port of London, prior to her last voyage from England in
1831. On the 8th of January, 1834, Mr. Hodges, in his character
of mortgagee in possession, appeared in the suit instituted by
Messrs. Sims against the proceeds, and denying their right, as
material men, to payment of their claim out of the proceeds,
prayed that the warrant issued at their suit might be superseded.
The learned Judge of the Court of Admiralty, after hearing the
parties, decided in *favour of the material men, and pronounced
the sum of 861l 11s. 8d. to be due to Messrs. Sims & Co., and
condemned the proceeds remaining in the registry in such sum
and costs. Against this sentence Mr. Hodges has appealed to
his Majesty in Council ; and other demands having been in like
manner preferred before the Court of Admiralty by other material
men, for supplies furnished in England, their claims have, by
agreement between the parties, been suspended, and made to
depend upon the result of this appeal, in which the appellant
seeks to have the decree in favour of Messrs. Sims & Co. reversed,

15

THE
NEPTUNE.
(111 ]
[*112]

[*13]



16

THE
NEPTUNE,

{*114]

18385. P, C. 8 KNAPP, 118—114. [R.R.

and also to have the proceeds remitted, with a view to their being
paid out\to/ himy

Two questions, therefore, were raised and argued ; first, whether
these material men are entitled to any lien upon the proceeds
remaining in the registry; and if not, secondly, whether
Mr. Hodges, as mortgagee, is entitled to have the balance paid
out to him.

The case was very ably argued before their Lordships on the
12th of February last, when, in deference to the high character
and long experience of the very learned Judge who decided the
cause below, and in consideration of the extensive importance of
the question under discussion, not only to the parties interested
in this suit, but also to the commercial world at large; their
Lordships postponed their judgment, that they might give the
subject the deliberate attention it deserves, and carefully examine
the several authorities that were brought under discussion in the
argument, or that might be discovered upon further search
amongst the records of the Court of Admiralty.

Their Lordships have been since furnished with extracts from
those records, which they have fully *examined ; and I am now
commissioned by the members of the Judicial Committee, who
were present at the argument, to declare their Lordships’
unanimous opinion, that the decree appealed from ought to be
reversed, and that the appellant, as mortgagee in actual posses-
sion at the time of the seizure, js entitled to have the balance
of the proceeds paid out to him.

It is conceded to the appellant by the judgment of the Court
below, and was admitted at the argument by the learned counsel
for the respondents, that as the law now stands, material men
without possession have no lien upon a ship itself for supplies
furnished in England, and that Messrs. Sims & Co. could not

‘have prosecuted their suit in the Court of Admiralty against this

ship in specie. But a distinction has been taken and relied upon
between proceedings instituted by material men against the ship
in specie, and proceedings after lawful arrest and sale of the ship,
at the suit of the mariners, against the proceeds remaining in the
registry. The principles upon which the learned Judge of the
Admiralty Court rested his opinion in favour of the material men,
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appear from the printed report of this judgment to be these, that
when & ship has been arrested, and sold under process from the
Court of Admiralty, that Court, after satisfying the immediate
object of the sale, holds the balance of the proceeds in usum jus
habentium. That the jus habentes are to be ascertained according
to the law of the Court in which the fund is administered ; that
the law of the Court of Admiralty is the civil and maritime law,
except in those points in which it has been expressly controlled

by the municipal law of England ; that by the civil and maritime

law material men have a lien on the ship and proceeds, and that
although the municipal *Courts of England have restrained pro-
ceedings in the Court of Admiralty, at the suit of material men
against the ship itself, for supplies furnished in England, yet that
no prohibition has ever issued with respect to suits against the
proceeds after lawful sale; that sach suits have, on the contrary,

often been instituted, and sentence pronounced in favour of

material men, without either prohibition or appeal; that the
reasons upon which the right of material men to arrest the ship
in sach cases has been repudiated by the law of England, are not
applicable to the arrest of the proceeds after a lawful sale; and
therefore, that as the Neptune was lawfully arrested at the suit
of the mariners for their wages, and as the appellant did not
intervene, as he might have done, to bail the ship and prevent
the sale, he had by his own default acquiesced in the sale, and
allowed the proceeds to come into the registry of the Court, and
thus, according to the rules and practice of the Court, to become

subject to the lien of the material men, from which the ship in

specie would have been exempt; and the counsel for the respondent
endeavoured to support the decree upon the same grounds.

It seems to have been assumed in the argument of this case,
that prior to the reign of Charles the Second, the law of England,
as administered in our Admiralty Court with respect to the rights
of material men, corresponded with the civil and maritime law,
as adopted and acted upon by other nations in Europe ; and that
it was in the reign of Charles the Second that the enforcement
of those rights had, from motives of commercial policy, been first
limited and restrained by the interference of the municipal Courts
in prohibiting all proceedings against the ship itself. And the

R.R.—VOL. XL 2
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whole fallacy of the respondent’s arguments lies in this assump-
tion, *for'it 'must’'be'conceded to them, that if by the maritime
law of England, persons furnishing supplies to ships in this
country had, prior to the reign of Charles the Second, a lien on
the ship for the amount of those supplies, not only would their
right to arrest the proceeds of the sale remain unaffected by the
prohibitions issued by the municipal Courts in suits against the
ship itself, but such prohibitions would themselves have been
indefensible upon any known principle of law, for no authority
but that of the Legislature could alter the law, or destroy the
existing rights of the material men by taking away their remedy.
But the common law Courts assumed no such power; they did
not affect to alter the law or control the exercise of acknowledged
rights, but they declared that the maritime Courts had erroneously
applied the doctrine of foreign maritime law to contracts made
in this country, and denying that material men ever had by the
English maritime law, in respect of such contracts, any lien
upon the ship, or any preference over other simple contract
creditors, they prohibited those proceedings which could only be
justified by the existence of such a lien. It is unnecessary to
enter into any detail of the cases upon this subject, the substance
and result of which are concisely, and in the opinion of their
Lordships correctly stated by Lord Tenterden, in his admirable
work on Shipping, and from which he deduces this summary :
‘“ that a shipwright who has once parted with the possession of
the ship, or has worked upon it without taking possession, and a
tradesman who has provided ropes, sails, provisions or other
necessaries for a ship, are not by the law of England preferred
to other creditors, nor have any particular claim or lien upon the
ship itself for the recovery of *their demands’’ (1) ; and the reason
of this, as the learned author states in an earlier passage, is,
because the law of England never had adopted the rule of the
civil law with regard to necessaries furnished in England (2).

If then material men never had any lien on the ship itself, in
respect of supplies furnished in England, how could they ever
acquire a lien upon the proceeds of the sale of the ship ?

(1) Abbott on Shipping, part 2, (2) Ibid.
cap. 3, p. 134, of 4th edition.
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The language of Lord HARDWIOKE, in Buzton v. Snee (1), seems
to be decisive upon both branches of the proposition. In that
case, the ship had been sold under the authority of the Court of
Chancery, and the proceeds were in the hands of the Registrar
of that Court. A party, by bill, claimed to be paid out of those
proceeds a debt due to him for repairs done to the ship in Eng-
land ; but Lord Harpwicks, though he began by saying that it
was undoubtedly a harsh defence, dismissed the bill, so far as it
sought any remedy against the body of the ship, or the money
arising from the sale of it; and in the course of his judgment,
after declaring that he knew of no case where the repairs, &e.
had been held a charge or lien on the body of the ship, and
citing the case of Watkinson v. Barnardiston (2), as a direct
authority to the contrary, he proceeds: ‘ if, therefore, the body
of the ship is not liable, or hypothecated, how can the money
arising by sale be affected or followed, the one being con-
sequential of the other ? "’

But it has been argued, that inasmuch as the Court of
Chancery only proceeds in personam, and the Court *of Admiralty
in rem, the decisions in the former Court do not necessarily con-
clude a similar question in the latter. It should, however, be
remembered that this is not a question of jurisdiction but of
right ; that the question is, whether material men have, by the
law of this country, any lien or preferable claim in respect of
their debt over other creditors, not in what Court or by what
means that claim is to be enforced ; and besides this, in the case
of Buxton v. Snee, the fund was in the hands of the Registrar of
the Court of Chancery, and was therefore as much under the
direct and immediate control of the Lord Chancellor as the
proceeds in the registry of the Admiralty are under the dominion
of that Court. The cases of Ex parte Shank (3), and Wood v.
Hamilton (4), are also authorities for the same position, that
material men have no better claim against the proceeds of a
ship when sold than they had against the ship itself in specie.

Baut it is said that the right of material men to be paid out of

(1) 1 Ves. Sen. 154. (4) Abbott on Shipping, part 2,
(2) 2 P. Wms, 367. cap. 3, p. 140, 4th edition.
(3) 1 Atk. 234.
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the proceeds in the registry has been established by a series of
decisions'in' 'the-'Court ‘of Admiralty, which have never been
called in question, either by prohibition or appeal, and several
cases were cited, some from printed reports, others from manu-
seript, extracts from the original records in the Tower ; and their
Lordships have been furnished with copies of those extracts.
The result of all these cases, upon examination, appears to be
this: There are seven cases between the years 1760 and 1888, in
which the material men have arrested the balance of the proceeds
remaining in the registry, and have received payment *of their
claims by order of the Court. In five cases out of the seven,
there was no appearance on the part of the owners or. their
representatives; but in one of the five, the assignees of the
owners, who had become bankrupt, afterwards claimed and
received the residue of the fund still left in the registry, after
satisfying the demands of the material men. In the other two
cases there was an appearance in the one by the owner himself,
in the other by the assignees of the owner, who had become
bankrupt ; and in both these cases the material men were first
paid their claims, and the balance only was paid out to the
owners and the assignees; but this appears to have been in both
cases with the consent of parties under the advice of counsel.

In the case of the solvent owner, who would be personally
responsible for the debt, the course pursued was the most
prudent he could adopt, whatever might have been his rights,
since he only paid what in law he was liable for, and saved him-
self all further litigation on the subject. The other case, that of
The Harmonia in 1817, is the only case where the representatives
of the owner appeared, and submitted to the claim of the material
men contrary to their interest; but still this was but a sentence
by consent, and rests upon no intelligible principle, and cannot
therefore be put in competition with the claim of decisions by
which the contrary doctrine has been established in other Courts:
and there is one case in the Admiralty Court, namely, that of The
Maitland, reported in 2 Hagg. 258, in which Sir Christopher
Robinson places the decisions above referred to in their true
light. After some preliminary observations, he says, in p. 255:
“There does not seem to be any solid distinction between
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original suits, and suits *against proceeds in cases that are
opposed ; whereas'in cases unopposed, the exercise of a judicial
discretion by the Court, in permitting bills of this kind to be
paid out of unclaimed proceeds, instead of being indefinitely
impounded, may be a sound discretion, and capable of being
justified to that extent, notwithstanding the general prohibition.”

The only other argument suggested for giving to material men
a lien against the proceeds, which they would not have had
against the ship, is that, as the appellant had omitted to bail the
ship, as he might have done, he must be taken to have acquiesced
in the sale of it, and the application of the proceeds, according
to the course and practice of the Court. How far this inference
may afford a justification of payments made to material men
whose claims are unopposed, it is not necessary in this case to
decide ; but here the appellant intervened to deny the right of
the material men, and it would be rather a strong measure to
infer a man’s acquiescence in a payment which he expressly
resists. Their Lordships are, therefore, unanimously of opinion,
that the claim of Messrs. S8ims & Co. to payment out of the
proceeds cannot be supported, and that the sentence pronounced
in their favour must be reversed; and then, adopting the
principle correctly laid down by the learned Judge of the Court
below, that the proceeds remain in the registry in usum jus
habentium, according to the law administered in that Court, their
Lordships are of opinion, as there is no further claim by any
person having a lien upon the proceeds, that the balance should
be paid over to the appellant, out of whose possession the ship
was taken, and who for the purpose of rendering the ship
available for the payment of his debt, must be considered
as the owner.

But as the payment of the proceeds to himself formed no
part of the appellant’s claim in the Court below, it will not be
necessary for his Majesty to direct the transmission of the
proceeds ; it will be sufficient for their Lordships to recommend
that the decree in favour of the respondents should be reversed,
and that the cause should be remitted to the Court of Admiralty,
where the appellant may apply to have the proceeds paid out
to him.
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The appellant accordingly, after the report had been confirmed,
applied to the Registrar, of the Court of Admiralty, who paid out
the proceeds to him.

Ox AprpEAL FROM THE ARCHES CoURT OF CANTERBURY.

WILLIAM RICHARD SWIFT ». ELIZABETH
CATHERINE XELLY (1).
(3 Knapp, 257—302.) (2)

A marriage having been clandestinely celebrated between two English
persons resident at Rome, both previously Protestants, and one a minor;
who in conformity with the Roman law had abjured the Protestant faith
and been admitted into the Roman Catholic Church, one of them making
such abjuration two days previous, and the other immediately before the
ceremony, was repudiated by the lady in a suit for restitution of con-
jugal rights, on the ground that the priest was not properly qualified
to perform the ceremony, and that she had never become or intended
to become a Roman Catholic, her abjuration being made without her
knowledge or consent: Held by the Judicial Committee, reversing the
judgment of the Court below, that it appearing by the evidence that the
marriage ceremony and act of abjuration were duly performed according
to the Roman law, the marriage was a valid and subsisting contract;
and restitution of conjugal rights decreed.

Tris was originally a cause of restitution of conjugal rights
promoted by the appellant against the respondent, who denied
the fact of the marriage, and pleaded that if any marriage did
take place in point of form, it was invalid and null by the law
of Rome, where the parties were then sojourning, and *where
the ceremony was performed. The cause therefore assumed
the form of a suit to try the validity of the marriage, which
had been contracted between the parties under the following
circumstances :

In January, 1880, the appellant, Mr. Swift, with his mother,
the Countess de Morlandi, and his sister and her husband, the
Chevalier de Sodré, were at Florence. The respondent, Miss

(1) Present: The Lord President SirJomwN NicHOLL'S judgment, which
(the Marquis of Lansdowne), Lord isgiven as an appendix to the original
Brougham, the Vice-Chancellor, Mr.  report.—F. P.]

Baron Parke, and the Chiéf Judge (2) Moss v. Moss, 97, P. 263, 66
of the Court of Bankruptecy. [Itis L. J. P. 154, 77 L. T. 220.
not thought necessary to reproduce
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Elizabeth Kelly, and her mother, Mrs. Kelly, were also there at
the same time; the families became intimate; and a mutual
attachment was formed between Mr. Swift and Miss Kelly, which
was concealed from Mrs. Kelly. Both parties were of respect-
able families in Ireland, and Protestants. Mr. Swift was about
28 years of age, Miss Kelly about 19, and she was entitled to a
considerable fortune.

About the 25th February, 1880, Mrs. and Miss Kelly left
Florence for Rome. They were overtaken on the road by Mr.
Swift, and his mother and her family, and all arrived at Rome
together about the 2nd of March, and hired apartments at the
‘““Hotel della Gran Bretagna.”

On the 8th March, Mr. Swift, with the consent of Miss Kelly,
wrote a letter to Mrs. Kelly, making proposals of marriage for
her daughter. On the 9th, Mrs. Kelly wrote an answer, declining
his proposals, on the ground that her daughter’s fortune was
inadequate to support a family, and for other reasons, but
expressed her sense of his gentlemanlike conduct, and her hope
that they might continue friends, and meet as formerly. Mr.
Swift, on the following day, March 10th, wrote again to Mrs.
Kelly, urging her to consent to his suit, and answering her
objections. Mrs. Kelly, however, on the 11th March, wrote to
him in reply to his second letter, finally rejecting his proposals.

Various letters, written both at Florence and Rome, passed
between the parties, evincing, on Miss Kelly’s part, her affection
for and confidence in Mr. Swift, and proving that they were in
the habit of meeting and conversing together clandestinely.

None of these letters were dated; but in one, alleged by Mr.
Swift to have been written by Miss Kelly, at Florence, in reply
to his proposal of a secret marriage, she told him, that if, after
he was acquainted with certain circumstances she then com-
municated, he was disposed to repeat his questions, she would
answer them in any way he wished. Subsequently, but it did not
appear when, Miss Kelly wrote and sent a note to Mr. Swift, in
the following terms: “Si la mano, Io ti prometto. Sunday
morning, 4} o’clock.”

About the middle of March, Mr. Swift, with a view to a secret
marriage, applied to Signor Piferi, a Tuscan priest, and teacher
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of the English language, at Rome, and by him was introduced
to Signor Mazio, a Roman proprietor, to whom Mr. Swift stated
the mutual passion between himself and Miss Kelly, that they
wished to be united in marriage together, and had between
themselves resolved first to make abjuration of the errors of their
Protestant religion, and to enter the bosom of the Holy Roman
Catholic and Apostolic Church, and then to contract a marriage
between them according to the rites of that Church. He there-
fore requested Signor Mazio's assistance to effect the business.
About the 17th March, Signor Mazio introduced Mr. Swift first
to the Cardinal Vicar of Rome, who questioned him as to his
sincerity ; and subsequently to the Reverend Father the Commis-

-sioner of the Holy Office, to which tribunal it appertained to

receive the abjuration of the parties. A petition was *afterwards
presented in the joint names of Mr. Swift and Miss Kelly, to the
Cardinal Vicar, and thereupon, on the 28rd or 24th March, 1830,
the ¢ Cardinal Zurla, Vicar General of his Holiness the Pope,
granted authority to the Reverend Father Ludovico Lepri, as a

-special delegate from the Holy Roman and Universal Inquisition,
-for the purpose of receiving the abjuration of the errors of the

Anglican sect hitherto held and professed by William Richard
Swift, son of, &c., and Elizabeth Kelly, daughter of, &c.; as well
as for receiving the supplemental oath of the parties, in proof of
their having been baptized, and their being in a free state, to the
end that, (upon consideration of the peculiar and serious circum-
stances which were represented to him, a general dispensation
being first granted of the publication of the banns after previous
abjuration, and formal profession on their part of the Roman
Catholic faith, upon their solemn oath,) he might assist and
officiate in the evening of any day, in any week, and in the
presence of witnesses, on the celebration of the marriage which
they much wished to contract together ; and with due observance
of all the formalities which are prescribed by the Holy Council
of Trent; of all which an authentic certificate should afterwards
be issued and delivered, to be presented and registered in the
Secretary’s Office of the Tribunal of Marriage of the Vicariat of
the Holy Metropolis.”

On 25th March the Commissioner of the Holy Office reported
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to the Cardinal Vicar, that, ‘“ At the audience of yesterday the
sentiments of his Eminence theSignor Cardinal Vicar, respecting
the prudential motives which rendered expedient the permission
of the marriage in question of the two Irish individuals, *being
reported to his Holiness, his Holiness was not opposed to it, but
he, however, showed himself immovably desirous that the abjura-
tion should precede; and for the rest left the affair to its course.”
Accordingly, on the 24th of March, 1830, Mr. Swift appeared
before the Office of the Inquisition, and there abjured the Pro-
testant religion, received absolution, and was reconciled to the
Roman Catholic Charch, in proof of which the Tribunal of the
Vicariat granted their certificate. In the evening of the following
day, the 25th of March, which was in Lent, the alleged marriage
was solemnized by-the special delegate, the Abbé Ludovico Lepri,
in the presence of Signors Mazio and Gregori, and was certified
by Lepri to have been duly performed after all the prescribed
preliminaries had been complied with. The circumstances under
which the marriage ceremony was solemnized, were sworn to be
as follows : :

Late in the evening of the 25th of March, the Priest Lepri,
Signors Mazio and Gregori, and Mr. Swift, met at the apartments
of Mr. Swift at the ‘“ Hotel della Gran Bretagna,’’ and after some
conversation between them, about eleven o’clock at night, Mr.
Swift left the room, and soon after returned with Miss Kelly,
whose apartments were below in the same hotel. The Abbé
Lepri informed Miss Kelly that he was delegated to receive her
abjuration, and assist at her marriage; and asked her if she
had any objection. To which she answered in Italian, ¢ None,
sir.” He asked whether she was disposed to become a Roman
Catholic and make abjuration, and she answered ‘‘ Yes;’’ upon
which her abjuration was taken; she first reading aloud the
formula of abjuration, which was in Italian, and shewing that
she understood and assented to it. *The Signor Mazio after-
wards, for precaution, interpreted in English the substance of it.
Miss Kelly then signed the abjuration, and the previous act of
spontaneous assent; and she and Mr. Swift signed the supple-
mental oath as to their baptism, &e. The Abbé Lepri then called
the attention of the parties to the obligations of matrimony,
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blessed the nuptial ring, which was placed by Mr. Swift on the
finger of the bride, and asked each of them—*Are you, sir,
content, and are you, miss, content, to take each other according
to the rites of the Holy Mother Roman Catholic Church?”
to which each expressly and verbally assented. Signor Mazio
explained everything in English ; but both parties appeared quite
conversant with the Italian language. The whole transaction
occupied about twenty minutes, and Miss Kelly returned down-
stairs to her mother’s apartments.

After the marriage, while the parties remained at Rome, a
clandestine correspondence of notes in affectionate terms, but
without dates or signature, and of frequent meetings by appoint-
ment, was continued between them. Miss Kelly never attended
Roman Catholic services, but continued, as before, a Protestant,
and received the sacrament as a Protestant at Easter. On the
16th of April, 1880, Mrs. Kelly and her daughter left Rome for
Naples, and on the preceding day she sent two notes in pencil to
Mr. Swift, informing him at what hotel her mother proposed to
stop at Naples. Mr. Swift followed them, and on the 2lst of
April wrote a letter to Mrs. Kelly, informing her of his marriage
with her daughter, with the reasons why it had been solemnized
secretly. Mrs. Kelly and her daughter repudiated the marriage,
and soon after returned to England, where Mr. Swift took *out a
citation against his alleged wife for a restitution of conjugal rights.

The facts above-mentioned were pleaded by Mr. Swift in his
libel and allegations; and he prayed that the marriage alleged
to have thus taken place at Rome might be pronounced good and
valid, as being conformable to the laws of that country. On the
other hand, in her counter allegation, the lady pleaded that in
fact no marriage took place; that she did not at the time intend
to marry, but merely to promise to marry Mr. Swift on her
coming of age; and that if any marriage ceremony took place, it
was without her knowledge or consent; that she never made, or
intended to make, abjuration, or did any act whatever knowingly
in order to become a Roman Catholic. She also pleaded that
even if any ceremony of marriage took place it was unlawful and
invalid by the laws of Rome, and particularly by the decree of
the Council of Trent, as it was solemnized during Lent, between
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heretics, by a priest not their parish priest, and upon a license
obtained by framdulent misrepresentations. And she therefore
prayed that the marriage might be declared null and void.

At Rome witnesses were examined on the part of Mr. Swift,
under a commission from the Arches Court of Canterbury,
including the Priest Lepri, Signor Mazio, and Dominico Gregori,
the persons officiating and present at the marriage; and various
documents produced, comprising copies of the certificates of the
abjuration of both parties; the delegation from the Cardinal
Vicar for the celebration of the marriage; the petition of both
parties to be allowed to make supplemental oath of their being
in a free state, and of their having been baptized ; the reference
to the *Cardinal Vicar, and delegation to him to receive the
same; the certificate of the Commissioner of the State Office in
proof of the approbation by the Pope of the intended marriage
of the parties—the abjuration first taking place; and the joint
affidavits of the parties of their having been baptized and being
in a free state. A certificate of the Cardinal Vicar, being the
representative in Rome of the Bishop or Pope, was also put in.
The examination of the Chevalier de Sodré, the brother-in-law of
Mr. Swift, who deposed to having witnessed Mr. Swift’s clandes-
tine admission and departure through the window of Miss Kelly’s
apartment, subsequent to the 25th of March, was also put in.

The letters and notes of the parties already alluded to were
put in, as well as various others, which, like the former, were
without date or signature, but bore internal evidence of having
been written and sent subsequent to the 25th of March.

On the part of Miss Kelly witnesses were examined (consisting,
among others, of her maid), to shew the impossibility of Mr.
Swift’s having had access to her apartment subsequent to the
marriage, as was alleged, and to negative the presumption of the
marriage having been consummated. Mrs. Kelly (her mother)
was also examined to the same point, and also to shew that
Miss Kelly had never conformed to the ceremonies of the Roman
Catholic Church, but continued a Protestant, and received the
sacrament as such. Several distinguished advocates of the Roman
Bar were also examined on both sides upon a supposititious case,
with a view to determine whether the conversion *and abjuration
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which was alleged on the part of Miss Kelly to have been made
with a, mental reservation, was binding on her conscience, and
whether she was properly admitted into the bosom of the Roman
Catholic Church; also to state whether the ceremony, being
performed by a priest, who was not the parish priest, (though
delegated by the Cardinal Vicar, who was presumed to be the
representative of the Pope in Rome,) and during the season of
Lent, was regular or legal. These advocates, upon some parts
of the case, gave conflicting opinions; but all were agreed that
marriages at Rome are governed by the decrees of the Council of
Trent. And they stated that marriage is thereby declared a
sacrament ; and in sect. 24 of the Reformation of Marriage,
ch. 1, it is decreed that, “If any man shall presume to contract
marriage otherwise than in the presence of the parish rector, or
of another priest delegated by the said parish rector, or the
ordinary, and in the presence of two or three witnesses, the Holy
Synod renders them unapt for so contracting, and it declares
such contracts null and void.” That it is further laid down
by Pirking, in the Decretal, Book IV. Tit. 892, No. 10, that
‘“ Foreigners who are merely passing through a place in which
the decree of the Council of Trent is received, cannot validly con-
tract marriage, unless it be done with the assistance of the parish
rector, and before witnesses.” It was proved that the Cardinal
Vicar, being the representative of the Pope as the Bishop of
Rome, has the powers at Rome of the ordinary in respect of
marriages, and has the power to delegate a simple priest, not
the parish rector, for celebrating marriage; and also by his
license (without a dispensation) to permit a marriage to take
place in Lent, as, in fact, there is no prohibition against a private
marriage, but only against a public wedding, *during the excep-
tive times.—Council of Trent, ch. 10, sect. 24, of Reformation.
The marriage of a minor without consent was also stated to be
valid by the same laws, though illicit ; there existing only against
it an impediment termed (impediens), not absolute (dmmens),
as to make it void.

The cause was argued at great length in the Arches Court, and
the learned Judge (Sir J. Nicmorr) gave his judgment, having
taken time to consider, on 9th July, 1833, and pronounced the
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marriage null and void, on the following grounds: 1st, that
the fact of the parties having renounced the Protestant religion
and become Catholics, was false and colourable; 2ndly, that
the license was granted only on the supposition that the parties
really wished to abjure Protestantism and become Catholics;
that no sincere abjuration was made, and the license was there-
fore void ; and 3rdly, that the marriage ceremony, held by the
law of Rome to be a sacrament, was grossly profaned; and
consequently that the marriage was, by the law of Rome, null
and void. ‘

From this judgment Mr. Swift appealed to his Majesty
in Council. The appeal came on for hearing before the
Judicial Committee of the Privy Council on the 28rd of May,
1885, and was heard on that and the five successive days of the
sittings.

Mr. Pemberton, K. C.,and Dr. Phillimore, for the appellant :

Mr. Pemberton, K. C. :

The point at issue between the parties is shortly this: The
appellant alleges that, having become acquainted with the
respondent, they agreed to contract *a marriage; that that
marriage was formally solemnized at Rome according to the
laws in force in that country ; that a valid marriage was thereby
constituted. The respondent, on the other hand, states that,
in fact, she was never married to the appellant; that if any
marriage ceremony took place, it took place without her know-
ledge and consent; and further she says that, with respect to
one essential part of that ceremony, namely, her renouncing the
Protestant religion and being received into the Roman Catholic
Church, she never underwent the necessary examinations, and
she never performed the necessary services, and there was no
bond fide abjuration, and she never became.a Roman Catholic ;
and she insists the marriage is invalid ; first, because no legal
marriage can be solemnized at Rome by a Catholic priest between
Protestants ; and, secondly, according to the laws of the Roman
Catholic Church, no marriage can be solemnized in Lent; and,
therefore, by the laws prevailing at Rome, and especially by the
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decree of the Council of Trent, the marriage is null. The judg-
ment \in//the | Court. below proceeded, first, upon a doubt whether
the facts on which the appellant rests his case were sufficiently
established in evidence; and, secondly, mainly upon this, that,
in the opinion of the learned Judge who decided the case, an
abjuration was essentially necessary to the validity of a marriage ;
that the abjuration in this case was not made bond fide; and
consequently, that, although the marriage in-all parts might be
complete, and might be accompanied with all the necessary forms,
and might be nothing more than the fulfilment of the real inten-
tion of the parties, yet that the marriage on that ground, and on
that alone, was entirely null and void.

It is obvious that a decision upon this ground must have an
extensive influence, and excite great attention in all countries
in which the marriage laws are regulated by the Canons of the
Council of Trent. The fact of intention is clearly established by
the evidence. There was an abjuration with all the necessary
forms, and no Court can investigate whether it was founded upon
conviction, or occasioned by worldly or mixed motives; and,
lastly, if there had been no abjuration, the marriage would still
have been valid. The occurrences at Florence and at Rome,
the clandestine meetings, communications, and correspondence ;
the applications to the Papal authorities; the words spoken ;
the ring blessed ; and all the ceremonies which were performed
by the priest, and in the presence of witnesses, at the time of the
marriage ceremony, are proved, not by their evidence alone, but
by the lady’s signature, and by the certificates and other docu-
ments, from the records of the tribunals at. Rome. All these
circumstances are inconsistent with Miss Kelly’s allegation, that
what took place was never meant to be a marriage; that she
went through all, supposing that she was only promising a
future marriage with Mr. Swift. With respect to the facts
spoken to by the witnesses, no doubt can exist. What is wanting
to establish the fact of the marriage? The mutual affection
of the parties is proved ; a promise of marriage proved in the
handwriting of the lady; the anxiety of this lady to have that
promise perfected by a regular marriage in her own handwriting,
and subsequent correspondence and intercourse, which would




VOL. XL.] 1835. P. C. 8 KNAPP, 268—270.

not have existed unless, (in Miss Kelly’s opinion at least,) a
perfect marriage 'had been solemnized. If Miss Kelly did not
consent, was imposed upon, and did not intend or know that she
was *contracting a marriage, then, undoubtedly, the marriage
is invalid ; for the very reason which supports the appellant’s
case, namely, that it is the consent of the parties to the marriage
which constitutes, and is alone sufficient to constitute, the
marriage, except as far as any municipal laws, or any decree
of the Council of Trent, adopting the civil law, have introduced
limitations or restrictions upon it.

It is important to state this principle as one that cannot be
controverted. That, supposing the decrees of the Council of
Trent not to interfere, the mere consent of those parties to
become man and wife would constitute a marriage, according
to the Canon Law: not a regular marriage, because from a very
early period indeed, it appears that the publication of banns,
and the presence of priests, was required; so that if these
ceremonies were neglected, parties would have been subject to
ecclesiastical censure, or civil penalties, but the marriage would
have been valid.

Lord StoweLL thus states the law in his celebrated judgment
in Dalrymple v. Dalrymple (1) :  Marriage being a contract, is
of course consensual, for it is of the essence of all contracts
to be constituted by the consent of the parties. Consensus non
concubitus facit matrimonium,” &c. *The law of the Church,
the Canon Law, although, in conformity to the prevailing
theological opinion, it referenced marriage as & sacrament, still
so far respected its natural and civil origin as to consider, that
where the natural and civil contract was formed, it had the full
essence of matrimony, without the intervention of the priest. It
had, even in that state, the character of a sacrament ; for it is
a *misapprehension to suppose that this intervention was required
as a matter of necessity, even for that purpose, before the Council
of Trent.” Previously, ¢ according to the ancient law of Europe,
a contract, per verba de presenti, or a promise, per verba de futuro
cum copulii, constituted a valid marriage, without the intervention
of a priest.” 8o the only question here can be, whether the

(1) 2 Hagg. Cons. Rep. 62.
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Council of Trent has imposed forms which have been neglected
here, and the/ neglect,of which constitute the marriage null, as
the penalty for the non-observance.

The distinction is familiar between impediments which invali-
date a marriage, as the absence of the parish priest, or of two
witnesses, do expressly by the decree; and impediments which
make a marriage irregular, and rendor the parties liable to
ecclesiastical and civil penalties, as the absence of the benedic-
tion by the proper parish rector, or priest, duly licensed. But
nothing can render a marriage made with consent invalid, except
the absence of those formalities which the law has expressly
declared to be necessary.

The question, therefore, is one that may be as well decided
here as by Roman lawyers, whether the circumstances required
by the Council of Trent to make a valid marriage are, or are not,
existing in this case. You have a priest delegated by the Pope
and Cardinal Vicar, the ordinary; you have two witnesses; you
have the consent of the parties, which is the essence of the
marriage; and all those ceremonies complied with, which are
required by the Council of Trent, and are necessary for no
other reason.

The position contended for is to introduce a most important
qualification in the decree of the Council of Trent,—That the
parties, to be married according ¢o the *Roman Catholic form,
must be members of the Roman Catholic Church. The Roman
law recognizes only one mode of celebrating marriages; but it
is clear from the evidence of the Roman priests in this case, that
a marriage between persons, both, or one, not Roman Catholies,
would by an express dispensation be perfectly regular.

That such a marriage by a parish priest would be valid has
been established in this country in Lord Herbert's case (1). The
Princess of Butera was resident in Sicily, and Lord Herbert was
staying near; they called the parish priest and two witnesses,
and in their presence, but while they were ignorant of the nature
of the transaction, agreed to be man and wife, and signed a paper
to that effect. No ceremony was performed. The opinion of all
the priests, and the decision of Lord StoweLL, in that case was,

(1) 2 Hagg. Cons. Rep. 269.
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that it was a perfectly valid marriage. Yet so much was it against
the law, and irregular, that both''Lord Herbert and the Princess
were sent to prison for a considerable time. Lord Herbert was
not a Roman Catholic: yet, although every possible objection
was taken in that case, this was not, and that case affords a
complete answer to the allegation of the respondent, that a
parish priest cannot marry a person who is not a Roman
Catholic.

But has there not passed in this case, that, which for all civil
purposes constitutes these individuals members of the Church
of Rome? Must not a court of justice decide that at the time
of the marriage they were so? If Miss Kelly made her recanta-
tion, in ignorance of what was passing; then unquestionably *it
was null and void ; but what were the circumstances ? Miss Kelly
signed a recantation and renunciation of the errors of Protes-
tantism, received absolution, and was admitted by the competent
tribunal of the Holy Office into the bosom of the Roman Catholic
Church. Before the Court of his Holiness the Pope, would not
these parties for civil purposes have been considered members
of that Church? This is an appeal from thence; and, after the
parties have been admitted into that Church according to its laws
and forms by competent authority, no Court has a right to ques-
tion whether or no they were members of that Church. It is
impossible for any human tribunal to say whether their acts
were sincere or not.

It is proved by the Roman canonists and jurists, that, pro-
vided the parties are baptized, heresy is not an absolute (dirimens)
impediment, but only an impeding (impediens) one, which renders
the marriage irregular, but not void; that there is no law requiring
abjuration to precede; and that the Cardinal Vicar has full power
to grant a dispensation, order, or license for the celebration
of marriage between heretics, being Christians, and may appoint
a delegate for that purpose in his diocese, no priest being, strictly
speaking, the parish priest of persons not Roman Catholics ; and
that there 18 no prohibition of marriage, but only of public
weddings, in Lent (1).

Bat the ground on which this case was decided is, not that a

(1) See Council of Trent, 24 sect. of ‘ Reformation.”
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dispensation could not by law be granted, but, that the dispensa-
tion granted |was)one/to-marry Catholics, and that the parties
never became bond fide Catholics. The learned Judge below
supposed an *imposition to have been practised upon the
authorities and the Pope, and that the parties never intended
to abjure or quit their own communion, or to become members
of the Roman Catholic Church. He says, ‘ She went upstairs,
and in a quarter of an hour comes down again a good Catholic
and a married woman.” Can that invalidate a marriage, con-
taining the essence of ‘all marriages—consent, and that which
the Council of Trent alone requires in addition, the presence
of a priest and two witnesses ?

Dr. Phillimore :

It is an established principle in matrimonial law that the lex
loci contractus is binding. There are but two points to be con-
sidered here: 1st, whether a license to perform the marriage was
granted by competent authority; and 2ndly, whether the marriage
was had with consent of both parties.

The questions, how far the law of a foreign country is to be
respected, and what constitutes marriage according to the jus
gentium, in the absence of any restrictions imposed by any
municipal law, are settled by the following cases: Crompton v.
Bearcroft (1), decided by the delegates in 1769 ; Scrimshire v.
Scrimshire (2), Middleton v. Janverin (3), Butler v. Freeman (4),
Dalrymple v. Dalrymple (5), Lord Herbert’s case (6), Ruding v.
Smith (7), Duchess of Kingston's case (8).

The 24th section of the Council of Trent, cap. 1, lays down
the whole law upon the subject of marriages, *and cannot be
misunderstood. The object of the law was to make a marriage
celebrated by a parish priest in the presence of two witnesses,
indissoluble. The canonists divide impediments to marriage
into two kinds: impedimentum impeditivum, which make a
marriage irregular and illicit, but not dissoluble; and impedi-
mentum dirimens, which make it null and void. The conduct

(1) Bull. N. P. 113. (3) 2 Hagg. Cons. Rep. 62.
(2) 2 Hagg. Cons. Rep. 402. (6) 2 Hagg. Cons. Rep. 69.
(3) 2 Hagg. Cons. Rep. 437. (7) 2 Hagg. Cons. Rep. 378.

{(4) Amb. 301. (8) 20 State Trials, 355.



YOL. XL.} 1835. P. C. 3 KNAPP, 274—275.

of Miss Kelly must be tried by her own acts; she signed the act
of abjuration'and the 'act' of ‘spontaneous assent ; she was a con-
senting party to the marriage, which is the essential point, for
consensus non concubitus facit conjugium. No point can examine
into the conscience of the party to ascertain whether the abjura-
tion was sincere or colourable ; even the Roman Church holds
that de occultis non judicat ecclesia. The onus to shew the want
of consent lies upon Miss Kelly, and there is no proof of such
want as can justify the Court in declaring against the marriage.

Sir Charles Wetherell and Dr. Lushington, for the respondent.

Sir C. Wetherell :

If this case is decided for the appellant, there will be made a
breach and chasm in the jus gentium, through which there will be
an introduction of fraud and perjury, which will desecrate and
profane every foreign matrimonial contract that may be wafted
over into this country. The case must be decided, without regard
to the disputes of foreign jurists and canonists, upon the principles
of British justice.

The. basis of the judgment in the Court below is this : That the
sham abjuration is a profanation, and *vitiates the license, and
8o taints the marriage; that there is therefore a pervading fraud
which overrules and destroys the whole transaction. The evidence
shews that Miss Kelly did not consent to the ceremony of marriage,
and did not recognize what took place as a marriage. This case
is founded upon two propositions: 1st, a legal license to marry;
and 2ndly, the due and actual execution of the marriage ; that
is, supposing she ever consented. Then it is necessary to go to
the & priori principle, that she could not in law consent, because
there was no competent authority to take her consent. Her
consent to the marriage is compounded of two integral principles,
namely, consent to become a Catholic, inseparable from and
necessarily included in her consent to marry. She must consent
qud Miss Kelly, Catholic, and the consent to become Catholic is
as much part and parcel of the entire consent as the consent to the
ceremony of marriage.

Miss Kelly never consented to the abjuration, she did not sign
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the petition for it. In the few minutes occupied by the trans-
action)\she. 'could not know what she was about in renouncing
upon oath the religion in which she was brought up, and to
which she immediately returned, and promising upon oath to-
conform to the Roman Catholic faith and forms, which she never
adopted. She could not know even the civil consequences of such
an act; that her children would be intrusted to a Roman Catholic
guardian, and would be deprived of certain privileges in Ireland.
She did not exercise the volition necessary for abjuration.

The Pope and Cardinal Vicar granted their license upon a
bond fide condition to be actually carried into effect, not for the
purposes of fraud and perjury. *The rule laid down by Paley
and other writers is, that ‘‘ oaths must be interpreted and per-
formed in the sense in which the imposer intends them, other-
wise they afford no security to him.” Here the intention must
have been that the sacred obligation should be bond fide per-
formed ; not according to the interpretation of the Milanese,
(mentioned by Puffendorf,) (1) when they told the Emperor
Frederick 1., *“ We swore indeed, but we did not promise to keep-
our oath.”

All the circumstances and evidence shew, and a jury would
decide, that Mr. Swift obtained the license fraudulently, because
it was conditional upon the performance by Miss Kelly of a.
condition of which she had no prior knowledge. He practised
a fraud upon the Pope, upon the Holy Office, and his asserted
wife. This case is of as great importance as that of Crompton
V. Bearcroft. There the marriage was valid upon the principle
of the law of Scotland; where, if two persons of a certain age
choose to marry, they are asked no questions; their religion,
domicile, parents’ consent, are matters of indifference. And,
therefore, in the first decision after Lord Hardwicke’s Marriage:
Act of 1745, it was held by Sir Jorn Harae that a Scotch marriage
was valid, though the parties went to Scotland for the purpose
of evading the law of England. When they were past the Border-
they were Scotch, for the purposes of Scotch matrimonial law;
and, therefore, there was no fraud upon, no evasion of, the Scotch
law, but a compliance with it. In this case, there is evasion and.

(1) Du Serment, p. 459.
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fraud upon the law of Rome; and the true question is *whether
the lex loci contractus has been complied with or evaded.

In England, an infant cannot change his religion, could not
formerly become a monk or a nun, because of the civil conse-
quences. Why adopt the law of Rome to sanction a marriage,
which must involve the loss of advowsons, exclusion of children
from schools and universities, and other serious consequences ?
Foreign laws are adopted in this country ex comitate, not de jure,
because convenience and public policy require their adoption:
will those principles permit it here ?

No country has ever held itself bound to recognize a marriage
which has been fraudulentlyobtained in a foreign State(1). Such
a marriage as this, such an insult to their religion, would not be
tolerated in any Roman Catholic country. Why adopt it here ?
What distinction is there between a sham abjuration and a false
oath as to the parties’ age, or of their guardians’ consent? If
one is in conformity to the law of Rome, 8o is the other.

It is said, this marriage cannot be impeached because there is
the Pope’s license o marry, and a certificate of marriage; so
said the Duchess of Kingston (2). She was indicted for bigamy ;
and she pleaded in bar a judgment of divorce in a competent
Ecclesiastical Court, which she had procured in a sham suit.
But the Judges would not permit such a principle to he laid
down; they said such a sentence, so obtained, *should not
bind the law of England. There are also cases (3) where persons
who had got possession of property under a simulated suit, have
been adjudged felons. The principle of the law of England is
that any document, any transaction, may be avoided for fraud,
80 every foreign judgment is examinable. It is no part of the
law of nations to recognize foreign frauds. This marriage is a
desecration of religion, and a mockery of every principle of the
matrimonial law.

Dr. Lushington :
The husband who seeks to set up & marriage of this deseription,
must, upon every principle, and for the interests of the public,

(1) Huber, Prwmlect. Jur, Rom.,, (2) 20 State Trials, 355.
p. 338. See Hargrave’s Co. Litt., (3) Ray. 276.
p. 79, 80.
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swirr  be called upon to establish it by irrefragable testimony. He
_Kn'x'.'u. must 'éstablish ' that"thismarriage is valid according to the law
of Rome ; but first, as a preliminary, that the law of Rome is
the governing rule under the circumstance; that there was no
invalidity in the license of the marriage ceremony ; and lastly,
that there was at the time of the marriage the essential attribute,
on both sides, of full, free, solemn, and deliberate consent. It
is too late to deny that marriages between British subjects
abroad are to be governed by the lex loci—that is the general
principle, but it is nowhere laid down as universal. * * *
[279] This marriage was only had upon the condition of renouncing
the Protestant religion. Whether the abjuration was simulated,
or real, the law of England, for the preservation of the estab-
lished Protestant religion, will equally discourage both. What
country requires the adoption of the lex loci in such a case as
this? Could there be reciprocity? Would the Courts at Rome
admit such a marriage? There is no case in which a marriage
of this kind has been recognized; the evil consequences of
admitting such a principle cannot be exaggerated.
But, assuming that the law of Rome is to govern this marriage,
then, what that law is must be taken from the evidence. It is a
rule that foreign law must be proved as a fact in the case,—the
Judges may not form any opinion of their own upon it. The
£ *380]  result of the evidence of the majority of the Roman lawyers *in
this case establishes this proposition ; that, if the abjuration was
not a bond fide abjuration, the license being granted upon that
express condition, the marriage itself is void according to the
decree of the Council of Trent. There is defect of proof as to
the consent of Miss Kelly. All the evidence is of persons
admitting themselves accomplices, without corroboration, and
depends only upon what they saw in the fifteen minutes; none
of them had any prior knowledge of her, except what they heard
from the party interested to prejudice their minds, and induce
them to receive and give out a false impression of what took
place. There is no real evidence to shew that either the marriage
or abjuration was previously planned with, or intended by, Miss
Kelly ; and various prior circumstances, as well as her subsequent
conduct, and repudiation of both abjuration and marriage, strongly
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shew the contrary. The whole transaction was fraudulent, and
all the witnesses knew the design, but there is nothing to shew
that Miss Kelly did.

In Jolly v. M‘Gregor (1), decided in the House of Lords, a
marriage was set aside for want of consent according to the
Scotch law, though there were circumstances in its favour as
strong as those alleged in this case. That case was discussed
with the utmost deliberation and care. Lord Evpon revised his
judgment. The woman there was 26 years of age; they were
married upon what are called marriage lines; went before a
clergyman, a trafficker in irregular marriages, and returned
together to her father’s house, where they had previously lived.
There was *proof that the woman admitted the fact of marriage
subsequently, and that the man had paid his addresses previously;
the marriage was established by the Commissary Court in Scot-
land, and by the Court of Session, but that judgment was reversed
by the House of Lords; and Lord Erpon puts the point thus,
and it is the very question in this case: ‘‘ There is nothing so
solemnly required as that the consent to marry should have been
full, deliberate, and free—that it should neither be the effect of
force or fraud ”’ (2). And again, ‘“Was free, deliberate, and solemn
consent given at the time the ceremony passed ? or did the cere-
mony pass without that which constitutes a marriage, such a
consent to the consortium omnis vite at the time of the marriage
ceremony 2’ The conduct of those parties subsequently was of
great importance in that cause, as it is in this. The woman
married again without objection from Macgregor, though he
knew the fact at the time. And, when she was questioned as to
her marriage, she said, “ What signifies having said a few words
before a parson ?”’—which was an admission ; still it was held
there was not sufficient consent, though in the case of a person
26 years of age. Compare that with this case; here there is no
evidence at all of previous consent to a marriage, or of consent
at the time the ceremony passed, except what is derived from the
information of Mr. Swift to the witnesses, and none of subsequent
recognition. The evidence of the witnesses is contradictory and
incredible ; and the burden of proof lies upon Mr. Swift upon all

(1) 3 Wils. & Shaw, 85, (2) 3 Wils. & Shaw, 190,
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three grounds : 1st, that the law of Rome ought not to be recog-
nized under the circumstances; *2ndly, that the marriage is
invalid/ by redsonof (the) condition not having been performed ;
and, 3rdly, that a full, free, solemn, and deliberate consent is
not established by the evidence. The sentence of the Court
below must be supported.

Parks, B.:

Will you inform me whether there is any case in which a
marriage, valid in point of form according to the law of the
country, has been set aside upon the ground of it being a fraud
upon a third person, the Government of the country being that
third person ? The judgment of the Court below proceeds upon
the ground of its being a fraud upon the Holy See.

Dr. Lushington, at the next meeting, answered :

The only case that can be found in reference to a citation
issuing, and assigning as the cause of the nullity the alteration
of the license, is Ewing v. Wheatley (1). The question was
raised by Lord StoweLL, and he said, ‘“ Now undoubtedly
there may be such fraud as would vitiate the license;” but
there was no such fraud proved in that case.

Mr. Pemberton, in reply:

The only exceptions to the universality of the rule of the
lex loci are, where the municipal laws of the particular country
have imposed & personal disability on the subject of that country
in contracting any obligation, as the restrictions with respect to
royal marriages in this country; or, where there is a disability
created by divine law, as in the case of incestuous *marriages.
But even such marriages are valid in countries where the prohibi-
tions do not prevail. But the foundation of the defence is that
certain ceremonies and acts are required by the laws of the
Council of Trent prevailing at Rome, and that they were not,
or not bond fide, complied with. If the Roman law does not
govern, that law which is anterior to the Council of Trent must.
And the consent of the parties makes the marriage valid. The

(1) 2 Hagg. Cons. Rep. 181.
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fact that the marriage took place is proved by the probabilities,
the circumstances; the documents signed by the parties, and the
uncontradicted testimony of three witnesses who met for the sole
purpose of performing the ceremony ; it is not possible that Miss
Kelly could have been ignorant of the nature of what passed.
It is said she did not intend to abjure; perhaps not, provided
she could get married without; but she intended to be married,
and whatever was essential to the perfection of that marriage she
did, and intended to do. The only point really is, whether the
license to marry was dependent upon a bond fide abjuration, and
whether, in that case, the abjuration, not having been, as it
i8 contended, bond fide, the license itself is to be invalidated.
In no country does the non-compliance with conditions or
formalities, required to make a marriage regular, invalidate the
marriage, unless the pain of nullity is expressly attached to it;
but if there was a condition, it has been performed. The abjura-
tion of Miss Kelly in distinct terms is proved by her signature,
and by the witnesses: the presumption must be, that what was
done, was rightly done. But it is contended that you must regard
the internal condition of the mind; if so, what motives, degree
of knowledge, or conviction, are sufficient to constitute a *valid
abjuration ? and who is to be the judge? For spiritual purposes
a fictitious conversion, of course, will be worse than-unavailing ;
but, for civil rights, outward acts alone can be regarded.

Lorp Broucnax (after stating the facts of the case) :

This cause being brought before us by appeal, has been argued
at great, but not unnecessary, length, and with much learning
and ability, so that we have had all the aid from the Bar which
is 80 desirable both in considering the points of law made, and
the questions of fact raised, and we are now to give our judgment
apon the whole.

There are two questions raised in this case: 1st, whether, or
not, supposing the parties intended to contract a present marriage,
there was such a solemnization of it, as constitutes a valid
matrimonial contract by the law of Rome, the place where the
<eremony took place? 2ndly, whether, or not, if the act done
<onstituted in point of form a marriage by the Roman law, both
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the parties did it with a knowledge of what they were doing, and.
an intention 'tomarry each other; in a word, whether or not,
each party knowingly consented to marry the other ?

A third question has been raised by the issue, which Mr. Swift.
tendered ; namely, whether, or not, the alleged marriage was.
consummated? This, however, is wholly immaterial as a
substantive issue, and only acquires importance from the
defence set up by Miss Kelly; inasmuch as the cohabitation
asserted by the one party, and denied by the other, would render
her alleged ignorance of the contract entered into *much more
improbable. The judgment of the Court below turns entirely
upon the first point; and while that was elaborately and ably
argued by the learned Judge, no opinion was expressed by him
upon the second, though upon the third he deemed it right to
dwell at considerable length, probably with a view to the characters.
of the parties, for it has no bearing at all in the view of the
question upon which the judgment proceeded. It was assumed
that both the parties knew of, and consented to, the marriage,
each intending validly to celebrate the nuptial rite; but it was
contended that the ceremony which they thus performed, did not.
by the Roman law constitute a valid marriage. It is fit, then,
that we should first consider the case in this point of view.

In the first place, the ground of the judgment now under
appeal, assumes that Miss Kelly was not only cognizant of the
marriage, but also of the abjuration; for the question is raised
upon the sufficiency of an abjuration made with a view to
obtaining & valid license, or so arming the priest, acting under
the license, with the authority to marry, and not with a sincere
intention of renouncing the dogmas of one Church as erroneous,.
and adopting those of another as true. We shall afterwards,
under the second head, speak of the question, whether, or not,
Miss Kelly knew of the abjuration she was making? for the
present we must assume her knowledge of the abjuration, as.
well as of the marriage.

Now, the most favourable supposition which we can make for
the respondent is to assume that abjuration of the Protestant
faith and reception into the bosom of the Roman Catholic Church
is a condition precedent to the vesting of the power of nuptial
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celebration *in the priest, the parties being previously Protestants,
and having on that, or'some other account, no parish priest who
could have married them without special authority. Let us,
then, take it to be so, and that the abjuration was a condition
precedent ; has it been performed? I put this stronger than I
think it can be fairly put, because it does not appear to me at all
probable that thesolemnization of the marriage contract,according
to the Roman law, between two parties, both heretics, and not
domiciled, even if celebrated by the parish priest, would have
been any thing more than irregular on the part of the parish
priest, subjecting him to ecclesiastical censure; but I have put
it stronger for the respondent, as if it would have been void, and
consequently rendering the license more emphatically necessary.

We have here by the hypothesis an apparent abjuring and con-
forming ; we have an act done by both parties, which amounts
to what the Roman functionaries call abjuration and adoption ;
but it is alleged that they, and especially the high authority
granting the license upon the condition, had been deceived ; for
that whereas they intended and expected a real, sincere, and

hearty renouncing of the Protestant and taking to the Catholic,

faith, nothing more was done than falsely and fraudulently to go
through a ceremony which no feeling or belief of the mind
accompanied, and to go through it merely for the purpose of
enabling the parties to obtain an object wholly unconnected with
one faith or the other, the secular object of being married
together. This appears to us to be as strong a mode of putting
the argument as can be desired for the purpose of supporting the
judgment.

But we are all of opinion that it is insufficient for the purpose,
and upon every principle. The Roman authorities can only be
supposed to require that & certain outward act should be done;
they never can undertake to judge of the inward heart; that
belongs not to them, or to their powers, or their tribunals; what
the consequence would be of a party stating at the time of per-
forming the ceremony of abjuration, that he did not mean what
he said, and was not sincere in what he did ; or of two parties
previously making evidence, which afterwards came out and
shewed the whole to be an imposition and a farce, or even of
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their declaring immediately after, that all they had done amounted
to no/more ; [there dsmo-occasion here to inquire, for nothing of
the kind exists in the case, though it would be a most perilous
thing and inconsistent with the whole marriage law, and its
principle, to enable parties by previous contrivance to hold in
their hands a power of dissolving their marriage, or by subse-
quent declaration to free themselves from the fetters of their
matrimonial contract. But here we have nothing whatever to
shew that at the instant there was not an actual abjuration and
conformity ; and even if this were practised with the intention
of returning afterwards to the bosom of the Protestant Church,
and renouncing the errors of Popery by a second abjuration,
it would by no means follow that the first abjuration was not
valid, for the grant of the license only requires that the abjuration
should be made before the authority could vest. There needs no
argument to shew the alarming consequences that would follow,
from allowing the sincerity of such profession to be afterwards
inquired of ; withholding in such a case the benefit of the maxim
*which presumes things directed, to have been regularly and
rightfully performed ; and trying so difficult and so nice an issue
in every case as the real motives which influenced the mind in
an act, which the mind alone is supposed to perform. How
could such an inquiry be separated from another, with which,
however, for obvious reasons, no attempt has been made to mix
it up; namely, the effect of particular views and interests of a
secular kind, upon the feelings of the heart, and the deductions
of the reason, in the process of even the most sincere and pious
conversion. If we are at liberty to ask, whether he who professes
to have become a convert from conviction, is really convinced of
the thing for conscience sake, and only clothes himself with the
name for the sake of interest; who shall arrest us in this further,
but kindred, if not similar inquiry, whether, where no immediate
object of a temporal nature exists, he has been turned by convie-
tion or persuasion, by his own reason, or by the intervention
of pious friends? and whether his understanding or his heart
have not been swayed by the view of possible, nay, even of
remote, advantages? A Catholic with us cannot be presented
to a living unless he abjures the errors of the Romish Chureh ;
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a proof that he abjured, and was all the while a Papist in his
heart, never c¢ould/leadto .aCdeprivation while he conformed to
our canons and avoided all ecclesiastical offences ; nor could any
question ever be suffered to arise, whether his conformity was
for conscience sake, and pro salute anime, or for the lucre of gain,
and to obtain Protestant preferment. ‘

That these are the conclusions to which such principles as
must govern this question would lead us, there can be no doubt;
and there appears to be nothing *at all contradictory of them in
the evidence which has been produced on either side, in order
to shew in what light the law of the Roman States regards this
matter.

Before proceeding to consider the result of the examinations
of Roman jurists, it is fit that we make one remark, and keep it
distinctly in mind: When lawyers are called as witnesses to state
the law, or when the evidence of any other skilful persons is
adduced for the purpose of explaining the principles of their own
art, in which we are bound to give them credit, they may answer
the questions put in two ways: they may either give a mere
opinion or dictum, or the statement of what the doctrine is, with-
out entering into any reasons ; in which case we are bound by
what they deliver, if they be unanimous; and if they differ, we
are left to weigh the testimony of one against another as best
we can : or they may assign the reasons on which their statement
is grounded, and then we are not bound by the opinion they give,
but may examine the reasons; and being, as it were, admitted to
see the particulars of the calculation, and not merely the result,
we may form an opinion for ourselves: at all events, we may
reject the one they give, on finding it is not come at by the
reasoning. It will thus happen, that where divers witnesses have
been examined to the same point, and give different statements.
or opinions with their reasons, we may be enabled to arrive at
the truth, notwithstanding this discrepancy, by attending to the
reasons adduced by each.

Now in this case, the Roman lawyers have generally entered
into the argument, and have enabled us to ascertain what weight
is due to their respective declarations of opinion; and here we

may confine our attention to the evidence of those whom Miss
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Kelly has examined *in proof of her position, that the abjuration
was insufficient to give the officiating priest authority, because it
was insincere, and was made to compass a particular purpose.
Signor 'Valle 'asserts-this,-or rather seems to assert it, in ample
terms; but he throws in a parenthesis, which destroys the whole
force of his testimony: ‘‘ Supposing it to be true that her abjura-
tion was made without her knowledge of the act which she was
going to do.” After this, all the particulars which he states as
constituting invalidity, become immaterial, for her ignorance of
what she was about is assumed, and that might well be held to
destroy the validity of the act. The attention of this and of all
the other professional witnesses for Miss Kelly, was particularly
pointed to the intentions of the party when she abjured, both by
the phraseology of the interrogatories, and by the allegations to
which they were examined, and which pleaded her ignorance of
what she was about.

Thus Signor Benedetti, in his answer, speaks of a person not
being & Roman Catholic, who abjures, ‘ without knowing what
he is doing when making abjuration.” Signor Soldini assumes
the abjuration of Mr. Swift, and particularly of Miss Kelly, to
have been simulated, and therefore ‘ null and unconsented to.”
He afterwards speaks of her abjuration as ““ not consented to, or
feigned.” And he states among his reasons, as a fact assumed
in his argument, that she only gave a promise of marriage de
futuro. Indeed, the conclusion to which he ultimately comes,
and with which he closes his evidence, may well be taken as
shewing the state of facts on which he was all along arguing.
‘“ Supposing,” he says, ‘‘ the actual fact to be, that Miss Kelly
only gave a promise of future *marriage, she being ignorant of
the rites of the Roman Catholic Church, she might certainly
think she was only giving the promise of future marriage at the
time. The invincible ignorance in which she was with regard to
the rites of the Roman Catholic Church, and the actual nature
of the formula she was uttering, left her unable to give any
consent whatever.”

Asguredly this concluding passage is not calculated to give us
any confidence in the Witness’ﬁ distinctness of statement, or in
his powers of reasoning, bllt i y shews the sort of case to which
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his attention was directed ; and that case is one which all parties
admit could 'néver' have raised ‘any question at all, or created
any doubt.

Signor Belloni, besides having his attention drawn to the same
assumed state of facts, gives evidence as to abjuration, which
seems to prove too much, for he not only requires a full know-
ledge to be proved of the principles of the religion abandoned,
but a subsequent quitting of its communion ; for he considers
the parties living on in the English communion, as disproving
their previous abjuration. Can there be a doubt that, if the
abjuration was ever so sincere, they might afterwards have
returned to the bosem of their own Church? But if not, can
any thing be more extravagant and mere dangerous, than making
the validity of a marriage, solemnized on the 25th of March,
depend on the Church frequented by the parties in the month
of May following.

The other witnesses examined by Miss Kelly, entirely and most
explicitly disprove the position which they are adduced to sup-
port, and hold the very doctrine *which we have stated to be
incontrovertible, and almost in terms.

Thus Signor Barlieri denies the necessity of previous instruc-
tion being given to persons abjuring, though it is, he says,
customary ; and he distinctly declares that the ¢ end or object in
view, or the intention of the abjurist, is wholly immaterial, pro-
vided the abjuration is not brought about by compulsion, and is
made in the form prescribed by the Church.” The excellent

sense of this witness is shewn by his declining further to answer

on the 11th article of this allegation, as being one of fact, and
not of law. It is the article in which the respondent pleads,
among other things, that the marriage ceremony took place
without her knowing what was going on. So Signor Norcia,
though he answers to this allegation explicitly, says that he
cannot search into the sincerity of the abjuration. He says, that
“he must hold the abjurist a Roman Catholic till the contrary
be proved.”

We can, therefore, see nothing whatever in the evidence of the
Roman lawyers, when taken altogether, to justify the belief that
their tribunals will set aside a marriage solemnized by a priest
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who derived his authority from a license granted upon the sup-
position , that | the parties -had abjured, or would, previous to
marriage, abjure their own religion and embrace the religion of
Rome. Nothing to justify the belief that those tribunals would
annul or declare void the marriage celebrated by such a priest,
upon the ground that the change of religion was insincere, or
proceeded from the wish to marry, and not from conviction of
error. Nothing to justify the belief that those tribunals *would
(any more than any tribunals ought) try such an issue, as the
grounds, or motives, or reasons, which have induced the parties
to make formal abjuration of one faith, and profession of another.

It should seem, indeed, to be the general law of all countries,
as it certainly is of England, that unless there be some positive
provision of statute law, requiring certain things to be done in a
specified manner, no marriage shall be held void merely upon
proof that it had been contracted upon false representations, and
that but for such contrivances, consent never would have been
obtained. Unless the party imposed upon has been deceived as
to the person, and thus has given no consent at all, there is no
degree of deception which can avail to set aside a contract of
marriage knowingly made. If such be the law touching consent
to the marriage itself, and the fraud whereby that consent was
obtained, it would be extraordinary indeed if another rule were
allowed to govern the case where fraud has been practised upon
a third party, acting immaterially in granting the license to
celebrate it.

But although the judgment below rested entirely on the first
ground, which we have been considering, the other was also
argued before us, and, as we understand, in the Consistorial
Court too. It is necessary, therefore, that we should see whether
or not the sentence can stand upon that ground.

From the statement of facts with which we have prefaced our
argument, it appears that we are called upon to declare a marriage
void which three witnesses upon oath state to have been formally
and deliberately solemnized by Miss Kelly, with a gentleman for
whom it is confessed she had conceived the strongest attachment,
*and whom she admits that she had promised to marry some
months later. That it would be possible to rebut this evidence
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by shewing her ignorance of what she was about, by proving her
only to have intended aorénewal of the promise to marry, and
not marriage itself, is unquestionable. But then this deception
practised on her must be shewn by evidence. Either the credit
of the witnesses who attest the contract may be impeached, or
satisfactory proof may be made that they were deceived, and
that the party who seemed consonant and consenting, did not
know, and could not consent. But here we have nothing what-
ever of the kind; we have the bare assertion or suggestion of
Miss Kelly, not even her assertions upon oath, that she did not
understand the nature of the ceremony, and did not believe she
was marrying Mr. Swift. If not, then it may be asked what she
did understand was the meaning of all the apparatus which
she sawin the room? Why was she, on the night of the 25th of
March, to leave her mother's drawing-room and secretly repair
to Mr. Swift's apartment, and there to give a promise before
three witnesses, and to sign two papers? All this she herself
admits passed; and all the account she can give of it is, that
having before made a promise of marriage, and a written one
too, she performed this new ceremony at the risk of discovery
by her mother, of whom she stood in much awe, merely for the
purpose of repeating an act which she had already performed.
Credulity has not been often taxed higher than it here is, when
we are asked to believe that such could be her understanding of
the transaction; and all this is quite independent of the ring,
the exhortation, the absolution, the abjuration, which the three
witnesses swear to; those three being *unimpeached witnesses,
except by the remark that they were parties to a clandestine
marriage, and an abjuration made for a secular purpose; an
observation which, while we may fairly be permitted to make
it, we must also, in justice to the individuals, admit is much
weakened in its application to their credit, by the consideration
that their lawful superiors were aware of the whole proceedings,
and that consequently it was clandestine and furtive only as
regarded Mrs. Kelly.

It must be further observed, that the parties were not only
warmly attached to each other, and anxious to form the matri-
monial connection, but were carrying on, and had all along been
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carrying on, a secret intercourse. They knew that Mrs. Kelly
disapproved,of (their-union : she had positively refused her con-
sent a fortnight before the 25th; and a promise had been given
by Mr. Swift to trouble her no more upon that subject. Yet
after this, he had continued to communicate with Miss Kelly, as
much as the vigilance of the mother would allow. All this is
not only proved, but it is admitted by Miss Kelly herself. There
certainly is no great improbability that in these circumstances
the party should have recourse to a clandestine marriage; and
it is in such circumstances as these that the testimony of Abbé
Lepri and Signors Mazio and Gregori is infroduced, to prove that
nuptials were secretly solemnized. Miss Kelly’s story is, that
she clandestinely, under a cloud of night, in her mother’s house,
and with an anxious desire to conceal it from her, met her lover,
and solemnly, before witnesses, renewed a pledge to marry next
year. These witnesses swear that she clandestinely in the night,
unknown to her mother, knowingly, and with a perfect under-
standing *of what she did, performed the ceremony of marriage,
as solemnly and deliberately as that ceremony could be performed.
The conduct of this young lady subsequently to the contract
(which she denies having made), is very material, as throwing
light upon her understanding at the time. She contrived to
correspond with Mr. Swift, and her letters are those of the fondest
attachment. But this proves little, unless we alse advert to the
continuance of the fond expressions after the time when she
says that Mr. Swift first informed her of the ceremony she had
performed being an actual marriage. Her story is, that she had
been betrayed and deceived ; that Mr. Swift, conspiring with a
Romish priest and two witnesses, under the pretext of obtaining
a second promise of marriage when her mother should consent
or herself be of age, had fraudulently made her marry him, and
become his wife for ever. How does she act upon the discovery
of this gross fraud—this base conspiracy ? How does she repre-
sent herself as acting? Her first allegation states that she
received the disclosure with great indignation, and declared that
she should have no further communication whatever with a
person who had so treated her; and to read that allegation, no
one would have suspected that after the disclosure she had any
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correspondence, personally or by letter, with him, except one
interview, in which she confirmed her determination to break off
all intercourse. But at the time of pleading this allegation, the
correspondence had not been produced ; and the second state-
ment is occupied with attempts to explain that away, which, had
she or her advisers known to have been in existence, would have
materially altered the statement first made.

Into the particulars of these letters it is unnecessary to enter ;

they have been relied upon with several views: as to prove a
sexual intercourse; to shew that after the date of the marriage
the style of the correspondence changed, and that on one occasion
Miss Kelly called herself Mr. Swift’s wife or spouse. On their
sufficiency to prove these things, it is unnecessary to pronounce
any opinion, because, in the view which we take of the case,
their aid is not required to subvert the ground upon which it
is now attempted to rest the judgment; but in one part of the
question they become material, and upon that they are admitted
to throw a light unfavourable to the respondent’s contention.
At the least three, and most probably four, and these the most
tender, and even ardent, are written after the disclosure which
Miss Kelly says Mr. Swift made to her of having deceived her,
by a conspiracy and gross fraud, into & marriage, of which she
was quite ignorant, till he gave her this information. These
letters further prove, that four weeks after the period when she
pleaded in her first allegation that she had indignantly broken
off all intercourse, she was in the habit of having stolen inter-
views with him, as often as she could deceive the vigilance of
her mother and the servants. This intercourse, and the warm
expressions of affection in the letters, not only disprove the
statements contained in her allegations, but are extremely incon-
gistent with the position which forms the very foundation of her
case, that she had been trepanned by fraud and conspiracy into
a marriage, of which she was wholly ignorant.

A distinction has been taken with a view to two different parts
of Miss Kelly’s case, between the abjuration and the marriage
ceremony. It has been *argued that she was not made acquainted
with her having abjured the Protestant and embraced the Catholic
faith, till after the 22nd of April, and that no letter appears
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subsequently to this latter date. From hence an attempt is
made to\account)|for) her breaking off all the intercourse which
had been continued after her knowledge of the fraudulent
marriage ; the argument being, that though she could forgive
the marriage, she could not pardon the abjuration; and it is
also contended, that though she could be supposed to have
known of the marriage, yet if she knew nothing of the abjuration,
the condition precedent to the validity of the priest’s authority
never was performed; and, therefore, the ceremony performed
is void, even if she knew what she was about when she was
married.

But, besides that this explanation of the period during which
the intercourse was continued, and at which it was broken off, is
altogether an afterthought, and has never been hinted at in the
pleadings, the evidence appears to us to prove that she did not
break off as soon as she heard of the abjuration, for indepen-
dent of the somewhat more than doubtful fixing of the date of
Mr. Swift’s disclosure to Miss Kelly, and the apparent probability
of the letter of the 21st of April having been delivered before Miss
Kelly’s (1) was written, and admitting that the *communication
was not received by Mrs. Kelly till the 24th, and after the letter
No. 18 had been sent, the pencil note No. 14 (2) appears to have
been written near a month later; and, consequently, long after
Mrs. and Miss Kelly were both aware of Mr. Swift's whole

(1) No. 13. it is the case. We have been twenty

¢« T write this on the chance of your
coming this evening. We are going
to the Opera, and shall not be home
until late. My love, I cannot see
you this evening; they are making
some alteration in the wainscot in
my room, and I shall be in mama’s
in consequence of it, but to-morrow
I come back here. Besides, I suspect
F—— heard something to-day, and
intends being on the watch; there-
fore, *I should like to disappoint him.
So do, my sweet little love, go away
when you get this. I hear there
is some talk of a party for Mount
Vesuvius on the day after to-morrow,
and that you are to be of it. I hope

timee passing your house to-day, but
can never see you in the windows.
Adieu, mind what I say, and I will
see you to-morrow night, but not
before twelve ; the street is not quiet
until then, nor the gates shut here.
Should I be asleep, you can throw a
pebble at the window. Bring this
note with you. Adieu, carino mi.”

(2) No. 14.

“You are a sweet little creature ;
you shall have the miniature this
evening, and shall see a very pretty
chalk one in a day or two. I cannot
believe the story of De Sodré ; but in
any case make him hold his tongue.”
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statement as to the abjuration. The way in which that note is
written in pencil on a torn scrap of paper suits the increased
vigilance of Mrs. Kelly at this time. The texture of the paper is
like that of the three other letters written at Naples, and not at
all like any of the Florence or Rome letters. The circumstance
of Sodré’s talking, to which it refers, connects it with what Sodré
speaks of ; and the attempt to explain this, by referring to the
masquerade meeting at Florence, is a signal failure. Upon the
whole, therefore, it should seem that for three or four weeks after
Mrs. Relly had received Mr. Swift’s letter of the 21st of April,
the clandestine intercourse of the parties was continued. But,
be this as it may, the fact of Miss Kelly’s knowledge that she
had abjured, appears to be proved fully as clearly as any part
of the case. *We have the distinct testimony to it of the three
witnesses to the marriages (1), and we have moreover the affidavit
sworn and signed by her, in which she binds herself to conform
in all things to here duty as a daughter of the Roman Catholic
Apostolic Church. Shall a party, without any proof of fraud,
anything but her own mere unsupported suggestion, be heard
to say that the paper to which she set her hand, was wholly
unknown to her? Where, then; shall the faith of written
testimony be rested? Or, where shall we find the means of
binding any one by the most solemn written obligations? Being
satisfied that there is no ground at all for questioning Miss Kelly’s
knowledge of the abjuration which she had made, it becomes
unnecessary fo inquire what effect upon the marriage ceremony,
or the priest’s authority to solemnize it, would flow from the
proof that she had not knowingly abjured, although she might
have knowingly consented to her marriage. We are of opinion
that she was cognizant both of the marriage, and of the previous
abjuration.

In examining the probabilities as well as the direct evidence
in this case, it is impossibfe that we should fail to perceive the
great difficulties under which the respondent’s case labours, from
the impossibility of placing the three witnesses to the factum in
any position at one consistent with the facts, which Miss Kelly
i8 constrained to admit, and the case which she has to maintain.

(1) Sie.
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Were the Abbé and the two witnesses parties to a conspiracy with
Mr. Swift, for.entrapping Miss Kelly into a marriage? But what
motive can be assigned for their first engaging in so nefarious
a scheme, and their supporting it by the foulest perjury ? Why
should each of these persons put their *existence in the power
of the other two, for nothing but to oblige Mr. Swift, whom they
had never seen before the 12th of March? It is suggested that
zealous Catholics will do much, and strain many points, to gain
over converts to their Church. But this supposition only makes
against the respondent, for it shews that the Abbé would be the
more careful that all the necessary acts should be rigorously
performed ; and this assumes that the abjuration and marriage
should be duly solemnized. Pressed by this consideration, and
aware how hopeless it was to expect any one should believe all
those witnesses perjured, the respondent’s counsel have recourse
to the mixed and wholly arbitrary and gratuitous supposition
that the three witnesses were at first deceived by Mr. Swift, and
believed in a marriage having been intended by both parties;
but that they afterwards joined him in celebrating a fraudulent
one. This, no doubt, gets rid of the difficulty raised by the
manifest want of motive in the parties to lend themselves to
commit a heinous and perilous crime: but it only relieves the
case of this difficulty for a time, the same obstacle occurs at
the factum itself ; for nobody can believe that the Abbé supposed
he was receiving an abjuration, giving absolution, and celebrating
a marriage, without knowing that all the parties neither abjured,
nor confessed, nor assented to the nuptials: therefore, they are
fain to tack on a second supposition upon the first, and to say
that the witnesses were quite innocent up to Miss Kelly’s entering
the room, for which she had just quitted her mother’s company ;
knew nothing till that moment of Mr. Swift’s plot; but that they
instantly became, as if by magic, partners in it, and both married
8 person who knew nothing of the matter, and perjured them-
selves afterwards in *order to prove the marriage as well as the
abjuration. There is nothing within many degrees of this
hypothesis in point of improbability to be met with throughout
the whole of the case. Upon the whole, then, we have no doubt
of the marriage, as well as the abjuration, having been performed
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with the knowledge of both the parties, and that, therefore, the
second ground 'of the judgment) fails as entirely as the first.

Such being our opinion, there is no occasion whatever for
entering into the remaining point of cohabitation; and it is a
question from which, from obvious reasons, one would desire to
withdraw, unless forced to discuss it. The parties are now by
the effect of our judgment to be declared united in lawful wedlock ;
and, therefore, it is altogether desirable to refrain from any
investigation which might lead in its results to embitter their
lot, now united for life. But a regard to the due administration
of justice and to public morals, will not permit us to be silent
upon one matter connected with this branch of the case. The
conduct of one or other of these parties in asserting or denying
the facts to which we are generally alluding, must be guilty
indeed. We abstain from dwelling on the particulars, but this
much it becomes us to observe.

The judgment below is reversed, the prayer of the suit is decreed
for, and the respondent is directed to receive the appellant as her
lawful husband, and demean herself towards him with conjugal
fidelity and affection. I may mention that a noble and learned
friend of mine, who has read these arguments and observations,
with whom I have conferred upon the subject, and who once
held the Great Seal, entirely concurs in the judgment, nor have
we entertained the slightest doubt upon this cceasion.

SWIFT
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(7 Simons, 1—3.)
Laches—Award.
A. having a claim on property which he knew was the subject of a
reference between C. and D., suffered the award to be made, without
bringing forward his claim : Held that he was bound by the award.

ON the 1st of October, 1829, the plaintiff granted to the
defendant Richmond, a lease of certain tithes, commencing on
the 29th of September in the same year. In 1831 the parties
bhecame mutually desirous of pufting an end to the lease; but
disputes having arisen between them as to the compensation
which Richmond was entitled to for surrendering the lease and
as to other matters connected with it, they agreed, on the 2nd of
September, 1831, to refer the matters in difference to arbitration.
On the 10th of November, 1881, the arbitrators made their
award, by which they directed that Richmond should receive all
the tithes accrued between the commencement of the lease and
the 29th of September, 1831, that he should pay to the plaintiff
the sum of 80l., being the balance found, by the arbitrators, to
be due from him to the plaintiff, after giving him credit for his
beneficial interest in the lease and for other allowances, and
that he should surrender the lease to the plaintiff.

Richmond having refused to perform the award, the bill was
filed against him and one Bignold, (to whom *Richmond, in
June, 1880, had agreed, in writing, to assign the lease as a
security for money lent) praying for a specific performance of
the award, and that it might be declared that Bignold was not
centitled to any interest in or lien upon the demised premises.

It appeared that, in the early part of September, 1831,
Bignold knew that the plaintiff and Richmond had agreed to
the reference, but did not inform either the plaintiff or the
arbitrators that he had any interest in or lien upon the lease or
the demised premises, until some time after the award was

(1) Martinv. I. C. & D. Ry. Co. doubted by Lord Cranworth, L. C.
(1866) L. R. 1 Ch. 501, 507, 35 L. J.  Queere whether the decision can be

Ch. 795, 14 L. T. 814, where the supported.—F. .
principal case scems to be at least
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made. He said, in his answer, that, when he was informed of
the agreement for/the refererice; helwas resident at a distance in
the country, and without any professional assistance or advice,
and that he took no notice of the reference, not doubting that,
under any circumstances, more would be awarded than would
satisfy his demand, and that, at all events, he could not be
prejudiced by a proceeding to which he was no party.

Mr. Rolfe and Mr. Kindersley, for the plaintiff, cited Mocatta
v. Murgatroyd (1), Watts v. Cresswell (2), Savage v. Foster (3).

Myr. Knight appeared for the defendant Richmond ; and
Sir E. Sugden and Mr. Campbell for the defendant Bignold.

The Vice-CHANCELLOR said that, where a person having a
claim upon property which is the subject of a reference, knows
that the arbitration is going on, but does not bring forward his
claim, he is bound by the award.

The decree declared that the plaintiff was entitled to a specific
performance of the award, and that Bignold was not entitled, as
against the plaintiff, to retain or hold any charge or lien upon
the demised premises, subsequent to the 29th of September,
1831 ; and ordered the defendants to execute to the plaintiff an
assignment of the lease.

RAVENSHAW ». HOLLIER.
7 Simons, 3—16; S. C. 4 L. J. (N. 8.) Ch. 119.)

Covenant—Lien—Voluntary deed.

A father being seised of estates in tail and in fee, on his daughter’s
marriage, covenanted with two trustees, one of whom was his son, to
pay an annuity to his daughter, out of the rents and income of his real
and personal estates, and, by deed or will, to settle an estate of 200/. a
vear, or, at his own election, 4,000l in lieu of it, on certain trusts for
the benefit of his daughter and her husband and their issue. By a
subsequent deed, the father and son, no other person being a party,
agreed to suffer a recovery of the entailed estates and to sell them and
also the fee eimple estates, and that, out of the proceeds, the father’s
debts (for some of which the son was surety) should be paid, and that
certain sums should be taken by the father and son, for their own use,

(1) 1 P. Wmes. 393. (3) 9 Mod. 36.
(2) 2 Eq. Ab. 515. 4
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and that 4,000/. should be paid and provision made for the annuity,
pursuant to the covenant on the daughter’s marriage. A recovery was
accordingly suffered, and the estates were limited to the father and son
in fee. The father and son afterwards agreed to abandon the last-
mentioned agreement, and, in consideration of the son covenanting to
pay the father’s debts, the estates were conveyed by them to the son in
fee. The son afterwards inortgaged the estates comprised in the recovery:
Held that the covenant for payment of the annuity, created a charge on
the estates, and that, the mortgagee having had notice of that covenant,
the premises were subject to the annuity ; but that the covenant to settle
the estate or 4,000L. in lieu of it, created no lien or charge on any of the
father's estates, and that the subsequent agreement between the father
and son was merely voluntary and was fairly abandoned by them.

By articles of the 17th of March, 1809, made in contemplation
of the marriage between E. B. Symes and Mary Anne the
daughter of William Jemmett, W. Jemmett, for himself and his
heirs, covenanted with T. Hughes, deceased, and Henry Jemmett
the son of William *Jemmett, to pay out of the rents and profits
and annual income of his real and personal estates, unto E. B.
Symes and Mary Anne Jemmett, during their joint lives, and to
the survivor of them, during the life of such survivor, in case W.
Jemmett should so long live, the clear annual sum of 50L.; and
that W. Jemmett would, by his will or some deed or instrument
in writing, devise or convey, to trustees to be named by him, a
fee simple estate in possession, in England, of the clear value of
200l. per annum, free from incumbrances, to be settled to the
use of E. B. Symes for life, with remainder to the use of Mary
Anne Jemmett, for life, with remainder to the children of the
marriage as E. B. Symes and Mary Anne Jemmett should
jointly appoint, and, in default thereof, as the survivor of them
should appoint, and, in default thereof, then to the use of all the
children of the marriage, equally, as tenants in common in fee,
and, in case there should be no child of the marriage who should
attain 21 or leave issue, then to the use of such persons as Mary
Anne Jemmett should appoint, and, in default thereof, to the
use of Mary Anne Jemmett in fee: or, otherwise, that W.
Jemmett would, in lieu of devising and settling such estate, at his
own election, by his will or some deed or instrument in writing.
bequeath or secure to trustees to be named by him, the sum of
4,000L., to be laid out and settled as near to the before-mentioned
uses as might be. And it was declared that the settlement.
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to be made, should be framed in the most full, explicit and liberal RAVENSHAW

manner to effect/the intentl of the(parties, and with all usual and
proper limitations, trusts, clauses and provisoes for that end.

By articles of agreement of the 4th of July, 1810, made
between W. Jemmett of the one part and Henry Jemmett of the
other part, after reciting that H. Jemmett had, at the request of
W. Jemmett, entered into several securities with him for divers
large sums of money, and that W. Jemmett was seised, in fee
tail, of a farm called Cottesmore Farm and other hereditaments
in Little Milton, and that he was also seised of an orchard in
Little Milton for his life, with remainders to his first and other
sons successively in tail general, and that he was also seised of
several other hereditaments in Little Milton and in Great Milton
in fee simple, but subject, as to some parts thereof, to several
incumbrances, and that he had contracted with the trustees
under the will of Thomas Greenwood, for the purchase of
certain lands in Little Milton and Great Milton, and of a lease-
hold messuage in Little Milton ; and that, being desirous to pay
the sums for payment whereof Henry Jemmett was engaged with
him and also all his other debts, and to make some provision for
H. Jemmett, he had come t6 an agreement with H. Jemmett that
all the real estates of him . Jemmett, and also the estates for
which he had contracted, should be sold, and that the proceeds
should be disposed of as therein declared ; and that W. Jemmett,
for the purpose of barring the cstate tail in Cottesmore Farm
and carrying into effect the purposes of the agreement, had
agreed to suffer a recovery thereof, and also of the orchard
whereof he was seised for his life, in which recovery H. Jemmett
had agreed to join: W. Jemmett covenanted, with H. Jemmett,
that it should be lawful for H. Jemmett, with his concurrence,
to contract for the sale of the hereditaments in Little Milton
and Great Milton, or to raise *money thereon for the purpose of
carrying the agreement into effect: and W. Jemmett and H.
Jemmett covenanted with each other, that the money arising
from such sales, after all principal and interest due on mortgage
affecting the estates or to be charged thereon, should have been
paid, should be paid into the hands of Messrs. Walker & Co. of
Oxford, on a joint account of V. and H. Jemmett, or in the names

HOLLIEB
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that, in the first place, 'W. Jemmett should take out the sum of
1,000L. for his own use, and that, in the next place, all such debts
as were due from W. Jemmett, should be paid, and also the costs
of suffering the recovery and of the now stating deed and of the
sale of the estates, and, in the next place, that the sum of
11,000l., further part of the monies arising from such sale,
should be invested on Government or real securities, in the
names of two trustees to be mutually chosen by W. and H.
Jemmett, in trust for W. Jemmett for life, and, after his decease,
upon trust to pay thereout 2,000l. unto such persons as W.
Jemmett should, by deed or will, appoint, and, in default
thereof, to the executors or administrators of W. Jemmett, and
upon trust to pay 4,000l., other part of the 11,000l., to the
trustees to be nominated pursuant to the articles made on the
marriage of E. B. Symes with Mary Anne his wife, and which
W. Jemmett had thereby covenanted to pay out of his real or
personal estate, to be settled upon the trusts declared by those
articles, and to pay the remaining 5,000l. unto H. Jemmett, his
executors, &c.; and, after the 11,000l. should have been so
raised, in the next place, out of the monies arising from the sale
of the estates, to raise a sum sufficient for securing the payment
of an annuity of *50!., which, by the same articles, W. Jemmett
had covenanted to pay to E. B. Symes and Mary Anne his wife
during the life of W. Jemmett, and which sum should also be
invested in the names of the trustees to be nominated by W. and
H. Jemmett, for the purpose of securing the payment of the
annuity, and the principal, after the decease of W. Jemmett, to
be paid to H. Jemmett, his executors, &. And it was thereby
agreed that, until the sale should take place, the rents of the
estates should be received by H. Jemmett, and be by him applied
as the monies arising from the sale were thereby directed to be
applied.

In pursuance of these articles, an indenture of bargain and sale
was made, and a recovery was suffered, whereby Cottesmore Farm
and other hereditaments in Little Milton were limited to the use
of W. and H. Jemmett in fee.

By an indenture of the 25th of March, 1811, E. B. Symes and
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his wife, in pursuance of the power given to them by the marriage- Ravensaw

articles, madé'an'dppointment of the premises thereby agreed to
be settled, in favour of their children, and, on failure of their
children, Mary Anne Symes appointed the same premises for
the benefit of H. Jemmett and his children, with remainder to
E. B. Symes in fee.

By lease and release of the 28th and 29th of February, 1816,
made between W. Jemmett of the first part, H. Jemmett of the
second part, and W. Mister of the third part, after reciting the
bargain and sale and recovery, and that W. Jemmett was entitled,
in fee simple, to other hereditaments in Little Milton and *Great
Milton, but subject, as to some parts thereof, to several incum-
brances, and that W. Jemmett was indebted to divers persons in
various sums, which, or a principal part whereof, were set forth
in the first schedule thereto, and that W. Jemmett and H. Jemmett
had, theretofore, entered into different agreements for selling the
estates comprised in the bargain and sale and recovery and also
the fee simple estates of W. Jemmett, and applying the money
to be produced thereby in payment of the debts of W. Jemmett
and for certain further purposes for the benefit of W. and H.
Jemmett, but all such agreements were then meant to be relin-
quished and abandoned, and, in lieu thereof, they had agreed
that H. Jemmett should pay, with his own monies, all the debts
of W. Jemmett and should indemnify him therefrom, and also
that H. Jemmett should pay to E. B. Symes and Mary Anne his
wife, during the joint lives of W. Jemmett and Mary Anne Symes,
an annuity of 50l., and that, in consideration of the premises,
W. Jemmett should convey his share and interest in the heredita-
ments comprised in the bargain and sale and recovery, and also
the entirety of the fee simple hereditaments belonging to him in
Little Milton and Great Milton, subject to the charges affecting
different parts thereof, to the uses therein declared for the sole
benefit of H. Jemmett, his heirs and assigns: it was witnessed
that, in consideration of the release thereinafter made, by W.
Jemmett, of the hereditaments thereinafter described, H. Jemmett
covenanted, with W. Jemmett, that he, his heirs, &c., would pay
all the debts of W. Jemmett set forth in the schedule, and would
indemnify him therefrom, and also that H. Jemmett would pay
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survive/her husband, *from thenceforth, during the joint lives
of Mary Anne Symes and W. Jemmett, an annuity of 501. : and,
in consideration of the covenant entered into by H. Jemmett,
W. and H. Jemmett conveyed the hereditaments of which they
were jointly seised in fee, and W. Jemmett conveyed the heredita-
ments of which he was solely seised in fee, subject to the incum-
brances thereon, to Mister and his heirs, te such uses as H.
Jemmett should appoint, and, subject thereto, to the use of
H. Jemmett in fee : and W. and H. Jemmett released each other
from all agreements by them entered into and interchanged prior
to the date of the release, and from all monies payable and acts
to be done by virtue of such prior agreements.

By indentures of the 2nd and 8rd of January, 1818, and made
between H. Jemmett of the one part and the plaintiff of the other
part, after reciting the deeds of February, 1816 ; H. Jemmett, in
pursuance of the power thereby reserved to him, appointed and
also conveyed Cottesmore Farm and certain of the other heredita-
ments, to the use of the plaintiff in fee, for securing, by way of
mortgage, 8,000!. and interest. By an indenture of even date,
after reciting the marriage-articles, and that W. Jemmett, at the
time of entering into those articles, was seised in fee tail in
possession of the premises comprised in the mortgage, and also
reciting the bargain and sale and recovery and the deeds of
February, 1816, and the mortgage to the plaintiff, H. Jemmett
demised certain hereditaments of which he was seised in fee, to
a trustee, for 500 years, upon certain trusts for indemnifying the
plaintiff and the mortgaged premises, from all claims on account
of the marriage-articles or any of the covenants of W. Jemmett
therein contained, and all *actions and suits on account of the
same, or the breach or non-performance thereof or in anywise
relating thereto. ’

Mary Anne Symes and W. Jemmett having died, and the issue
of the marriage having failed, and Symes having taken the benefit
of the Insolvent Debtors’ Act, the bill was filed, against him and
Hollier, his assignee, and against H. Jemmett, charging that the
covenants in the marriage-articles were mere personal covenants
on the part of W. Jemmett, and did not, as against the plaintiff,
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create any specific liens or charges upon the mortgaged premises ; RAVENSHAW
that the covenants in|the articles of 1810 were mere private and Hoxz:mn.

voluntary agreements between William and Henry Jemmett, and
that no person claiming under the marriage-articles was privy
thereto or could claim to enforce the performance thereof: that
the articles of 1810 were never acted upon, but were abandoned
and other arrangements substituted in lieu thereof by the deeds
of February, 1816. The bill prayed that the plaintiff might be
declared entitled to the benefit of his mortgage discharged from,
or, at all events, in priority to the defendants «claiming under
the marriage-articles, and that the defendants might redeem the
mortgage or be foreclosed.

Symes, by his answer, [claimed that the plaintiff ought to be
considered as having had notice of the articles of 1810, whereby
a specific lien or charge was created, upon the mortgaged premises,
for the annuity and for raising the 4,000!l., and, therefore that
the defendant was entitled to have provision made, out of the
mortgaged premises, for payment of the arrears of the annuity
due at W. Jemmett's death, and for seftling an estate of 200l.
a year, or the 4,000L. in lieu of it. And he further insisted that
the provisions of the articles of 1810 were not and could not be
superseded or abandoned, without the consent of the parties
interested under the marriage-articles: and that the plaintiff
was not entitled to the benefit of his mortgage in priority to the
parties claiming under the marriage-articles.]

Sir E. Sugden and Mr. Girdlestone, for the plaintiff :

There is nothing in the marriage-articles to bind any particular
estate. William Jemmett had the whole of his life to perform the
covenant to convey an estate of the value of 200L. a year, or to
settle 4,000L. in lieu of it, and, therefore, no person could have
enforced the performance of that covenant in W. Jemmett's
lifetime. * * The agreements contained in the deed of 1810
were mere private and voluntary agreements between the father
and son; and those agreements were wholly put an end
to by the deeds of 1816: Wallwyn v. Coutts (1), Garrard v.
*Lord Lauderdale (2). The deed of indemnity (which was taken

(1) 17 B. B. 173 (3 Mer. 707).  (2) 30 R. R. 105 (2 Russ, & Myl. 451).

(12]
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64

1834. CH. 7 SIMONS, 18—15. [R.R.

RAVENSEAW a majori cauteld) gave notice, not of the articles of 1810, but

HOLLIER

[14]

{15]

of the articles of 1809: by those articles, however, no charge
was created.

Mpr. Knight and Mr. Rudall, for the defendant Symes :

There are two questions in this case: first, whether the
covenant to pay the annuity, created a charge on the estates
of which W. Jemmett was then seised : second, whether the
covenant to convey an estate of 200l a year, created a charge
on those estates.

First: as W. Jemmett covenanted to pay the annuity out
of the rents, profits and income of his real and personal estates,
it is clear that the annuity was a charge on his estates.

Secondly: * * In the articles of 1810, W. Jemmett expressly
states that he intended to satisfy the covenant of 1809 out of his
real or personal estate ; so that he puts his own construction on
that covenant.

(THE Vice-CHANCELLOR: I do not think that the words in the
deed of 1810 accurately represent the effect of the articles of 1809.)

The deed of 1810 expressly charges the estates with the 4,0001. :
and, if W. Jemmett had died the day after the deed of 1810
was executed, the parties claiming under the articles of 1809,
might have filed a bill to have the trusts of the deed of 1810
carried into execution. Wallwyn v. Coutts and Garrard v. Lord
Lauderdale have no application : for H. Jemmett was actually
a creditor of his father; and, therefore, the deed of 1810 was
not voluntary: and we have a right to consider that deed as
perfecting the articles of 1809. * *

H. Jemmett was a trustee under the articles; and it was a
breach of trust in him to abandon the devotion of the property
which he had obtained in favour of his cestuis que trust: and a
party taking with notice of a breach of trust, is, himself, affected
by the trust.

The Solicitor-General and Mr. Hayter appeared for the
defendant Hollier.

Mr. Kindersley, for the defendant H. Jemmett.
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THE VicE-CHANCELLOR :

By the articles/of 1809, W. Jemmett covenanted to pay the
annuity of 501., out of the rents and profits and annual income
of his real and personal estate. Those words were, I think,
quite sufficient to charge all the estates of which W. Jemmett

was seised ; and, consequently, the estate in question would be .

chargeable, in equity, with the annuity. He then covenants to
devise or convey a fee simple estate in possession of the clear
value of 200!. per annum, to the uses after mentioned, or, instead
of devising and settling such estate of the clear annual value
of 200L., at his own election, to give and bequeath or otherwise
secure to *trustees, the sum of 4,000!. to be laid out and settled
as near to the uses before-mentioned as might be. With respect
to this covenant my opinion is that it was not the intention of
W. Jemmett to bind all or any of the estates of which he was
seised : and it is, I think, perfectly clear that he did not intend
to create any lien or charge on the mortgaged estate, of which
he was merely tenant in tail at the date of the articles.

Then I come to the deed of 1810. [His Honour here stated the
substance of that deed.] This appears to me to have been a
mere voluntary agreement between the father and son, who were
dealing with their own property and pointing out, as between
themselves, the mode in which that property should be disposed
of. Then, by the deeds of 1816, they come to a different arrange-
ment, the effect of which is that, in consideration of the son
covenanting to pay his father’s debts and the annuity 50L., the
estates are conveyed to the son in fee. And, according to the
principle of Wallwyn v. Coutts and Garrard v. Lord Lauderdale,
it was, I think, competent to the father and son to defeat the
prior agreement and to settle their estates in what manner they
pleased. The consequence is that, if the plaintiff had notice
of the deed of 1810, he would not be affected by it.

Declare that the plaintiff is entitled to the benefit of his mort-
gage discharged from all lien or claim in respect of the covenant,
in the articles of 1809, to settle an estate of the value of 200l.
a year, or the sum of 4,000l. in lieu of it; but subject to the
covenant to pay the annuity of 501 (1).

(1) Affirmed by Lord Ly~pHURST, L.C. 4 April, 1835.

R.R.—VOL. XL. 5
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1884, GORDON ». HOFFMANN (1).
June 1. {7 Simons, 29.)
SHADWELL. Will—Construction.
v.-C. A testator, by his will gave to his son a legacy of 3,000L, and, by a
[29] codicil, a legacy of 4,000l., in addition to the legacy of 2,000l. given by
his will: Held that the son was entitled to the legacy of 3,000l in
addition to the legacy of 4,0001.

TesTaTOR, by his will, gave to his son a legacy of 8,000l and,
by a codicil, a legacy of 4,000l. in addition to the legacy of
2,000!. given by his will.

The bill was filed by legatees under the will, praying that
it might be declared that the son was enfitled to a legacy of
2,000!. only, in addition to the legacy given by the codicil.

" The Vice-CHANCELLOR held that the son was entitled to the
legacy given by the codicil and also to the legacy of 3,0001. given
by the will.

Mr. Treslove and Mr. Wray, for the plaintiffs.

Mpy. Knight, Mr. Rogers and Mr. Kerby, for the defendants.

}5‘;,4'5 MILLS ». OSBORNE.
N (7 Simons, 30—39.)
aaA‘?fgmn, Trustee.
[ :;0 ] Trustees may receive prepayment of money where the postponement
is authorized by the trust for the convenience of the person liable to pay
the money.

A power to advance trust money to a person on condition that he
should to the satisfaction of the trustees give to them the best and
most sufficient security in his power would not justify the trustees in
advancing the money on his bond.

Tais was & suit by the vendor against the purchaser of
an estate, for a specific performance of the contract. The
purchaser objected to complete his purchase on the ground that

(1) A clear gift is not cut down by see Farrer v. St. Catherine’s College,
implication, but where a codicil over-  Cambridge (1873) L. R. 16 Eq. 19,
states the amount of a legacy given 42 L. J. Ch. 809, 28 L. T. 800, and

by a previous will the legacy may by  the cases there cited.—O. A. S.
implication be increased accordingly:
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the estate was not effectually discharged from a sum of 10,000l.
with which it had'been’'charged’ by the will of John Bawtree,
a brewer at Colchester, and who was a former owner of the
estate. The objection was founded on the following facts :

The testator, by his will dated the 18th of July, 1822, devised
the estate in question, with others, and also his general personal
estate, to his son, John Bawtree, his heirs, executors &ec. charged
with the payment of 10,000l. to his, the testator’s, daughter,
Jane, the wife of Thomas Joseph Turner, at the time and upon
the conditions after-mentioned: and the testator directed that
the 10,000!. should continue and be employed in his trade, and
should not be drawn therefrom until the expiration of three
years from the 5th of July next after his death, and, at the
expiration of such three years, that the 10,000l. should be paid
or secured to his daughter and her husband, but upon the
conditions after-mentioned: and the testator further directed
that his son, his heirs, executors or administrators, should pay
to his daughter, and, in case of her death, to Thomas Joseph
Turner, her husband, interest *on the 10,000l. at 5I. per cent.
per annum, until the 10,000l. should be fully paid and satisfied,
and that such interest should commence from the quarter-day
next after his death; and he expressly directed that, when the
10,000L. should be paid to his daughter, or to her husband in
case of her death, then that her husband should, to the satisfac-
tion of his son, John Bawtree, his brother, Samuel Bawtree, and
his friend, Mathews Corsellis, (three of his executors therein-
after named and trustees for that particular purpose,) well and
effectually give and execute, to them, the best and most efficient
security in his power, so as that the 10,000.. might be properly
and effectually secured to them or the survivor of them, [upon
certain trusts for the benefit of the testator’s daughter and her
husband and children.]

The testator died on the 18th of October, 1824, and, after
his death, his business was carried on by his son. In April,
1826, the son, being about to retire from the brewery, and not
wishing to continue the 10,000l. in *the business, at Turner’s
request, and with the approbation of Samuel Bawtree and
Corsellis, paid to Turner 4,000l., in part of the 10,000l., and

5—2
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executed to him a mortgage of a real estate for securing to him
the remaining 6,000L.

At the time when the above transaction took place, Turner
was a partner in a Bank at Colchester, and the trustees at first
proposed that he should give a bond, with a warrant of attorney
for that sum; but as, by the articles of co-partnership between
him and his partners, it was provided that it should be lawful
for the partners to dissolve the partnership as to any partner
who should make any mortgage, pledge, sale, assignment or
other disposition of his share of the partnership stock and
effects, or who should become bankrupt or insolvent, or should
permit any part of the partnership property to be taken in
execution for his separate debt, the trustees consented to take
Turner’s bond only as a security for the 10,000l.; and, there-
upon, Turner executed to John Bawtree, Samuel Bawtree and
Corsellis a bond dated the 4th of April, 1826, in the penalty
of 20,000L. ; and, after reciting the testator’s will and his death,
and that John Bawtree being willing and desirous, notwith-
standing that the time limited by the will for the payment of
the 10,000l. had not expired, to pay off and discharge or other-
wise satisfy and secure the same to Turner and wife, had
accordingly paid and discharged or otherwise well and sufficiently
secured the same to them (as Turner did thereby admit), and
further reciting that Turner, being willing and desirous to
comply with the condition or desire expressed in the will, had
agreed to enter into the before-mentioned bond, being the best
*and most sufficient security in his power, for the purpose
of securing to the obligees the payment of the 10,000l. with
interest, at the time and in the manner after-mentioned: the
condition of the bond was expressed to be that if Turner, his
heirs, executors, &c., should pay to the obligors the 10,000l
with interest at 5§ per cent. per annum, on the 4th of April,
1827, then the bond should be void: and the obligees declared
that they would stand possessed of the 10,000l and of the
bond and securities upon which that sum should be, from time-
to time, invested, on the trusts thereof declared by the will.
By an indenture of the same date, Turner and his wife, in
consideration of the 10,000l. therein mentioned to be paid
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to them by John Bawtree, releagsed him and his estate from
that sum.

On the 10th of October, 1827, John Bawtree paid the 6,000l.
to Turner; and, thereupon, Turner reconveyed to him the
premises upon which that sum had been secured. Before the
expiration of the three years from the 5th of July next after
the testator’s death, John Bawtree had retired from the brewery;
but Turner continued to be a partner in the Bank: and, before
the expiration of the three years (but it did not precisely appear
when) he purchased an estate at Shimpling in Norfolk, for
38,1501., 2,400l. of which was lent to him by the trustees of his
marriage-settlement and was secured by a deposit of the title-
deeds of the estate. But, at the expiration of the three years,
he was not seised or possessed of any other freehold, leasehold
or copyhold estate, except his share of certain estates belonging
to himself and his co-partners and which he was prevented by
the articles of partnership from mortgaging. The 10,000L. still
remained secured by the bond.

It having been referred to the Master to inquire whether
the plaintiff could make a good title to the estate contracted
to be sold, the following objections were carried in by the
defendant :

First : that the 10,000. was paid before the expiration of
three years from the 5th of July next after the testator’s death.

Secondly : that, supposing the payment to have been properly
made in point of time, it had not been shewn that the bond was
the best security which it was in Turner’s power to give. For
if it was in his power to give personal security only, a bond with
a warrant of attorney and a judgment entered up thereupon,
would have been a better security than a mere bond. But it
was submitted that the best security to be obtained from Turner,
under the circumstances of the case, was that which he was
enabled to give at the time when, according to the provisions
of the will, he was entitled to receive the legacy, that is to say,
the expiration of the three years.

The answers carried in to these objections by the plaintiff,
were, : :

First: that the provision in the will by which John Bawtree,
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the son, was allowed to employ the 10,000!l. in his trade until
the expiration)iof the three years, was intended for his benefit
merely, and to prevent his being suddenly called upon to take
such a sum out of his business, and that he was not precluded
from paying it at an earlier time.

Secondly: that the bond was a good performance of the
condition contained in the will, being such security as then
appeared to the trustees to be the best and most sufficient which
it was in Turner’s power to give; and that it was a sufficient
security without a warrant of attorney, which Turner, consis-
tently with his articles of partnership, could not have consented
to give, and that he was not, at the expiration of the three years,
in a condition to give any better or more sufficient security.

The Master reported against the title : upon which the plaintiff
excepted to his report.

Sir E. Sugden and Mr. E. Montagu, in support of the
exception :

The testator’s son was at liberty, if he thought fit, to pay
the 10,000l. before the expiration of the three years, as it was
for his benefit merely that the payment was postponed. The
trustees were made the judges as to what was the best security
that Turner could give; and, as he had no real estate, and was
prevented, by his partnership articles, from giving a warrant
of attorney, the trustees were justified in taking the bond, which
was, in fact, the best security he could give. If the testator had
intended that the legacy should be perfectly secured, he had
it in his power to effect that object, for he might have settled
the legacy.

Mr. Preston and Myr. Jacob, in support of the report :

This is a case between vendor and purchaser; and the
purchaser cannot be protected, by a decree in this cause, from
the claims which Mrs. Turner and her children may make.

[The trustees’] discretion, whatever it was, was to be exercised
at the end of the three years and not before. Before the expiration
of that time, and, perhaps, even before the money was paid,
Mr. Turner acquired property which' he might have made a
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security for the legacy. [WWilkes v. Steward (1) shews that the
trustees had 'no power to lay out the money on personal
security.]

The trustees might have taken a security on his interest
under the settlement; or they might have taken a second
mortgage on the estate which he purchased in Norfolk, which
would have been somewhat better than the bond : or they might
have required him to insure his life and pledge the policy, or
to give a bill of sale of his furniture, or to get some person
to join him as a surety in the bond. It is not to be supposed
that he spent the whole of the 10,000Ll.: it is most probable
that he invested it either in a purchase or on some security ;
so that he might have given a security on the purchase or
investment.

Tae Vice-CHANCELLOR :

I do not think that anything turns on the legacy having
been paid before the time pointed out by the *testator; for the
extended time was given for the benefit of the son, and not for
the benefit of the daughter or her children; and, therefore,
it was competent to the son to make the payment at any time
he thought fit within the three years, provided proper security
was taken. No payment, however, which would discharge the
estate, could be made, except upon the condition which the
testator has expressed, namely, that the best and most sufficient
security which it was in Turner’s power to give, should be taken,
so as that the legacy might be properly and effectually secured
to the trustees upon the trusts declared by the will. But, in
any way of viewing this case, I do not think that the trustees
did take the best and most sufficient security which it was in
Turner’s power to give. The bond is not the best form of bond
that might have been taken, nor, indeed, is it in the common
form ; for the money is not made payable until a year after the
date; whereas it might have been beneficial to have made it
peyable on the next day. The affidavits too which have been
made in support of the plaintiff’s state of facts, are not satis-
factory as to the state of Turner's property at the time when

(1) 14 R. R. 211 (G. Coop. 6).
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the security was given. They allege merely that, to the best
of the 'knowledge, ‘information and belief of the deponents,
Turner was not, at the expiration of the term of three years,
possessed of any freehold, copyhold or leasehold estate, except
his share of the estates belonging to himself and his co-partners,
and also except a certain estate at Shimpling in Norfolk, which
had then been purchased by him. And Mason, one of the
deponents, who was the testator’s solicitor, says that the testator,
at the time of making his will, was well aware that Turner was
not possessed of any property upon which he could *give any
security for the 10,000l.; and that the testator then distinctly
expressed himself to the deponent, that he did not consider that
Turner would be able to give any other or better security than
his bond, for the 10,000l. It was, however, not improbable that
Turner’s circumstances might improve between the date of the will,
and the time pointed out, by the testator, for paying the legacy.;
and, therefore, I cannot suppose that the direction in the will
as to the security to be given by Turner, was inserted with a
view to the state of his circumstances at the date of the will.

It appears, however, by the affidavits, that the trustees might
have obtained a better security than the bond: for they might
have taken a security either on Turner’s interest under his
marriage-settlement, or they might have made him insure his
life and assign the policy, or they might, for any thing that
appears to the contrary, have taken a security on the Shimpling
estate: therefore, I am of opinion, from what appears on the face
of the evidence, that the security taken was not the best security
or such as the trustees ought to have been satisfied with; and
I am confirmed in that opinion by the circumstance that the
plaintiff has not procured any affidavit to be made by Mr. Turner

in support of his case.
. Ezxception overruled.
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CRIGAN_ ». BAINES.
(7 Simons, 40—41.)

‘Will—Construction.

Tesetatrix bequeathed as follows: ‘I give the legacy of 4,000L. to A.,
and, in case of his decease, I give the same legacy to his wife, and, at
her decease to their eldest daughter:” Held that A., having survived
the testatrix, was absolutely entitled to the legacy.

Mary Bamnes made her will dated the 2nd of December,
1831, [containing the following words:] ‘I give and bequeath

the legacy or sum of 4,000l. to my friend and pastor, the
Rev. Dr. Alexander Crigan, Rector of Escrick in the county of

York, and, in case of his decease, I give and bequeath the same .

legacy or sum to his wife, Mary Crigan, and, at her decease, to
their eldest daughter, Mary Smelt Crigan.”” * * *

The testatrix died on the 24th of January, 1884.

The bill was filed by Dr. Crigan, praying that he, having
survived the testatrix, might be declared to be solely and
absolutely entitled to the legacy of 4,000L.

The defendants, Mrs. Crigan and her daughter, submitted
that, according to the true construction of the will, the plaintiff
was entitled to the legacy for his life only, and that, if Mrs.
Crigan survived the plaintiff, she would be entitled to the legacy
for her life, and that, after the death of the survivor of them,
Mary Smelt Crigan would be absolutely entitled to the legacy.

Mr. Knight and Mr. Girdlestone, Jr. for the plaintiff.

Myr. Bagshawe, for the defendants, Mrs. and Miss Crigan,
cited Billings v. Sandom (1), Cambridge v. Rous (2), Galland v.
Leonard (3), Montagu v. Nucella (4).

My, Cankrien appeared for the defendant Hewley Mortimer
Baines.

The Vice-CHaNcELLOR held that the plaintiff, having survived
the testatrix, was absolutely entitled to the legacy, and directed
the costs of all parties to be paid out of the testatrix’s residuary
estate.

(1) 1 Br. C. C. 393. (3) 18 B. R. 44 (1 Swanst. 161).
(2) 6 R. R. 199 (8 Ves. 12). (4) 25 B. R. 25 (1 Russ. 165).
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BLOUNT ». HIPKINS (1).
(7 Simons, 43—36; §. C. 4 L. J. (N. 8.) Ch. 13.)

‘Will—Construction—Exoneration.

A testator gave to his wife all his personal estate and effects (specifi-
cally enumerating various classes of effects), and also certain portions
of his real estates free from the mortgages thereon, and the benefit of
certain contracts which he had entered into for the purchase of other
real estates. And he devised the rest of his real estates to A. B., in
trust to sell, and, out of the proceeds, to pay, in the first place, his
funeral and testamentary expenses, his debts due on the mortgages
of the estates devised to his wife, the sums due on the contracts and
all his other debts, and, in the next place, he directed certain sums to
be paid, out of the proceeds, to different persons, and gave the residue
to C. D. and appointed his wife sole executrix: Held that the personal
estate was exonerated from the debts.

A definite liability to pay a subscription for shares in a company
within a limited time (such payment being necessary to complete the
covenantor’s title to the shares(2)) is a general debt, and not a mere
liability primarily chargeable upon the shares themselves.

James Hipkins, by his will dated the 6th of February, 1881,
[bequeathed to his wife, Mary Hipkins, all his household goods
and furniture, plate, linen, china, pictures, wines, farming stock,
ready money, debts, personal estate and effects of every kind and
denomination, except his gold watch, riding horse, best saddle
and bridle, clothes and wearing apparel, and 10 shares in the
Stratford Canal Navigation: to hold the same and every part
thereof (except as aforesaid) unto her his said wife, to and for her
own absolute use and benefit: also he devised unto his said wife
certain real estate therein described, and also the benefit of any
contract for the purchase of any part of property agreed to be
purchased by him from John Benson, which, at the time of his
decease, might not have been carried into effect : to hold the said
premises unto her his said wife, her heirs and assigns for ever,
freed and discharged of and from any mortgage or mortgages
affecting all or any part of the same premises, and he devised all
his other real estates unto and to the use of John Blount, his
heirs and assigns, according to the nature and quality thereof

(1) Kilford v. Blaney (1885) 31 Sm. 261, 29 L. J. Ch. 466, where
Ch. D. 56, 5656 L. J. Ch. 185, 54 it was held that a specific legatee
L. T. 287; In re Hargreaves (1890) of shares not fully paid up was
44 Ch. Div. 236, 241, per Cotton, L.J.  primarily liable to pay calls made

(2) See Day v. Day (1860) 1 Dr. & after the testator 8 death.—O. A. S.
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respectively, upon trust to sell the same and to hold the money
to arise from the sale thereof, and the rents, issues and profits
thereof until the same should be so sold and disposed of, upon
trust in the first place to pay, satisfy and discharge his funeral
expenses, the costs, charges and expenses of proving his will,
and all debts due from him upon mortgage of the hereditaments
devised to his said wife, and also any sums of money owing for the
purchase of any part of the premises so devised to her, if any
should appear to be due upon account thereof, and all other just
debts that should be due and owing from him at the time of his
decease, and the costs and charges of assigning such mortgage
or mortgages to his said wife, or to such other person or persons
as she should appoint, or otherwise releasing the hereditaments,
so devised to her as aforesaid, from the said mortgage or
mortgages, and also all such costs, charges and expenses as he
or they should be at or be put unto in effecting such sale or sales
and in carrying into execution the trusts of that his will, and
also should retain unto himself the sum of 50I. as a mark of his
esteem and friendship : and upon further trust, out of the money
to arise from such sale or sales, in the next place, to pay certain
legacies thereby directed to be paid, and to pay the residue
thereof, after the several thereinbefore mentioned payments
and deductions thereout, to James Grove, his executors and
administrators;, and he appointed his wife sole executrix of
his will.

The testator made a codicil (which is not material for the
purpose of this report) and died on the 14th of May, 1831.]

The bill was filed, by J. Blount, to have the will established
and the trusts performed. The question at the hearing of the
cause, was whether the proceeds of the real estates directed to be
sold, were not applicable, in the first place, to the payment of *the
testator’s debts, in exoneration of his personal estate.

Sir E. Sugden and Mr. William Lowndes, for the plaintiff.

Mr. Knight and Sir George Grey, for the defendant,
the testator’s widow, cited Burton v. Knowlton (1), Hancox v.

(1) 3R. R. 62 (3 Ves. 107).
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Abbey (1), Bootle v. Blundell (2), (ireene v. Greene (38), Driver v.
Ferrand (4).

Mpr. Rolfe and Mr. Armstrong, for the defendant James Grove.
Mr. G. Richards and Mr. Chichester, for the other legatees.
Myr. Wilcock, for the heir.

TrE VicE-CHANCELLOR :

The testator gives to his wife, not his personal estate, generally,
but & great variety of articles which he specifically enumerates ;
he also gives to her a portion of his real estates, freed and
discharged from any mortgages affecting the same, and he directs
that she shall have the benefit of certain contracts which he had
entered into for the purchase of other real estates. He then
gives all his real estates, except those which he had devised to
his wife, to the plaintiff, in trust to sell, and, out of the proceeds
to pay, in the first place, his funeral and testamentary expenses,
his debts due *on mortgage of the estates devised to his wife, the
sums due on the contracts the benefit of which he had given to
his wife, and all other debts that might be due from him at his
death and the costs of assigning the mortgages and of carrying
into execution the trusts of his will. The testator, therefore, must,
necessarily, have had his personal estate in his contemplation,
and must have intended that his widow should take his personal
estate exonerated from his debts.

Declare that the real estates devised to the plaintiff, are the
primary fund for payment of the testator’'s debts.

At the time when the London and Birmingham Railroad was
projected, the testator subscribed for 20 shares, of 100l each, in
the undertaking, and paid 5.. on each share ; and he executed a
deed of covenant for payment of the remainder, within 10 years
from the date of the deed. At the time of his death the shares
were at a premium of 4l. each; but he had not been called upon
to make any further payment on his shares. The Act of Parlia-
ment for making the railroad, (8 & 4 Will. IV. chap. 86) was

(1) 8 R. R. 124 (11 Ves. 179). (3) 20 R. B. 284 (4 Madd. 148).
(2) 15 R. R. 93 (1 Mer. 193). (4) 32R.R.3815(1 Russ. & Myl. 681).
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not passed *until the 6th of May, 1838 (1), which was nearly two
years after the testator’s death,

The question which now came on to be argued, and which had
been reserved at the hearing of the cause, was whether the
instalments on the shares, remaining unpaid at the testator’s
death, were to be considered as debts which, under his will, were
to be paid out of the proceeds of his real estates directed to be
sold, or whether the shares passed to his widow, subject to the
payment of those instalments.

Mr. Knight and Mr. Blunt, for the testator’s widow, said
that the obligation to pay the instalments on the shares was
contracted by the testator : that, on his death, his personal estate
was fixed with the liability; but, by the will, it was to be
exonerated out of the proceeds of the real estates: that, at the
testator’s death, his widow was entitled to have the shares free
of charge, and that her rights, as they stood at the testator’s
death, could not be affected by the Act of Parliament.

The Solicitor-General (2) and Mr. Armstrong, for the defendant
James Grove :

The money remaining due for the shares, was not a debt
within the meaning of the charge created by the will. Nothing
was due from the testator at his death. No call had been made
upon him ; and it was uncertain whether any call wauld be made.
The unpaid instalments, therefore, were not a debt due from the
*testator ; they could not have been recovered otherwise than as
damages for the non-performance of the covenant. * * *

The Act did not pass until two years after the testator’s death,
and then all liability under the deed of covenant ceased: The
Huddersfield Canal Company v. Buckley (3).

Tue Vice-CHANCELLOR, after stating the substance of the will and
codicil, proceeded thus:

The testator, when the London and Birmingham Railway was
projected, subscribed for 20 shares in the undertaking, and paid

(1) The sections of the Act, which (2) Mr. Rolfe.
were referred to in the argument, are (3) 7 T. R. 36.
stated in the judgment.
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& deposit of 5. on each share, and signed a contract and executed
a deed/bearing date the 15th of October, 1830. The deed and
contract were prepared pursuant to standing orders of both
Houses of Parliament. By that deed, the testator, for himself,
his heirs, executors and administrators, covenanted with persons
named, that he, his heirs, executors, administrators or assigns
would pay the amount subscribed by him, which was 2,000,
within 10 years from the date of the deed, in such sums and at
such places and times as, until the passing of the intended Act
of Parliament, should be required by the Directors for the time
being engaged *in the undertaking, and, after the passing of the
Act, as the Directors or others authorized by the Act, should
appoint or direct.

On the 14th of May, 1831, the testator died. No call was
made, before his death, for payment on any of his shares, except
the deposit.

On the 6th of May, 1833, the Act for making the railway,
passed. By the first section, certain persons named and all
other persons who had subscribed or should thereafter subscribe
towards the undertaking, and their several executors, adminis-
trators and assigns were united into a Company, and made one
body corporate, by the name of the London and Birmingham
Railway Company. By the 8rd section, the Company were
authorized to raise 2,500,000l. in 25,000 shares of 100l. each.
By the 151st section, Directors were appointed. Then follow
several regulations for the payment of subscriptions. The 161st
section seems not applicable to the present case; for it only
speaks of the parties who have subscribed or who shall hereafter
subscribe, and says they are hereby required to pay the sums by
them respectively subscribed. The executrix of a person who
had subscribed and died before the passing of the Act, is not
within those words. The 162nd section uses more extensive
language, and enables the Directors to make calls of money from
the subscribers to and proprietors of the undertaking, and directs
that the owners of shares shall pay, and that, if any owner shall
not pay, it shall be lawful for the Company to recover by action
of debt or on the case, or to declare the shares of the person so
refusing to be forfeited, and to sell *them. The 164th section
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enacts that, in any such action, it shall be sufficient to declare
that the defendant, being 8 proprietor, is indebted, and that, on
the trial, it shall only be necessary to prove that the defendant
was, at the time of making such calls, & proprietor. The 166th
section makes the shares personal estate; and though, by the
167th section, power is given to the proprietors to sell their
shares, yet, by the 168th section, no person shall sell any share,
after any call has been made by the Directors for any sum in
respect of such share, unless he, at the time of such sale, shall
have paid the full sum which shall have been called for. But I
see nothing in the Act of Parliament which destroys the right
that the directors had to sue, in the names of their trustees, upon
the indenture of the 15th of October, 1880.

After the Act was passed, three calls were made, and the
question before me is whether Mrs. Hipkins is not entitled to

have the amount of those calls, as, also, of all future calls raised -

out of the residuary real estate of her husband.

It appears to me that the covenant in the indenture of the
15th of October, 1880, constituted a debt within the meaning
of the testator’s will, though payable in futuro, and, to a certain
extent, contingent, but no otherwise contingent than as the
shares given to Mrs. Hipkins were, themselves, contingent
upon the proceeding of the undertaking and the passing of the
Act. He meant, I think, to give her, as a purchaser for valuable
consideration, his general personal estate free from any obliga-
tion which affected him to pay money in respect of it, in the
same manner a8 he devised *to her estates liable to mortgages,
and estates agreed to be bought and not paid for. And, if the
Act of Parliament has destroyed the covenant, yet the liability
of the executrix and legatee as owner under the Act, would only
be a substitution at law for the covenant, and her equity would
remain the same: and I am of opinion that the amount of the
past as well ae of future calls, must be raised out of the residuary
real estate.
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TWYFORD ». TRAIL.
(7'Simons, 92—108.)

Representation.

A. died in India. B. one of his executors proved his will in India.
B. died, and C. his executor, proved his will in England. C. is not the
personal representative of A.

Breach of trust—Partners.

A. a partner in a house of agency in India, died, having by his will,
directed his estate to be called in, and invested on ocertain trusts, and
appointed two of his copartners his executors. They, however, suffered
his share in the partnership to remain in the house. After A.’s death,
B. and C. were admitted as partners, and they knew that A.’s share was
remaining in the house, and that it was subject to the trusts of his will.
They afterwards retired, and other partners were admitted. The house
ultimately failed: Held that B. and C. were not responsible for the
breach of trust committed by their copartners, the executors.

By an indenture, dated the 1st of May, 1809, John Palmer,
William Logan, Patrick Maitland,’ George Augustus Simpson
and William Hall agreed to become partners, as agents or
factors, at Calcutta, for three years from the date of the deed,
under the style or firm of Palmer & Co.; and it was agreed that
the profits of the partnership should be divided into 24 parts,
and that George Augustus Simpson should be entitled to five
of such parts, and that the remainder should be divided amongst
the other partners as therein mentioned : and it was also agreed
that the accounts of the partnership should be made out on the
18t of May in every year; and that, if any of the partners
should die before the end of the partnership term, the survivors
should, in full of his share of the capital, stock, and profits
of the partnership, pay, to his executors, within six months
after the accounts of the year in which he should die should
have been made up, so much money as would have been due to
the deceased if he had been living at the last settlement of
accounts.

Not long after the formation of the partnership, William
Logan died, and, after his death, the surviving partners, under
a proviso for that purpose contained in the deed, carried on the
business, under the firm of Palmer & Co., upon the same terms
as before.

In March, 1811, George Augustus Simpson died, leaving his
wife, (who afterwards married John Maitland) and three children,
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the eldest of whom was only five years old, him surviving. Twyrorp
v.

George Augustus'\Simpson,C(by.chis will, appointed Patrick
Maitland, William Hall and his brother, James Archibald
Simpson, his executors; and he gave to them all his personal
property, in trust, as soon as conveniently might be after his
decease, to convert the same into money and invest it, either in
Government securities in India, or in the public funds in England,
and to pay 800l a year to his wife, during the minority of his
children, and, on their attaining 21, to divide his property, in
certain proportions, between his wife and children. In March,
1811, William Hall and James Archibald Simpson proved
George Augustus Simpson’s will, in Calcutta. Shortly after
George Augustus Simpson’s death, his widow and children
returned to England; and the widow opened an account with
the house of Cockerell, Trail & Co. of London‘, as her bankers;
and Trail, who was connected with her by marriage, acted as
her friend or agent in respect of her late husband’s property in
India. The house of Cockerell & Co. were, also, the agents,
consignees and correspondents of Palmer & Co. After George
Augustus Simpson’s death, the business of the Calcutta house
was carried on as before, by the surviving partners; and, by an
account made out by them on the 1st of May, 1811, it appeared
that a balance of *280,526 rupees was due to the estate of
George Augustus Simpson, in respect of his share of the
capital, stock and profits of the partnership. This balance
was not paid to the executors; but they suffered it to be retained
by Palmer & Co., who opened an account in their books, which
was headed : “‘ Estate of George Augustus Simpson, in account
with Palmer & Co.;” and Palmer & Co. from time to time
received further sums of money on account of the estate, and,
from time to time, sent to Cockerell & Co. accounts of the
monies in their hands belonging to the estate, and made
remittances to them on account of the interest of such monies :
and they debited themselves with and gave credit to the estate
for the sums which they received, and took credit for, and
debited the estate with the sums which they paid on account of it.

Soon after George Augustus Simpson’s death, his surviving
partners signed a memorandum, by which they agreed that
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his executors should from the 1st of May, 1811, to the 80th
of Aprily 1812 receive  three-twenty-fourths of the profits of
the house of Palmer & Co., for the purpose of enabling them
to improve the widow’s income, and, generally, for the benefit
of her late husband’s estate as the firm might thereafter direct.

In the year 1814, Patrick Maitland returned to England ; and,
in November of that year, he proved George Augustus Simpson’s
will in the Prerogative Court of Canterbury. In 1818 William
Hall died, having appointed Henry Trail his executor in England,
and John Palmer, Patrick Maitland, Francis Tipping *Hall and
two other persons his executors in India; and Francis Tipping
Hall alone proved his will in India. About the year 1820
Francis Tipping Hall, and John Brownrigg were admitted as
partners in the firm of Palmer & Co.; and, in the same year,
Henry William Hobhouse, who had been a partner in the
firm, and had retired from it in the lifetime of William Hall,
was readmitted a partner. The new partnerships successively
assumed and adopted the debts, credits and accounts of the
former partnerships; and the accounts of the monies belonging
to George Augustus Simpson’s estate were entered in the books
of the house as before ; and the dealings and transactions of the
house, in respect to those monies, were continued. Trail, as the
agent or friend of Mrs. Maitland, frequently urged Palmer & Co.
to invest the monies in their hands belonging to George Augustus
Simpson’s estate, in Government securities in India, and in
March, 1820, they did invest 100,000 rupees, part of that
balance, in a Government note.

In January, 1821, Patrick Maitland died, insolvent; and, in
May of the same year, James Archibald Simpson died, having
appointed Palmer, Brownrigg, Hobhouse and Francis Tipping
Hall his executors in India, and Trail and two other persons
his executors in England, and his will was proved in Calcutta,
by Francis Tipping Hall alone, soon after his death; and, in
December, 1821, his will was proved by Trail, in the Prerogative
Court of Canterbury. On the 18th of June, 1822, administration
de bonis non of George Augustus Simpson, was granted, by the
same Court, to Mrs. Maitland, and, in 1828, Trail proved
‘William Hall’s will in the same Court.
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In 1828 Palmer & Co. altered the title of their account with
George Augustus'Simpson’s-estate; and headed it: ‘‘ Trust for
Mrs. Maitland and minor Simpsons in account with Messrs.
Palmer & Co.” In 1825, Hobhouse and Brownrigg retired
from the partnership, and by the deeds of dissolution which
were executed on those occasions, they assigned their interests
in the partnership property to the continuing partners, and the
latter (one of whom was Francis Tipping Hall, the personal
representative of George Augustus Simpson in India) took upon
themselves and covenanted to pay all the debts and sums of
money due from the partnership, and released Brownrigg and
Hobhouse from all demands respecting any matter relating to
the partnership. At different times afterwards, certain other
persons were admitted into the partnership. In January, 1880,
Palmer & Co. became bankrupts.

In 1831 the plaintiff, Samuel Twyford, married one of the
daughters of George Augustus Simpson, who was only one year
old at her father’s death; and, in March, 1832, they filed the
bill in this cause, against Trail, Sir Charles Cockerell and the
other partners in the house of Cockerell, Trail & Co., and against
Brownrigg, Hobhouse, Francis Tipping Hall, who was out of the
jurisdiction of the Court, Mrs. Maitland and her husband, and
certain formal parties, alleging that William Hall and James
Archibald Simpson, as the executors of George Augustus Simpson,
ought to have caused the monies belonging to his estate which
were in the hands of Palmer & Co. in their lifetime, to be
invested on proper securities; and, that, as they had noglected
to do 80, the amount of such monies ought to be made good out
of their assets: that Brownrigg *and Hobhouse, during the
times that they were partners in the firm of Palmer & Co.,
were, together with the other members of the firm, indebted
to George Augustus Simpson’s estate in the sums belonging
to his estate which were in the hands of the firm during those
periods, and that they still continued so indebted ; and that they
had notice, by the manner in which the accounts relating to
those monies were entered in their books, and from the accounts
relating thereto which were from time to time sent to Cockerell
& Co., that the same were trust monies and subject to the trusts

6—2
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of George Augustus Simpson’s will, and that such monies were
theréby directed to be, or'otherwise ought to have been invested
on Government securities; and that they ought to have caused
the same 80 to be invested ; and that such monies were suffered
to remain in the hands of the firm, by a breach of trust, of
which they were aware, and in which they concurred, and that
they became trustees thereof for the persons interested in George
Augustus Simpson’s estate, and became, and still were responsible
for the same. The bill further alleged that Trail, after the death
of James Archibald Simpson, and after having proved his will,
became the personal representative of George Augustus Simpson,
and that the letters of administration granted to Mrs. Maitland,
were void; and that Trail, as such personal representative,
ought to have procured the monies in the hands of Palmer
& Co., to be remitted to England; but that he neglected so
to do, and permitted and sanctioned their retaining the same,
and he thereby became and still was responsible for the same,
or so much thereof as might be lost by the insolvency of
Palmer & Co. The bill further charged that, in October,
1828, Palmer & Co. remitted to Trail or to Cockerell, Trail *&
Co. a bill of exchange for 5,000.., drawn by them upon Cockerell,
Trail & Co., on account of George Augustus Simpson’s estate ;
and that they returned the bill, unaccepted, to Palmer & Co.
The bill prayed that the usual accounts might be taken of
George Augustus Simpson’s estate possessed by his personal
representatives, or which, without their default or neglect, might
have been possessed by them, and that it might be declared that
the personal estates of James Archibald Simpson and William
Hall, and, also, the defendants Trail, Francis Tipping Hall,
Brownrigg and Hobhouse were bound to make good the monies
belonging to George Augustus Simpson’s estate, which were left
in the hands of and were due from the firm, or successive firms.
of Palmer & Co.; and that it might be also declared that
Cockerell & Co. were bound to make good the amount of the
monies received by them on account of George Augustus.
Simpson’s estate and of the bill of exchange which had been
returned to Palmer & Co.

Trail, in his answer, submitted to the judgment of the Court.
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whether, by proving the will of James Archibald Simpson in Twyrozp

England, he became | theo/personall representative of George
Augustus Simpson. '

Brownrigg and Hobhouse, in their answers, said that the
monies belonging to George Augustus Simpson’s estate were
entered to the debit of Palmer & Co. in account between them
and the estate, in their books of account, and, in all the
accounts furnished by them from time to time to his executors,
as monies in the hands of Palmer & Co., as bankers or
agents for the executors, and payable to their order and
under their control: and they said that their retirement from
the *partnership was well known to George Augustus Simpson’s
personal representatives, who adopted the remaining partners
and also the succeeding members of the firm, as their debtors
in respect of the monies belonging to George Augustus
Simpson’s estate: and they relied on the releases executed
to them on retiring from the partnership, and on the Statute
of Limitations.

Mr. Rolfe, Mr. Jacob and Mr. Wigram, for the plaintiffs :

It was the duty of George Augustus Simpson’s executors to
call in and invest their testator’s estate as directed by his will ;
and, as they did not do so, but suffered it to remain in the
house in which two of them were partners, they were guilty of
a breach of trust, and so also were all the persons who were
partners in the firm at the death of George Augustus Simpson.
There was always in the firm a personal representative of George
Augustus Simpson who was guilty of a breach of trust. Although
Hobhouse and Brownrigg did not become partners in the house
till after George Augustus Simpson’s death, they had constructive
notice, at the least, from the manner in which the accounts with
his estate were headed in the books of the firm, that there was
a trust fund which they and their partners were holding at their
peril. And, in the accounts which were sent to England from
time to time during their continuance in the partnership, they
recognised the fund as a trust fund. Hobhouse and Brownrigg,
therefore, became trustees : and, as they were accessaries to the
breach of trust, they became responsible for it equally with the
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executors themselves : Mucklow *v. Fuller (1), Ex parte Watson (2)
[Wilson wv.| Moore (8), Gedge v. Traill (4), Walker v. Symonds (5),
and other cases].

Palmer & Co. were not merely the bankers of the executors.
It is the custom of Indian houses to receive monies as a per-
manent investment: and the monies belonging to George
Augustus Simpson’s estate, were placed in the hands of Palmer
& Co., not as a mere temporary deposit, but as an investment or
loan; and the firm dealt with the cestuis que trust, and not
merely with the executors.

The Statute of Limitations does not apply; on account of the
infancy of the cestuis que trust, and because the partners in the
house for the time being, continued to make payments on account,
and also because the defendants were parties to a breach of
trust.

The releases executed on the retirement of Hobhouse and
Brownrigg, were executed to them for allowing the remaining
partners to continue in the same course of breach of trust.
The cestuis que trust were no parties to those releases, and,
therefore, their claims were not affected by them. It is ques-
tionable whether even a payment to the person legally entitled
to receive the money, would have absolved the defendants, they
knowing that he meant to be guilty of a breach of trust.

Trail, by proving James Archibald Simpson’s will, became the
personal representative of George Augustus Simpson. He knew,
from the beginning, that the testator’s assets had been mis-
applied ; and it was his duty to see that they were called in and
invested. After he had proved the will, he did write out to
Calcutta, to say that the property ought to be called in and
invested; but he afterwards let the matter drop until it was
too late. Trail, therefore, is liable personally, as well as in
respect of the assets of James Archibald Simpson and William
Hall which were received by him.

Cockerell & Co. knew that the monies which they received

(1) 23 R. B. 29 (Jac. 198). (4) 32R. R. 212, n. (1 Russ. & Myl.

(2) 13R. R. 128 (2 V. & B. 414). 281, n.).

(3) 36R.R.272(1 M. &K.126and  (3) 19 R. B. 155 (3 Swanst. 1).
337).
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were trust-monies; and they are liable for what they received,
and also for the/amount(ofcthe bill of exchange which they
returned.

The Solicitor-General and Myr. Cockerell, for the defendant
Trail, contended that Mrs. Maitland, and not Trail, was the
personal representative, in England, of George Augustus
Simpson.

Sir E. Sugden and Mr. Walker, for the defendants Cockerell
& Co.

Mr. Knight and Mr. Kindersley, for the defendant Brownrigg.
My, Sharpe, for the defendant Hobhouse.

Myr. Rennalls, for the other defendants.

L4 L * * »*

His Honour, after stating the facts of the case, delivered
judgment as follows :

There is no doubt that it was the duty of William Hall and
James Archibald Simpson to withdraw from the house of
Palmer & Co. the share belonging to George Augustus Simpson.
They, however, suffered it to remain in the house, and their
assets, therefore, are responsible for the loss sustained in conse-
quence : and, to the extent in which Trail has possessed assets
of William Hall or of James Archibald Simpson, he will be liable
to make good that default.

But the plaintiffs seek to make him, as well as Sir Charles
Cockerell and his partners, and the defendants Hobhouse and
Brownrigg, personally responsible. It has been argued that, by
proving, in England, the will of James Archibald Simpson, who
had proved in India the will of George Augustus Simpson, Trail
became the personal representative of George Augustus Simpson,
and that, therefore, it was his duty to withdraw George Augustus
Simpson’s share from the house of Palmer & Co., and that he
is responsible for the loss arising from the non-performance of
that duty.
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TWYFORD I apprehend the law clearly to be otherwise, and that, as

Tearn.  James Archibald Simpson proved his testator’s will in India

only, Trail did not, by proving James Archibald Simpson’s will

in England, become, and is not now the personal representative

of George Augustus Simpson, either in England or in India. In

order to make him the representative of George Augustus

[*1056] *Simpson, it was necessary that he should prove the will of his

testator in that Ecclesiastical Court wherein his testator had

proved the will of George Augustus Simpson. But that he did

not do. Therefore, he is not personally responsible, for the loss

in question, as the representative of George Augustus Simpson ;

and his voluntarily acting as the agent, trustee or friend of

Mrs. Maitland and her children, or as one of the partners of

Sir Charles Cockerell & Co. (the only characters in which he did

act) cannot make him personally liable. So far, therefore, as the

bill seeks to make him personally liable for the loss, it must be
dismissed with costs.

With respect to Sir Charles Cockerell & Co., they acted merely
as the agents and correspondents of Palmer & Co., and there is
no pretence for charging them. Therefore, so far as the bill seeks
to charge them with the loss, it must also be dismissed with costs.

As to the defendants Hobhouse and Brownrigg, it is to be
observed that they, in common with their partners, did, by the
consent of James Archibald Simpson during his life, and, after
his death, by the consent of Francis Tipping Hall, who was the
Indian representative of George Augustus Simpson, merely act
in the same manner as the house of Palmer & Co. had acted
before they were admitted : and to assert that they must now be
personally responsible, merely because, while they remained in
the house, they allowed the account with the estate of George
Augustus Simpson to subsist in the same manner as it had done
before they became partners, is to assert a proposition somewhat
*new and rather alarming. Besides, when they retired from the
firm in 1825, they each received a release from Francis Tipping
Hall, the executor in India of George Augustus Simpson, of all
demands in respect of any matter relating to their copartnership.
I am of opinion, therefore, that, as to them, the bill must be
dismissed with costs.

[ *10:
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The bill also prays for a declaration that Trail and his partners
are responsible for' ‘the amount of' the monies received by them
on account of the estate of George Augustus Simpson, and for
the amount of the bill of exchange returned by them. It appears
that Trail, by a letter of the 10th of January, 1827, had directed
Palmer & Co. to invest the estate of George Augustus Simpson
in Government securities in India. In answer they sent a letter
of the 5th of June, 1827, saying that, on the 81st of December
next, they would invest 100,000 sicca rupees, and that a like
sum should be invested in December, 1828, and so on, yearly,
till the whole was completed. But, on the 9th of February, 1828,
they wrote to Trail, stating that his instructions of the 10th of
January, 1827, would be sufficiently and most clearly met by
periodical remittances instead of investments, and that they,
accordingly, had elected the alternative of remittance, and sent
a draft for 5,000l. on themselves, and six months hence they
would send an equal sum, and so on every six months until the
whole of the balance should have been absorbed. The receipt of
that letter and of the draft wasacknowledged by Cockerell & Co.,
in a letter of the 21st of July, 1828, and Trail also wrote to
Palmer & Co. a letter of the same date, requesting they would
refrain from sending home any further sum on account of the
*estate, repeating his instructions of the 10th of January, 1827,
and desiring that they would carry his instructions into effect
according to the tenor of their letter to him of the 5th of June
last year. Palmer & Co., however, sent to Trail a letter of the
1st of October, 1828, enclosing a bill on Cockerell & Co. in favour
of Trail, for the cost of which they said they debited the trust
for Mrs. Maitland and the minor Simpsons. Cockerell & Co.,
under Trail’s directions, returned that bill in a letter dated the
21st of April, 1829, and, in two letters, each dated the 2nd of
January, 1830, one to Trail, the other to Cockerell & Co., Palmer
& Co. acknowledged the receipt of the returned bill, and stated
that the value of it, with interest, had been written back to the
trust account, and that Mr. Trail’s instructions regarding the
investment of the trust funds, should be carried into effect. In
respect of this second bill the plaintiffs ask for relief.

So far as Trail, or Cockerell & Co. received any of the assets
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of George Augustus Simpson, they are liable to a common
account,, But;; with-xespect to this second bill, it does nof, in
the first place, appear that Cockerell & Co. had assets of Palmer
& Co. to answer it; and, if they had, Trail was under no obliga-
tion to receive money which he had expressly desired should not
be sent to him ; and, in the return of the bill, Cockerell & Co.
merely acted as Trail’s agents. In respect, therefore, of this
returned bill, no case for relief is established; and the bill must
be dismissed as against Trail and Cockerell & Co. with costs.

The result, upon the whole, is that relief can only be given in
the shape of common accounts ; and, so far as *the plaintiffs do
not choose to have the common accounts against any of the
defendants who are accountable, the bill must be dismissed
with costs.

The decree dismissed the bill, with costs, as against Cockerell
& Co. and Brownrigg and Hobhouse, and as against Trail, so far
as it sought to make him personally responsible as the alleged
personal representative of George Augustus Simpson, or sought
any relief against him as one of the partners in the firm of
Cockerell & Co. ; and declared that it was the duty of William Hall
and James Archibald Simpson to withdraw, from the house of
Palmer & Co., the monies belonging to George Augustus Simpson’s
estate ; and that their estates were responsible for the loss
occasioned by their neglect; and referred it to the Master to
ascertain the amount of such loss, with liberty to state special
circumstances ; and also to take an account of the estates of
William Hall and James Archibald Simpson come to the hands
of Trail, their legal personal representative in England, and to
inquire what sums belonging to the estate of George Augustus
Simpson, had come to Trail’s hands and under what circum-
stances, and how the same had been applied; and to inquire
and state the amount of the monies belonging to the estate of
George Augustus Simpson, which were in the hands or due from
Palmer & Co. when they failed, and what dividends had become
payable in respect thereof and by whom received, and how
applied.
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BURN, ». CARVALHO. 1884,
(7 Simons, 109—120.) Julil-Q.

i{See the report of this case before Lord Cottenham, L. C., [109]
taken from 4 My. & Cr. 690, to be contained in a later volume
of the Revised Reports.]

LAYFIELD ». LAYFIELD. N18341.7
(7 Simons, 172; 8. C. 4 L. J. (N. 8.) Ch. 2.) i
Account—Executor de son tort. s““?f{'}"“"‘v

Payments made by an administrator de son tort, pending a suit for an
account of an intestate’s estate, to a person who took out administration
after the institution of the suit and was thereupon made a co-defendant,
will not be allowed.

[172]

Tae bill was filed for the usual accounts of an intestate’s
estate, against Thomas and John Layfield, who had possessed
part of the intestate’s assets without having taken out adminis-
tration to him. Afterwards, Robert Layfield, the father of
Thomas and John, took out administration to the intestate, and,
thereupon, he was made a defendant. Pending the suit but
before the decree, the sons paid, to their father, certain sums on
account of the assets possessed by them. On taking the accounts
directed by the decree, the Master refused to allow them those
payments ; upon which they excepted to the report.

Mr. Ching, in support of the exception, referred to Perry
v. Phelips (1) and Maltby v. Russell (2).

Mr. Knight and Mr. Parker, in support of the report, con-
tended that the cases cited had no application : and that, as the
payments were made pending the suit, the Master was justified
in disallowing them. They referred to Padget v. Priest (3),
Curtis v. Vernon (4) and Ozenham v. Clapp (6).

TrE VicE-CBANCELLOR :

The payments were made, in the course of the cause, by the
sons to their father, who, in the course of the cause, became
(1) 7 R. R. 331 (10 Ves. 34). (4) 1 R. B. 774 (3 T. R. 587).

(2) 25 B.R. 191 (2 Sim. & St. 227).  (3) 2 B. & Ad. 309.
(3) 1 R. B. 440 (2 T. B. 97).
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the administrator of the intestate. If such a transaction were
allowed) & court(of equitywould exist for no useful purpose: and,

therefore, 1
eretore Overrule the exception.

HAWKINS ». HAWKINS.
(7 Simons, 173—178; 8. C. 4 L. J. (N. 8.) Ch. 9.)

Settlement—Construction—Next of kin.

By a marriage settlement, a fund, the property of the wife, was settled
on her and her husband and their issue, and, in default of issue, on the
wife's next of kin. The wife, who was illegitimate, died without issue,
and her husband administered to her: Held that the fund belonged to
the husband as administrator to his wife, who became entitled under
a resulting trust upon failure of the limitations of the settlement.

A testator gave a sum of money to trustees, in trust only and for the
use and benefit of his adopted daughter, which he desired might be paid
to her, and be settled on her during her life, in case of her marriage:
or, in case she did not marry, then the interest of the money, being
vested in Government securities, to be paid to her: and, in the event
of her not marrying or dying, then the money to go to his nephews.
The daughter married, and, shortly afterwards, died without issue:
Held that her husband, who had taken out administration to her, and
not the testator’'s nephews, was entitled to the fund.

Tris was a suit for the administration of the estate of the late
Sir Christopher Hawkins, who, by his will dated the 28th of
January, 1828, after devising his freehold estates, subject to
the payment of his debts and legacies, to the plaintiff for life,
with divers remainders over, gave to his sister, Mary Trelawny
Brereton, and to her son, Harry Brereton Trelawny, Esq., the
sum of 12,000L., in trust only and for the use and benefit of his
adopted daughter, Christiana Dutton, then aged about 18 years,
which sum of 12,000l. the testator desired might be paid to her
the said Christiana Dutton, and to be settled on her, during her
said life, at the time of her marriage ; or in case if that she did
not marry, then the interest of the said money, being vested in
Government securities, to be paid to her; and, in the event of
her not marrying or dying, then the said sum of 12,000!l. to be
divided in equal parts, and one half to be paid to Harry Brereton
Trelawny or his heirs, and the other part, to the testator’s
nephew, John Trelawny, or his heirs, or the heirs of either; in
default, to the heirs of the testator’s brother, John Hawkins.
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The testator, by a codicil dated the 28th of April, 1825, gave
to Christiana 'Dutton,-8,000L,' ih“addition to the above sum of
12,000l., and directed that, in case he had no legal issue, the
above sum of 8,000l. additional should be paid to her on his
decease.

The testator died in April, 1829, without issue. On the 26th
of January, 1832, Miss Dutton (who was an illegitimate child)
married Henry Trewhitt. By the settlement made previous to
their marriage, after reciting that Miss Dutton was or claimed to
be entitled to the sum of 12,000l. under the will of Sir Christopher
Hawkins, it was agreed that that sum should be held, by the
trustees of the settlement, in trust, during the joint lives of
Henry Trewhitt and Christiana Dutton, for the separate use of
Christiana Dutton, and, in case she should survive Henry Trewhitt,
in trust for her for the remainder of her life, and, if Henry
Trewhitt should survive her, then for him for life, and, after the
decease of the survivor of them, in trust for their issue; and, in
case there should be no issue of the marriage who should obtain
a vested interest in the 12,000l., then, if Christiana Dutton
should die in the lifetime of Henry Trewhitt, in trust for such
person or persons as she should, by will, appoint, and, in default
of such appointment, in trust for the person or persons who,
according to the statutes for the distribution of the estates of
intestates, would, at the time of such failure of issue as aforesaid,
be next of kin of Christiana Dutton if she had died without
having been married, to be divided between and among such
persons, if more than one, in the shares and manner prescribed
by such statutes for the distribution of estates of intestates; but
if Christiana Dutton should survive Henry Trewhitt, *then in
trust for her, her executors, administrators and assigns.

On the 12th of September, 1832, Christiana Trewhitt died
without issue, and without having made any testamentary dis-
position under the power reserved to her by the settlement, and
her husband, who had taken out administration to her, presented
a petition in the cause, praying that he might be declared to be
entitled, as her administrator, to the 12,000l. and 8,0001.

The petition was served upon Harry Brereton Trelawny, John
Trelawny and the parties in the cause. On the petition being
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called on, it was suggested that, as Mrs. Trewhitt left no next
of kiny the law officersiof the Crown ought to have been served ;
and the petition was ordered to stand over for the purpose of
serving them ; which was accordingly done.

Mr. Knight and Mr. Camplell, for the petitioner [claimed
under a resulting trus{ for the wife upon failure of the limita-
tions of the settlement] .

The Solicitor-General and Mr. Wray, for the Crown :

If there had been any next of kin of Mrs. Trewhitt, the fund
would have gone to them : but, there being *none, the Crown
takes. It is in the nature of bona racantia.

It is clear that the husband and wife intended, by their con-
tract, to divest themselves of all beneficial interest in the fund,
except that which was expressly limited to them. The husband
has, certainly, excluded himself from taking beneficially : and,
as the whole interest is divested and given to parties who do not
exist, the Crown is entitled to the fund : Middleton v. Spicer (1).

THE Vice-CHANCELLOR:

The Crown has no right to the fund as against the husband.
He was intended to be excluded in favour only of such next of
kin as there might be; and, as there were no next of kin, the
title of the wife was unaffected by the settlement, and the fund
resulted to her, and goes to her husband as her personal
representative.

[Secondly, as to the question upon the construction of the will :]

Mr. Knight and Mr. Campbell [for the wife’s representative] .

Sir E. Sugden and Mr. Simons, for H. B. Trelawny and
John Trelawny. * * *

Mr. Sidebottom, for the plaintiff.

Mr. Jacob, for the defendants.
(1) 1 Br. C. C. 201.
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THE VicE-CHANCELLOR :

The intention of 'the testator, though not technically expressed,
is sufficiently apparent. He first gives the sum of 12,000l to
his sister and her son, in trust only and for the use and benefit
of his adopted daughter. Those words would give her the
absolute interest in the money. He then desires that it shall
be paid to her and settled on her, during her life, at the time of
her marriage. These latter words and those that precede them,
must be considered as forming one sentence; and the testator
meant by them, that, on the marriage of his adopted daughter,
a life-interest should, at all events, be secured to her. He next
prescribes what is to be done with the money in case she does
not marry; *and he directs that, in that event, the interest shall be
paid to her. Now, according to Adamson v. Armitage (19 Ves. 416),
and many other cases, the gift of the interest of a fund will pass
the capital. Then follow these words: ‘“ And, in the event of
the said Christiana Dutton not marrying or dying:"” by which he
must have meant: ‘in the event of her dying unmarried.”

Therefore, declare the petitioner

Entitled to the 12,000l. as well as to the 8,0001.

MACDONNELL ». HARDING.
(7 Simons, 178—194; 8, C. 4 L. J. (N. 8.) Ch. 10.)

Agent—Solicitor—Trustee.

Preparatory to the final winding-up of a trust, the agent and solicitor
of the trustee paid the trust-money to his bankers, to the credit of his
general account with them, and informed the cestui que trust that the
money was lying idle at his bankers. The cestui que trust took no notice
of the information; and, more than a month afterwards, the bankers
failed : Held that, as the agent did not inform the cestui que trust that
the money had been paid to the credit of his general account, and as the
payment to the bankers was not necessary to the winding-up of the
trust, the agent and the trustee were jointly liable for the money.

Tae defendant Elizabeth Harding, who resided at Shrewsbury,
was the personal representative of the surviving trustee of a
settlement dated in 1786, under which the plaintiffs Francis,
Thomas and Eliza Macdonnell were entitled to two sums of
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stock, subject to the life-interest of their mother, Fanny
Macdonnell, [therein.

On the 9th of March, 1827, Francis Macdonnell, who resided
at Usk in Monmouthshire, wrote a letter to the defendant,
*Fisher, (who was Mrs. Harding's solicitor, and resided at
Newport in Shropshire), which was partly as follows: ‘“On the
part of myself and my brother and sister, who are, jointly with
myself, entitled to the reversion of the stock mentioned in the
other half, I beg leave to propose to you, as the solicitor of
Mrs. Harding, that the same should be sold out and the produce
invested in a good mortgage. If you find any difficulty in pro-
curing such a security, I have no doubt I could do so in this
neighbourhood : but I have no desire to interfere in the trans-
action ; my object in the suggestion being to avoid any loss in
the capital to which we might be subjected by a fluctuation in
the Funds. My mother’s income would be, also, considerably
increased ; and I hope, therefore, that neither she or yourself
will object to comply with our wishes.—P.S. It may be as well
to mention to you that my sister’s share has been assigned to
me in consideration of 800l paid to her in 1811, and an annuity
of 10l for her life, from that time, which has been regularly
paid to her since that time. She will, however, readily concur
in any act that I may approve of and that you may think
necessary.”’

Several other letters passed between Francis Macdonnell and
Fisher: and, in January, 1830, Fisher having obtained the
necessary powers of attorney through Messrs. Sansom & Co.,
his London bankers, and having procured them to be executed by
Mrs. Harding, the stock was sold, and produced 2,076!. 15s. 10d.
A few days afterwards, 1,500l., part of that sum, was invested
on a mortgage in Mrs. Harding’s name; and the balance,
amounting to 576l. 15s. 10d., remained in Fisher’s hands.

On the 28rd of February, 1830, Fisher wrote to Francis Mac-
donnell, from Newport, as follows : *“ On the other side I send you
a copy of the stock-broker’s account of the stock standing in
Mrs. Elizabeth Harding’s name, as the executrix of Dr. Goodinge,
the surviving trustee of your mother’s trust fund. Fifteen
hundred pounds of the money has been invested on the security
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of a transfer of a mortgage to that extent, upon an estate of
Wm. Lloyd Jones, Esq.,'in' Denbighshire. I am under a treaty
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1 will inform you of the result: in the mean time, that money
remains in my hands, and I will allow two-and-a-half per cent.
for it, the same as the bankers here allow on deposits.”

In September, 1830, Fanny Macdonnell, the mother of the
plaintifis and the tenant for life under the settlement, died,
and, shortly afterwards, Francis Macdonnell communicated that
event to Fisher and Mrs. Harding, and requested a transfer of
the trust fund. On the 1st of Novamber, 1830, Fisher wrote
to Francis Macdonnell as follows: ‘I informed you that 1,500L..
had been invested by Mrs. Harding on the security of a mort-
gage of an estate in Denbighshire. There is a second mortgagee,
who ig willing now to advance this 1,500L., if you wish to have
the money in preference to a transfer of this security.” On
the 6th of November, Francis Macdonnell wrote in reply, as
follows: ‘I shall be obliged to you to expedite the transfer as
much, and to let it be with as little expense as you can. I have
an opportunity of investing 3,000l. at seven-and-a-half per cent.
which I should not like to lose, and, therefore, I would rather
take the 1,500l. in cash. My *brother and sister will leave the
settlement of the business o me. I have long since purchased
the interest in my sister’s share; and I have arranged, lately,
with my brother, to give him 10l. per cent. for his life, upon
his share.” On the 16th of December, 1830, Fisher wrote
to Francis Macdonnell, as follows: ‘I have delayed writing to
you, from not being able to obtain a final answer of my client,
as to the time when he would advance the 1,500l. on the security
placed in Mrs. Harding’s name with part of your trust fund.
He has now fixed to do so about the 16th of January; and, in
the mean time, in a few days, that matter being arranged, I will
send you the draft of the proposed release of the trust.”

On the 21st of January, 1881, the mortgage was transferred
by Mrs. Harding to the Rev. John Nanney, who, thereupon,
gave to Fisher, two Bank post bills for 1,000l each, and received
back from Fisher 500!. On the same day, Fisher, who knew that
Francis Macdonnell was then staying in London, fransmitted

R.R.—VOL. XL. 7
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to him an account, purporting to be between the plaintiffs
and 'Mrs.. Harding; in.respect of the trust, together with his
bill of costs relating thereto, headed : ¢ Mrs. Elizabeth Harding
to Robert Fisher Dr., In re Macdonnell,” and also the draft of
a release from the plaintiffs to Mrs. Harding, for the perusal
of F. Macdonnell on behalf of himself and his brother and sister.
On the following day, Fisher remitted the Bank post bills,to
Sansom & Co., and wrote to them as follows: “I enclose you
two Bank post bills for 1,000l each, to be placed to my credit.
I shall be obliged to you to acknowledge the receipt by return
of post. This money will be wanted to pay over to a Mr.
.Macdonnell in a few days, probably.”

Sansom & Co. placed the amount of the Bank post bills to
the credit of Fisher’s account current with them.

On the 8rd of February, Fisher sent a letter to Mr. F.
Macdonnell, to this effect: ‘On the 21st ult. I sent, in a parcel
from hence, per Albion Chester coach which goes to the ‘ Bull
and Mouth ’ Inn, the draft of a proposed release to Mrs. Harding,
and also her cash account, directed to you at Will’s Coffee-house,
Lincoln’s Inn; which I fear has not got to your hands, or I
should have heard from you ere this. As the money balance is
lying idle at Sansom & Co.’s, I am anxious that this matter
should be concluded. I have addressed a similar letter to you
at Usk, in case you should have left London.” On the 15th of
February, that letter was answered by Francis Macdonnell (who
had then returned to Usk) as follows: “I have had your deed
of release engrossed, and sent it to my sister for her signature.
When she returns it, I will send it to my brother, and, when he
returns it, I will forward it to Mr. White, of Lincoln’s Inn, my
agent, to be exchanged for the money. I do not like to make
observations on your bill of costs; but I think, at any rate, the
expense of the assignment to Mr. Nanney should not be charged
to us, nor should the release have been prepared by any person
but myself, as I am in the profession, according to the usual
etiquette. We are also entitled to 4l per cent. on the balance
over the 1,500l : but, not to be too particular, I have no
objections to receive 2,110l. in full. Be so good as to let me
hear from you. I should have written to you before, but I have
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been too unwell to attend to business.—P.S. I never had any
written instrument from' my brother ; and my sister’s was only
an executory instrument. I have thought it better, *therefore,
to take no notice of it, and that they should be parties.” On
the 19th of February, Fisher wrote to F. Macdonnell a letter,
in which he objected to pay more than 2,100l., and added:
*“On hearing from you that the assignment is completely
executed and returned to Mr. White, I will write to my agent,
with an order on Sansom & Co., directing them to pay, to the
cheque of any person whom you may name, the sum of 2,100l
in exchange for the release.”

Francis Macdonnell having forwarded the release to Eliza
Macdonnell, who resided in Dorsetshire, and to Thomas
Macdonnell, who resided at Birmingham, and they having
executed it and returned it to him, he executed it himself; and,
on the Tth of March, 18381, wrote to Fisher as follows: ‘I have
had the deed executed: and, by to-morrow’s post, I shall send
it to Mr. Thomas White of Lincoln’s Inn, my agent, that it may
be exchanged for the money. You will be pleased therefore to
instruct your agents, Messrs. Alban & Co., accordingly. I
understood from you that the sum is to be 2,100l., and I am
sorry that, all circumstances considered, you have not acceded
to my proposal of making it 2,110..”

On the same 7th of March, Sansom & Co. stopped payment ;
and they were afterwards declared bankrupts. At the time of
their stopping payment, the balance due on Fisher's general
account current with them, was 2,145l. On the 8th of March,
Fisher wrote to Francis Macdonnell the following letter: I
have been much hurt to-day by the arrival of the unexpected
news of Messrs. Sansom & Co. having yesterday stopped pay-
ment; and, at present, no information has been given *of the
cause or probable consequences to the creditors. I shall
write to London to-night, to make inquiries. about it, and I
will let you know the result. It is most unfortunate that the
execution of the release should have been so long delayed, or
you would have had the money out from their hands.
Neither Mrs. Harding, as a mere trustee, or I, as her solicitor,
are in any way responsible for this unfortunate failure, and
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we shall take your direction what to do in respect of the
2,100L/debt."

Francis Macdonnell afterwards wrote several letters to Mrs.
Harding and to Fisher, in which he threatened to file a bill
against Mrs. Harding, if she refused to pay the 2,100L., and said
that he should consider her as alone liable for the loss, and
that all his former communications were made to Fisher, as
her solicitor only.

However, in Easter Term, 1831, the bill was filed against
both Mrs. Harding and Fisher, charging that the 2,000l. was.
remitted by Fisher to Sansom & Co., by the order or with the
privity of Mrs. Harding, without any specific direction to place
the same to a separate account, or giving any special direction
in respect thereof ; but, having been paid in as Fisher’s monies,
was carried, by Sansom & Co., to his general credit in his
account current with them: that the 2,100l. which was alleged
to have been in the hands of Sansom & Co. was merely part of
Fisher's general balance, and was not in any manner dis-
tinguished therefrom ; and no specific payment or appropriation
was ever made of a sum of 2,100l., to answer the plaintiff's
demand, and the firm had no notice that any part of Fisher’s
*monies in their hands, was subject to any trust, nor was there
any privity between them and the plaintiffs. The bill prayed that
Fisher might be declared to be liable to pay the 576l. 15s. 10d.
retained by him as before-mentioned, with interest, and that.
either Mrs. Harding or Fisher might be declared to be liable to-
pay the remainder of the 2,100l. with interest. * * *

Subsequent to the institution of the suit, F. Macdonnell, by
arrangement between the parties and without prejudice to any
question in the cause, received from the assignees of Sansom &
Co. the sum of 1,260L., being the amount of a dividend of 12s.
in the pound, *upon 2,100l., which Fisher had proved under
their bankruptey.

Sir E. Sugden, Mr. Knight and Mr. Campbell, for the
plaintiffs :

Mrs. Harding was not justified in making Fisher her depositary

of the money, and allowing him to deal with it as his own. She
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ought either to have directed the mortgagee to pay the money to
the plaintiffs, 'or'to have $akén the Bank post bills and secured
them in her own chest, or to have appropriated them at a banker’s:
in which case, the banker, if he had misapplied them, would have
been guilty of a transportable offence.

Fisher did not so deal with the fund as to exonerate himself
from responsibility. He had the same means of protecting it as
Mrs. Harding had. But he sent the Bank post bills to his
bankers, and allowed them to carry the amount to his general
account. The money ought to have been paid into a banker’s,
in the joint names of Mrs. Harding and the plaintiffs. The
defence is that the plaintiffs knew that the money was in the
hands of ‘Sansom & Co. Fisher, however, in his letter of the
22nd of January, 1831, did not tell the plaintiffs what he had
done with the money: and, though, in his letter of the 8rd of
February, he informed them that & was at Sansom’s he did not
tell them that it was not appropriated, but was mixed with his
own monies, nor did he tell them that it had been remitted in
Bank post bills. Mrs. Harding had no right to demand a formal
release before the money was paid; and, therefore, the money
was improperly detained from the plaintiffs: Massey v. Banner (1),
Wren v. Kirton (2).

Sir Chas, Wetherell and Mr. B. Anderdon, for the defendant
Mrs. Harding :

Mrs. Harding was not compellable, by the terms of the settle-
ment, to shift the trust-monies, from an investment in the Funds,
to a mortgage: but she did so at the instance and for the profit
of the cestuis que trust, who were anxious to take advantage of the
high price of the Funds. After the trust stock had been sold out,
Francis Macdonnell dealt with the money as his own. He
corresponded with Fisher and gave him directions as to the
mode in which the money was to be dealt with. He superseded
Mrs. Harding and adopted Fisher as his trustee or agent. He
did not object to the 576l. 15s. 10d. remaining in Fisher’s
bands, or to the 1,500l being remitted to Sansom & Co. That
remittance was made in order to facilitate the payment to

(1) 21 R. R. 150 (1Jac. 8 W.241).  (2) 8 R. R. 174 (11 Ves. 377).
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Francis Macdonnell, who was then in London; and, on the
8rd of/\February (which was more than a month before the
failure of Sansom & Co.) Fisher informed him that the money
was lying idle in their hands. They, therefore, were his deposi-
taries of the money until the release was executed, as much as
if he had named them ; and it was owing to his delay that the
money remained in their hands at the time of their failure.
Under these circumstances, it is impossible to contend that
Mrs. Harding is responsible for the loss.

Mr. Wigram, for the defendant Fisher :

Mrs. Harding is primarily liable to make good the loss. There
was no privity between Fisher and the plaintiffs. He was merely
the middle-man, representing Mrs. Harding ; and the whole of
the correspondence shews that Francis Macdonnell dealt with
him, merely as the solicitor or agent of Mrs. Harding, and that
he considered her alone to be liable for the loss.

Francis Macdonnell, who was himself a solicitor, never took
the point that has been raised by Sir E. Sugden, namely, that
Mrs. Harding was not entitled to insist on being released before
the money was paid over to the plaintiffs: but he acquiesced in
the release as a thing to be done.

Fisher informed him that the money was lying idle at Sansom’s;
and, as he made no objection, we have a right to say that he
acquiesced in the money being in their hands: it was placed
there for the convenience of Francis Macdonnell; and its
remaining there at the time when the Bank failed, was owing
to the delay which took place in consequence of F. Macdonnell
sending the release to different parts of the country, to be
executed.

THE Vice-CHANCELLOR :

In this case, the defendant, Elizabeth Harding, as the executrix
of the survivor of two trustees under a settlement dated the 8th of
December, 1786, was a trustee of certain sums of Three-and-a-
half per cent. Reduced Annuities and New Four per cents., for
Mrs. Macdounnell for her life, and, after her death, for the
plaintiffs. The plaintiff, Francis Macdonnell, resided at that




WOL. XL.] 1834. CH. 7 SIMONS, 189—191.

time at Usk in Monmouthshire, and the plaintiff, Thomas
Macdonnell, at/Birmingham;the plaintiff, Eliza Macdonnell, at
Spitsbury near Blandford, and Elizabeth Harding, the defen-
dant, resided at Shrewsbury, and the other defendant, Fisher,
who was her solicitor, resided at Newport in Shropshire. On
the 9th of March, 1827, the plaintiff, Francis Macdonnell, sent
a letter, from Usk, to Mr. Fisher at Newport, which was to
this effect (see p. 96).

It does not appear that the share of the plaintiff, Eliza
Macdonnell, was assigned to her brother, Francis Macdonnell:
but whatever, in the course of the transaction, would bind the
plaintiff, Francis, 8o as to prevent him from obtaining relief in
this cause, would equally bind the co-plaintiffs.

This letter of the 9th of March was the commencement of
a long correspondence between the parties, from which it appears
that, in January, 1830, the trust stock was sold and produced two
sums, making, together, 2,076l. 15s. 10d., of which 1,500l. was
invested on a mortgage in the name of Mrs. Harding, and the
remainder, being a sum of 576l. 15s. 10d., lay in the hands of
Mr. Fisher.

On the 23rd of February, 1830, Fisher wrote to Francis
Macdonnell the following letter (see p. 96).

That letter distinctly informed the plaintiff, Francis Macdonnell,
that the 576l. 15s. 10d. was in the hands of Fisher, who offered to
keep it, allowing him interest for it : and, as Francis Macdonnell
never objected to its continuing in Fisher’s hands, Fisher alone
must be considered as responsible, to the plaintiff, for that sum :

On the 14th of September, 1830, the tenant for life died ; and
information of that event was, shortly afterwards, sent to the
defendant by Francis Macdonnell, who required a transfer of
the trust fund. On the 1st of November, 1830, Fisher wrote
to Francis Macdonnell a letter, in which, after alluding to the
mortgage for 1,500l., he said: * There is a second mortgagee,
who is willing now to advance the 1,500L., if you wish to *have
the money in preference to a transfer of the security:”” and, in
answer, Francis Macdonnell wrote to Fisher a letter of the
6th of November, 1880, in which he said: ‘I have, long since,
purchased the interest of my sister’s share, and have arranged,
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lately, with my brother, to give him ten per cent., for his life,
upon, his, share, | I shall, be obliged to you to expedite the
transfer as much, and let it be with as little expense as you
can. I have an opportunity of investing 8,000!. at seven-and-a-
half per cent., which I should not like to lose; and, therefore,
I would rather take the 1,500l. in cash.”

On the 16th of December, 1830, Fisher wrote to Francis
Macdonnell a letter, in which he said: “I have delayed writing
to you from not being able to obtain a final answer, of my client,
as to the time when he would advance 1,500.. on the security
placed out in Mrs. Harding’s name with part of your trust fund.
He has now fixed to do so about the 16th of January; in the
meantime, in a few days, that matter being arranged, I will send
you the draft of the proposed release of the trust.”

On the 218t of January, 1831, the mortgage for 1,500l. was
transferred to Mr. Nanney, who paid the 1,500l. to Fisher, by
giving him two Bank post bills for 1,000l. each, and received
back, from him, 500{. On the same day, Fisher transmitted to
Francis Macdonnell, who was then, and for some time before
had been, and for some time after remained at Will’s Coffee-
house in London, for some temporary purpose, an account
current and a bill of costs headed: ‘‘ Mrs. Elizabeth Harding
to Robert Fisher Dr., In re Macdonnell,” and a draft *release.
In the bill of costs, a charge was made for delivering over the
security, and receiving the 1,500L.

On the 21st of January, 1881, Fisher transmitted, from
Belmont near Llanrwst, which was the residence of his client,
Mr. Nanney, the two Bank post bills, to Messrs. Sansom & Co.,
in the following letter : ““ I enclose you two Bank post bills for
1,000l. each, to be placed to my credit; and I shall be obliged
to you to acknowledge the receipt by the return of post to me
as under. This money will be wanted by me to pay over to
a Mr. Macdonnell, in a few days probably.” The amount of
the bills was placed, by Sansom & Co., to the credit of Fisher’s
general account with them.

On the 8rd of February, Fisher sent the following letter to
Mr. Macdonnell, who was then in London (see p. 98). And
that letter seems to have been answered by Mr. Macdonnell,
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from Usk, on the 15th (see p. 98). And, on the 19th of
February, Fisher, wrote to Macdonnell a letter containing the
following passage : ‘‘ On hearing from you that the assignment
is completely executed and returned to Mr. White, I will write
to my agents, with an order on Sansom & Co., directing them
to pay, to the cheque of any person whom you may require, the
sum of 2,100l. in exchange for the release.”” Mr. White was
Mr. Macdonnell’s London agent. On the 7th of March,
Mr. Macdonnell sent the following letter to Mr. Fisher (see
p- 99). On the same 7th of March, Messrs. Sansom & Co.
stopped payment. On the 8th of March, the release, which had
been executed by all the plaintiffs, was sent by F. Macdonnell to
Mr. White. On the 10th of March he tendered it to Fisher’s
London agents; but Mrs. *Harding refused to pay the 2,100l
mentioned in the release. The subsequent correspondence does
not affect the case. A commission issued against Sansom & Co.
on the 7Tth of May, 1831. Af the time of their stoppage, the
balance due on Fisher’s account current with them was 2,1451,
Fisher made an affidavit of debt of 2,100L., part of that balance ;
and, on the 18th of January, 1832, F. Macdonnell received from
the assignees a composition of 1,260l., by arrangement with the
defendants, and with their consent, and without prejudice to any
question between the parties to this suit. The question before
e, is upon whom must the loss fall.

If the payment of the 2,000. into Sansom & Company’s, in the
manner in which it was paid, had been necessary for the final
winding-up of the trust, or if, with fall notice of the manner in
which it was paid, Macdonnell had acquiesced, the loss must,
upon the principles laid down in Wren v. Kirton and Massey v.
Banner, have been borne by the plaintiff. The correspondence
shews that F. Macdonnell admitted that Mrs. Harding had a
right to a release: yet there is nothing to shew that, in order
to procure an exchange of the release for the money, it was
necessary to send the money to a London banker’s: certainly,
it was not necessary that it should be placed, at the banker’s, to
the eredit of the general account which Fisher kept with them.
And, if Fisher thought proper so to place it, he ought, in order
to throw the responsibility on Francis Macdonnell, to have given
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distinct notice that the money was so placed. But neither the
letter\of \the 8rd of February, 1831, nor the letter of the 19th of
the same month, conveyed any such notice. The loss, therefore,
must be borne by the defendants. But, as I *have already stated,
in consequence of the letter of the 28rd of February, 1830, and
of Mr. Macdonnell’s acting upon it, Mrs. Harding will not be
liable for the excess beyond 1,500l : and, as 1,260l. has been
already paid to Mr. Macdonnell, Mrs. Harding is, in ‘my judg-
ment, liable to pay 240l. only (which, with 1,260l., makes up the
1,500l.) with such interest as may be due: and Fisher, who
throughout acted as her solicitor, is liable to pay the 240l., and
also the additional sum of 600l (1) with interest: and the
defendants must pay the plaintiffs’ costs of the suit.

HAWKINS ». WATTS.
(7 Simons, 199—200.)

Parent and child—Maintenance.

A testator gave a share of his personal estate to his son-in-law, in trust,
to apply the same for the maintenance and use of his children by the
testator’s daughter: Held that the son-in-law was entitled to apply
the interest of the share, for his children’s maintenance, notwithstanding:
he might be of ability to maintain them.

Tre plaintiff had married the daughter of the testator in the
cause; and the daughter had died leaving two infant children.
The testator gave two fifth parts of his personal estate to the
plaintiff, in trust to apply the same for the maintenance and use

of the plaintiff’s children by the testator’s late daughter.

The Vice-CHANCELLOR held that the plaintiff was entitled to
apply the interest of the two fifths, for the maintenance of his
children by his late wife, notwithstanding he might be of ability
to maintain them.

Sir E. Sugden and Mr. James Russell, for the plaintiff.

Mr. Knight, Mr. Simons and Mr. Daniell, for the defendants.

(1) Qu. Whether Fisher ought to for more than the 5761, 15s. 10d. with
have been made exclusively liable interest.
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RICKETTS,; v., MORNINGTON (1).
(7 Simons, 200; 8. C. 4 L. J. (N. 8.) Ch. 21.)

Defendant—Contempt.
A defendant cannot object to a cause being heard, on the ground that
the plaintiff is in contempt.

Ox this cause being called on, AMr. Knight, for the defendant,
objected to its being heard, as the plaintiff was in contempt, an
attachment having issued against him for disobedience to an
order in the cause.

Tae Vice-CHANCELLOR :

Suppose the defendant had moved to dismiss the bill, the
plaintiff, notwithstanding he was in contempt, might have
come forward and assigned reasons why his bill should not
be dismissed.

Lord Bacon’s order, as administered in practice, is confined
to cases where parties who are in contempt come forward,
voluntarily, and ask for indulgences. But the rules of the
Court make it imperative on the plaintiff to bring his cause
to a hearing at a certain time; and, therefore, the cause
must proceed.

CROSS ». CROSS.
(7 Simons, 201—204 ; S. C. 4 L. J. (N. 8.) Ch. 38.)

‘Will—Construction.

Testatrix bequeathed her residuary estate to trustees, in trust to pay
and divide the interest between her two nieces, equally, during their
lives, and, after their deaths, to pay and divide the principal, unto and
amongst the lawful issue of her said nieces, or of such of them as should
leave issue, equally, per stirpes and not per capita; and, in default of
such issue, to pay the interest to certain other persons, for their lives, &c.
One of the nieces died, having had seven children, five only of whom
sarvived her: Held, that those five became entitled, on their mother’s
death, to her moiety of the residue.

Tue testatrix in this cause gave the residue of her personal
estate to William Holt Davison and William Painter, upon trust
to invest the same on good security; and then continued as
follows: ‘“And I do hereby will, order and direct the said

(1) Graham v. Sutton,’97, 2 Ch. 367,66 L. J. Ch. 666, 77 L. T. 35, C. A.
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William Holt Davison and William Painter, to pay and divide
the interest,Hincome; dividends and produce arising from my
said personal estate, between my nieces, Charlotte Elizabeth
Cheatell, spinster, and Margery Allen Murrey Cross, the wife
of John Cross, and their assigns, in equal parts, shares and
proportions, during the term of their natural lives, and, from
and after the decease of my said nieces, Charlotte Elizabeth
Cheatell and Margery Allen Murrey Cross, upon trust to pay
and divide all and singular the said trust-monies and premises,
unto and amongst the lawful issue of the said Charlotte Elizabeth
Cheatell and Margery Allen Murrey Cross, or of sach of them as
shall leave issue, in equal parts, shares and proportions, per
stirpes and not per capita; and, in default of such issue, upon
further trust to pay the interest, income, dividends and produce
arising from my said trust-monies and premises, unto William
Wright, Robert Wright and W. Walton Wright, and their assigns,
during the term of their natural lives, in equal parts, shares and
proportions; and, from and after the decease of the said William
Wright, Robert Wright and W. Walton Wright, upon trust to
pay and divide, all and singular the said trust-monies and
premises, unto and amongst the lawful issue of the said William
Wright, *Robert Wright and W. Walton Wright, or such of
them as shall leave issue, in equal parts, shares and proportions,
per stirpes and not per capite ; and, in default of such issue, then
upon further trust to pay and divide all and singular the said
trust-monies, unto such person or persons as shall become
entitled to and possessed of my real estate under the limitations
of this my will, in equal parts, shares and proportions, if more
than one, and, if but one, then to such one person only.”

The testatrix died in 1818. After her death, Charlotte
Elizabeth Cheatell married George Houghton, and had issue
by him two children, both of whom were infants and unmarried.
Mrs. Cross died in 1884, having had issue seven children, five of
whom survived her ; the other two died infants and unmarried ;
and, after her death, one of the five died unmarried.

The bill was filed by three of Mrs. Cross’s surviving children,
against the fourth child (all of whom were infants and unmarried),
and against the representatives of the three deceased children,
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and the other parties interested in the residue, praying that the
trusts of the will\might be performed and the rights of all parties
declared. ’

Mr. Rolfe and Mvr. Bacon, for the plaintiffs, contended that
such only of the children of Mrs. Cross as were living at her
decease, became entitled to the moiety of the residue given to
her for life.

Sir E. Sugden and Mr. Simons, for the fourth surviving
child and the representative of the child who died after
Mrs. Cross.

Mr. Knight and Mr. O. Anderdon, for Mr. and Mrs.
Houghton and their children, said that it would be premature
for the Court to make any declaration as to Mrs. Houghton’s
moiety.

Mr. Preston and Mr. Daniell, for the representative of the
two children of Mrs. Cross who died in their mother’s life-
time_ L » *

Sir C. Wetherell, Mr. Beames and Mr. Jemmett, for the
Wright family, said that the interests of the children of both
the testatrix’s nieces, would remain in contingency until the
death of the surviving niece, and that such only of their
children as should be then living, would become entitled to
the residue ; and, if there should be no child of one of them
then living, the whole would go to the children of the other;
and, if no child of either of them should be then living, it would
go over to the Wrights.

The Vice-Cmancerror having said, in the course of the argu-
ment, that he ought not to pronounce any decision as to
Mrs. Houghton’s moiety, delivered judgment as follows :

The question is what class of issue is meant by the expression:
“The lawful issue of the said Charlotte Elizabeth Cheatell and
Margery Allen Murrey Cross.” If you read on a little further,
you will find that the construction is afforded by the subsequent
words: “‘ or of such of them as shall leave issue.”” The word
*¢jgsue,” therefore, in the first part of the sentence, means
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those who are left by the parent of the issue. And, consequently,
the five children)of Mrs: Cross who survived her, are entitled to
her moiety of the residue. * * *

AITON ». BROOKS (1).
(7 Simons, 204—208.)

Will—Construction.

Testator bequeathed a sum of stock to A. and B., for their lives, and,
on their deaths, to their children then living who should attain 21, with
a gift over to the survivor of A. and B, in case the children of either of
them should die under 21. A. died leaving a child who had attained 21.
B. afterwards died without having had a child: Held that A.’s personal
representatives were entitled to B.’s moiety of the stock.

Cuarres Cox having power to dispose, by will, of 1,500l
Three per cents., which was standing in the names of John
Blakeney and James Findlay, and which, in default of appoint-
ment, was limited to his next of kin, exercised the power in
the following words: ‘‘Now I the said Charles Cox, by virtue
of the power &c., do give, bequeath, direct, limit and appoint
the interest, dividends and produce of the said sum of 1,500l
stock, unto and amongst Eleanor Beazley, the wife of John
Beazley, and Mary Houshold, wife of Abraham Houshold,
daughters of my late sister, Elizabeth Loder, for and during the
terms of their natural lives, in equal shares and proportions,
and, immediately upon the death of either of them, then I
direct my said trustees and the survivor of them, his executors
or administrators, to pay, apply and dispose of the share of such
deceasing legatee (being a moiety) of and in the said principal
sum of 1,500l. stock, unto and amongst all *and every the
children of such deceasing legatee, born in lawful matrimony
(if any) which shall be living at the time of the decease of their
mother, who shall then have attained or thereafter shall live
to attain the age of 21 years, share and share alike, and the
interest, dividends and produce of each respective share of such

(1) This case is not quite consis- many of which cases are collected in
tent either with previous authorities Jn re Bowman (1889) 41 Ch. D. 525,
(Greenwood v. Percy (1859) 26 Beav. 60 L. T. 888; but the case presents
573) or with the general current of some peculiarities which may distin-

later authorities (In re Benn (1885) guish it from ordinary cases of this
29 Ch. D. 839, 563 L. T. 240, C. A.), class.—O. A. S.
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of the said children as shall not then have attained the age of
21 years, in the meantime; t0 be paid and applied for or towards
their respective maintenance, education and bringing-up; but in
case any of such children shall happen to die before they shall
attain the age of 21 years, then I give and bequeath, the part,
share and proportion of such deceasing child, unto the survivors
of them, if more than one, share and share alike, and, if but one
such child, then to such only one, and to be paid and applied in
like manner as is hereinbefore mentioned. Provided always
that, in case either of them, the said Eleanor Beazley and Mary
Houshold, shall have any child or children living at the time
of their respective deceases, but which shall all die before they
attain the age of 21 years, then my said trustees, John Blakeney
and James Findlay, their executors or administrators, shall
assign the part or share of such legatee so dying (without issue
to enjoy as aforesaid) of and in the said 1,500l. stock, unto the
survivor of them the said Eleanor Beazley and Mary Houshold,
her executors or administrators.”

Mrs. Beazley and Mrs. Houshold survived the testator. In
1827 Mrs. Beazley died leaving Elizabeth, the wife of Harry
Jackson, who had attained 21, her only child. In 1829
Mrs. Houshold died, without having had any issue.

The plaintiffs were the representatives of the surviving
trustee of the stock, and also of the testator. *The bill was
filed to have the trusts of the will carried into execution, and
the rights of the parties claiming the moiety of the stock limited
to Mrs. Houshold for life, declared. The question was whether,
in the event, which happened, of Mrs. Houshold dying without
baving a child living at her death, that moiety of the stock was
disposed of by the will; or whether the testator’s next of kin
were not entitled to it by virtue of the limitation contained in
the settlement, in default of appointment.

Mr. Wilbraham appeared for the plaintiffs.

Mr. Knight, for the defendents, the personal representatives
of Mrs. Beazley, cited Murray v. Jones (1), and Mackinnon v.
Sewell (2).
(1) 13R. R. 104 (2 V. & B. 313).  (2) 39 B. R. 175 (2 Myl. & K. 202).

111

AITON

.
BROOKS,

[ *206 )



112

AITON

BROOKS.

L *207 ]

1884. CH. 7 SIMONS, 206—207. [R.R.

Mr. Beames, Mr. Bacon and Mr. O. Anderdon, for the
other defendants.

THE VicE-CHANCELLOR :

The question is whether the testator, by the words he has
used, has exercised the power over the moiety of the stock given
to Mrs. Houshold and her children, so as to make a complete

- disposition of it.

The testator seems to have taken it for granted that both
Mrs. Beazley and Mrs. Houshold would have children, and
that the only doubt was whether their children would live to
attain 21. After giving the stock to those ladies for their lives,
he says: ‘ And, immediately upon the death of either of them,
then *I direct my said trustees and the survivor of them, his
executors or administrators, to pay, apply and dispose of the
share of such deceasing legatee (being a moiety) of and in the
said principal sum of 1,500l stock, unto and amongst all and
every the children of such deceasing legatee born in lawful
matrimony (if any) which shall be living at the time of the
decease of their mother, who shall then have attained, or there-
after shall live to attain the age of 21 years, share and share
alike, and the interest, dividends, and produce of each respective
share of such of the said children as shall not then have attained
the age of 21 years, in the meantime, to be paid and applied for
or towards their respective maintenance, education and bringing
up: but, in case any of such children shall happen to die before
they shall attain the age of 21 years, then I give and bequeath,
the part, share and proportion of such deceasing child, unto the
survivors of them, if more than one, share and share alike, and,
if but one such child, then to such only one, and to be paid and
applied in like manner as is hereinbefore mentioned.” There
is, therefore, no gift to a child, except in the event of there being
a child living at the death of the mother and attaining 21. The
testator then says: ¢ Provided always that, in case either of
them, the said Eleanor Beazley and Mary Houshold, shall have
any child or children living at the time of their respective
deceases, but which shall all die before they attain the age of
21 years, then my said trustees, J. Blakeney and J. Finlay,



YOL. XL.] 1834. CH. 7 SIMONS, 207—208.

their executors or administrators, shall assign the part or share
of such legatee, s0/dying!(without issue to enjoy as aforesaid,
of and in the sum of 1,500l stock, unto the survivor of them,
the said Eleanor Beazley and Mary Houshold, their executors or
administrators.” I cannot but think that the testator intended
the limitation *over to take effect in the event of either of those
ladies not having a child to take, as well as in the event of either
of them not having a child who should take so as to enjoy,
although she has expressed that the limitation over should take
effect in the latter event only.

My opinion, therefore, is that, according to Mackinnon v. Sswell,
the limitation over has taken effect. )

I am also of opinion that the word ‘ survivor” must, of
necesgity, be taken to mean ‘‘other.” For the testator con-
templated the event, not of one of the legatees dying in the
lifetime of the other, but of one of them dying childless. The
consequence is that the parties who represent Mrs. Beazley,
are entitled to Mrs. Houshold’s moiety of the stock.

CARTER ». DEAN axpo CHAPTER or ELY.
(7 Simons, 211—230; 8. C. 4 L. J. (N. 8.) Ch. 132.)

Agreement—Specific performance—Ecclesiastical corporation.

An entry, in the books of a corporation, of the terms of an agreement
entered into by them, does not bind them, although it is signed by a
majority of the members (1).

An executory agreement for a concurrent lease on payment of a fine
may be determined by the acquiescence of the lessee in a verbal notice
by the lessor that the lessee’s admitted inability to pay the fine required
for some months must put an end to the agreement.

Time is, to a great extent, of the essence of a contract entered into
with an ecclesiastical corporation, whose members may be prejudicially
affected by any delay. Therefore, where A. agreed to take a concurrent
lease of a Dean and Chapter and to pay the fine in January, but was
not ready with the money in March following, a bill filed by him for a
specific performance, was dismissed with costs.

In November, 1880, the plaintiff proposed, in writing, to the
Dean and Chapter of Ely, to take a concurrent lease of their

(1) In the case of a contract by embodying the terms of an agree-
a Company registered under the ment and signed by the chairman
Companies Act, 1862, a resolution of the meeting in the Company’s

R.R.—VOL. XL. 8
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rectory and manor of Lakenheath, in Suffolk, for 21 years from
Michaélmas/ theén. last) at) the yearly rent of 42l. 10s. 4d., under
the covenants contained in the then existing lease (which would
expire at Michaelmas, 1831) and to pay to the Dean and Chapter
a fine of 2,950, in January then next. At an audit held on the
25th of November, 1830, at which the plaintiff and the Dean and
five of the Prebendaries (who constituted a majority of the body)
were present, the plaintiff’s proposal was taken into consideration
and accepted by the Dean and Chapter; and they caused an
entry to be made, in *one of their books called the Rough Book,
to the following effect: “ Nov. 25th, 1830. The subject of the
Lakenheath Manor and Rectory was taken into consideration,
when an offer was made, by a Mr. Carter, for a concurrent lease
of the same. Affer much discussion, the lease was granted to
him, upon paying 2,950l. as a fine for the lease for 21 years,
to be dated from Michaelmas Day last. It was finally arranged
to accept the above Mr. Carter as our lessee, upon the payment
of the sum before mentioned, namely, 2,950l. To this Mr. Carter
consented.” At the same audit, the Dean and Chapter caused
an entry to be made by their registrar, in their chapter book, to
the following effect : ““ 25th Nov.1830. Agreed thata concurrent
lease of the Manor and Rectory of Lakenheath be granted to
W. P. Carter, Esq., for 21 years from Michaelmas last. Fine
2,950l. Seal 2I.” This entry was signed by the Dean and the
five Prebendaries who were present; but it was not, nor was the
prior entry made in Carter’s presence. A few days afterwards,
R. H. Evans, who was the solicitor and agent of the Dean and
Chapter, sent a letter to a Mr. Eagle (who, also, had applied for
the lease), stating that the Dean and Chapter had agreed, with
Carter, for a concurrent lease of Lakenheath Rectory.

On the 10th of December, 1830, Evans sent to Carter the draft
of the proposed lease for his perusal, and, on the 24th of that
month wrote to him a letter containing the following passage :
““ As I understand the fine to be paid by you for the concurrent
lease of Lakenheath Rectory, is to be paid early in January, I

minute book, may be sufficient to Graving Dock (1877) 2 Q. B. D. 314.
satisfy the requirements of the —O.A.S.
Statute of Frauds: Jones v. Victoria
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shall be thankful to hear from you with my draft of the proposed
lease.” On the 8th'of January, 1831, Evans again wrote to
Carter as follows: “I am desired by the Dean to ask you how
soon you will be prepared to pay the money for the concurrent
*lease of Liakenheath Rectory; as the members of the Chapter
understood the business was to be settled in the early part of this
month.” On the 10th of January, Carter sent the following
answer : ‘‘ I have not the slightest recollection that any mention
was made of the early part of January for the payment of the
fine ; but I will, in the course of the present week, write you fully
as to it and my other Lakenheath matters.” On the 27th of
January, Evans wrote to Carter as follows: ¢/ January (the month,
certainly, in which the sum for the eoncurrent lease of Lakenheath
Rectory was agreed to be paid,) is fast approaching to a close.
On the 10th of December last I sent you the draft of the proposed
lease: on the 10th instant you wrote me to say that, before the
end of that week, you would write to me fully as to it and your
other Lakenheath matters. I am still without any further com-
munication from you. I shewed your last letter to the Dean,
who desired me to express his hope you would finish the business
before the end of the month. The sum agreed for forms part of
the audit division for last November, which has been kept open
on account of the present sum not having come in. Allow me,
therefore, respectfully to press the business upon your immediate
attention.”” On the 81st of January, Carter wrote to Evans a
letter which concluded in these words: ‘I will, if possible, send
you down the draft on Thursday, and, so soon as it is approved
and can be engrossed, I shall be ready to exchange the money
for it.” On the 8th of February, Evans wrote to Carter as
follows : “From the tenor of your last letter of the 81st ult., I
fully expected you would have returned me my draft of the
proposed concurrent lease of Lakenheath Rectory, which I sent
you on the 10th of December last, on Thursday last, the 8rd
mstant, according to your promise. I can assure you your delay
in concluding the business relative to the proposed purchase *of
the concurrent lease, has given great dissatisfaction and been
productive of no little inconvenience to the affairs of the Dean
and Chapter, and of actual loss to the estate of one of the

8—2
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Prebendaries, who.died on Saturday last, of the whole of his
proportion of the money which, as you admit, was to be paid in
January last. You had been fully acquainted by me with the
reasons that made the completion of the business so necessary.
Allow me to press the matter on your immediate attention.’”
Carter afterwards sent to Evans the draft of the lease; and on
the 11th of February the latter wrote to the former, as follows:
“I have got the draft, but I do not feel myself authorized to
agree to the additions you have made in it, without the consent
of the Dean and resident Prebendaries. 1 am, however, going
to Cambridge to-morrow, for the purpose of meeting them at the
Dean’s. I will write to you as soon as the meeting is over.”
Again, on the 12th, Evans wrote to Carter as follows: ““In the
hopes that you can give me a meeting at your chambers, on
Tuesday morning between 10 and 11 o’clock, I will run up to
town and see you. An hour’s conversation will do more than a
week’s writing. The Dean and Chapter are about to hold a
special meeting in a few days, and it is, for many reasons, highly
desirable the business with you should be brought to an immediate
close.”

At the meeting between Carter and Evans on the 15th of
February, the draft of the lease was finally settled and signed
by Evans on behalf of the Dean and Chapter : and Carter then
told Evans that he did not expect to be in & condition to pay the
fine before June then next. On the 18th Evans sent to Carter
the following letter : ‘I am sorry to say the Dean and such of
the Prebendaries as I have seen since my return, are by no means
satisfied as to the causes of your delay in paying them the sum
*which they offered to take for the concurrent lease of Lakenheath
Rectory ; as it was upon the faith of your paying the money in
time for it to form part of the audit receipts, they listened to
your proposals. If you cannot be prepared to pay before June,
there will be another half year elapsed, and, of course, the
calculation will have to be recast, with reference to that circum-
stance. A special Chapter will be called in the course of a very
few days. I earnestly recommend it to you, therefore, to prepare
yourself with the money in the meantime. It would be in the
power of any future Prebend to refuse his sanction to the com-
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pletion with you upon the terms contained in your proposals.”
On the 26th "Evans' 'wrote“to''Carter as follows: ‘A special
Chapter is summoned for the 4th of next month, at the Deanery
in Ely, at 11 o'clock in the forenoon. I advise you, by all means,
to bring your negotiation with the Dean and Chapter to a satis-
factory close before that day, or upon it at the latest. From what
I know of the sentiments of several of the members of the Chapter,
I am satisfied they fully expect you will be prepared to do so. I
have been waiting in the hopes of hearing from you in answer to
my last letter.”” On the 28th of February Carter wrote to Evans
as follows: ‘‘Ihad your letter of the 18th. I should have written
you in reply to it to-day, if I had not received your letter of
Saturday. Some indisposition and much vexation at not being
able to complete my contract as I wished, so perplex me as to
preclude me the power of determining what to do. Although I
could wish, just now, to be spared a journey to Ely, I will, if I do
not hear further from you, be there on Thursday evening.” On
the 1st of March Evans again wrote to Carter, urging him, by all
means, to come to Ely.

On the 4th of March Carter went to Ely and attended the
special Chapter, and one of the members of the *Chapter then
informed him that they had been, already, put to great incon-
venience by his having delayed to pay the fine, as they had been
prevented thereby from making a dividend of their audit fines
at the usual period : that a loss had been already occasioned to
Mr. King (one of the Prebendaries who died after the meeting in
November, 1830) and that a loss might ensue to other aged
members of the body; and, therefore, the Chapter had deter-
mined not to allow him any further time; and, if he did not then
pay the fine, they would not execute the lease, but must put an
end, at once, to the business then pending between them. Carter,
in reply, said that he was not then prepared to pay the fine, and
that he could not expect the Chapter to wait any longer, nor
could he expect them to come to any other determination than
to put an end to the business. The Chapter then said that the
books must be closed, as they could not allow further time ; and
Carter left the meeting, without making any complaint or remon-
strance. The Chapter, considering that, after what had taken

117

CARTER

T.
DEAN OF
Evy.

[ *216 1



118

CARTER
.
DEAN oF
Evy.

[*217]

1834. CH. 7 SIMONS, 216—217. [R.R.

place, the business between them and Carter was concluded, asked
Evans whether-he wagwilling to take the lease on the terms pro-
posed by Carter ; and Evans having assented, they resolved that
his name should be substituted for Carter’s in the lease, which
had been already engrossed, blanks being left for the name of
the lessee. The blanks were accordingly filled up with Evans's
name, and the lease was executed to him. Afterwards Carter
returned to the Chapter-room, and stated that he then recollected
that he had 500l. at his hanker’s, and pressed the Chapter to
receive that sum as part of his fine; but they declared that they
thought it trifling with them, and that they could not accede to
his request. Upon which Carter said that he should expect to
have the lease, and would pursue it wherever he found it, and
*threatened to file a bill in Chancery against the Dean and
Chapter, to which they paid no attention.

On the 14th of March, Evans paid the fine.

On the 16th of April, Carter commenced another correspon-
dence with Evans, by writing to him a letter stating that he was
then quite ready to complete his contract with the Dean and
Chapter, and that he would exchange the money for the lease on
such day after Monday week as Evans might appoint; and that,
if Evans would send the lease and counterpart to his agents
in London, he, Carter, would execute the counterpart. On the
20th of April, Evans sent the following answer: ‘I have shewn
your letter to the Dean, who directs me to express his great sur-
prise at its contents. I assure you my surprise is equal to the
Desh’s. When you were present with the Dean and Prebendaries,
at their capitular meeting at Ely on the 4th of last month, you
were expressly told by them that the negotiation between you
and them must then be closed, on account of your acknowledged
inability to pay the money at that time. To this you assented,
adding you could not expect the Dean and Chapter would wait
any longer ; and you were afterwards acquainted by me, in answer
to your question to that effect, that, in consequence of what had
passed at the meeting, the lease had been subsequently offered
to me at the sum which you had proposed to give for it, and that
it would be sealed before the meeting was closed. This was
accordingly done, and the money has been paid and divided.”
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After some further correspondence had taken place between
Carter and Evans)/\butwhich (led Cto no result, Mr. Frere, of
Lincoln’s Inn, wrote to Evans on the 7th of June, 1831, saying
that he was desired by Carter to say that 8,000.. had been lodged
in his hands, for *paying the fine and fees on the lease to be
granted to Carter by the Dean and Chapter.

In Trinity Term, 1881, the bill was filed against the Dean and
Chapter and Evans, insisting that there was a binding agreement
between the plaintiff and the Dean and Chapter, and that the
lease which had been granted to Evans, had been fraudulently
obtained by him; and praying that the Dean and Chapter might
be decreed specifically to perform their agreement with the
plaintiff; and that the lease granted to Evans might be set
aside.

Sir E. Sugden and Mr. Wright, for the plaintiff :

The entries in the books of the Dean and Chapter, though not
under their seal, bound them : for it has been decided that a
resolution entered in the books of a corporation and signed by a
majority of the body, is binding on them : Mazwell v. Dulwich
College (1), Marshall v. The Corporation of Queenborough (2). The
proposal was that the fine should be paid in January, 1831 ; but
the entry of the agreement is silent on that head. The draft of
the lease was settled and signed by Evans on behalf of the Dean
and Chapter on the 15th of February, but no stipulation was
made that the money should be ready on any given day. On the
4th of March, Carter went down to Ely, and was told that, if he
did not then pay the fine, the contract must be put an end to.
This was a surprise upon him, for no previous intimation had
been given to him that he must pay the money, or else the Dean
and Chapter would rescind the contract. Evans no more had
the money ready than Carter had. The Dean and Chapter
allowed him ten days to pay it; *why did they not give that time
to Carter ? Early in April he informed them that he was ready
to pay the money. Evans, in his letter of the 18th of February,
says: “If you cannot be prepared to pay before June, there will

‘1) Fully stated from the Regis- (2) 24 R. R. 220 (1 Sim. & St. 520).
trar's book, post, p. 121.
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be another half year elapsed, and, of course, the calculation will
have t0'be  recast : **'so 'that he holds out to Carter that he would
be allowed till June to pay the money. The Dean and Chapter
ought to have given reasonable notice to Carter, that he would
be required to pay the fine on a certain day, and, if he had not
complied, they then might have put an end to the contract; but
it is not the law of this Court that a party who has entered into
a contract must be ready with his money at an hour’s notice.

Sir Wm. Horrne and Mr. Tennant (1), for the Dean and
Chapter of Ely :

The Dean and Chapter are a fluctuating body, and, therefore,
it was very important that there should be no delay in payment
of the fine ; and, after the delay that has taken place, this Court
will not interfere. When the bill was filed, Carter was ignorant
of the entries in the books of the Dean and Chapter ; and he did
not become acquainted with them until they had filed their
answer. The entries were not made in his presence, nor were
they intended to be communicated to him. They were the
private memoranda of the Dean and Chapter, and were never
intended by them to. constitute & binding agreement. Besides,
a corporation cannot be bound except by their common seal :
Taylor v. Dulwich Hospital (2). The entry was signed by *five
only of the members of the body. What authority had those
five individuals to bind the other members? In Maxwell v.
Dulwich College, Maxwell had been the assignee of an existing
lease, and, before the expiration of that lease, he made an agree-
ment with the College to take a new lease, at an increased rent.
He had signed the agreement and was suffered to remain in
possession after the expiration of the original lease; and he was
paying the increased rent; and, moreover, he had laid out money
on the land. It was, therefore, a case of fraud and oppression
on the part of the College; and the Court must have repudiated
its principles, if it had not decreed a specific performance of the
agreement. The case of Maxwell v. Dulwich College does not,
therefore, contradict Taylor v. Dulwich Hospital. Marshall v.

(1) Mr. Tennantappeared for Evans (2) 1 P. Wms. 655.
as well as for the Dean and Chapter.



voL. xL., 1884—85. CH. 7 SIMONS, 220—223.

The Corporation of Queenborough stands on the same principle
a8 Maxwell v. Dulwich' College.

Mr. Knight, for Evans. * * *

Tue Vice-CHANCELLOR :

The first question is whether there was any agreement which,
in point of law, could bind the Dean and Chapter. It is insisted
that they were bound by the entry which is to be found in their
Chapter book. I take that entry and the entry in the Rough
Book, to be all one for that purpose.

It was said that it has been decided that, where the majority
of an eleemosynary body corporate enter in their books a resolu-
tion that they will grant a lease of their property, it constitutes
such an agreement as this Court will specifically execute : and
the decision in the case of Maxuwell v. Dulwich College was relied
on as an authority for that proposition. The question then is
whether Maxwell v. Dulicich College is an authority to that effect.
I have, for the third time, read over the extract of that case from
the Registrar’s book, without being able to make out that it is at
all parallel to the present case.

It appears that, in 1778, the College, who were incorporated
by letters patent in the reign of King James the 1st, granted a
lease of a house and land to James Rowles, for 21 years from
Michaelmas, 1759, at the yearly rent of 14/. There was a
walk through a wood which belonged to the College, and which
was in front of the house; and the lease contained a covenant
that the College, whenever they cut down the *wood, would pre-
serve, for shade to the walk, half a rood of wood on each side
of it, and that Rowles would pay 4l. to the College, so often as
the wood should be cut down and the half rood preserved. In
1774 the plaintiff, Maxwell, became the assignee of the lease;

and, soon afterwards, as the bill alleges, laid out considerable .

sums in necessary repairs of the demised premises, in full con-
fidence of a renewal of the lease being granted to him at the
expiration of it, as had been usual. The lease expired at
Michaelmas, 1780, and thereupon Maxwell applied to the College
for a renewal ; but the College refused to renew unless he would
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agree to pay a rent of 22l. for the premises. Maxwell agreed to
pay the/inereased rent, and, as the bill represents, to take a lease
of the premises for 21 years from Lady Day, 1781, subject to the
same covenants as were contained in Rowles’s lease; and there-
upon the College caused an order to be entered in their books,
which, according to the statement in the bill, was that Maxwell
should have a new lease according to the proposal and agree-
ment. The bill then alleges that the Master, who always insisted
on preparing the leases granted by the College, prepared a draft,
which Maxwell found, on perusal, omitted the footway or walk
through the wood, and also the word ‘‘ assigns,” in the habendum,
and contained a covenant by the plaintiff to insure, which was
not in Rowles’s lease; and thereupon Maxwell’s solicitor, on the
16th of April, 1781, applied to the College to have the draft made
conformable to the proposal and to the former lease. This applica-
tion caused a schism between the Master and the Warden and
Fellows, the latter of whom sided with Maxwell and directed his
solicitor to prepare a lease according to the terms of the alleged
agreement : which was accordingly done, and Maxwell *executed
the counterpart; but the seal of the College was not put to the
original. On the 16th of June, 1781, the Warden and Fellows
entered and signed a protest, in one of their books, against what
they termed the arbitrary proceedings of the Master, who, as
they asserted, had acted from private pique against Maxwell,
and in direct opposition to the statutes of the College, which
invested the majority of the corporation with the controlling
power. The bill further stated that, on the 28th of January,
1782, the College received, from Maxwell, the rent for the walk,
together with 11l. in full of all rent due to them on Michaelmas
Day, 1781: and it prayed that the College might be decreed
to execute to the plaintiff a lease pursuant to the proposal and
agreement before stated.

The College, in their answer, admitted that a lease in the
terms stated in the bill had been granted to Rowles; and that
the plaintiff took possession of the premises under colour of some
assignment of such lease, and that he might have laid out some
money on the premises; and that they refused to grant him
a new lease, unless he would agree to pay the rent of 22!., and,
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if he had not complied, they should have turned him out of
possession. They\said that,Conthe 5th of March, 1781, the
following entry was made in one of their books: ‘ Ordered that
Charles Maxwell shall have a new lease of the premises he now
holds of the College, consisting of about 10 acres of land, dwelling-
house and appurtenances, to commence at Lady Day next, for
the term of 21 years, at the yearly rent of 22l., with the usual
covenants, and such other covenants as the Master, Warden and
Fellows shall appoint;’ and that Maxwell signed his name to
the following agreement under the order: “I do agree and
comply with the preceding, *and, on the foregoing conditions,
will accept the lease and execute a counterpart on demand:”
that, in consequence of such order and agreement, a draft of a
lease was prepared by the Master, with the omissions and addi-
tion mentioned in the bill, and which the interests of the College
(which the Master was bound, by his oath, to promote) required :
that Maxwell had regularly paid the rent reserved by the old
lease, from the time when he alleged that he had purchased the
same, to the time of its expiration, and, from that time, to the
20th of September, 1781: that the College had, ever since
Maxwell’s alleged purchase of that lease, deemed him as tenant
of the premises and accounted him as such, nevertheless on such
terms only as were expressed in the draft prepared by the Master :
that the acts in the bill in that behalf stated, were done by the
Warden and Fellows, but that the College were not bound thereby,
as the same were not done as corporate acts: that the then
majority of the College were convinced that the lease ought not
to be granted to the plaintiff, on the terms insisted on by him:
and they submitted whether, under the said agreement and the
circumstances aforesaid, they ought to grant a lease to Maxwell,
on the terms mentioned in the bill or on what other terms.

Now it is observable that Maxwell states, in his bill, that, after
the old lease had expired, he paid the increased rent of 22/. And,
although the College do not admit the fact in their answer, they
stale what appears to be equivalent ; for they admit that they
refused to renew the lease unless Maxwell would agree to pay
the increased rent, and that, if he had not complied, they should
have insisted on turning him out of possession. The fact,
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however, is that he remained in possession ; and I must suppose
that he remained| in possession *by virtue of doing that which, if
he had not done, he would have been turned out of possession.
Besides, if he had not paid the increased rent, the College, of
course, would have so alleged in their answer. Therefore it may
be fairly taken, as a fact, that he did pay the increased rent.
The College did, unquestionably, take from him an obligation
to pay the rent; because they procured him to sign the agree-
ment which was written under the order of the 5th of March,
1781. The answer admits that, ever since Maxwell’s purchase of
the lease, the College had deemed him as tenant of the premises
and accounted him as such, nevertheless, on such terms only as
were expressed in the draft prepared by the Master. It isalleged,
in the entry made in College books on the 16th of June, 1781,
that the Corporation was so constituted as that the majority
should have the controlling power ; but whether that is the fact,
we have no means of ascertaining.

I caused application to be made to the Registrar’s office, in
order to find out whether the answer was replied to, and I have
been informed that it was.

The cause was heard on the 14th of July, 1788, before the
Lords Commissioners, Lord Loughborough, Sir W. H. Ashurst
and Sir B. Hotham; and the decree was drawn up in the
following words: ¢ Whereupon and upon debate of the matter
and hearing the agreement dated the 5th day of March, 1781,
read, and what was alleged by the counsel on both sides: Their
Lordships do declare that the agreement bearing date the 5th
day of March, 1781, for a lease of the premises in question,
ought to be specifically performed and carried into execution,
and do order and decree the same accordingly : And it is further
ordered that it be *referred to Mr. Halford, one of the Masters
of this Court, to settle a lease between the parties according to
the terms of the said agreement.”

Now, in my opinion, the Lords Commissioners might very
fairly hold that, independently of the general law, the particular
circumstances of this case were such as to make it just and
right to compel the corporation to grant a lease to Mr. Maxwell.
And I cannot think that this decision can be considered as
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impugning, in the least, that which I take to be the clear law
of the land, namely, 'that'eleemosynary and ecclesiastical corpo-
rations are not bound by anything in the shape of an agreement
regarding their lands, unless it is evidenced by a deed or writing
with their corporate seal affixed to it. And I confess that I feel
so strongly that to be the law of the land, that, if the case of
Mazxicell v. Dulwich College had been weaker in its circumstances
for procuring a decree for a specific performance to the plaintiff,
than it is, I should not have felt myself bound by it.

That case was very strongly urged by Sir E. Sugden, when he
argued the case now before me; but I could not help noticing
that, both in the opening and, certainly, in the reply, he shrunk
from a very critical examination of the singular circumstances
which are contained in that case.

I will now return to the case before me. There is not any
evidence that the plaintiff was, at any time, ready to pay the
fine. I consider that, where a person is dealing with an
ecclesiastical corporation, time must, of necessity, be in a very
great degree of the essence of the contract; especially where
the plaintiff is not *dealing for the purchase of a fee-simple
estate in possession, (in which case, the interest of the purchase-
money is considered as an equivalent for the rents and profits)
but for a concurrent lease ; in which case the lapse of every day
changes the value and nature of the thing to be granted, and
changes also the persons who are to participate in the sum to be
paid. That it was so in this case is beyond all doubt, because
Mr. King, one of the Prebendaries, died between the 25th of
November and the 4th of March ; and, since the 4th of March,
two of the other Prebendaries have died. Therefore it would be
the grossest injustice to hold that the agreement of the Dean
and Chapter is to be treated in precisely the same manner as the
agreement of a single individual, the effect of which would be
to give the benefits of the resolution, not to those persons who
signed it in the expectation of participating in the benefits of it,
but to their successors. I think, therefore, that non-payment
of the consideration is, of itself, fatal to the plaintiff’s case.

I also think that what took place on the 4th of March, 1881,
1s a decisive answer to this bill. Because Mr. Carter, at his first
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interview with the Dean and Chapter on that day, declared that
he was'not' ready -to' pay 'the fine, (and, according to his own
representation, he was not, at any time on that day, able to pay
more than the sum of 500..) and the Dean and Chapter then said
that there must be an end of the negotiation; upon which Carter
left the room without making any complaint or remonstrance :
and my opinion is that, from that moment, the Dean and Chapter
were utterly absolved.

What took place afterwards is of very little importance. For
no further attempt was made to represent *that there was a
possibility of the money being ready, until Mr. Carter wrote
the letter of the 16th of April; and even then he does not
propose to pay it till some day after the Monday week. Indeed,
there is no evidence that the money was ready to be paid at any
time whatever, for Mr. Frere, who wrote the letter of the 7th of
June, was not examined as a witness to prove the fact that he
had the 8,000L. in his hands.

Therefore the case, as against the Dean and Chapter, fails in
every respect. And I wish to have it understood that I rest my
judgment on all the grounds which I have stated. First: the
entries in the books of the Dean and Chapter did not constitute
an agreement which was binding upon them. Secondly: the
conduct of Mr. Carter in holding out, when he was dealing with
a body that was fluctuating in its nature, that he should have
the money ready in the month of January, but not being pre-
pared with it on the 4th of March, (which was after the lapse
of more than a fortnight from the time when the drafts were
completely settled by himself as well as by Mr. Evans) is, of
itself, a reason why the Dean and Chapter should not be held
bound. And, thirdly: Mr. Carter’'s conduct on the 4th of March
would have absolved the Dean and Chapter, if there ever had
been any agreement that was binding upon them.

Then it was said that Carter was induced to expect that further
time would be given him; and that is rested upon a passage
in Mr. Evans’s letter of the 18th of February. Now, in that
letter, Mr. Evans says: ‘“If you cannot be prepared to pay
before June, there will be another half year elapsed, and, of
course, the calculation will have to be recast with reference to
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that *circumstance.” Now, if there was to be a departure from
the original valuation whatGrds the'sum that ought to have been
paid? That does not appear; and, therefore, on Mr. Carter’s
own shewing, his case must fail; because this letter cannot be
taken in the sense of a mere postponement of payment; for
Mr. Evans says, if there be a postponement, it must be accom-
panied with the circumstance of a recasting of the calculation.
The letter then proceeds thus : ¢ A special Chapter will be called
in the course of a very few days. I earnestly recommend it to
you, therefore, to prepare yourself with the money in the mean-
time. It would be in the power of any future Prebend to refuse
his sanction to the completion with you upon the terms contained
in your proposals.” And Evans, in his subsequent letters, urges
Carter to come to Ely prepared with the money. It cannot,
therefore, be said that there has been any giving of time in
this case.

His Honour then observed upon the charges of fraud made
by the bill against -Mr. Evans, and said that they were most
unjust and improper, and that Mr. Evans had conducted himself
with the utmost fairness to Mr. Carter. His Honour concluded
by dismissing the bill as against Mr. Evans, as well as the Dean
and Chapter, with costs.

WALKER ». ELSE.
(7 Simons, 234—236; 4 L. J. (N. 8.) Ch. 54.)

Infant—Next friend.

A bill filed on behalf of an infant, ordered to be taken off the file,
with costs to be paid by the next friend, he being a person in low
crcumstances, and of immoral character, and there being reason to
suppose that he had instituted the suit from spite against one of the
defendants.

Tar testator in this cause died in 1888, leaving his wife and
an infant daughter by a former marriage, his only child and
heir-at-law him surviving. By his will he gave all his real
and personal property to his wife, subject to her maintaining
and educating his daughter during her infancy, and, on his
danghter attaining 21, he gave to her one of his farms, for life
with remainder to her children, and appointed his wife and
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the trustees and executors of his will, the guardians of his
daughter.

On the 6th of August, 1834, a bill was filed by one Parkin
as next friend to the infant, against the testator’s widow and
the executors and trustees of *his will, containing allegations
prejudicial to the widow’s character, and praying for the usual
accounts of the testator’s estate, and that the widow might be
removed from the guardianship of the infant.© On the 80th
of October, 1834, the widow filed a bill against the trustees
and executors and the infant, praying that the will might be
established and the trusts of it performed.

A motion was then made, on behalf of the widow, either that
the bill in the first suit might be taken off the file with costs to
be paid by Parkin, or that it might be referred to the Master
to inquire and state which of the two suits was most for the
infant’s benefit.

The affidavits stated that Parkin had been a day-labourer in
the widow’s service, at wages of 12s. a week, and had been
discharged by her : that he had deserted his wife and children,
and was then living in adultery with another woman.

The motion was heard in his Honour’s private room, either in
Michaelmas Term, 1834, or in the following sittings.

Sir E. Sugden and Mr. James Parker appeared in support
of the motion.

Mr. Knight and Mr. Faber, for Parkin.

THE VicE-CHANCELLOR :

This motion was heard in my private room; but, as the
point is of considerable importance, I have thought it right
to deliver my judgment in open Court.

His Honour then detailed the facts stated in the affidavits
relative to Parkin, and said: It is impossible that a suit
conducted by a person of such a character, can be well con-
ducted. Where a suit is instituted on behalf of an infant,
it should be manifest to the Court that the next friend is likely
to conduct the suit for the benefit of the infant. Itis reasonably
plain, from the facts stated in the affidavits, that the bill in the
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first cause was filed, not for the benefit of the infant, but to
gratify a spite entertained byothe next friend against the
testator's widow, because she had discharged him from her
service. It appears also that he is a person in low circum-
stances, and, therefore, there is no security for his being able
to pay the costs of the suit, in case it should be allowed to
proceed and he should be, ultimately, ordered to pay them.

The bill, therefore, must be taken off the file, with costs to be
paid by the next friend.

Tae EARL or SHAFTESBURY 2. Tae DUKE oF
MARLBOROUGH (1).
(7 Simons, 237—238.)
A substituted gift in a codicil is subject to the incidents attached by
will to the original gift, e.g. exemption from legacy duty.

Tre late Duke of Marlborough devised certain of his estates
to trustees for 500 years, in frust, after his decease, to pay out
of the rents to his grandson, the present Marquis of Blandford,
at his age of 21, if his father the present Duke should be then
living, the clear yearly sum of 1,000l., by four equal quarterly
payments, until he should attain 25, if his father should so long
live, and, as soon as he should attain that age, if his father
should so long live, to pay to him, during the life of his father,
the clear yearly sum of 2,000L., by like equal quarterly payments.
In a subsequent part of his will the testator directed his executors
fo pay the legacy-duty on all the legacies and annuities thereby
given.

The testator, by a codicil, after reciting the devise to the
trustees in trust to pay the annuities, expressed himself as
follows: ““Now I do hereby revoke the said two yearly sums
of 1,000.. and 2,000!l. in my said will named to my said grandson,
and, in lieu thereof, I direct my trustees possessed of the said
term, to pay, by and out of the rents, issues and profits of the
said hereditaments comprised in the said term of 500 years,
unto my said grandson, the clear yearly sum of 8,000L., to

(1) In re Boddington (1884) 25 Ch. Div. 685, 53 L. J. Ch. 475, 50 L. T. 761.
R.R.—VOL. XL. 9
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commence from the day of my death, by four equal quarterly
payments, 'and’'to’' ‘continue payable during the life of his
father.”

On the hearing of a petition presented by the Marquis of
Blandford, the question was whether the annuity given by the
codicil, was free from legacy-duty.

Mr. Rolfe and Mr. J. Romilly, for the petitioner.
Mr. Jacob, for the trustees.

TaE VicE-CHANCELLOR :

When the thing bequeathed by the codicil is given as a mere
substitution for that which is bequeathed by the will, it is to be
taken with all its accidents. Therefore, the legacy-duty on the
annuity given by the codicil must be paid out of the testator’s
residuary estate.

PETERS ». GROTE.
(7 Simons, 238—239.)

Feme coverte—Maintenance.

Part of the capital of a fund in Court, belonging to a married woman,
who was deranged and had been deserted by her husband, ordered to be
applied for her maintenance.

A MARRIED woman, entitled to a fund in Court standing to the
account of herself and her husband, was of unsound mind, and
had been placed by her husband in a lunatic asylum. In °
August, 1838, he obtained an order, on petition, for payment
to him of 800l out of the capital of the fund, for the purpose
of paying a debt incurred to the proprietor of the asylum, on
his wife’s account. He applied part of the money for that
purpose, and the residue to his own use. Afterwards he went
to Jamaica, where he held a lucrative appointment under
Government. The proprietor of the asylum being unable to
obtain any further payment from the husband, the lady’s
brother, who was a defendant in the suit, presented a petition
stating to the effect before-mentioned, and that the lady had
*no property except- the fund in Court, and that no settlement
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was made on her marriage, and praying that a further part  Peress
of the capital of the fund might be sold and the proceeds paid GROTE.
to the proprietor of the asylum, in discharge of the debt then

due fo him.

Mr. Knight appeared in support of the petition (1).

"The VicE-CHANCELLOR
Made the order.

Tae ATTORNEY-GENERAL ». ST. JOHN’S 1836.
COLLEGE. Jam. 19, 21.
(7 Simons, 241—255; S. C. 4 L. J. (N. 8.) Ch. 73.) SuADWELL,

[IN this case questions of multifariousness and want of parties [ 241]
were raised by demurrer to an information. The case is reported
on another point in Cooper t. Brougham, 894, for which see
88 R. R,, p. 60.]

RICHARDS ». Tee EARL or MACCLESFIELD (2). 11831;,'&
(7 Simons, 257—260; 4 L. J. (N. 8.) Ch. 153.) il

Advowson—Right of presentation—Coparceners. sn‘;"fg’l‘t"

An advowson descended to four coparceners, A., B., C. and D., who ~ - 2'57]
agreed to present in succession, according to their seniority. When the t
third turn came, C. had died, leaving two co-heirs, E. and F., between
whom the right to present was disputed. F. however presented, and,
on the next avoidance, E. presented : Held that the presentations by E.
and F. were to be counted, though they were usurpations on the rights
of F. and D. respectively, and that, on the seventh avoidance, F. would
be again entitled to present.

Tms was a suit for specific performance by the vendors against
the purchaser of the next presentation to the vicarage of Chew
Magna, with the chapelry of Dundrey annexed, in Somersetshire.
The Master having reported in favour of the title; the defendant
excepted to his report. The exception now came on to be argued.

It appeared that in 1622 one Roberts, being seised in fee of
the advowson of the vicarage, (which was an advowson in gross)
died intestate, and that it descended to his four daughters and

(1) The petition had mnot been - (2) Keen v. Denny, '94, 3 Ch. 169,
served on any one. 64 L. J. Ch. 55, 71 L. T. 566.

9—2
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co-heirs, Mary, Jane, Prudence (under whom the vendors claimed)
and 'Grace. ' "On’'the/ happening of the first avoidance after the
intestate’s death, his daughters did not agree among themselves
to present jointly to the vicarage, and therefore Mary, the eldest
daughter, became entitled to present to it, for that turn: and, on
the happening of the subsequent avoidances, the other daughters
became entitled to present to it, successively, according to their
seniority. Consequently, Prudence, the third daughter, or those
claiming under her, would be entitled to the third, seventh and
eleventh turns. On the happening of the first six vacancies, the
presentations were regularly made. When the seventh vacancy
occurred, Prudence had died leaving two daughters, her co-heirs,
of whom Frances was the elder and Prudence the younger; and
the right of presenting on that occasion was claimed by Silvanus
Bond, as being entitled under Frances, and *by Thomas Gibbon,
as being entitled under Prudence the younger. Bond and Gibbon
not being able to agree, between themselves, as to the right to
the presentation, the former brought a quare impedit against the
latter (1) ; pending which, Gibbon presented one Rogers to the
vicarage. Not long afterwards, Rogers died incumbent of the
living. If the presentation of Rogers was not void, but was to
be counted, his death caused the eighth avoidance after the
death of the intestate, and, consequently, the presentation for
that turn belonged to his fourth daughter, Grace, or to those
who claimed under her. Bond, however, presented W. Smith
to the living; and, on Smith’s death, persons who claimed under
Grace presented Robert Pyke. On Pyke’s death the turn to
present was disputed by the parties claiming under Mary, the
intestate’s eldest daughter, on the one hand, and by parties
claiming under Jane, the second daughter, on the other; and
thence arose the quare impedit between Pyke and the Bishop
of Bath and Wells and Lindsey, in which judgment was given
for the defendant.

The right to present when the living should again become

(1) The only account that could and Lindsey, in Bacon’s Ab. Title
be found of the above claim and the Joint-tenants (H.). See vol. 4, page
proceedings under it, is in the report 482, 7th edition.
of Pyke v. Bishop of Bath and Wells
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vacant was claimed by the vendors, as representing Prudence
the younger, and/was | the subjectCof the contract between the
parties to this suit.

Mr. Jacob and Mr. Chandless, in support of the exception :

The case of Pyke v. The Bishop of Bath and Wells seems to
have been decided on a defect in the pleadings. *It does not
appear that any judgment was entered up in that case; and,
unless it was, the Court would not issue the writ to the Bishop.
Besides, the judgment, if it was entered up, could not affect
third parties.

The question is whether the turn that is now coming is the
10th or the 11th turn. How is the Court to know that it is
the 11th? The case of Pyke v. The Bishop of Bath and Wells
(supposing it to be rightly decided) does not amount to a decision
that the presentation by Gibbon is to be reckoned ; and, if it is
not to be reckoned, the next turn will be the 10th; and, even
if it should be the 11th, there may be a question whether, as the
parties who claimed under Prudence the younger had the seventh
turn, the vendors, who now claim under her, are to have the 11th ;
or whether it does not belong to the representatives of Silvanus
Bond. If there is a doubt, the Court will not compel the
purchaser to take the title.

Mzr. Coote, Mr. G. Richards, Mr. Keene and Mr. Bagshawe,
in support of the report :

We contend that the next turn is the 11th, and that those who
claim under Prudence the younger are entitled to it. It is not
necessary for us to shew that the prior presentations were right-
fully made: Gully v. The Bishop of Exeter (1). Although Gibbon
usurped the right of Bond, and Bond usurped the right of Grace,
their presentations must be counted. Bond, if he had the right,
Jost it; and, on the next avoidance, the turn will come round
again to those who represent Prudence the younger ; for usurpa-
tion does not disturb the turn, *or, in other words, does not
deprive the coparcener of her right to present, when her turn
again comes round.

(1) 10 B. & C. 384.
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TaE VicE-CHANCELLOR :

1 am’of opinion ‘that the title is good.

It is evident that Silvanus Bond and Thomas Gibbon, who
represented, respectively, the elder and the younger daughter
of Prudence, who was the intestate’s third daughter, did not
agree as to the mode of presentation on the happening of the
third avoidance, and that the presentation by Gibbon on that
occasion was & usurpation of the right of Bond. When the
living again became void, Bond presented, and thereby usurped
the right of Grace, the intestate’s fourth daughter, or of those
who claimed under her. These two presentations had, however,
the effect of supplying the avoidances on which they were made.
The cycle then recommenced ; for it seems to have been decided
by the Court of Common Pleas in the case cited from Bacon’s
Abridgement, that the turn which was then in dispute was the
10th turn. The consequence is that the next will be the 11th
turn; and I cannot but think that it belongs to those who
represent the younger of the two branches of which Prudence,
the intestate’s third daughter, was the root. The exception,

therefore, must be
Overruled.

WALDO ». WALDO (1).
(7 Simons, 261—263.)

Timber—Tenant for life.

Testatrix devised an estate to a trustee in trust to settle it on A. for
life, with power to cut timber for repairs only, remainder to B. for life
sans waste, remainder to his first and other sons in tail. The trustee,
under a surveyor’s advice, and with the consent of the tenants for life,
ordered timber on the estate to be felled, and invested the proceeds in
the purchase of stock in his own name: Held that A. was entitled to the
dividends of the stock for her life.

JANE MEDLEY, by her will dated the 8th of June, 1827, devised
the manor of Heaver, in Kent, and other real estates, unto and
to the use of Spencer Newcomb Meredith and his heirs, upon
trust to settle the same to the use of Jane Waldo and her assigns,
during her life (but she not to have any power of cutting down

more timber than was merely necessary for repairs), with
(1) Ex relatione.
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remainder to trustees to preserve contingent remainders, with
remainder to the use of Edward Wakefield Mead, Esq. during his
life, without impeachment of waste, with remainder to trustees to
preserve &c., with remainder to the use of the first and other sons
of Edward Wakefield Mead in tail, with remainders over.

The testatrix died in December, 1829 ; and, shortly afterwards,
before the settlement directed by the will had been made, a con-
siderable quantity of timber on the estates was cut and sold under
the circumstances after mentioned, and the proceeds were invested
in the purchase of stock in Meredith’s name. The bill was filed
by Edward Wakefield Mead (who had taken the name of Waldo)
against Jane Waldo, the plaintiff’s eldest son, who was an infant,
and the trustee, for the purpose of having the rights and interests
of the parties in the stock ascertained and declared.

The cause now came on for further directions.

It appeared from the Master’s report made in pursuance of
the decree, that a surveyor employed by Meredith with the con-
currence of the plaintiff and the defendant, Mrs. Waldo, had
reported that there was a considerable quantity of timber on the
estates, which had arrived at maturity, and ought to be cut
down, as it would not improve, but, on the contrary, many of
the trees would decrease in value, if allowed to stand, having
already shewn symptoms of decay, and that some of such timber
was absolutely required to be cut with a due regard to the growth
of the surrounding trees: that Meredith, thereupon, consulted
with the plaintiff and the defendant Mrs. Waldo, and, with their
consent, ordered the trees which the surveyor had marked to be
cut down and sold, but that there remained standing on the
estates much more than sufficient for any future repairs.

It was contended by Mr. Knight for the plaintiff, and by
Mr. Tennant for the infant defendant, that, before the timber
was cut, an application ought (as in the case of Tooker v.
Annesley) (1) to have been made to the Court for its sanction,

(1) 5 Sim. 235. An illustration tiesisexplained by Lord LYNDHURST,
of the well settled rule that a tenant L.C. in Butler v. Kynnersley, 33 R. B.
for life was entitled to the interest at p. 188. The tenant for life has
on money produced by the sale of now more extensive statutory rights

timber cut by the order of the Court. under s. 35 of the Settled Land Act,
The principle of that class of authori- 1882.—O. A. 8.
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and that, as it had been done without any competent authority,
the tenant forlife ought mot to receive any benefit from it.

Mr. Jacob and Mvr. Gresley appeared for the defendant
Mrs. Waldo.

The Vice-CrancELLor said that he considered the timber to
have been cut by the authority of the trustee, who had a super-
intending control over the estate; that it was not a wrongful
act; and that the effect of it must *be the same as if it had
been done with the sanction of the Court.

His Honour, therefore, ordered, as in the case of Tooker v.
Annesley, that the tenant for life should have the dividends of
the stock during her life, and that all parties should be at liberty
to apply at her death.

[On the death of Jane Waldo the capital of the stock was
ordered to be transferred to the next tenant for life who was
unimpeachable for waste (see 12 Sim. 107).]

GAMBIER ». GAMBIER.
(7 Simons, 263—270; 8. C. 4 L. J. (N. S.) Ch. 81.)

Domicile—Personal property—International law.

By the law of Holland, the surviving parent is entitled to the income
of the children’s property until they attain 18.

By a judicial compromise of a suit in Holland, two infant children,
who were resident and domiciled (1) in this country, were adjudged to be
entitled to one fourth of their deceased mother’s personal estate: Held
that their father was not entitled to the income of their property until
they attained 18.

In 1818 the late Earl of Athlone in Ireland and Count de Reede
in Holland, married, at Paris, Miss Hope, who was possessed
of large personal property. The Earl was domiciled in Holland.
Miss Hope was born at Amsterdam, of English parents, and, at the
time of her marriage, declared her domicile to be at the Hague.

By the Code Napoleon, which is the law of Holland as well

(1) It is not quite clear whethe law of the country where they
the V.-C. meant to decide that the happened to be: see Dicey, Conflict
law of England prevailed as the law of Laws, 491, 492.—F. P.
of the children’s domicil, or as the
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as of France, the parties to a marriage, unless the contract
contains an express 'stipulation-‘to the contrary, marry with
community of property, and, in that case, the husband and wife
enjoy, during their marriage, the whole of the property belonging
to each of them, and, in the event of the marriage being dis-
solved, either by legal separation or by death, the joint property
is divided between them or their representatives, as the case
may be, in moieties. If, however, it is stated in the contract,
that the parties marry without *community of property, then
they retain the same rights to property possessed at the time
of the marriage or acquired after it, as they would have had if
they had remained single.

Previously to the marriage of the Earl of Athlone with Miss
Hope, they executed a contract, in the Dutch language, in which
it was provided that the marriage should be without community
of property ; but the contract was not passed before a notary,
according to the forms prescribed by the law of Holland, to make
it valid. )

The Earl died in 1828, leaving his wife and a son and two
daughters, one of whom afterwards died, him surviving. In
1825 the Countess married the defendant William Gambier, who
was a British subject. Previous to the marriage, a contract
dated the 16th of April, 1825, was drawn up at the Hague, in
the Dutch language, and passed before & notary, according to
the forms above-mentioned, in which community of property
was excluded ; and it was, among other things, declared that,
in case the intended wife should happen to die first, whether
with or without having a child, children or other descendants,
the intended husband should, in such event, provided the marriage
still continued to exist, obtain one fourth part of the net property
by her left, as the same might be found at her death, under
and subjeet to this condition, that such one fourth should be,
exclusively, borne by the hereditary portions of the children
who might be born of that marriage, should the same be two
or more in number, the wife, in that case, giving to her husband
such right and disposition thereof as the English laws might
allow in that respect.

There was issue of this marriage a daughter and a son, both
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of whom were born in London, the daughter in 1826, and the son

Gammigs.  in 1827/

[ *266 ]

In 1829 a suit was instituted in the Dutch Courts by William
Frederick Count Van Reede, as the guardian, by the laws of
Holland, of the children of the first marriage, against the defen-
dant Mr. Gambier, (who then was, and, for some years before,
had been resident, with his wife, in England) for the purpose of
ascertaining the legal rights of the children of the first marriage ;
the Count contending that the contract entered into on the first
marriage was void, and, therefore, that there was a community
of property between the Earl and Countess, and that, at the
Earl’s death, his children became entitled, independently of the
Countess, to a moiety of her property, in right of their father,
and that they would also be entitled to a share in the moiety
belonging to the Countess. Mr. Gambier pleaded that the Dutch
Courts had no jurisdiction over the subject-matter of the suit,
inasmuch as the late Earl and the Countess and their children
were English. In 1880, whilst these proceedings were pending, the
Countess died in England, where she and Mr. Gambier and their
children were domiciled. After her death the proceedings were
continued ; and Mr. Gambier contended that, by his wife’s death,
he had become entitled to all her property, which was chiefly in the
English Funds, and which, at the time of the second marriage, was
transferred into and still remained in the names of two trustees
(who were Dutchmen domiciled in Holland) and of the Countess.

Afterwards, a judicial compromise was made of the matter in
dispute ; and on the 24th of February, 1831, *an instrument, by
which all parties were irrevocably bound, was drawn up at the
Hague in the Dutch language, and thereby Mr. Gambier with-
drew his plea to the jurisdiction, and disclaimed all right acquired
by the laws of England to his late wife’s property, either as her
husband or by virtue of the letters of administration to her estate
which had been granted to him by the Archbishop of Canterbury ;
and it was declared that the contract entered into on the first
marriage should remain, in every respect, perfect and entire,
and that, in conformity thereto and to the contract entered into
on the second marriage, partition should be made of every thing:
which the Countess had.left, in such a manner that thereof one
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moiety should be allotted to her children by the first marriage,
and the other moiety to Mr.(Gambier, as well for himself as for
his children, who were to share in the same, each for one half,
so that Mr. Gambier was to have one fourth and his children the
other fourth. In pursuance of this instrument, one moiety of
the Countess’s stock in the English Funds was transferred into
Mr. Gambier’s name.

By the 884th Article of the Code Napoleon, the father, if the
surviving parent, has the enjoyment of the property of his
children until they attain the age of 18 years; and, by Articles
1387 and 1888, it is provided that the parents themselves cannot,
by any special conventions, derogate from the right which is
conferred upon the survivor of such parents, by Article 884.

Mr. Gambier having insisted that, as the instrument of com-
promise was made in Holland, all parties taking property under
it must take subject to the law *of that country, and, therefore,
that he was entitled to the income of his children’s share of their
late mother’s property until they attained 18, the bill was filed
by his children, who were born in England, and had always
resided there, insisting that, by the instrument of compromise,
one half of the stock which had been transferred into the defen-
dant’s name became, absolutely, the property of the plaintiffs,
and that, whatever the law of Holland might be, the defendant
was not entitled to the dividends of that moiety until the plaintiffs
attained 18; and it prayed for a declaration to that effect.

Sir W. Horne and Mr. G. Richards, for the plaintiffs :

We contend that the Dutch law regulated the acquisition of the
shares of Lady Athlone’s property to which Mr. Gambier and his
children have become entitled ; but that, when those shares were
acquired, they became the property of British subjects, and, there-
upon, the Dutch law became functus officio, and was superseded
by the law of England.

The contract made on the second marriage, and on which the
instrument of compromise was engrafted, contains an express
stipulation that, with respect to the one fourth of the Countess’s
property which Mr. Gambier was to take on the Countess’s death,
he was to have such right and disposition thereof as the English
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laws might allow. Therefore, there was an express stipulation

Gaunizn, that, \aftér’ the property had been acquired, the enjoyment of it

[ *268 ]

[ *269 ]

should be regulated by the English law : and, if the father takes
as a British subject, the children must take in the same character :
*and, consequently, the father can have no rights but what the
English law gives him.

Supposing, however, that there had been no such stipulation
in the marriage contract, the claim set up by the defendant could
not prevail ; for the children of the second marriage, as well
a8 their parents, were domiciled in England ; and, therefore, as
soon as the instrument of compromise was executed, the law of
England applied to the property taken under it: Melan v. The
Duke de Fitzjames (1), De la Vega v. Vianna (2), Sawer v. Shute (3),
Campbell v. French (4).

Myr. Knight and Mr. Short, for the defendant Mr. Gambier :

Our case is that, according to the true construction of the
instruments, the shares of the children of the second marriage
in their late mother’s property have never come to them for the
purpose of enjoyment. Lady Athlone was domiciled in Holland
at the time of her second marriage. The settlement made on
that occasion was Dutch both in form and language; and the
trustees were Dutchmen. When you have to construe an instru-
ment conferring property, you must construe it according to the
law of the country in which it is made. The marriage contract
left the rights of the children to be regulated by the law of
Holland, which gives, to the father, the right to the enjoyment
of his children’s property until they attain 18, and expressly
provides that the parents shall not, by any special conventions,
derogate from that right. *A change of domicile does not affect
a previously acquired right. The children never acquired an
absolute right to the property. The marriage contract did not
give the property to them, except sub modo. It would be unjust
to apply the English law to the compromise ; for the advocates
of the different parties, who arranged the terms of it, could
not have had in view any thing but the law of Holland : and

(1) 1 Bos. & P. 138. See 142. (3) 1 Anstr. 63.
(2) 35 B. R. 298 (1 B. & Ad. 284). (4) 4 R. R. 5 (3 Ves. 321).
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Mr. Gambier, in his answer, says that the advocate employed by
him did not insert’in'the'instrument of compromise a special
convention or stipulation to the effect of the 384th Article of the
Code Napoleon, because he assumed, and correctly assumed that
it was unnecessary, inasmuch as the plaintiffs, taking the benefit
of the concession made on their behalf under the compromise,
must take it subject to the Dutch law. By the law of this country,
Mr. Gambier would have taken the whole of Lady Athlone’s pro-
perty. What the children acquired, they acquired by the law of
Holland : can they then say that what they so acquired is to be
regulated by the law of England, when, by the law of England, their
father would have taken the whole? The language and effect of a
foreign contract cannot be affected by the domicile of the parties.

TaE Vice-CHANCELLOR :

The rights of the plaintiffs are not derived under the settlement
made upon their mother’s marriage with Mr. Gambier ; but under
the judicial compromise, which I must consider as a judicial decree
which adjudicated that the children were entitled to one fourth
of their mother’s personal estate. They take by virtue of that
judicial decision : the contract is entirely out of the question.

By the Code Napoleon, which is the law of Holland, as well as
of France, when children are under the age of 18, their surviving
parent has the enjoyment of their property until they attain that
age. Bat that is nothing more than a mere local right, given to
the surviving parent by the law of a particular country, so long
as the children remain subject to that law; and, as soon as the
children are in a country where that law is not in force, their
rights must be determined by the law of the country where they
happen to be. These children were never subject to the law
of Holland: they were both born in this country, and have
resided there ever since. The consequence is that this judicial
decree has adjudged certain property to belong to two British-
born subjects domiciled in this country; and so long as they
are domiciled in this country, their personal property must be
administered according to the law of this country. The claim
of their father does not arise by virtue of the contract, but solely
by the local law of the country where he was residing at the time
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of his marriage ; and, therefore, this property must be considered
just ag'if/it 'had‘been 'an/English legacy given to the children :
and all that the father is entitled to, is the usual reference to the
Master to inquire what allowance ought to be made to him for
the past and future maintenance of his children.

RANDALL ». RANDALL(1).
(7 Simons, 271—289; 8. C. 4 L. J. (N. 8.) Ch. 187.)

Partnership—Conversion.

Land purchased by partners in trade out of partnership funds, but
not required or used for trade purposes, is not necessarily partnership
property. In such case the intention to be co-owners of the land pur-
chased instead of partners may be inferred where the land is conveyed to
them as tenants in common.

In 1792, Richard Randall, William Randall, James Randall
and Elizabeth Randall, upon the death of their father, became
entitled, as tenants in common, to an estate, partly freehold and
partly leasehold, consisting of a dwelling-house, farm-yard, barn,
stable, garden, and lands, in the parish of Romsey Extra, in
Hampshire. Richard Randall was a land-surveyor, and William
Randall a grocer ; and the former had a separate property in the
parish. Richard and William Randall, shortly after their father’s
death, agreed to become co-partners, in equal shares, in the busi-
ness of farming, including the growing of hops; and in 1794
they entered into partnership together, in like shares, in the
business of making malt. Not long afterwards they entered into a
joint-contract with the Commissioners of the Navy, for supplying
the Navy with biscuit, and commenced the manufacture of biscuit
in co-partnership together. The farming and malting businesses
were carried on upon the family estate; and the manufacture of
biscuit, partly on the family estate and partly on Richard Ran-
dall’s separate property. In 1802, Richard and William Randall
purchased of James Randall his one fourth of the family estate
for 2801., and the purchase-money was paid or satisfied out of the
funds or other property of the partnership : but no *conveyance

(1) Davis v. Davis, ’94, 1 Ch. 393, subject; and seo the Partnership Act,

63 L. J. Ch, 219, 70 L. T. 265, con- 1890, ss. 20, 22.—O. A. S.
tains references to later cases on this ) .
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of the share so purchased was executed to them. In 1808
they purchased'of 'Miss' Liong“some' pieces of land, containing
17a. 1r. 25p., in Romsey Extra. The price was paid out of the
partnership funds, but no conveyance was executed to them ; and
the land was used by them for farming and agricultural purposes.
In 1805 they purchased of Joseph Tarver 12 acres of land, in
Romsey Extra, one moiety of which was conveyed to Richard
Randall (who was single), in fee, and the other moiety to William
Randall (who was married), and a trustee for him, to the usual
uses to bar dower. This land also was paid for out of the part-
nership funds, and was used by the purchasers for farming and
agricultural purposes. In 1808, in pursuance of an Act of Parlia-
ment for enclosing lands in Romsey Extra, certain allotments
containing 27a. 8r. 26p., were made to Richard and William
Randall, generally, in respect of their freehold and leasehold
lands in the parish. The expenses of fencing, embanking, culti-
vating and improving these allotments were paid out of the funds
of the partnership ; and the allotments wera used by the brothers
for farming and agricultural purposes. In 1820, two messuages
and gardens in Portsea were purchased by them with the part-
nership monies, of one Reeves, and were conveyed in the same
manner as the lands purchased from Tarver. These messuages
and gardens were let to tenants: and the rents, and all other
receipts and payments in respect of the rest of the estates, were
regularly entered, by Richard and William Randall, in the books
of the partnership, and were carried to the account thereof ;
because, as the answer alleged, Richard and William Randall
were tenants in common of those estates, and therefore it was
not thought necessary by them to open any separate or distinct
account of such receipts *and payments. The malting business
was discontinued in 1807 ; but the partnership in the farming
business was continued until August, 1827, when Richard Randall
died intestate as to his real estates, leaving his brother William
his heir-at-law, and having by his will, which was not duly
attested, given the residue of his personal estate to the plaintiff,
who took out administration to him with the will annexed. At
Richard Randall’s death a suit which he had instituted in
December, 1824, .for taking the partnership accounts, (which
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Raxparr  had never been settled) was pending. After his death the matters
Rawpars, in differencé were/referred; by the plaintiff and the defendant, to

[ *274 ]

arbitrators, who afterwards made their award, but which did not
relate to the premises purchased and allotted as before-mentioned.

The bill prayed that it might be declared that one undivided
moiety of the estates which had been purchased by Richard and
William Randall, formed part of the personal estate of Richard
Randall, and that the defendant, William Randall, might be
declared to be a trustee of such moiety for the plaintiff, as the
personal representative of Richard Randall.

The answer stated that Richard and William Randall having,
from time to time, a large surplus capital unemployed and not
wanted for the purposes of their co-partnership, agreed to invest
the same in occasional purchases of land, which it was agreed
should be paid for out of such surplus capital, and conveyed
to them in undivided moieties, as tenants in common, but not
as joint-tenants or as partners; and that, in pursuance of such
agreement, the several before-mentioned purchases were made
and paid for out of such surplus capital: *that these purchases
were not, in any manner, required for the purposes of the
biscuit-baking and malting concerns, nor were the same made
otherwise than as a mode of employing monies not then wanted,
by the co-partners, for the purposes of the partnership or for
the purposes of their respective separate businesses: that the
lands so purchased and the allotments made under the Inclosure
Act, were used for farming and agricultural purposes only, and
the houses and gardens bought of Reeves, were let to tenants,
and the rents were received by the defendant and Richard
Randall as tenants in common and in no other character.

Mr. Knight and Mr. K. Parker, for the plaintiff:

The estates were purchased out of the partnership funds.
The partnership businesses were connected with the produce
of land, and the sums received and paid in respect of the estates,
were entered in the books of the partnership; so that all the
partnerships were blended together. The law on this subject
is gettled by Phillips v. Phillips (1).

(1) 36 B. R. 410 (1 My. & K. 649).
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Sir William Horne and Mr. Sandys, for the defendant :

The defendant'and - his ‘brother' -having succeeded to certain
real estates which were their patrimonial inheritance, began life
by agreeing to occupy them in common. A joint occupation
by two brothers of their paternal estates, cannot, strictly speak-
ing, be called a partnership. The estates were real estates when
they began to occupy them, and, from the manner in which
they *dealt with those estates, it is clear that they intended
them to continue so. Richard Randall was a surveyor, and
William Randall was a grocer; and each of them continued
to follow his separate frade. In 1794 they engaged in the
malting business; which is a business much connected with
farming, and, in some parts of the country, is incident to it.
Having advanced a little in the world, they entered into a
contract for supplying the Navy with biscuit. Though the
accounts between the two brothers never were balanced, yet,
at certain periods, they laid out their surplus money (which
is what the bill terms their surplus capital) in the purchase
of land. They wished to realize and to make an addition to
their paternal estates; buf they did not employ the land so
purchased, in trade. The mode in which the property so
purchased was conveyed is evidence of the intention of the
parties. If they had meant to convert it into personalty, they
would have taken a conveyance to themselves, as joint-tenants,
in fee: they, however, took a conveyance, as to one moiety,
to Richard Randall, who was a bachelor, in fee, and, as to the
other moiety, to William Randall, who was married, and to
a trustee, to uses to bar dower. Each of them, therefore, took
a share distinct from the other; and there can be no doubt that
they intended to hold the property, not as partners, but in their
separate and individual capacities, and that it should remain
inheritable in each of them. The malting business ceased
in 1802, and the manufacture of biscuit terminated with the
war, in 1815.

In 1820, which was five years after all the trading had ceased,
they purchased houses in Portsea, and had them conveyed in the
same manner as before. They *continued to occupy the land as
tenants in common, until 1827, when Richard Randall died.

R-R.—VOL. XL. 10
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The doctrine of this Court, as to real estate being considered
as personal/,is applicable to trading partnerships only. In
Phillips v. Phillips the testator was a brewer at his death, and
the property as to which the question arose, consisted of public-
houses, which are an important part of a brewer's stock in
trade; they were purchased for the purposes of the trade, and
were conveyed to the testator and his partner, as joint-tenants
in fee.

THE ViceE-CHANCELLOR :

The circumstances of this case, which are very special, are
as follows :

In the year 1792, Richard Randall, a land surveyor, William
Randall, a grocer, together with James Randall and Elizabeth
Randall, became entitled, on the death of their father, to a
freehold estate consisting of a dwelling-house, garden and lands,
in the parish of Romsey Extra, and also to certain leasehold
estates in the same parish, where Richard Randall had separate
property. Richard and William, shortly after their father’s
death, commenced the business of farming and growing of hops,
which was a branch of the farming business. In 1794 they
commenced the business of making malt; and, not long after-
wards, they commenced the business of biscuit-baking, in
consequence *of a contract which they had made with the
Commissioners of the Navy. At that time and during all the
subsequent time, Richard Randall carried on his separate
business of a land surveyor, and William Randall the business
of a grocer. The farming business was carried on upon the
family estate, and the manufacture of biscuit partly on the
family estate, and partly on Richard Randall’s separate property.
[His Honour then detailed the particulars of the purchases and
allotments of land made by and to Richard and William Randall.]
No conveyance was executed of the lands so purchased, except
those purchased of Tarver, which were conveyed, as to one
moiety, to the use of Richard Randall in fee, and, as to the
other moiety, to the use of William Randall and a trustee, in
the usual manner to bar dower. All the lands so purchased
were paid for out of the partmership monies, and were used
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solely for farming and agricultural purposes. In 1820 Richard
and William Randall purchased, with partnership monies, two
messuages and gardens in Portsea, which were conveyed in the
same manner as the lands purchased from Tarver. This property
was not used for any partnership purposes, but was let to tenants.
In or before 1815, all the partnership business in trade had been
given up; but the farming business was carried on, in partner-
ship, up to August, 1827, when it was terminated by the death
of Richard Randall. He died intestate as to his real estates,
leaving his brother, William, his heir-at-law; and the plaintiff
took out administration to him with his will annexed. Richard
Randall, before his death, filed a bill against William, for an
account of the partnership dealings. After Richard Randall’s
death, the plaintiff and the defendant agreed to refer the matters
in dispute to arbitration.

The arbitrators decided on every point which was then
<considered to be a point in the cause, but there was nothing
in their award which could be considered as concluding the
present question ; it having been taken for granted, throughout
the reference, that Richard Randall’s share of the landed
property had descended fo his brother William. The object
of the present bill is to obtain a declaration that all the property
i8 personal estate.

[His Honour then referred to a number of cases shewing that
land purchased by partners for the purposes of their partner-
ship business is partnership property (see Selkrig v. Davies (1),
Crawshay v. Maule (2), Fereday v. Wightwick (3), and Phillips
v. Phillips (4).]

Taking then the law to be as it is to be collected from the
<ases to which I have referred, the question is, whether the real
estates in this case are to be considered as personal property.
Now, it does not appear that the parties purchased any part
of the land for the purposes of their partnership in trade.
Having, in the first instance, agreed to carry on the farming
business in partnership, they subsequently agreed to become

(1) 14 B. B. 146, at p. 154 (2 Dow,  (3) 32 B. R.136,138 (1 Russ. & My.
230, 242). 45, 49).
(2) 18 B. R. 126 (1 Swanst. 495). (4) 36 B. B. 410 (1 My. & K. 649).
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co-partners, first as maltsters, and afterwards as biscuit-bakers.
The ‘first'purchaseCthat_they made was of an undivided fourth
part of an estate of which they previously had a moiety as
tenants in common. It would, however, be strong to say that
because these parties, being partners in the farming business
which is not a trade, happen, collaterally to that business, to
*carry on a trade, therefore the nature of the property which
they so purchased is to be changed. And, consequently, I do
not think that it would be right to hold that the one-fourth

‘of the family estates, which Richard and William Randall pur-

chased of .their brother James, is to be considered as partaking
of the nature of personal estate.

The next estate was purchased of Miss Long; but it was
never used for any of the purposes of the partnership trade:
and, as the Judges who decided the cases to which I have alluded
have expressed their opinions to be, that land cannot become
personal estate unless it is purchased for the purposes of the
partnership trade, the land purchased of Miss Long, although
it may have been paid for out of the partnership capital,
cannot be considered as partaking of the nature of personal
estate.

With respect to the land purchased from Tarver, it was
conveyed, as to one moiety, to the use of Richard Randall in
fee, and, as to the other moiety, to the use of William Randall
and his trustee, to the usual uses to bar dower. Therefore
there was no contract, either express or implied, that it should
have any nature except that which was originally impressed
upon it.

The malting business ceased in 1807, and the biscuit-baking
in 1815. In 1820 the two brothers purchased two houses and
gardens in Portsea, which, of course, were not used for farming
purposes, but were let to tenants, Those premises were con--
veyed in the same manner as the land purchased of Tarver::
and if, in those instances in which the lands purchased by the
brothers were conveyed to them, it is to be inferred, *from the-
form of the conveyance, that they intended to hold them as real
estate, it is but fair to conclude that they intended to hold those
lands which were not conveyed to them, in like manner; for-
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it would be unreasonable to suppose that they meant to hold
part as land, ‘and 'part as impressed with the character of
personal estate.

The fair inference to be drawn from the facts of this case, is
that the trade was collateral to and arose out of the principal
business of farming: and there is no reason to conclude, from
any of the decided cases, that any of the property to which this
suit relates ought to be considered as personal estate.

Then as to the costs: both parties appear to have been asleep,
so far as the present question is concerned ; and it is too much
to say, in a case like this, which depends on a minute considera-
tion of cases and of circumstances, that the plaintiff is to blame
because he has taken the opinion of the Court; and, therefore,

the bill
e bill onght to be Dismissed without cqsts.

Tee ATTORNEY-GENERAL ». PEARSON (1).

(7 Simons, 290—317.)

Dissenting meeting-house—Trust charity.

In1701a meeting—house was founded by certain Protestant Dissenters,
for the worslnp and service of God: Held that no doctrines ought to be
taught in it which are opposed to the opinions of the founders; and, in
ascertaining those opinions, the state of the law when the meetmg-house
was founded, is to be regarded: as the Court will intend that the founders
did not mean any doctrines to be taught, which were then illegal.

{Tmis was a supplemental information and bill in reference
to certain disputes which had arisen respecting the proper
doctrines to be taught in a dissenting chapel founded by Pro-
testant Dissenters in 1701 ‘ for the worship and service of
God.” The original information and bill filed in 1817 came
before Lord Eldon upon an application for an injunction as
reported in 3 Mer. 853 (see 17 R. R. 100), and his views as to
the regulation of religious trusts of this description by the Court
of Chancery are there stated at great length; he then directed
inquiries to be made as to the nature and object (with respect
to worship and doctrine) of the charitable» foundation in this
particalar case.—O. A. 8.]

(1) Shore v. Wilson (1842) 9 C1. & John's Hospital, Bath (1876) 2 Ch. D.
Fin. 355; Attorney-General v. St. - 3554, 573.
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The founders of the meeting-house, and the original sub-
scribers and econtributors to'it, were Dissenters of the Presbyterian
sect or denomination, and it was alleged that they believed in
the doctrine of the Trinity, as Presbyterians in general did, in
and about 1701. In the course of time, however, a change of
opinion gradually took place in the sect, and the greater number
repudiated that doctrine. The new principles gained ground
amongst the congregation of the meeting-house in question;
and, for some years before the end of the last century, the
trustees, ministers and the majority of the congregation, had
ceased to be Trinitarians. * * *

In April, 1822, the cause was heard and a decree was made
directing the same inquiries as the order of 1817 had directed,
and also who were proper persons to be trustees of the funds
and éstates, and who had, from time to time, been in the
occupation or receipt of the rents of the property.

[Supplemental proceedings having become necessary by
reason of death and other changes, the present information and
bill was filed praying] for a declaration that the meeting-house
and other property ought not to be applied to the support or
teaching of the doctrines of any sect of Protestant Dissenters
who denied the Trinity, or professed any opinions which, at the
time of the erection of the meeting-house, could not be legally
taught or preached; and for a declaration that the defendants
were not duly appointed trustees, or, if they were so appointed,
that they ought to be removed and some proper persons
appointed new trustees jointly with the plaintiff. * * *

Mr. Knight and Mr. James Russell :

The meeting-house could not have been founded for the
purpose of propagating Unitarian doctrines; for those doctrines
could not then be legally taught. * * *

The chapel was registered, which it could not have been, if
it had been a Unitarian chapel; and, in the licence, it is termed
a Presbyterian chapel. The opinions of the original Presby-
terians with respect to the Trinity accorded with the doctrine of
the Established Church on that subject. The chief, if not the
only point on which they dissented, was Church government.
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Our evidence shews that the congregation who attended the
chapel up to 1780, were Trinitarians.

At all events this Court will not allow the revenues of a
charity to be severed from the charity.

Mpr. Rolfe, Mr. Booth and Mr. Falconer, for the defendants :

The question is whether the maintaining of any particular
tenets is necessary to the execution of the trusts created by the
deeds by which this chapel was founded and endowed. It was
founded by certain Protestant Dissenters who, in the beginning
of the 18th century, were called Presbyterians. The charac-
teristic of that sect was that they admitted of no creed, but all
persons who received the Holy Scriptures as the Word of God,
were admitted to the communion of their Church. They abjured
all tests and every restraint on the freedom of inquiry, and left
every one at liberty to entertain and inculcate those doctrines
which were the result of that inquiry. The language of the
deeds, as is the case in all the Presbyterian trust deeds of the
same period, is very general. They do not, like the deeds of
almost every other class of Dissenters, prescribe what particular
doctrines are to be preached in the chapel. All that is *expressed
in the deed of 1701, is that the meeting-house was intended to
be used for the service and worship of God. If the founders had
intended to limit the doctrines to be taught in the chapel, they
would have followed the example set them by other Dissenters,
and have mentioned them specifically. * * *

If a chapel were founded at this day, by a Unitarian, for the
service and worship of God, and the minister, trustees and all
the congregation, were, at some future time, to be convinced of
their error and become converts to Trinitarianism, would this
Court compel them to *continue in error, although the chapel
was founded, simply, for the service and worship of God. * * *

Part of the funds was given to the chapel during the time
when the Unitarian doctrine was preached in it. The decree
ought, therefore, fo direct an inquiry, at what times the several
gifts were made to the chapel; and it must also declare what
doctrines ought to be preached in the chapel, and not merely
what doctrines ought not to be preached in it.
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THE ViceE-CHANCELLOR :

When, as in the present case, a gift is made or a trust is
created by certain persons, of certain funds, for the service and
worship of Almighty God, the thing to be regarded, is what were
the religious tenets in general of those persons? Because it
would not be a just application of those trust funds, if they were
allowed to be employed for the sustentation of religious opinions
which the donors themselves would have disavowed. The state
of the law, too, at the time when the gift was made or the trust
created, is not to be disregarded. It must be regarded in some
sense and in some degree; because it may assist in determining
what were the opinions of the persons who created such a
religious trust as we find in this case. And if we do find that,
at that time, the preaching and promulgating certain doctrines
and opinions were prohibited by the statute law, it may be
reasonably inferred that the *persons who created the trust for
the worship and service of God, did mean such a trust as would
not include the promulgating of those doctrines and opinions
which, at the time, it was illegal to promulgate.

I have heard and read a great deal about the extreme anxiety
which was manifested by the Presbyterians, the Independents
and the Baptists (the three principal classes of Dissenters) to
have their societies unfettered by creeds: I cannot, however,
but think that, in their minds, it was of much more importance
that their ministers should inculcate certain religious doctrines
upon the minds of their hearers, than, simply that they should
be at liberty to preach what they pleased ; and that they thought
that the supporting and inculcating of certain doctrines, assumed
by them to be religious truths, was of more importance than
the method by which those truths should be disseminated.
They meant, without doubt, that those opinions should be
taught which they themselves entertained; but they objected
to their being taught by means of a creed: and the result has
shewn how very much their object has failed with respect
to the Presbyterians at least. In a late edition of Neal’s
History of the Puritans, it is stated that, in almost all the
Presbyterian congregations there has taken place a change of
opinions, and that they have swerved from the doctrines of their
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forefathers and have now become advocates of very different
tenets.

My opinion, therefore, is that, looking at what, as is not
denied, were the opinions of the Presbyterians at the time when
this charity was founded (which was from 1701 to 1726) we
may reasonably infer that they never could have meant that
that particular doctrine should be taught, in this chapel, as part
of the worship and *service of God, which is attacked by the
present information. So, supposing the state of the law had
permitted it, if the persons who founded this chapel had been
Mahometans, and they had directed that it should be used for
the service and worship of God, I should have thought it to be
a matter of course, that they must have meant the service of
God by means of disseminating Mahometan principles. And
unless the construction which I have mentioned can be put on
the language of these deeds, there is no limit to the doctrines
which it might be said may be taught in this chapel consistently
with the views of the original founders.

The decree, therefore, ought to be so framed as to exclude
those particular doctrines which the information complains of,
from being preached in the chapel. But I do not agree with the
defendants’ counsel, that the decree ought to specify, affirma-
tively, all the doctrines that may be taught; for that would be
endless. If the charity is found in such a state that some
opinions are intended, by the present holders of the chapel, to
be disseminated which one may be reasonably sure were not
contemplated by the original founders, it is quite sufficient to
declare that those opinions shall not be maintained by the
persons who preach in the chapel; and those persons who do
avowedly maintain the opinions which according to the view of
the Court, ought not to be preached in the chapel, ought not to
be trustees of the chapel: for there is a manifest incongruity in
having persons of one strong religious belief administering a
trust created in favour of persons of another religious belief.

I say this without, in the least, animadverting on the personal
character of the gentlemen who are concerned ; *because I know
nothing whatever to impeach it: and it is, merely, because they
entertain opinions which, in my opinion, ought not to be
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preached in the chapel, that I shall direct them to be removed
from 'being 'trustees ‘of ‘the trust property, and direct other
persons to be appointed in their place, who do not profess those:
doctrines and opinions.

Declare that the meeting-house, tenements and hereditaments.
and other property in the pleadings mentioned, ought not to be
applied to the support or teaching of the doctrines of any sect
of Protestant Dissenters who deny the doctrine of the Holy
Trinity, or profess opinions as to the Christian religion, which, at
the time of the erection of the said meeting-house, could not be.
legally taught or preached therein.

* * * * »

KERRICK ». SAFFERY.
(7 Simons, 317—318; 8. C. 4 L. J. (N. 8.) Ch. 162.)

Mortgagor and mortgagee—Bankrupt—Parties.

‘Where money is secured by a mortgage for a term, and by a trust for-
sale of the fee, the mortgagee, if he files a bill praying for a sale only,
is not entitled to foreclose the fee, nor, unless he amends his bill, to-
foreclose the term.

The mortgagor, who had become bankrupt, was held not to be a
necessary party to the suit.

A sux of money lent by the plaintiff, was secured by & mort-
gage of an estate for a term of years, and by a trust for sale of’
the fee. The mortgagor afterwards became bankrupt. The bill
was filed against him, his assignees and the trustees, and also-.
against *other persons interested in the estate, praying for a.
sale, but not for a foreclosure.

Myr. Knight and Mr. Bethell, for the plaintiff, contended that.
the plaintiff was entitled to a decree for a foreclosure of the fee.

Myr. Cooper, for the defendant, the mortgagor, said that, as.
he had become bankrupt, he was not a necessary party to the:
suit : Collins v. Shirley (1).

Mpr. Evans, for the assignees.
(1) 32 R. R. 307 (1 Russ. & My, 638).
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Sir W. Horne, Mr. Rolfe, Mr. C. Romilly, Mr. J. Romilly
and Mr. Haldane, for the ‘other defendants.

The Vice-CHANCELLOR said that, as the bill prayed for a sale
only, the plaintiff was not entitled to any other relief: but that
he would give the plaintiff leave to amend his bill for the purpose
of praying a foreclosure of the term ; and that, when the term
was foreclosed, the debt would be satisfied, and the fee would be
held in trust for the assignees of the mortgagor.

His Honour also ruled that the mortgagor was not a necessary
party to the suit; asthe whole of his property, and, consequently,
his right to redeem the term, were vested in his assignees.

—— s

FAULKNER ». BOLTON (1).
(7 Simons, 319; 8, C. 4 L. J. (N. S.) Ch. 81.)

Mortgagor and mortgagee—Redemption.

If the plaintiff in a suit for redemption, does not pay the principal and
interest at the time appointed, he will not be allowed to redeem, although,
before the motion to dismiss is made, he has tendered the amount reported
due, with the subsequent interest.

Tmrs was a suit for the redemption of a mortgage; and a
decree had been made in the usual terms. The defendant
attended to receive the money, at the time and place appointed

by the Master ; but the plaintiff did not attend.

Myr. Tennant, for the defendant, now moved that the bill
might be dismissed, with costs.

Mr. Wigram, for the plaintiff, said that the plaintiff was ready
to pay the principal, with interest up to the present time, and
asked that he might be allowed toredeem : and that it appeared,
by affidavit, that, about seven weeks after the time fixed by the
Master, the plaintiff had tendered to the defendant the principal
and interest up to that time, and 25l. in addition.

But the Vice-CHaNCELLOR refused to allow the plaintiff to
redeem, and ordered the bill to be
Dismissed.
(1) Collinson v. Jeffery, *96, 1 Ch. 644, 65 L. J. Ch. 375, 74 L. T. 78.
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ATTORNEY-GENERAL ». AKED (1).
(7 Simons, 321—325.)

Dissenting meeting-house.

The management of the affairs of a Dissenting chapel, was vested
in the communicants. The congregation being dissatisfied with their
minister, held a meeting, at which they resolved that he should be
recommended to resign. Neither the minister, nor a majority of the
communicants was present at the meeting : but the resolution was after-
wards signed by a majority of them, and communicated to the minister :
Held, that the resolution was tantamount to a dismissal, although it was
not come to at a meeting, at which a majority of the communicants was
present.

TaE defendants were the trustees of two buildings, one of
which was a meeting-house for Protestant Dissenters holding the
‘Westminster confession of faith and independent form of church
government, and the other, a dwelling-house for the minister of
the meeting-house. Among Dissenters of that class, no persons
are admitted to any voice or share in the management of their
affairs, either spiritual or temporal, but such of the congregation
as sit down at the Lord’s table, and their final determination and
resolution is declared by the opinion of the majority of such
communicants ; and, ever since the foundation and establishment
of the meeting-house in question, such had been, invariably, the
custom and practice in the management of the spiritual and
temporal matters connected therewith.

In December, 1832, several of the frequenters of the cha.pel
being dissatisfied with Newell’s conduct, on *account of his
having neglected his duty and on other grounds, a meeting was
held, at which it was unanimously resolved to address, to Newell,
a letter to the following effect : ‘‘ Reverend Sir: We the under-
signed, being trustees, church-members or seat-holders now or
formerly assembling at Booth Chapel, finding it utterly impossible
for us to derive that comfort and spiritual benefit under your
administration which we conceive the Gospel is so abundantly
calculated to impart, we, therefore, most earnestly request you
to take into serious consideration the importance and respon-
sibility connected with the office you sustain and the uncomfort-
able state of the church and congregation, and we most earnestly

(1) Cooper v. Gordon (1869) L. R. 8 Eq. 249, 38 L.. J. Ch. 489, 20 L. T. 732.
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entreat you to tender in your resignation at as early a period as

you possibly can.”/V Alniajority'of 'the communicants was not
present at the meeting; but the letter was, afterwards, signed
by a majority of them. The defendant Calvert, one of the com-
municants, waited upon Newell with the letter, after it had been
8o signed, and explained to him its contents ; but Newell refused
to look at the letter, and said that he would remain where he
was and that it was his determination to take shelter under the
law. The trustees then caused a special meeting of the ministers
and deacons of the same denomination of Dissenters, to be sum-
moned as an Association; and such Association was held in
the vestry of Sion Chapel, Halifax. Newell attended, the letter
was read, the number of signatures thereto and the total number
of the members of the congregation was stated, and the reasons
why the congregation wished Newell to resign were explained,
and Newell was heard in relation thereto : whereupon the Associa-
tion, with the exception of two deacons who did not vote, resolved :
“That a requisition having been presented, signed by eight
trustees, forty-six *members (1), and ten seat-holders, requesting
Mr. Newell o resign his pastoral charge: it is the opinion of this
meeting, in order that the cause of the Gospel may no longer
suffer injury, that Mr. Newell ought to resign his charge, and
that the Association recommend and advise this step only under
the influence of Christian motives.” v

Newell, however, still refused to resign: upon which the
trustees brought an ejectment against him, in order to obtain
possession of the chapel and dwelling-house. One object of the
information and bill was to restrain that action, on the ground
that Newell had not been regularly dismissed from his office.

The injunction having been obtained,

Mr. Jacob and Mr. Elmsley now shewed cause against
dissolving it :

They contended that no resolution was come to, at the first

meeting, for dismissing Newell from his office, but that the

resolution was, merely, that he should be requested to resign :

(1) The communicants who signed the requisition, were more than two-
thirds of the whole number.,
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that, whatever is to be done by a body, must be done at a meeting
of the body/dulyand properly called, and the party to be judged
ought to be cited to attend it: that a majority of the communi-
cants was not present at the meeting, and that Newell had no
notice of it: Attorney-General v. Scott (1) ; Attorney-General v.
Davy (2).

Mr. Knight and Mr. Koe appeared for the defendants.

THE VicE-CHANCELLOR :

In my opinion, the trustees as well as the congregation, have
behaved with great forbearance towards Mr. Newell. It is evident
that the conduct of that gentleman had created very considerable
dissatisfaction among the congregation, for a long period; but no
proceedings of a hostile character were taken until December,
1832. The letter written to Mr. Newell, by the desire of a
majority of the members of the congregation, suggesting that he
should tender his resignation, is, in. my opinion, tantamount to
a dismissal. That resolution, however, having been communi-
cated to him, and he having refused even to look at it, a meeting,
in the nature of an ecumenical council, was subsequently held,
composed of ministers and deacons, at which a resolution was
passed, with almost unanimous approbation, (two deacons only
remaining neuter) that, under the circumstances of the case,
Mr. Newell ought to resign his office; which was only a civil
confirmation of the request politely made to him by the majority
of the communicants. Though it does not precisely appear what
the number of persons forming the congregation is, there is no
<doubt that a majority entertained an opinion that Mr. Newell
ought to be removed : for the trustees, in their answer, say that
4 majority of the communicants concurred in the resolution for
his removal, and deny that a majority was desirous that he should
remain. They also state that a large majority of those sitting
down at the Lord’s table, was desirous that he should resign,
and that such majority was still desirous that he should resign
his office. For my own part, I clearly understand that the
desire of the trustees and a majority of the communicants, that
Mr. Newell should resign, was expressed by the letter of December,

(1) 1 Ves. Sen. 413. (2) 1bid. cited 419.
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1832 ; but, in order to prevent the appearance of dealing harshly
*or of relying too/much omtheir own opinion, they procured the
ecumenical council to be convened, which confirmed the previous
determination. Mr. Newell refusing quietly to acquiesce in that
resolution and quit the chapel, an action of ejectment was
brought, in January last, to turn him out; and I have heard no
reasonable ground stated why that action should not be suffered

{o proceed.
Injunction dissolved.

EDWARDS ». JONES.
(7 Simons, 325—336; S. C. 4 L. J. (N. S.) Ch. 163.)

-AFFIRMED on appeal as reported in 1 My. & Cr. 226.]

EDWARDS ». Tae GRAND JUNCTION RAILWAY
COMPANY.
(7 Simons, 337—343; 8. C. 6 L. J. (N. 8.) Ch. 47.)

{AFFIRMED on appeal as reported in 1 My. & Cr. 650.)

ARNOLD ». HARDWICK.
(7 Simons, 343—344; 8. C. 4 L. J. (N. 8.) Ch. 152.)

Appointment.

If the donee of a power appoints the fund to one of the objects of the
power, under an understanding that the latter is to lend the fund to the
former, although on good security, the appointment is bad.

SawuEL Jaues ArvNoLp, the father of the plaintiffs, being,
under the will of Walter Pye, Esq., entitled to a sum of stock
for his life, and having power to appoint it, subject to his life
interest, amongst his children, made an appointment of part
of the fund, and assigned his life interest therein, to two of
his sons. The defendants (who were the trustees of the stock)
having reason to think that the appointment had been made
under an understanding, between the father and his sons, that
the latter should lend the proceeds of the sum appointed, to the
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former, but on good security, refused to transfer that sum to
the plaintiffs ; upon which the bill was filed, by the appointees,
praying that the defendants might be decreed to make the
transfer.

The answer stated the grounds upon which the suspicions
of the defendants as to the intended loan, were founded.

Mr. Barber and Mr. Ayrton, for the plaintiffs.
Mr Turner, for the defendants.

The Vice-CranceLLoRr said that, if there was any antecedent
bargain between the father and his sons, that, if the appointment
were made, the fund should be lent to the father, the appoint-
ment would not be good ; and that the question was whether, in
consequence of what was stated in the answer, the trustees ought
to be directed to transfer the fund without further inquiry.

Mpyr. Turner then said that the persons entitled to the fund
in default of appointment, ought to be made parties to the suit :
and his Honour being of that opinion, the cause was ordered to
stand over in order that they might be made parties.

In the course of the argument M‘Queen v. Farquhar (1) and
Farmer v. Martin (2) were referred to.

ELLIS ». SELBY.
(7 Simons, 352—364; 8. C. 4 L. J. (N. 8.) Ch. 69.)

[AFFIRMED on appeal as reported in 1 My. & Cr. 286.]

(1) 8R. R. 212 (11 Ves. 467).  (2) 29 B. B. 151 (2 Sim. 502).
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CLAY ». PENNINGTON.
(7 Simons, '370--372'8.'¢/6 L:'J. (N. S.) Ch. 183.)
Will —Construction.

. A testator bequeathed his residuary estate to his grandchildren, and in
case they should all die without leaving issue, then to the children of A.
and their issue, in equal shares, or unto such of them as should prove their
right within two years after the death of his grandchildren without issue.

A. had five children, two of whom were living at the date of the will and
survived the testator; the others died before the date of the will, but two of
them left issue: Held that all A.’s descendants who were living at the
death of all the testator’s grandchildren without issue, or who should be
born within the two years, would be entitled to participate in the residue.
Jorx Dixon, by his will dated the 21st of May, 1800, gave the
residue of his personal estate to trustees, in trust to pay the
interest to his daughter, Elizabeth Goff, widow, during her life,
and, after her death, in case she should leave any children by
any future marriage, in trust to pay the capital amongst such
children and his granddaughter, Ann Goff, in equal shares; but,
if his daughter should leave no children by a future marriage,
then to his granddaughter, Ann Goff: and in case his said
granddaughter or any of his grandchildren thereafter to be born,
should happen to die before the monies thereinbefore directed to
be paid to her, him, or them, should be actually paid, due or
payable, leaving lawful issue, such issue was to take and be
entitled to his, her or their deceased father or mother’s shares,
in equal shares and proportions if more than one, and, in default
of such issue, the share or shares of him, her, or them ro dying,
was and were to go and survive to the other or others of them,
his said grandchildren, in equal shares and proportions, and to
the issue of such of them as should be then dead leaving lawful
issue: and in case all his said grandchildren should happen
to die without leaving issue before the bequests thereinbefore
mentioned should respectively become due, then he gave and
bequeathed all his said surplus monies unto the children of his
brother, Benjamin Dixon, and their lawful issue, in *equal shares
and proportions, or unto such of them as should make and prove
their right, to the satisfaction of his trustees, within two years next
after the first notice thereof to be given in the London Gazette, and
which notice he directed his trustees to insert once each month for
the first six months next after failure of issue of his said daughter.

R.R.—VOL. XL. 11
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The testator died shortly after the date of his will. Ann Goff

Pexnivatoy, (ied)Vwithout)desue; in11821. Elizabeth Goff died in May,

[*372]

1882, without having been married after the date of the will.
Benjamin Dixon, the testator’s brother, had five children, three
of whom were dead at the date of the will: the other two
survived the testator and died, in the lifetime of Elizabeth Goff,
leaving issue: and two of Benjamin Dixon’s other children who
died in the testator’s lifetime, left issue living at the death of
Elizabeth Goff.

The bill was filed by the issue of the two children of Benjamin
Dixon who survived the testator, against the surviving trustee
of the will and the issue of the two other children of Benjamin
Dixon, praying that the rights and interests of the plaintiffs in
the testator’s residuary estate, might be ascertained, and that
their shares might be transferred to them.

My, Knight and Mr. Twrner, for the plaintiffs, said that the
question was whether, under the bequest to the children of
Benjamin Dixon and their lawful issue, the two children who
were living at the date of the will, did not take absolute interests;
inasmuch as those words would have created an estate tail in real
estate: but, if the word ‘‘ issue ”’ was to be considered as a word
of purchase, then the testator could not have *intended to give
to the issue of a child, which child could not take; and, con-
sequently, that the issue of the two children who survived the
testator, were alone entitled to the fund.

Myr. Kindersley appeared for the defendants.

The Vice-CHaNCELLOR said that it appeared, from the context
of the will, that the testator, by the word ‘ issue,” meant
““children:” and that he intended that all the children and the
issue of all the children of Benjamin Dixon, who should prove
their right within two years and one month after the death of
his grandchildren without issue, should participate in the fund ;
and that, in the events that had happened, all the descendants
of Benjamin Dixon who were living at the death of Elizabeth Goff
or who should be born within two years and one month after that
event, would be entitled to participate in the fund.
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WHITE;»,, WAKEFIELD (1).
(7 Simons, 401—418; 8. C. 4 L. J. (N. S.) Ch. 195.)

Vendor and purchaser—Lien—Notice.

If a vendor who knows that the purchase-money is trust money,
~uffers one of the trustees to retain part of it, without the knowledge
of the co-trustees or the cestuis que trust, he has no lien on the estate
for the part so retained.

‘Where a vendor signs a receipt for the whole purchase-money, but
suffers the purchaser to retain part of it, and remains in possession of the
estate as tenant to the purchaser; his possession is no notice, to a sub-
sequent purchaser or incumbrancer, of his lien on the estate for the sum
retained.

TaE facts of the case are sufficiently stated in the judgment.]

The Solicitor-General and Myr. Wood, for the plaintiff

who as unpaid vendor claimed a lien on an estate for part
of the purchase-money remaining unpaid, and who remained in
occupation of the estate as tenant, cited Mackreth v. Symmons (2);
Hughes v. Kearney (3), Daniels v. Davison (4), Allen v. Anthony (5). .

Myr. Jacob and Mr. John Romilly for the defendant Lord
Western one of the trustees who purchased the property with
trust money available for that purpose].

Myr. Tennant for Lord Berwick ‘another of the purchasing
trustees’ .

Mr. Koe, Mr. Wakefield and Mr. Bellasis [for persons
beneficially interested under the trust for purchase] .

MMr. Kindersley and My. K. Parker (for certain annuitants
claiming as incumbrancers upon the life interest of the tenant
for life of the purchased property .

Mr. Knight and Mr. Hayter for Few [who had acted as
solicitor and trustee for the annuitants] .

(1) Bickerton v.' Walker (1885) 31 (3) 9 B. R. 30 (1 Sch. & Lef. 132).
<h. Div. 151, 55 L. J. Ch. 227,53  (4) 10 R. B. 171 (16 Ves. 249; 17
L.T. 731, Ves. 433).

(2) 10 B. B. 85 (15 Ves. 329). (3) 15 R. R. 113 (1 Mer. 282).
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The Solicitor-General, in reply. * * *

THE VicE-CHANCELLOR :

This case has been very fully and ably argued; and the
simple circumstances of it are that Lord Western, Lord
Berwick and Mr. Edward Wakefield, being trustees of a
fund in this Court, which, under the settlement on the mar-
riage of Mr. Edward Gibbon Wakefield, was to be laid out in
land. Mr. Edward Wakefield, on behalf of himself and his
co-trustees, entered into a contract with Mr. White, the plain-
tifi’s father, for the purchase of an estate in Gloucestershire
for 11,000!. It is in evidence, by the correspondence that took
place between the solicitors of the parties, *that Mr. White
knew that the money was trust-money. Mr. Edward Wakefield,
on behalf of his son, Mr. E. G. Wakefield, the tenant for life
under the settlement, made an arrangement with Mr. White,
by which the plaintiff was to become tenant of the estate to
Mr. E. G. Wakefield, at the rent of 400l. a year. In August,
1820, the purchase-money was raised by sale of part of the
stock ; but, owing to some delay on the part of the vendor, the
purchase was not completed until 1821. In the month of
August in that year, the estate was conveyed to the trustees
upon the trusts of the settlement, and Mr. White signed a
receipt, in the usual form, for the 11,000/. He did not,
however, receive the whole of that sum; for 2,000l., part of
it, was retained by Mr. E. Wakefield. On the 18th of August,
1821, an account was settled between Mr. Edward Wakefield
and Mr. White, which, after noticing certain sums paid to
White and a deduction for the loss that had been sustained
by selling out the stock at the time when the purchase was
not ready to be completed, concludes thus: By amount
retained until the remaining signatures are obtained, and until
certain attested copies of deeds are delivered and lease executed,
and other legal matters are completed, but which it is under-
stood, by all parties, can be done very soon; and which balance
it is agreed between William White and Edward Wakefield, shall
carry interest at and after the rate of 4l. per cent., provided
Mr. White gives two months’ notice for the payment of the same."
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Now, if any doubt existed as to the nature of the transaction
upon the face 'of/'this' account, the 'subsequent correspondence
shews that it was a transaction by which White agreed that
the 2,000l. should remain in the hands of E. Wakefield, who
should himself pay *interest for it at four per cent., and should
not be called upon to pay the principal until after two months’
notice given to him by White.

This mode of dealing was one which makes this case differ,
essentially, from the common case between vendor and purchaser,
where, from mistake, or for the convenience of the purchaser, it
happens that the estate is conveyed without payment of the
purchase-money in full: for, as White knew that the estate
was to be purchased with trust-money, he ought to have taken
care that such an arrangement was made as that the purchase-
money might be safe and forthcoming. But this transaction
is totally different; for the money was left under the absolute
control of E. Wakefield: and, as White did so deal with one
of the trustees without the concurrence of the co-trustees or
their cestuis que trust, he cannot be permitted, as against
them or the annuitants and their trustee, to say that he has a
right to consider the estate as virtually mortgaged to him for the
unpaid part of the purchase-money. Therefore the essence of the
claim which the plaintiff makes against the estate, totally fails.

Suppose however that it were otherwise, and that there had
been a lien; then the question would be whether, if there were
no actual notice to the annuitants, they would be bound by the
lien, because their attorney had notice that the plaintiff was in
possession of the estate. The only fact of which they could
have had notice, was that the money was not paid. But as
White had declared by the conveyance, in the most solemn
manner, that he had received all the money, no man could be
expected to inquire whether the purchase-money had been paid :
and, therefore, if there had been *any lien, the case must have
totally failed as against the annuitants.

My opinion is that this is not a case in which the Court ought
to recognize that there was any lien on the estate for the
purchase-money unpaid.

Bill dismissed with costs.
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LEWIS ». LANGDON.
(7 Siméis/ 421-596; 8. C. 4 L. J. (N. §.) Ch. 258.)

Partners—Injunction.

A. and B. carried on the business of a pencil-maker, under the firm
of A. and I.. A. died, and B. carried on the business, under the firm of
B. & Co., successors to A. and L. A.'s executor, having commenced
the same business, under the firm of A. and L., an injunction was
granted to restrain him from using that firm, until the right should
have been tried at law.

IN and before 1788, Stephen Brookman and Joshua Langdon
carried on the business of making and selling lead pencils, at
No. 28, Great Russell Street, Bloomsbury, under the firm of
Brookman and Langdon. In 1788 Stephen Brookman died. In
1798 Joshua Langdon died, having, by his will, appointed
VWilliam Langdon his executor and made him his residuary
legatee. In May, 1828, William Langdon died intestate, and
administration of his effects was granted to Fruzan Langdon,
his widow. After the deaths of Stephen Brookman, Joshua
Langdon and William Langdon, *the business was carried on
under the same firm and at the same place, by Joshua Langdon,
William Langdon and Fruzan Langdon in succession. In June,
1828, Fruzan Langdon took into partnership with her the plain-
tiff, James Lewis, (who was the half-brother of the intestate,
and was then considered to be his sole next of kin), and they
carried on the business under the same firm and at the same
place. During that partnership William Tobias Langdon claimed
to be the son and sole next of kin of the intestate, and divers
legal proceedings were had, with respect to such claim, between
William Tobias Langdon and Fruzan Langdon and James Lewis.
In July, 1832, they came to an agreement in writing for the
settlement of their disputes, whereby it was agreed that the
business of William Langdon and the profits arisen from the
same since his decease, should belong to ¥ruzan Langdon and
James Lewis. In November, 1834, Fruzan Langdon died, having,
by her will, appointed the defendant, Augustus Langdon, and
two other persons, her executors. After the death of Fruzan
Langdon, James Lewis took the plaintiff, G. E. Warren, into
partnership with him, and they carried on the business at
No. 58, Great Russell Street, under the firm of James Lewis
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& Co., successors to Brookman and Langdon (1). In January,
1835, the defendant, Augustus,Langdon, commenced carrying
on the business of making and selling lead pencils, under the
firm of Brookman and Langdon, at No. 27, Great Russell Street.

In May, 1885, the bill was filed, praying that the defendant
might be restrained from marking any pencils with the name or
firm of Brookman and Langdon, and from using the same name
or firm in carrying on his business, and that he might account
for and pay, to the *plaintiffs, the profits made by him by using
that name or firm.

The plaintiffs now moved for the injunction.

Mr. Knight and Mr. Duckworth, in support of the motion :

The right to use the designation of a partnership, ranges
itself under the head of goodwill. Goodwill survives, and the
personal representative of the late partner has nothing to do
with it. Consequently, on the death of Fruzan Langdon, the
right to use the name of the late partnership, vested in Lewis,
the surviving partner. We do not, however, disclaim any aid that
mnay be derived from the agreement of July, 1832, whereby the
business of William Langdon became the property of Fruzan
Langdon and James Lewis. If Augiistus Langdon chooses
to deal in pencils, he must deal in his own name.

Sir William Horne, Mr. Wakefield, and Mr. Lotat, for the
defendant :

The law as to goodwill has been mis-stated by the counsel for
the plaintiffs. But we deny that the right in question is good-
will: it is stock in trade; and, on the death of one partner,
it does not belong to the survivor, but the whole must be sold,
and the proceeds divided between the surviving partner and the
personal representative of the deceased partner. The plaintiffs,
although they insist that we ought not to use the name of
Brookman and Langdon, do not use it themselves: they call

(1) There appears to have been the present M. R.’s observations on
some clause in this agreement under the case, Lindley on Partnership,
which a surviving partner might 448, 6th ed.); but the clause is not
claim to continue the partnership stated either in this report or in the
business in the name of the firm Law Journul Report.—0. A. S.

(see the judgment, post, p. 169, and
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themselves, ‘‘ Successors to Brookman and Langdon.” On the
death of Fruzan Langdon, there being no longer either of the
names in the firm, Lewis did not think himself at liberty to con-
tinue to use the style of Brookman *and Langdon, and, therefore,
he abandoned it. It is a fraud on the public to use a false firm.

(TrE Vice-CHaNCELLOR: The Legislature has never thought
fit to interfere; and I cannot allow it to be a fraud. If Lewis,
after the death of Mrs. Langdon, had carried on business and
sold pencils under the name of Brookman and Langdon, and a
stranger had sold pencils under that name, he would have had
a right of action against the stranger. Will not the question in
this case be, what is the meaning of the expression, in the agree-
ment, that the business of William Langdon shall belong to
Fruzan Langdon and James Lewis ?)

The agreement gives nothing but the liberty to carry on the
business and to retain the profits.

THE VicE-CHANCELLOR :

The question in this case depends on the right, in the sur-
viving partner, to carry on the business under the name of the
partnership.

Lord EvpoN, certainly, has expressed a doubt in the case
of Crawshay v. Collins (1), upon what has been understood to
be the proposition laid down by Lord RossiLyn, in the case
of Hammond v. Douglas (2). It is true that the question might
have been, to a certain degree, whether, having regard to what
had taken place, the money should be considered to beloug
to one party rather than to another: and it is, also, observable
that Lord ELpon might have been throwing out his observations
with reference to a supposed connexion between the place where
the business was carried on, and the goodwill. But it occurs
to me that, if the goodwill is to be considered as a saleable
article which belongs to *the partnership, then this consequence

(1) 10 R. R. 61 (15 Ves. 218, 227).  belonged exclusively to the sur-

(2) 5 Ves. 5339, where it was held viving partner, a proposition quite

that the goodwill of a partnership inconsistent with modern authorities.
business on the death of a partner —O. A. 8.
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must follow, namely, that the surviving partner must be under
an obligation to''earry on 'the' trade for some time after his
partner’s death, in order that the thing which is said to be
saleable, may be preserved until it can be sold.

If a partnership were carried on between A. and B. under the
name of Smith & Co., and the surviving partner chose to
discontinue the business and to write to the customers and
say that his partner was dead, and that the business was at
an end, the effect would be that that which is said to be saleable
would cease to exist. Now what power is there in a court of
equity, to compel a partner to carry on a trade after the death
of his co-partner, merely that, at a future time, the goodwill, as
it is called, may be sold ? It is plain that, unless there is such
a4 power in this Court, it must be in the discretion of the
surviving partner to determine what shall be done with the
goodwill ; and, if that is the case, it must be his property.

I cannot but think, when two partners carry on & business in
partnership together under a given name, that, during the
partnership, it is the joint right of them both to carry on the
business under that name, and that, upon the death of one
of them, the right which they before had jointly, becomes the
separate right of the survivor (1).

My opinion, therefore, is that Mr. Lewis, by becoming the
surviving partner of Mrs. Langdon, had, in himself, the right
to use, eitb)er simply or in a modified way, the firm of Brookman
and Langdon under which the partnership business was agreed
to be carried on by virtue of a clause which I find in the agree-
ment : *and he cannot be said to have abandoned that right;
for he has made use of the firm as subsidiary to the new
partnership which he is now carrying on under the name
of James Lewis & Co., successors to Brookman and Langdon,
and thereby he connects himself with the former partnership
of Brookman and Langdon. As, therefore, Mr. Lewis has never
abandoned the right which accrued to him on the death of
Mrs. Langdon, the consequence is, that Mr. A. Langdon, who
is the executor only of Mrs. Langdon, has no right to use the

(1) This dictum was apparently overruled; see note on preceding
‘based on Hammond v. Douglas, since page.—O. A, 8.
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partnership firm for his own benefit; and, therefore, I shall
immediately grant @mninjunction to restrain him from using that
firm in carrying on his business. But, if the parties wish to
have the question decided in a court of law, I will direct an
action to be brought by Mr. Lewis against Mr. A. Langdon for
that purpose (1).

BATES ». BONNOR.
(7 Simons, 427.)

Vendor and purchaser—Mortgagee.

A mortgagee purchased part of the mortgaged estate. Ilis principal
und interest, calculated up to the 24th of March, exceeded the purchase-
money. He was let into possession from the preceding Christmas.

A MORTGAGEE purchased part of the mortgaged estate. His
principal and interest, calculated up to the 24th of March,
exceeded the purchase-money ; and he now petitioned to be let
into possession of the purchased premises, from Christmas
preceding.

Myr. Knight, in support of the petition.
Myr. Temple, contra.

The Vice-CHanceLror held that the mortgagee was entitled
to be let into possession from Christmas, and made an order
accordingly.

CRAWLLEY ». CRAWLEY (2).
(7 Simons, 427—429; 8. C. 4 L. J. (N. S.) Ch. 263.)

Administration—Annuity—Residue—Tenant for life.

Where an annuity for a term of years forms part of a residue, the
executors, until they can sell it, must invest the payments, and the
interest of the investmeunts will belong to the tenant for life of
the residue.

Where sums are set apart to answer contingent legacies, the interest

(1) The parties afterwards came the concluding paragraph of the
to a compromise, and the action was head-note is open to the observation
not tried. that if and so far as it may involve

(2) AlUhusenv. Whittell (1867)L.R. a continuance of the accumulation
4 Eq. 295, 36 L. J. Ch. 929, 16 L. T. beyond the statutory period, it is
695; In re Whitehead, 94, 1 Ch. 678, contrary to the provisions of the
63 L. J. Ch. 229, 70 L. T. 122, but Thellusson Act.—O. A. S.
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of them, until the contingency huppens, is part of the income of the
idue.

mW::m the interest of a legacy is directed to be accumulated beyond

the legal period, the interest of the legacy and accumulations, after that

period and until the time of payment, is part of the capital of the residue.

Svsanna Keet, by her will dated the 8rd of June, 1829, gave
to such of her four great nephews John, Henry, Arthur and
Philip Crawley as should live to attain the age of 21 years, the
sum of 2,000l. *each, to be paid to them respectively if and when
they should respectively attain that age: and, after devising
certain real estates and giving a legacy of 8,000l. in trust for
her great nephew, Arthur Crawley, in case he should live to
attain 25, with directions for the accumulation of the interest
thereof in the meantime, she gave to trustees the further sum of
8,0001., upon trust to invest the same in the Funds, and to receive
the dividends thereof and to invest the same in the Funds, so as
the same might accumulate, by way of compound interest, until
her great nephew, Philip Crawley, should attain 25, and, when
he should have attained that age, in trust to transfer the 8,000L.
and the accumulations thereof to him : and she declared that, in
case Philip Crawley should die under that age, the 8,000l. and
accumulations should fall into her residuary personal estate ; and
she gave the residue of her personal estate to the trustees in
trust, as to one moiety, for the plaintiff for life, with remainder
to his children, and, as to the other moiety, in trust for the
defendant, Sarah Moore Halsey for life, with remainder to her
daughters.

The testatrix died in July, 1830.

The suit was instituted for the administration of the testatrix’s
estate. One question in the cause was, in what manner a redeem-
able annuity of 400l. granted to the testatrix for 60 years, in 1824,
and which the executors had been unable to sell, was to be dealt
with. The other questions were whether, until the four legacies
of 2,000!. each should become payable, the interest of the sums
set apart to answer those legacies would belong to the tenants for
life of the residue, or would form part of the capital of the residue:
and whether, as *Philip Crawley would not attain 25 until the
25th of November, 1852, which would be more than 21 years after
the testatrix’s decease, the interest to accrue, on the 8,000.. and
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its accumulations, between the expiration of the 21 years and
the time/whencthat(legacy would be payable, would belong to
the tenants for life of the residue, or would form part of the
capital of it.

Myr. Knight and Mr. F. Moore appeared for the plaintiff.

Myr. Kindersley, Mr. Wigram, Mr. Jacob, Mr. Simons, Mr.
Walker and My. G. Richards, for the defendants.

The Vice-CHaNcELLOR said that the executors, until they could
sell the annuity, must invest the payments of it, and that the
interest of the investments would be payable to the tenants for
life of the residue, and the capital would form part of the capital
of it : that the interest to accrue on the four legacies of 2,000l.
each, until those legacies should become payable, formed part of
the income of the residue and was payable to the persons entitled
to receive the interest of the residue under the trusts of the will ;
and that the trusts for accumulating the interest of the 8,000l
given to Philip Crawley, was good for 21 years after the testatrix’s
death, but was void for the excess beyond that period ; that such
interest ought to be accumulated until the expiration of the 21
years, or until the 8,000l. should fall into the residue under the
trusts of the will; and that the interest to accrue from the
expiration of the 21 years until the 8,000l should become pay-
able or fall into the residue, and also the interest to accrue,
during the same period, from the accumulations which, at the
end of the 21 years, should have been made of the interest of the
8,0001., would form part of the capital of the residue.

BROCKLEHURST v». JESSOP.
7 Simons, 438—443.)

Equitable mortgage.

An equitable mortgagee, if the mortgagor is dead, is entitled to have
the estate sold, and the proceeds applied in payment of his debt, and to
stand as a creditor, for the balance (if any) on the general assets of the
mortgagor.

Ox the 22nd of June, 1816, E. Dickens, a trader, being indebted

to the plaintiffs, who were bankers and co-partners, deposited
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with them the title deeds of an estate, of which he was seised in
fee, as a security'for ' the'debt.''The debt having increased,
Dickens, on *the 9th of May, 1820, deposited with the plaintiffs
the title deeds of another estate, and, on each occasion, he delivered
to them a memorandum signed by him, and declaring the pur-
poses for which the deposit was made. In December, 1822, he
died intestate. The defendants were his co-heirs : one of them
was an infant ; and another of them took out administration to
him. In 1824 the plaintiffs entered into the receipt of the rents
of part of the estates to which the deeds related.

In March, 1882, the bill was filed, alleging, amongst other
things, that the plaintiffs had placed the amount of the rents
received by them to the credit of the intestate’s estate, but that
the same had not been nearly sufficient to keep down the interest
on the debt ; and praying that the plaintiffs might be declared
to have a specifie lien, for their debt, on the estates; that those
estates might be sold and the produce applied in payment of their
debt and costs ; and that the deficiency, if any, might be raised
and paid to the plaintiffs out of the other real estates and the
personal estate of the intestate, rateably with his other creditors,
if any, and that his-real and personal assets might be duly
administered.

One question was whether the suit was not barred by the
Statute of Limitations (9 Geo. IV. c. 14) so far, at least, as it
sought to make the intestate’s general assets liable to the plaintiffs’
demand.

Another question was whether the plaintiffs were entitled to a
decree for sale of the estates covered by their lien.

Myr. Knight and Mr. Koe, for the plaintiffs, contended, first,
that the receipt of rent by the plaintiffs was equivalent to part
payment of what was due to them ; and, therefore, that the case
came within the proviso in the first section of the statute, which
provides that nothing therein contained shall alter, take away,
or lessen the effect of any payment of any principal or interest
made by any person whatsoever.

Secondly : that an equitable mortgagee is entitled, where the
mortgagor is dead, to have the estate covered by his lien sold, and
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the proceeds applied, as far as they will extend, in payment of
his debt,’and to‘be‘paid ‘the balance out of the general assets of
the mortgagor, rateably with his other creditors: Harris v.
Harris (1), Daniel v. Skipwith (2). * * *

Mr. Jacob, Mr. Parker, Mr. E. Montagu and Mr. Webster, for
the defendants:

* * Where a mortgagee has no security for his debt except
a deposit of deeds, he has no right to stand as a creditor upon
the general assets of the depositor, but must rely, solely, on his
remedy as mortgagee. Besides, in this case, the bill is not filed,
by the plaintiffs, on behalf of themselves and the other creditors
of the intestate.

THE VicE-CHANCELLOR :

*= * T cannot but think that, where the mortgagor is dead,
the equitable mortgagee has a right to have the estate affected
by his lien, sold, and the proceeds applied in payment of his
debt, and, if there is any balance remaining due to him, to stand
in the place of a general creditor in respect of it.

In this case it has been said that the remedy of the plaintiffs,
as general creditors, if they ever had any, has been barred by the
Statute of Limitations, and that the receipt of rent by them is
not a payment within the meaning of the proviso in that statute.
But my opinion is that, if an equitable mortgagee enters into
possession of an estate and receives the rents of it, such receipt
ought, primd facie, to be taken as payment either of the principal
or interest of his debt, as the case may be (3).

In order then to determine whether the plaintiffs are entitled
to stand in the situation of creditors, independently *of their right
as mortgagees, it is necessary that the circumstances under which
they took possession, should be ascertained, and, more especially,
as one of the defendants is an infant, and some of the other
defendants do not explicitly admit the fact. The proper course,

(1) 3 Atk. 722, payment must be made by the party

(2) 2 Br. C. C. 155. chargeable or his agent : see Cockburn

(3) This proposition cannot now be  v. Edwards (1881) 18 Ch. D. 429, 51

maintained. To take a case outof the L. J. Ch. 46, 45 L. T. 500.—O. A. S,
statute 3 & 4 Will. IV. c. 27, the
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therefore, is 10 direct an inquiry as to the taking possession and
receipt of rents ;/'and, if it/ ‘should turn out that the plaintiffs’
debt is preserved, so as to make them creditors on the general
assets of the intestate, they may apply to amend their bill by
making it 8 bill on behalf of themselves and the other creditors
of the intestate. * * *

UPPERTON ». HARRISON.
(7 Simons, 444—445.)

Mortgagee—Costs.

A first mortgagee filed a bill against the mortgagor and subsequent
mortgagees for a foreclosure, but, at the hearing, be consented to a sale.
The proceeds being insufficient to pay the plaintiff his principal and
interest, the Court refused to give the defendants their costs, and directed
the whole fund to be transferred to the plaintiff.

Tue plaintiff was the first mortgagee of certain leasehold houses
at Worthing in Sussex. The bill was filed against the mortgagor
and the subsequent mortgagees, for a foreclosure. At the hearing,
the plaintiff consented to a decree for sale of the mortgaged
premises. The proceeds being insufficient to pay the principal
and interest due to the plaintiff, the question on the hearing for
further directions, was whether the whole fund ought to be
paid to the plaintiff, or, whether the costs of the plaintiff and
defendants ought, in the first place, to be paid out of it.

Mpr. Treslove and Mr. Alfrey, for the plaintiff, * * *

Mr. Knight, Mr. James Russell and Mr. Addis appeared for
the defendants.

The Vice-CranceLrLor ordered the whole of the fund to be
transferred to the plaintiff.
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MILLS ». MILLS (1).
(7/dimioh4; 3012509 ; S. C. 4 L. J. (N. S.) Ch. 266.)

Will—Construction—Residuary gift.

Where residuary personal estate is left in trust for persons in succes-
sion, without any express trust for conversion, the specific enumeration
of different classes of property comprised in the bequest does not entitle
the tenant for life to the enjoyment in specie of the income.

JorN Merris, by his will dated the 10th of April, 1819, after
giving a legacy of 10l and an annuity of 50.. to Hannah Stevens,
gave all his freehold and leasehold messuages, tenements, farms,
lands and hereditaments, and all his ready money, securities for
*money, stocks in the public Funds, goods, chattels and effects,
and all other his real and personal estate and effects, whatsoever
and wheresoever, to J. Tanner, since deceased, and the defen-
dants Budd and Blackmore, absolutely, in trust to pay the rents,
issues and profits of his freehold and leasehold estates, and the
dividends, interest and proceeds of his money in the Funds and
other his said personal estate, unto his daughter, the plaintiff,
Eliza Mills, for her separate use, for her life, and, after her
decease, in trust, out of the rents and profits of his said freehold
and leasehold estates and the dividends, interest and proceeds
of his said money in the Funds and all other his said real and
personal estate and effects thereinbefore given and devised as
aforesaid, to pay unto any husband of his daughter that should
be living at her decease, an annuity of 500L., for his life, and,
subject thereto, in trust to stand possessed of his said freehold
and leasehold estates, money in the Funds and all other his said
real and personal estate, for all the children of his daughter who
should be living at her decease, and who, being sons, should
attain 21, or, being daughters, should attain that age or marry:
provided that, if any of his daughter’s children should marry in
her lifetime and die under 21 leaving a child or children, then
such grandchild or grandchildren of his daughter should receive
the share or shares of his said estate and effects on attaining 21
being a son or sons, or, being a daughter or daughters, on attaining
that age or marrying, which his, her or their parent or parents

(1) Lichfield v. Baker (1840) 13 Beav. 447; Dlannv. Bell (1852) 5 De G. &
Sm. 638.
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would, if living, have been entitled to: and the testator empowered
his trustees, after his daughter’s death, to apply the rents and
profits, interest, dividends and yearly proceeds of the shares of
the infant children or grandchildren, of his daughter, of and in
his said estates and effects, for *their maintenance and education,
or to apply their shares of and in his said estates and effects, for
their advancement : and, in case no child or grandchild of his
daughter should live to have a vested interest in his said freehold
and leasehold estates, and his said ready money and other his
said personal estate, then upon trust to stand possessed of 5,0001.,
part of his said stock in the Funds, and other his said personal
estate and effects, in trust for such persons as his daughter
should, by her will, appoint, and, in default of appointment, the
testator directed that the 5,000l. should be considered part of
his residuary personal estate thereinafter bequeathed. And he
directed that his trustees should stand possessed of 500L., further
part of his said money in the Funds and other his said personal
estate and effects, in trust for Martha Lewis, and of 2,000l.,
further part of his said stock in the Funds and other his said
personal estate and effects, in trust to pay the dividends, interest
and proceeds thereof to the two daughters of Martha Lewis for
their lives, and, after their deaths, to pay the principal to their
children, at the usual times; and in case no child should live
to have a vested interest therein, then that the principal should
sink into the residuum of his said estate and effects thereinafter
bequeathed. And, in case of failure of issue of his daughter
Eliza Mills as aforesaid, he directed that the trustees should pay
the rents, issues and profits of his said freehold and leasehold
estates and the dividends, interest and proceeds of his said stock
in the Funds and all other the residue of his said personal estate,
to his nephews therein named, for their lives, and to the survivor
of them, for his life; and that, after the death of the survivor,
the trustees should stand possessed of his said freehold and
leasehold estates, money in the Funds and all other the *residue
and remainder of his said real and personal estate, in trust for
the children of his nephews who should be living at the decease
of such survivor, as tenants in common absolutely ; and if there
should be no such child, then that his trustees should stand
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possessed of 8,000l., part of the residue and remainder of his
said  estate; and- effects, for their own use, and of 1,000l further
part thereof, in trust to pay the same to the treasurer of the
Salisbury Infirmary : and, subject to the above payments, and
in the event of there being no child of either of his nephews,
who should be living at the death of the survivor of them, he
gave all the residue and remainder of his said freehold and lease-
hold estates, stock in the public Funds, and all other his said
real and personal estate, to the Corporation of Salisbury, in
trust, as soon as conveniently might be after they should come
into possession thereof, to sell and dispose of his said freehold
and leasehold estates, and convert the same, also to sell, call in
and convert into money, his said stocks in the public Funds and
all other his said personal estate, and to lend the same to the
persons, in the sums, and upon the terms, therein mentioned.

The testator died in March, 1824.

The bill was filed by the infant children of Mr. and Mrs. Mills,
against their father and mother and the trustees, who were also
the executors of the will, praying that the residue of the testator’s
estate might be ascertained and secured for the benefit of the
parties interested therein, and that the leasehold estates, Bank
stock and turnpike securities, of which the testator died possessed,
might be sold, and the proceeds invested in the Three per cents.

It appeared, by the Master’s report made in pursuance of the
decree on the hearing of the cause, that the stock of which the
testator was possessed at the date of his will, consisted of the
reversion of 8,648l. Consols, expectant on the decease of one
Shergold, and of 18,000l. Bank stock ; and that, at his death,
the reversion had fallen into possession, and his Bank stock
amounted to 14,800l. The testator’s leasehold estates, turn-
pike securities, Consols and Bank stock, remained unsold, and
Mrs. Mills had received the income thereof from the testator’s
death.

The cause now came on for further directions: the question
was, whether the leaseholds and Bank stock [ought to have
been converted in accordance with the rule in Howe v. Lord
Dartmouth (1)] .

(1) 6 B. B. 96 (7 Ves. 137).
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Myr. Jacob and Mr. James Russell, for the plaintiffs, contended
that the bequest to'theé trustees was @/ general residuary bequest,
containing an enumeration of some of the particulars of which
the residue consisted : that Bank stock was nothing more than
a share in the stock of a trading company, and passed to the
trustees under the words: ¢ Goods, chattels and effects,” and
not as, “ stock in the public Funds: " that the trustees ought to
have sold the Bank stock and the leaseholds, and invested the pro-
ceeds in the Three per cents. ; and that, as the rents and dividends
which had been received by Mrs. Mills, exceeded, in amount, the
dividends of the stock in which the proceeds ought to have been
imvested, the excess ought to be refunded by her: Stirling v.
Lydiard (1), Gibson v. Bott (2), Howe v. Lord Dartmouth (3).

Sir C. Wetherell, Mr. Beames and Mr. O. Anderdon, for the
defendants, Mills and wife :

The words used by-the testator, in speaking of his stock, are
not, * Stock in the Government Funds,” but ‘ Stock in the
public Funds:”’ these latter words will pass the Bank stock,
which was the bulk of the testator’s property. He had a sum
in the Three per cents.; but it was, comparatively, of small
amount; and, at the date of his will, his interest in it was
reversionary only.

It is clear, from the language of the will, that the testator
intended that his property should be enjoyed by his daughter,
as it existed at the date of his will. There is no direction to sell
any part of it during the continuance of the trusts. When the
bequest to the Corporation of Salisbury takes effect, then and
not before, the property is to be converted into money. When
the testator directs the trustees to stand possessed of the 5,000..,
he adds, ‘“ Part of my said stock in the Funds ; ”’ and, throughout
his will, he uses the expressions ‘‘ my said stock,” or, *“ my said
money in the public Funds ;" and, after giving the legacies, he
gives the residue of his said stock in the Funds to the Corpora-
tion. It is clear, therefore, that he intended his Bank stock
fo remain in specie, so long as the trusts continued.

(1) 3 Atk. 199. (3) 8 B. R. 96 (7 Ves. 137).
(2) 6 B. R. 87 (7 Ves. 89).
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TaE VicE-CHANCELLOR :

When' the' testator 'provides for the raising of the 5,000l., in
the event of his daughter having no child who should attain a
vested interest, he does not say, *merely: ‘‘Part of my said
stock in the Funds,” but adds, ‘ and other my said personal
estate and effects.”

The cases cited differ essentially from the present. In Stirling
v. Lydiard, the question was whether the bequest of the lease-
hold estate was revoked by the renewal of the lease. In Gibson
v. Bott, the bequest was of all the rest, residue and remainder
of the testator’s goods, chattels, &e. to the executors, upon trust,
as soon as conveniently might be after the testator’s death, to-
sell and convert into money all such parts thereof as should not
consist of money. In Howe v. Lord Dartmouth, the testator
bequeathed all his personal estate whatsoever; and, consequently,
there was no ground for contending that anything was specifically
given.

Myr. Wray appeared for the trustees of the will.

TrE VicE-CHANCELLOR :

The testator has first given, to his trustees, all and every his-
freehold and leasehold messuages, tenements, farms, lands and
hereditaments whatsoever and wheresoever situated, and all and
singular his ready money and securities for money, stocks in the-
public Funds, goods, chattels and effects, and all other his real
and personal estate and effects whatsoever and wheresoever
situate, lying and being, to hold unto and to the use of the:
trustees, their heirs, executors, administrators and assigns,
according to the nature of his estate and interest therein, in
trust to pay the rents, issues and profits of his said freehold
and leasehold estates, and the dividends, interest, and proceeds.
of his money in the Funds and other his said *personal estate,
unto his daughter Eliza, for and during the term of her natural
life. It is plain that he has, in this clause, merely made a
partial enumeration of the particulars of his general residuary
estate; and there is no intention apparent in any other part of the
will, to give any portion of his personal estate specifically. The:
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words: “stocks in the. public Funds,” would not have passed
the Bank stock ; and, but for the general words, it would not
have passed at all.

When the testator comes to speak of children of his daughter
dying under 21 leaving children, he says that such grandchildren
of his daughter shall receive a share of ‘ his said estate and
effects; ” and, he uses this phrase several times afterwards.
Where he speaks of no child or grandchild of his daughter living
to attain a vested interest, he uses the expression, ‘“ my said
ready money and other my said personal estate.” Is it not
obvious that, when he uses these expressions, he is speaking
of one and the same thing? And it does not appear that you
can infer any intention that there should not be a sale and con-
version into Three per cents. according to the rule of the Court,
merely because, when he speaks of the period when, of necessity,
there must be a conversion into money for the purpose of making
the loans, he declares that the Corporation, when it comes into
possession of the residue of his freehold and leasehold estates,
stock in the public Funds, and all other his said real and personal
estate, shall sell and convert the same.

My opinion is that you must, from looking at all the phrases,
conclude that he meant that there should be an enjoyment of
the proceeds of his personal estate generally. And, unless the
bequest is construed as a *general bequest, the consequence
would be that, if he had surrendered the leaseholds and taken
renewals, they would not have passed ; and, in like manner, if
he had sold his Bank stock and purchased other Bank stock,
it would not have passed.

The leaseholds must be sold, and the Bank stock also; and
that, not because it is not a permanent fund, but because it
depends on the will of the directors of the Bank, whether the
casual profits (which are full as valuable as the ordinary profits)
shall go to tenants for life, or shall form part of the capital of the
stock ; and this Court will not allow the interests of tenants for life
and of remainder-men to depend on the directions that the Bank
may think proper to give respecting bonuses. '

The tenant for life must refund what she has received more
than she would have received, if the leaseholds and Bank stock
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had been sold and the proceeds invested in the Three per cents. =
and/thére must'bé aninquiry whether the turnpike securities are
real and permanent securities, that is, whether they permanently
yield the interest that is payable on them.

WATKINS . BRENT.
(7 Simons, 512—518.)

.SEE the report of this case on appeal taken from 1 My. & Cr.
97, to be contained in a later volume of the Revised Reports.]

RIDDELL ». RIDDELL.
(7 Simons, 529—535; 8. C. 5 L. J. (N. 8.) Ch. 102,)

Vendor and purchaser—Covenants—Copyholds.

A. sold and covenanted to surrender copyholds to B. and covenanted
for the title in the usual manner. On the next day the surrender was
made. Some time afterwards B. sold and covenanted to surrender the
copyholds to C. and covenanted for the title as against his own acts only ;
and B. afterwards, surrendered to C.: Held that the original covenants
were capable of being enforced against A. for that either they ran with
the land, or C. was entitled to sue on them in B.’s name.

By an order in this cause, it was referred to the Master to
inquire and state whether, upon the occasion of the sale of certain
freehold and copyhold estates by John Riddell, the testator in
the cause, to Robert Morris, the former had executed to the latter
any and what indemnity or indemnities, either by bond, covenant
or otherwise, in respect of the claims of the defendant, Rose
Riddell, the testator’s widow, for dower in the estates aliened and
surrendered by him during his lifetime ; and in case the Master
should find that the testator had executed any such indemnities,
then he was to inquire whether such bonds, covenants or indem-
nities had descended to or become vested in any and what person
or persons other than the original purchaser or purchasers from
the testator of the hereditaments in respect of which such indem-
nities were executed, and whether such indemnities were or not
then a subsisting charge or claim capable of being enforced by
any and what person or persons against the testator's estate

and effects.
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The Master reported (amongst other things) that, by an
indenture of the 15th of July, 1825, the testator, in considera-
tion of 1,500l. paid to him by Morris, covenanted to surrender
a piece of land into the hands of the lord of the manor of
Cheltenham, to the use of Morris, his heirs and assigns; and
that he also covenanted *with Morris, his heirs and assigns,
that, notwithstanding any act done by him, he had good right
&c., to surrender the piece of land, and that Morris, his heirs and
assigns should peaceably hold and enjoy the same, without any
let, suit, &c. by the testator or his heirs or any person claiming
under him or them, and that freely and clearly acquitted, &ec.
or otherwise by the testator, his heirs, executors or adminis-
trators saved harmless and indemnified from all former and
other gifts, grants, jointures, dowers, &c. and from all other
estates, rights, troubles, charges, and incumbrances had, made,
occasioned or suffered by the testator or any person claiming or
to claim by, from, through or under him. The Master further
reported that, on the 16th of July, 1825, the testator surrendered
the land according fo his covenant, and Morris was admitted
tenant thereof: that, in November following, Morris agreed
to sell and covenanted to surrender part of the land to one
Billings in fee, and covenanted for the title, as against his
own acts and the acts of persons claiming under him, with
Billings, his heirs and assigns, and, shortly afterwards, Morris
surrendered the land pursuant to his covenant, and Billings
was admitted tenant of it; and that, in 1828, Morris became
bankrupt. The Master certified that the covenants contained
in the indenture of the 15th of July, 1825, were an indemnity
to Morris, his heirs, executors, administrators and assigns
against the dower or freebench of the testator’s widow in
respect of the land thereby covenanted to be surrendered,
and that such indemnity was a subsisting charge and capable
of being enforced by Billings against the estate and effects of
the testator.

Two petitions now came on to be heard, one presented by the
defendants, praying that the report might *be confirmed, and the
other, by the plaintiffs, praying that it might be referred back to
the Master to review his report.
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Myr. Kindersley, Mr. Watson and Mr. Coulson, for the
plaintiffs’:

The question is whether Billings, who claims under Morris, is
entitled to the benefit of the covenants entered into by Riddell
with Morris, or, in other words, whether those covenants run
with the land. Now, in order to make a covenant run with the
land, there must be a privity of estate between the covenantor
and covenantee at the time of entering into the covenant : Webb
v. Russell (1). But, at the time when the covenants in question
were made, there was no privity of estate between Riddell and
Morris. The covenant to surrender gave Morris no interest in
the estate at law: he had merely a right of action on the
covenant, and, until the surrender was made, he was a stranger
to the land. On the next day the land was surrendered to him :
but a subsequent surrender cannot make that which was a
covenant in gross, a covenant running with the land. Where
the same deed conveys the estate and contains the covenants,
there is a privity of estate: but where the covenantee has no
interest in the estate at the time when the covenants are entered
into, there is no privity of estate between him and the
covenantor, * * *

M. Jacob, Mr. Hodgson, Mr. Hayter and Mr. Lewis, in
support of the report :

If the covenants entered into by Riddell do not run with the

land, still it is quite clear that the original *covenantee or his

representatives may enforce them : Stokes v. Russell(2). * * *

(THE Vice-CHANCELLOR : In my opinion, a court of equity would
compel Morris to permit the sub-purchasers to bring actions on
the covenants in his name, as he could not, honestly, refuse the
permission.)

* * In the argument for the plaintiffs, the distinction
between the benefit of a covenant and the burden of a covenant,
has not been sufficiently attended to. * * In order to make
covenants run with the land, it is not necessary that the

(1) 1R. R. 725 (3 T. R. 393). -(2) 1R. R. 732 (3 T. R. 678).
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<ovenantee should have an interest in the land : it is sufficient,
if, at the time when the covenants are entered into, it is contem-
plated that he should have an interest in the land. * * The
<ovenant to surrender, was not a mere personal covenant ; it was
a real covenant ; and the right to enforce it would have descended
to the heir, or passed to the assignee of Morris (1). As he had a
descendible right to call for a surrender, he was not a stranger
to *the land, but had a sufficient right or interest in it to make
the covenants run with the land.

Mr. Knight appeared for Riddell’s executors.

TaE Vice-CHANCELLOR :

Where a deed containing a covenant to surrender copyholds
and covenants for title, is executed on one day, and the sur-
render is made on a subsequent day, the whole, in my opinion,
must be taken as one assurance; as is the case where a deed of
feoffment is executed on one day, and the livery of seizin is not
made until a subsequent day. If that be so, the covenants in
-question will run with the land, and the persons who are the
owners of the land, can enforce them. But, if they do not run
with the land, then they are covenants in gross, and Morris must
be considered as holding them for the benefit of the parties who
-claim by assignment under him. For it is evident, from the form
of the transaction, that the intention of the parties was that the
original covenants should either run with the land, or, if not,
that they should remain with Morris for the benefit of his
assignees.

In my opinion, therefore, the finding of the Master is right;
for the covenants are capable of being enforced, against Riddell’s
-estate, by the purchasers from Morris, either in their own names
or in the name of their vendor.

(1) Vin. Abr. tit. Covenant (H.I. K.).
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SANDERS ». KIDDELL:(1).
(7'Simons, 536538; 8. C. 5 L. J. (N. 8.) Ch. 29.)

Legacy duty.

Testatrix gave to trustees such a sum of money as that the annual
produce thereof, when invested in the Funds, would produce the clear
yearly sum of 500/., and she declared trusts of the fund for some of her
relations and other persons, in succession, svme of them not being-
ascertained at her death: Held that the fund was not exempted from

legacy duty.

CatHERINE CasTLE bequeathed to the plaintiffs such a sum of
money as that the annual produce thereof when invested would
produce the clear yearly sum of 500l., upon trust to invest the
same, in the names or name of the said trustees or trustee for
the time being thereof, in the Parliamentary stocks or other
public Funds, or at interest on Government or real securities,
and upon trust to pay the annual produce of two equal fifth parts.
of the trust premises to the testatrix’s uncle, Henry Castle,
during his life, and the annual produce of two other equal fifth
parts to the testatrix’s aunt, Rosanna Castle, during her life,
and, subject to the trusts aforesaid, to pay the annual produce-
of the same four equal fifth parts to Elizabeth Dunsford, for her
life : and the testatrix directed that, after the decease of Elizabeth
Dunsford, the same four equal fifth parts should be in trust for
all the children of Elizabeth Dunsford who, being sons, should
attain 21, or, being daughters, should attain that age or marry
under it with the consent of their parents or guardians, in equal
shares, absolutely, and, if there should be no such child, then
that the said trust monies should sink into the testatrix’s
residuary estate: and upon further trust to pay the annual
produce of the remaining fifth part of the same trust premises
to Michael Castle Gascoigne during his life, and, after his decease
to any wife who might survive him, during her life; and, after
the decease of the survivor of them, the same remaining fifth
part should be upon the like trusts for the benefit of the children
of Michael *Castle Gascoigne, as were therein declared in favour
of the children of Elizabeth Dunsford, concerning the four fifth
parts of the same trust premises the trusts whereof were first
thereinbefore declared : and, if there should be no child of Michael

(1) In re Saunders, '98, 1 Ch. 17, 67 L. J. Ch. 53, 77 L. T. 430, C. A.
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Castle Gascoigne in whom the same remaining fifth part should
become absolutely’ vested, -the' same should, immediately upon
the decease of the survivor of Michael Castle Gascoigne and his
wife and such failure of his issue as aforesaid, be in trust for Ann
Kiddell Gascoigne, sister of Michael Castle Gascoigne, absolutely :
and the testatrix bequeathed all the residue of her personal estate
to her aunt, Ann Kiddell, absolutely.

The testatrix left all the persons named in her will her
surviving. Elizabeth Dunsford had several children. Michael
Castle Gascoigne was still a bachelor.

The bill alleged that the persons beneficially interested in
the legacy of 500l. a year, insisted that, besides purchasing
16,666!. 18s. 4d. Three per cents. for satisfying that legacy, the
plaintiffs ought, out of the testatrix’s general personal estate, to
pay the legacy duty thereupon so far as the same was then
payable, and to reserve a sufficient sum to pay the legacy duty
so far as it could not then be paid: but the plaintiffs were not
only unable to determine whether the duty was to be paid out
of the legacy itself or out of the general personal estate, but, in
case it was to be paid out of the latter, the plaintiffs did not know
what sum they ought to retain to pay the duty on the one-fifth
part bequeathed to M. C. Gascoigne for life with remainder over ;
because it could not be ascertained, during his life, what duty
might ultimately become payable thereon. The bill prayed that
proper directions might *be given with respect to the legacy duty
in case the Court should be of opinion that it ought to be paid
out of the testatrix’s general personal estate.

BMMyr. Garratt, for the plaintiffs.

The Solicitor-General and Mr. Toller, for the defendant, Ann
Kiddell, the residuary legatee, said that the word “clear *’ was
not sufficient, of itself, to exempt the legacy from duty; and,
moreover, that the legacy could not be free from duty, as some
of the parties who were to take in succession, were related in
different degrees to the testatrix, and some of them were not
related to her at all, and, therefore, they would have to pay
different rates of duty.

187

SANDKRS

v,
KIDDELL.

[ *538 ]



188

SANDERS

0.
KIDDELL,

1835,
Nor. 19,25, 30,
Dee. 1.

SHADWELL.
V.-C.

1835.
Der. 15,

SHADWELL,
V.-C.

[ 549 ]

1835. CH. 7 SIMONS, 538. (R.R.

Myr. Jacob, Mr. Osborne and Mr. Exerett, for the defendants,
the cestui'que 'trusts-'of 'the' legacy, cited Barksdale v. Gilliat (1)
and Louch v. Peters (2).

The Vice-CHANCELLOR 8aid that it appeared, from the language
of the will, that the testatrix meant that what she had directed
to be done, should be done at once: that Michael Castle
Gascoigne might or might not marry a relation of the testatrix,
and his children might be related, in some degree, to the testatrix,
or they might not ; and therefore, the word, * clear,” must be
taken to refer not to the legacy duty, but to the expenses of
investment, and so on.

DENT ». BENNETT.
(7 Simons, 539—346; 8. C. 5 L. J. (N. §.) Ch. 38.)

[SEE the report of this case on appeal taken from 4 My. & Cr.
269, to be contained in a later volume of the Revised Reports.]

BRINE ». FERRIER.
(7 Simons, 549—354.)

Will—Construction—Revocation—Cumulative legacies.

Testator, by his will, gave all his property to his wife, absolutely. By
a subsequent incomplete testamentary paper, he gave all his property to
his wife and two other persons, in trust to sell and pay the interest of the
proceeds to his wife for her life, and, after her decease, to dispose of the
principal to the purposes after mentioned. The testator then gave several
legacies and annuities, and directed that, after the death and failure of
issue of one of the annuitants, the annuity should be paid to his residuary
legatee, but he did not name any. In another testamentary paper the
testator gave legacies and annuities to the legatees and annuitants named
in the former paper, and also to other persons : Ileld that the three papers
formed, together, the testator’s will : that the bequest to the wife in the
first paper, was not revoked except so far as was necessary to provide for
the legacies and annuities : and that the legacies given by the second
and third papers, were singlo and not cumulative,

ANDREW GRAM, Esq. by his will duly executed and attested,
dated the 20th of May, 1802, gave all and singular his messuages,

(1) 18 R. R. 139 (1 Swanst. 562). (2) 36 R. R. 357 (1 My. & K. 489).
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lands, tenements, hereditaments and real estate whatsoever and
wheresoever, and/also/all! and singular his leasehold estate and
personal estate whatsoever, unto his wife Eleanor, her heirs,
executors, administrators and assigns respectively, according to
the several natures of the said estates, fo and for her and their
own proper use and benefit absolutely; and he appointed her
sole executrix of his will. Some time afterwards, the testator
wrote, upon three sheets of paper, the following instruments,
which were neither dated nor attested :

“ Memorandum of will intended to be made by A. G., and, if
he dies ere it can be completed, he relies on his faithful wife to
have it instantly executed by Mr. Thomas Pearse. My body I
wish to be interred at Walmer without expensive parade, provided
I die there, if in London, it is immaterial where I am buried.
All my lands, tenements, messuages and property of what kind
or nature soever, lying at Walmer or elsewhere *and all my
funded property in the different stocks in the Bank of England,
and all my other property and effects of what kind and nature
soever and wheresoever, 1 leave to my dearest wife Eleanor,
David Bristow Baker, and Thomas Pearse, in trust to sell,
transfer over, or dispose of, and the proceeds of such sale
and transfer to be invested in the Funds, and the interest or
dividends of all such stocks to be paid to my said dear wife,
Eleanor, during her life, and, after her decease, to pay and apply
the principal money and interest to the several purposes herein-
after mentioned: to Sarah Thomas, my wife’s sister, I give an
annuity of 150L., payable half-yearly : my valuable friend, Mrs.
Hynam, I give 250l., fully assured that she will accept this
merely as a token of the very great gratitude and esteem I feel
towards her : to Charles Shrimpton, my late book-keeper, I give (1)
800l.: to Peter Alsing, my clerk, also 800l.: to Mrs. Bergetha
Maria Carstenson of Drontheim in Norway, I give an annuity
for life of 100l. : the like to my sister, Elizabeth Ratcliff of 150L. :
also to my niece, Sophia Thode, 50l.: to my adopted child,
Gramina, I give an annuity of 800l., and, at her decease, to her
lawful children; in defect of issue to be paid to my residuary
legatees: to my god-children as they become of age, I leave as

. (1) The first sheet ended here.
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follows, or on the day of marriage: Emma Potts 500l.: Eleanor
Hage 5000/ ;| 'Charles/'G./'Dunning 500l : Charles Whiting,
5001.” (1).

“Elizabeth Ratcliff of Drontheim aforesaid 150L. for her life:
to my adopted child, Gramina Juliana Petronia Clauson, I leave
an annuity of 800l., and, at her decease, to her lawful children :
in defect of issue, *the principal and interest to be paid to my
residuary legatees: to my god-children, as they become of age,
Eleanor Hage, daughter of J. F. Hage, Esq. of Copash, I leave
500.. : Emma Potts, daughter of James Potts, Esq. of Hackney,
500L.: Charles Gram Dunning, son of Charles Dunning, surgeon
of Wapping Wall, 500L.: Charles Whiting, son of John Whiting,
Esq. of Rateliff Cross, 500l.: to my present servants, Pagets,
Wright, Daniel, Fanny, Kemp, Mary and Maria, I give each of
them 100L., provided they remain in my service at my decease :
to my other servant or servants who shall have lived in my service
one year and upwards at my decease, 10l. each: to my dearest
Maria Sophia Hage, wife of J. F. Hage, Esq. of Copenhagen, I
leave 150l for life in trust as aforesaid, for her sole use, without
being liable to her husbhand’s debts or subject to his control : to
each of my above-named trustees and executors I leave the sum
of 500L.”

The testator died in April, 1806 : and probate of the will and
testamentary papers, as containing, together, the testator’s will,
was granted to his widow. She *died in 1829. The plaintiffs
and some of the defendants were interested in her personal
estate, under her will.

The questions in the cause were, first, to what extent the
testator’s will was revoked by his subsequent testamentary papers :
secondly, whether the legacies given by those papers were single
or cumulative legacies.

Mpr. Knight, Mr. Jacob, Mr. Wigram, Myr. James Russell and
Mr. Paynter, for the plaintiffs and the defendants in the
same interest :

* * The disposition made by the will, *remains unaltered,
except that the legacies are to be provided for. * * *
(1) The second sheet ended here.
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Mr. Kindersley, Mr. Keene and Mr. Monteith, for the
defendants the next of kin of the testator :

* * By the first instrument, the testator gives the whole
of his property, in specie, to his wife; by the second, he gives
it to his wife and two other persons; but they are not to hold
it in specie, as the wife would have held it, but are to convert
it into money; and then he gives, to his wife, a life-interest
and not an absolute interest; and a life-interest, not in the
property in specie, but in the money to arise from the conversion
of his property. The bequest in the first instrument is, therefore,
revoked.

None of the cases cited by counsel were noticed in the
judgment.’

TeE VicE-CHANCELLOR :

As all these papers have been proved as one instrument, they
must all be construed together.

The rule of law is that a prior part of a will may be revoked
by a subsequent part of it. In this case, the testator, in the
prior part of his will, has given the whole legal and beneficial
interest in his property to his wife: and, in a subsequent part
of it, he disposes of the whole legal interest to his wife and two
other persons; but he does not dispose of the whole beneficial
interest. The consequence is that what is not given away from
the wife, remains to her.

With respect to the other question in the cause, the Eccle-
siastical Court has considered all the papers as forming but one
testamentary instrument; and, therefore, the legacies are not
cumulative but single.

RAWES ». RAWES.
(7 Simons, 624—626; 8. C. 5 L. J. (N. 8.) Ch. 114.)

Practice—Jurisdiction—Steward of a manor.
The steward of a manor who was also a solicitor; ordered, on the

petition of the lord, in a summary manner, to deliver up the court-rolls
to the receiver in the cause.

Tee plaintiffs were, under the will of John Woodward, their
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manors and other real estates in Norfolk. One Charrington,
an attorney and) solicitor, had been employed, by the testator,
a8 steward of the manors, and continued to hold that office after
the testator’s death.

The plaintiffs presented a petition (which was intituled both
in the cause and in the matter of Charrington) alleging that
Charrington had been guilty of negligence in collecting the
fines and quit rents of the manors, and in performing the other
duties of his office; that he had been a bankrupt, and had been
confined in Norwich gaol, at the suit of the Crown, for non-
payment of legacy-duty; and praying that he might be ordered
to deliver, to the receiver in the cause, all the court-rolls and
other documents relating to the manors, which were in his
Ppossession. '

Mr. Knight and Mr. Walker, for the petitioners, said that
the court-rolls of a manor belonged to the lord, and that he was
entitled to the custody of them: and, in order to shew that
the Court had jurisdiction to order them to be delivered up on
petition, they cited Hughes v. Mayre (1) and Ex parte Grubb (2).

Mr. Lovat, for Charrington :

The duty of the receiver is merely to receive the rents:
neither he nor the lord is entitled to the custody of the court-
rolls. In every manor there are two courts: the court of the
freeholders and the customary court. The steward is the judge
of the customary court, and he is also the depositary of the
rolls for the freeholders: Holroyd v. Breare (3). The tenants
of the manor are as much interested in the court-rolls as the
lord is: they are, in fact, the title-deeds of the copyholders ;
and, if they are taken out of the custody of the steward and
delivered to the lord, the lord may destroy them or alter the
fines to the prejudice of the copyholders. In Hughes v. Mayre,
the grounds on which the steward refused to deliver up the
documents, were, merely, that he had a demand upon Sir
Richard Hughes, and that another person had a claim upon

(1) 3 T. BR. 275. See 8 R. R. 505. (3) 21 R.R. 361 (2 B. & Ald. 473).
(2) 14 R. R. 743 (5 Taunt. 206).
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some part of the estates, and he had not received any authority from
that person to deliver, up the muniments to Sir Richard Hughes.
That case applies only to the jurisdiction of the Court of King's
Bench over attornies of the Court. The case in Strange (1), on
which Lord Kenvon relied, related to title deeds only, and not to
court-rolls. In Ex parte Grubb no cause was shewn against the
rule being made absolute; and the application *was that the
court-rolls might be delivered to the lord or to his steward.

TeE Vice-CHANCELLOR :

Nothing in the nature of decision has been cited to me to
shew that the right to hold the court-rolls is in the steward as
against the lord. In the cases referred to in support of the peti-
tion, the only doubt that the Judges entertained, was whether they
had jurisdiction to order, in a summary way, an attorney to deliver
deeds to his client: and, finding that they had that jurisdiction,
they take it for granted that they had authority to compel the
steward, as an attorney, to deliver up the court-rolls to the lord.

The lord has, as of right, the custody of the court-rolls; and
though they ordinarily remain in the custody of the steward, he
holds them only as servant or agent to the lord.

I shall, therefore, make an order according to the prayer of
the petition.

RUSSEL ». BUCHANAN.
(7 Simons, 628—633; 8. C. 5 L. J. (N. 8,) Ch. 122.)

‘Will—Construction—Contingent remainder.

A testator devised a freehold estate to his wife for her widowhood,
remainder to his nephew for life, remainder to the children of his nephew
in fee as tenants in common, and, if there should be no child of his
nephew living at his wife’s death or second marriage, then over; and, by
a codicil of even date with the will, he directed that neither his nephew
nor any issue of his nephew should take a vested interest by virtue of his
will, unless they should respectively attain 21; and that, in case of the
death of any of such children under 21, their shares should go to the
survivors, on their attaining 21. The nephew attained 21, and had five
infant children living at the widow’s death : Held, that their interests
were contingent on their attaining 21.

Roserr Brown, Esq., by his will dated the 12th of March,
1814, devised all his capital and other messuages, lands,

(1) Strong v. Howe, 1 Str. 621.
R.B.~—YOL. XL. 18
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tenements, and hereditaments at Streatham in Surrey, to his
wife,, Susanna, Brown, for her life or until she married again ;
and, after her decease or marrying again, to his nephew, Robert
Brown Russel, for life; and, after the decease of his nephew, to
the children of his nephew, their heirs and assigns, as tenants in
common; but in case there should be no child of his nephew
living at the decease or marrying again of his wife, then he
devised the premises at Streatham, unto his executors, in trust
and for the separate use of his niece, Mary Russel, exclusive
of any husband she might happen to marry; and, after her
decease, in trust for her children, their heirs and assigns, as
tenants in common; and, in case of the respective deceases
of R. B. Russel and Mary Russel without leaving any child who
should be living at the decease or marrying again of his wife,
then he devised the premises at Streatham, to Robert Coster,
John Coster, and Mary Ann Squarrey, the children of Robert
Coster and Hannah Coster, their heirs and assigns, as tenants
in common. And he gave the residue of his estate and effects,
of what nature or kind soever, after the decease *or marrying
again of his wife, to Robert Brown Russel and Mary Russel,
share and share alike, with divers gifts over, upon certain events
which did not happen, for the benefit of the children of Robert
Brown Russel and Mary Russel, and of Robert Coster, John
Coster, and Mary Ann Squarrey.

The testator, on the same 12th of March, 1814, made a codicil
in the following words :

“This is a codicil to my foregoing will. It is my will and
mind, and I do hereby direct that neither the said Robert Brown
Russel, nor Mary Russel, nor any or either of their issue
respectively, nor the said Robert Coster, John Coster, or Mary
Ann Squarrey, nor any or either of their issue respectively,
shall, by virtue of this my will, take or be considered as entitled
to a vested interest or interests, unless and until they shall
respectively attain the age of 21 years; and in case of the death
of any one or more of such children under such age, then the
share of such child or children so dying, shall go to the surviving
brothers and sisters, or brother or sister, as the case may be,
of such child or children so dying, their, his, or her heirs and
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assigns respectively, upon their respectively attaining the age
of 21 years.”

The testator died shortly after the date of his will, leaving his
wife, and Robert William Brown, his only son and heir-at-law,
and Robert Brown Russel and Mary Russel, surviving. The
testator was not seised of any real estates except the premises
at Streatham and certain other hereditaments which were
specifically disposed of by his will. His widow did not marry
again. Robert William Brown died in her lifetime without
*issue and intestate, leaving Robert Brown Russel, his cousin
and heir, who thereupon became the heir of the testator. The
testator’s widow died in September, 1829. Robert Brown Russel,
in her life-time, attained 21, married and had issue five daughters,
who were defendants in the cause.

Robert Brown Russel, by his will dated the 18th of April,
1832, gave all his freehold and copyhold estates and all the
residue of his personal estate, to his wife, the plaintiff, Elizabeth
Sheriff Russel, and to the defendants, Robertson Buchanan and
Nathaniel Nicholls, their heirs, executors and administrators,
upon certain trusts therein mentioned. Robert Brown Russel
died on the 26th of April, 1832, leaving his five daughters (all
of whom were infants) his co-heirs.

At the hearing of the cause, the Vice-CHANCELLOR directed a
case to be made for the opinion of the Barons of the Court of
Exchequer upon the following questions:

First: whether Robert Brown Russel took any and what
interest in the premises at Streatham or in the rents and profits
thereof, under the will and codicil of Robert Brown, or as
the heir of Robert William Brown, or as the heir of Robert
Brown.

Secondly : whether the infant defendants took any and what
interest in the same premises or in the rents and profits thereof,
under the will and codicil of Robert Brown, or as the heiresses-
at-law of Robert William Brown or Robert Brown Russel.

Thirdly : whether Elizabeth Sheriff Russel, R. Buchanan and
N. Nicholls took any and what interest *in the same premises
or in the rents and profits thereof, under the will of Robert
Brown Russel.

18—2
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The case having been argued, the following Certificate was

.
Buchanay, returned:

[632]

““This case has been argued before us by counsel: we have
considered it, and are of opinion :

“In answer to the first question, that Robert Brown Russel
took a fee in the property in question as the heir-at-law of the
testator Robert Brown.

“In answer to the second question, that the defendants
Frances Russel, Mary Russel, Elizabeth Russel, Ellen Russel
and Jane Russel, the infants, take no interest in the property
in question, either under the will and codicil of Robert Brown,
or a8 the heiresses-at-law of Robert Wm. Brown or Robert
Brown Russel.

“In answer to the third question, that Elizabeth Sheriff
Russel, R. Buchanan and N. Nicholls take a fee in-the property
in question under the will of Robert Brown Russel (1).

(Signed) ‘“ LYNDHURST.
““W. BoLLaND.
“J. VAUGHAN,
“J. WiLLiams.”"

The children of Robert Brown Russel, being dissatisfied with
the Certificate, now applied that the opinion of the Judges of
another court of law might be taken on the case.

Mr. Barber and Mr. Rudall, in support of the application :

It is not disputed that the shares of the children were vested
under the will. The codicil bears the same date as the will and
the testator calls it his will ; therefore they must be construed
as one instrument. The testator had made no provision, in his
will, for the event of children dying under 21: his object, in
making the codicil, was to supply that omission, by divesting
the shares of the children, on their dying under 21. The
Barons of the Exchequer considered that the testator intended
to postpone the vesting of the shares, and not (as we contend)
to point out the time at which the interests of the children were
to become absolute and indefeasible. According to their con-
struction, the survivorship clause would be superfluous; for, if

(1) See 2 Cr. & M. 561; 4 Tyr. 384; 3 L. J. (N. S.) Ex. 194,
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the shares did not vest in the children until they attained 21,
there could be nothing to go over in the event of the children
dying under 21 : Wadley v. North (1).

The observations of the MasTeER oF THE RoLLs, in that case,
apply most strongly to this. The word ‘ vested,” is frequently
used to mean, * until interests which are, in fact, vested, become
indefeasible.” 'We submit that the children took vested interests,
subject to be divested on their dying under 21 : Montgomerie v.
Woodley (2), Bromfield v. Crowder (3), Doe v. Moore (4), Phipps
v. Williams (5).

Tre VicE-CHANCELLOR :

The rule in construing instruments is to give to the words
their natural, legal import, although, thereby, other words may
be rendered useless.

The primary intention of the testator, in making this supple-
ment to his will, was that none of the children should take
except in the event of their attaining 21: and then, I admit,
it was superfluous to say: ‘ and in case of the death of any one
or more of such children under such age, then the share of such
child or children so dying shall go to the surviving brothers and
sisters or brother or sister, as the case may be, of such child or
children so dying.” He however ends the sentence in these
words: ‘ upon their respectively attaining the age of 21 years.”
Therefore he concludes with words which manifest his intention
to be the same at the end as at the beginning of the instrument:
and, as he had said that none of the devisees, nor any of their
issue should take vested interests unless and until they attained
21, my opinion is that the interests of the children were
contingent on their attaining that age, and, consequently, that
the certificate is right.

(1) 4 B. B. 16 (3 Ves. 364). (3) 8 B. R. 805 (1 Bos. & P. N. R.

(2) 5 Ve 522. A case where the 313).
postponement of the possession was (4) 13 R. R. 329 (14 East, 601).
directed under a disposition which (5) 5 Simoms, 44. Subsequently
wis clearly vested by the terms of affirmed upon this point in 1842, as

the gift.—0O. A. S. reported in 9 Cl. & Fin. 583, under
the title of Phipps v. Ackers.—0. A. 8.
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WARD ». COMBE (1).
(7 Simons, 634—638.)
Bonus—Tenant for life and remainderman.

« By a marriage settlement some shares in the London Assurance Comn-
pany, were gettled on the husband and wife for their lives, and after their
deaths, on their children; and it was provided that, if any bonus should
be given by way of increase of capital of the trust-funds, it should be
added to the capital: but, if it should be given by way of interest or
dividend, it should be paid to the person entitled to receive the dividends
of the trust-funds for the time being. At a meeting of the Company,
the usual dividend of 1/. per share was voted; and it was resolved that
a certain sum (at the rate of 12l. per share) should be taken out of the
accumulated profits of the Company and divided amongst the proprietors
in proportion to their shares: Held that the addition made in pursuance
of the resolution, was to be considered as part of the capital of the
trust-fund.

By Mr. and Mrs. Ward’s marriage settlement, 167 shares in
the London Assurance Company, which had been purchased
with money advanced by Mr. Ward’s father, were settled on
Mrs. Ward for life, and, after her death, on Mr. Ward for life,
and, after the death of the survivor, on the children of the
marriage: and it was provided that, in case any bonus, addition
or increase should be given or made by way of increase of
capital of the stock wherein the trust-money or funds, or any
part thereof, was or should be invested, the same should be
added to and form part of the capital of the trust-stock; but,
in case the same should be given by way of interest or dividend,
the same should be paid to the person or persons entitled to
receive the dividend thereof for the time being.

The Company had been, for many years, in the habit of
reserving some part of their profits, whereby a large accumu-
lation had been made. At a court held on the 25th of October,
1885, the ordinary dividend of 1l. per share was voted; and,
it was resolved that a sum of 430,344l., being at the rate of
12l. per share, should be taken out of the profits of the Company,
and divided *amongst the proprietors in proportion to their
shares. On the 7th of October, 1885, the secretary to the
Company wrote a circular letter to the proprietors, which, after
setting forth the resolution, proceeded thus: ““I am also desired

(1) Bouchv. Sproule (1887)12App. 345; In re Armitage, '93, 3 Ch. 337,
Cas. 385, 36 L. J. Ch. 1037, 57 L. T. 63 L. J. Ch. 110,69 L. T. 619, C. A.
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to inform you that warrants will be ready for the payment of
the 12I. per share on Wednesday the 14th inst. I am further
desired to acquaint you that the corporation are advised that
powers of attorney granted to bankers and others for receiving
dividends, will not enable the holders thereof to receive the
warrants for this distribution; and that, in the case of executors
and trustees or joint accounts, the distribution cannot be paid
except all the parties attend to sign the warrants, or a power
of attorney be granted, which powers are to be obtained at
this office.”

The bill was filed, by the children, against their father and
mother and the trustees of the settlement, praying that the
distribution of 12l. per share might be declared to be a bonus
and addition to the capital of the trust-fund.

Mr. and Mrs. Ward, in their answer, said that, by the charter
of the Company, the directors were empowered, as their affairs
might require it, to call, from the members, in proportion to
their shares in the capital stock, such sums as they should deem
necessary ; and that it was declared that the money so called and
paid in, should be deemed capital stock ; but that the directors
had not, since the date of the settlement, made any such call:
and they submitted that, under the circumstances of the said
extraordinary distribution amongst the proprietors, the same
ought not to be considered as capital, but as interest or dividend ;
and that, according to the true intent and meaning of the proviso
in the *settlement, Mrs. Ward, being entitled to receive the divi-
dends of the shares, was entitled to receive the amount of the
distribution.

The cause now came on to be heard as a short cause.

Mr. James, for the plaintiff:

If it were not for the proviso in the settlement, there could be
no doubt-that the increase of 12l. per share must be dealt with
as capital : Brander v. Brander (1), Irvine v. Houston (2), Paris
v. Paris (3), Hooper v. Rossiter (4). The question then is: Does

(1) 4 R. R. 348 (4 Ves. 800). (3) 7 R. R. 379 (10 Ves. 185).
(2) Cited 7 B. R. 380. (4) 13 Price, 774; M<Clel. 527.
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the proviso make any difference? T submit that it does not.
The second part of the proviso means nothing more than that,
if the ordinary dividends are increased, the tenant for life shall
have the benefit. It is clear that the distribution in question,
was intended to be a bonus or addition to the capital of the
shares, for, otherwise, the Company would not have made it the
subject of a separate resolution, but would have included both
the dividend and the bonus in one and the same resolution, and
the circumstance of its not being e¢jusdem generis as the capital,
is of no importance. This case falls within the principle of
Paris v. Paris.

My. Knight and Myr. Fisher, for Mr. and Mrs. Ward :

The thing to be divided in this case was profit, not capital,
as appears by the resolution. The word ‘ bonus” is not used.
Reserved profit does not become capital unless a further act be
done, that is, unless it be expressly added to the capital. The
proviso in the settlement, *distingunishes this case from those
that have been cited. The Company have the power of increasing
their capital ; and the meaning of the proviso is that, unless the
addition is made, expressly, by way of increase of capital, it shall
go to the tenant for life. The resolution does not call the increase,
‘“ capital ; ”’ but, on the contrary, says that the 480,844l is to be
taken out of the profits of the Company and divided among the
proprietors.

Mpyr. Addis appeared for the trustees.

Tag VicE-CHANCELLOR:

The sum to be divided in pursuance of the resolution in ques-
tion, must be considered as part of the capital of the shares.

The proviso in the settlement is that, in case it should happen,
at any time thereafter, that any bonus, addition or increase should
be given or made by way of increase of the capital of the stock
wherein the said trust money or funds, or any part thereof, was
or should be invested or laid out, the same bonus, addition or
increase should be added to and form part of the capital of the
trust stock in respect to which the same should be given or made ;
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but, in case the same should be given by way of interest or divi-
dend, the same should be paid to the person or persons entitled
to receive the dividend thereof for the time being.

Now, two resolutions were passed on the same day: one by
which the dividend was declared, and the other is that which is
now in discussion. The fact that there were two resolutions,
shews that the Company did *intend, by the second, something
different from the first ; otherwise, they would have incorporated
both of them in one. There is nothing to shew at what time the
profits, out of which the sum to be divided was to be taken, arose :
they might have been profits that had lain dormant for a series
of years,

The cases amount to this : that if the increase is given by way
of dividend, it must be taken as such. But, here, the increase
was not given as dividend, but in contradistinction to what was
given as dividend : and the consequence is that the 2,004l. the
amount of the increase of 12l. per share on the 167 shares, must
be considered as capital and be invested in the manner directed
by the settlement.

ASHFORD w». CAFE.
7 Simons, 641—643; 8. C. 5 L. J. (N. 8.) Ch. 109.)

Will-Construction—Power.

A general testamentary power annexed to an indefeasibly vested gift
may be exercised before the gift takes effect in possession, although the
power is expreesed to be given in case the donee is ¢* then married.”

CaarLes Housnaws WALLER, by his will dated the 6th of March,
1819, directed his executors to invest his residuary personal estate
in Government securities, and to pay the dividends thereof to his
sister, Mary Ashford, for her life, for her separate use, and, after
her decease, to stand possessed of the capital upon trusf, in case
the testator’s niece, Sarah Ashford, should be then unmarried,
to transfer the same to her, her executors, administrators or
assigns ; but in case she should be then married, upon trust
to transfer the same to such person or persons, &c. as she, not-
withstanding her then or any future coverture, and whether she
should be sole or married, should, by any deed or writing, or by
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her last will and testament in writing, or any writing in the
nature of 'such'last ‘will‘and testament, appoint : and, in default
of such appointment, in trust to pay the dividends thereof into
her proper hands, or to the hands of such persons as she should,
from time to time, but not by way of anticipation, appoint, during
her life, to the intent that the same might be for her separate
use, and might not be subject to the debts, control, disposition
or engagements of her then or any future husband : and the
testator directed that, subject to the trusts aforesaid, the
capital should be in *trust for Sarah Ashford, her executors,
administrators and assigns.

The testator died in 1822. In 1826 Sarah Ashford married
John Aldridge ; and, in 1829 she disposed of the trust fund in
favour of the plaintiffs, by a will or writing in nature of a will,
which purported to be made in exercise of the power given to her
by the will of the testator.

In 1888 John Aldridge died. In 1834 Mary Ashford died.

The defendant, Cafe, was the surviving executor and trustee
of the testator’s will: the other defendant was the personal
representative of John Aldridge.

The bill prayed that Cafe might be decreed to transfer the
securities in which the testator’s residuary personal estate was
invested, to the plaintiffs Ashford and Briginshaw, to be held by
them upon the trusts of the will or testamentary appointment
of Sarah Aldridge.

The question was whether, as Mrs. Aldridge died in the life-
time of her mother, Mrs. Ashford, the power of appointment
given to her by the testator’s will, took effect.

Mr. Jacob and Mr. Rudall, for the plaintiffs, said that the
power was not contingent on Mrs. Aldridge surviving her mother,
but that the object of the testator was to give her an absolute
interest in the trust fund, and, at the same time, to exclude any
husband that she might marry from having any control over it :
*Baker v. Hanbury (1), Dalby v. Pullen (2), Pearsall v. Simpson (3),
Massey v. Hudson (4).

(1) 27 R. R. 85 (3 Russ. 340). (3) 10 R, R. 1 (15 Ves. 29).
(2) 2 Bing. 144. (4) 16 R. R. 158 (2 Mer. 130).
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Mr. Koe, for the personal representative of John Aldridge,
contended that, as Mrs. Aldridge did not survive her mother,
the power never arose.

Mr. Knight and Mr. Evans for the defendant Cafe.

Tee Vice-CHANCELLOR :

In my opinion the testator intended that his niece should be
absolutely entitled to the fund, if single, but, if married, that she
should have a power of appointment over it. The last words in
the will shew that a gift to her was intended in all events.

Declare that the trust fund passed by the will or testamentary
appointment of Mrs. Aldridge.

PODMORE ». GUNNING (1).
(7 Simons, 644—665; S. C. 5 L. J. (N. 8.) Ch. 2686.)

Secret trust—Fraud.

A testator gave his real and personal estate to his wife, absolutely,
*having a perfect confidence she will act up to those views which I have
communicated to her, in the ultimate disposal of my property after her
decease.” After the death of the wife intestate, a bill was filed by two
natural children of the testator, against his heir and next of kin, and
also against his wife’s heir and administrator, alleging that the testator,
at the time of making his will, desired his wife to give the whole of his
property, after her death, to the plaintiffs, and that she promised and
undertook 8o to do: Held that, if the plaintiffs had proved that allega-
tion, a trust would have been created, as to the whole of the property, in
favour of the plaintiffs.

THE plaintiffs were Arthur Podmore and Mary his wife, and
George Podmore and Margaret Thomasine his wife : they claimed
to be entitled, under the circumstances after mentioned, to the
real estates and the residuary personal estate of the late Sir
Thomas Staines. The defendants were George Gunning, who
had married Sir Thomas Staines’s widow, and, on her death,
took out administration to her, William Bridger and Christian
Tournay his wife, who was the sister and heir of Lady Staines,
William Wye, the administrator de lonis non of Sir Thomas
Staines, and George Harris Staines the brother and heir and

(1) See the note upon this point in Smith v. Attersoll, 25 R, R. 41.—0. A. 8.
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also one of the next of kin of Sir Thomas, and Ann Willement
and Margaret Stewart, his sisters and other next of kin.

The bill stated that Sir Thomas, previous to and at the time of
making his will, was desirous of making some provision for the
female plaintiffs, who were generally understood to be, and were
recognized and considered by him and by Lady Staines as being
his natural daughters; and that Sir Thomas had, at the time of
making his will, determined to give to *or in trust for them or for
their benefit, after the decease of Lady Staines, the residue of his
property, of every nature and kind, after payment of his funeral
and testamentary expenses, debts and legacies ; that Sir Thomas,
previously to and at the time of making his will, communicated to
Lady Staines such his desire and determination, and that, upon
being apprised thereof, she proposed to Sir Thomas that he should
leave theresidue of his property to her,and undertook and promised
that, if he would do so, she would carry into effect his desire and
determination in favour of the female plaintiffs ; and that, upon
the faith of such undertaking and promise, Sir Thomas made his
will, dated the 5th of July, 1830, and which, after giving two
legacies to be paid after the decease of Lady Staines, concluded
thus: ‘““and, as to all the rest, residue and remainder of my
estate, of every nature and kind, and all the property I have,
I give, devise and bequeath the same to my said dear wife, her
heirs, administrators and assigns, for her own separate use and
enjoyment, having a perfect confidence she will act up to those
views which I have communicated to her in the ultimate disposal
of my property after her decease: and I do hereby appoint my
dear wife and Thomas Hodgkinson, Esq. executrix and executor
of this my will.”

The bill further stated that Sir Thomas died on the 13th of
July, 18380, and, on the 27th of September following, Lady
Staines, alone, proved his will : that, in November, 1831, Lady
Staines married the defendant Gunning, and died, intestate, in
January, 1882 : that the defendants alleged that Sir Thomas
never expressed any desire or determination to dispose of any
part of his property in favour of the female plaintiffs; but the
plaintiffs charged that Sir Thomas repeatedly expressed, *to
divers persons, that his wishes and intentions as to the ultimate
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disposal of his property after Lady Staines’s death, were such as
before mentioned;: that; on/ the 80th of June, 1830, Sir Thomas
made & will, which was, in all respects, similar to the will before
mentioned, except as to the legacies, which were not contained
therein : that the will of the 5th of July, 1830, was made for the
purpose of the legacies being introduced therein ; and that, upon
the same being made, the prior will was destroyed ; and, at the
time of making the last-mentioned will, Sir Thomas stated and
explained to Lady Staines such his aforesaid wishes and inten-
tions, and she undertook to perform the same ; that Lady Staines
repeatedly admitted, to divers persons, that Sir Thomas had
expressed to her such wishes and intentions and had enjoined
her to fulfil the same, and that she had undertaken so to do;
and, as evidence thereof, the plaintiffs charged that, within a
few days after the death of Sir Thomas, Lady Staines made
a will, whereby, after giving two or three legacies, she gave the
residue of her estate, both real and personal, to the female
plaintiffs, by the description of her late husband’s natural
daughters, and that, afterwards, about the 5th of August, 1831,
Lady Staines made another will (1), by which she gave to the
same persons some considerable legacies ; and that Lady Staines
repeatedly admitted, to divers persons, that the wills so made by
her, were made in consequence of the intentions and desire so
expressed by Sir Thomas as aforesaid ; and that Gunning and
Lady Staines, some time after their marriage, burnt or destroyed
the wills so made by Lady Staines.

The bill prayed that the will of Sir Thomas Staines might
be established, and the trusts thereof performed ; *and that an
account might be taken of his personal estate, and that it might
bedeclared that the plaintiffs were entitled to the residue thereof,
and that such residue might be paid to them ; and that it might
be declared that the female plaintiffs were also entitled to the
real estates devised by Sir Thomas Staines.

The answers either positively denied or did not admit the
allegations in the bill upon which the claim of the plaintiffs was
founded : and the defendant Gunning, in his answer, said he
believed that the views and intentions alluded to in Sir Thomas

(1) See pnst, p. 209.
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Staines’s will, were that the Bridgers (who were Lady Staines’s
nearest relations, but who, he thought, had behaved ill to him-
self and to her) should be' excluded from any share in his
property ; and that, subject thereto, the same should be at
Lady Staines’s absolute disposal: that Lady Staines had
informed the defendant that she had made a will a few days
after Sir Thomas’s death, but that he was entirely ignorant of
the purport thereof: and he admitted that Lady Staines made
another will, dated the 5th of August, 1881, and thereby gave,
to each of the female plaintiffs, a legacy of 500l.; and that she
made a third will, dated the 9th of November, 1881, and, about
that time, destroyed her two former wills; and that, on the
18th of November, 1881, the third will was, by her desire,
delivered up to and destroyed by the defendant; and he denied,
to the best of his knowledge and belief, that Lady Staines had
made any such admissions as stated in the bill; but, on the
contrary, he said that she always declared that the whole of
Sir Thomas’s residuary property, was at her disposal, except
that he did not wish her to give any part of it to the Bridgers.

Several witnesses were examined on both sides, and, amongst
them, all the persons who made affidavits on the motion for a
receiver, except the plaintiffs and the defendant Gunning. The
cause now came on to be heard.

The Solicitor-General, Mr. Jacob and Mr. Turner, for the
plaintiffs :

The case of the plaintiffs is that the testator, Sir Thomas
Staines, standing in the situation of natural father to them, had
obtained, from Lady Staines, a promise that, if he would give
her all his residuary property, she, at her death, would leave it
to his natural children ; and that, upon the faith of that promise,
the testator made his will. * * The statute says that every
will must be in writing: but, if a person obtains property under
a will upon a parol assurance that he will dispose of it in a
particular way, this Court will not allow him to keep the
property. [Stickland v. Aldridge (1), Muckleston v. Brown (2),

(1) 7 R. R. 292 (9 Ves. 516). (2) 5 R. R. 211 (6 Ves. 52).
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Sellack v. Harris (1), Bulkley v. Wilford (2), Walker v. Walker (3),
Mestaer v. Gillespie (), and-othercases, were cited on this
point (3).]

It will be said that, though the plaintiffs have made *out a
case against Lady Staines, they have made out no case against
the next of kin and heir of Sir Thomas Staines: but, if Lady
Staines took the property on a trust, the heir and next of kin
of Sir Thomas must be affected with the same trust. * * *

Mr. Wigramn and Mr. Duckworth, for the defendant
Gunning :

Mr. Gunning claims to be entitled to the personal estate, as
administrator to Lady Staines, and to be interested in the real
estates, as tenant by the curtesy.

* * The cases cited for the plaintiffs shew that the Court
has never relieved unless where there was an intention to make
a will or do some other act, and the party was fraudulently
prevented from doing what he intended by the person claiming
the benefit of the fraud. You must shew that the party intended
to comply with the Statute of Frauds and was fraudulently pre-
vented, otherwise you repeal the statute. Lady Staines was not
¢uilty of any active fraud: she was no party to the making of
the will.

The next question is whether Sir Thomas Staines required
Lady Staines to leave all his property to the Podmores: for, in
order to create a trust, the property as well as the person must
be certain. If Sir Thomas intended that the whole of his
property should go to the Podmores, he would not have desired
his wife not to give any part of it to the Bridgers. What could
be his motive for suppressing the names of the parties to take ?
Secresy could not be his object; for he told Dr. Jarvis and
another of the witnesses that his property was to go to the
Podmores after Lady Staines’s death. If that was an imperative

(1) 5 Vin. Ab. 521. Smith v. Attersoll (1826) 25 R. R.
(2) 37 R. R. 39 (2 Cl. & Fin. 102). 41, which cases are mentioned by
(3) 2 Atk. 98. V.-C. HALL in his judgment in Sid-
(4) 8 B. RB. 261 (11 Ves. 621). greaves v. Brewer (1880) 15 Ch. D.

(5) But not Crook v. Brooking 602—603.—O. A. S.
(1688), Pring v. Pring (1689), or
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obligation extending to the whole of the property, why did Lady
Staines, almost immediately after her husband’s death, propose
to Jarvis to dispose of part of the property in legacies; and why
did Jarvis make a will for her and allow her to *give the
legacies? The case is inconsistent with any other supposition
than that Lady Staines had a discretion as to what portion of
the property she should leave to the Podmores.

We submit, first, that Lady Staines did not prevent Sir
Thomas from leaving his property to the plaintiffs; and,
secondly, that she had a discretion as to what share she should
give to them: and, consequently, that the case of the plaintiffs
has wholly failed.

Myr. Knight and Mr. Teed, for the heir-at-law, and Sir 17"
Horne and Mr. Elderton for the next of kin of Sir
Thomas Staines :

If parol evidence is admitted, where fraud is not an ingredient
in the case, the Statute of Frauds is gone. Here the testator
declares, on the face of his will, that his wife is not to take his
property, beneficially, for a longer period than her own life;
but who is to take it after her death, he does not mention: and
the omission cannot be supplied by parol, without violating the
Statute of Frauds. This case is distinguishable from all the
cases that have been cited; for, in none of those cases, was
there any indication of a trust on the face of the will. A testator
cannot, by a will duly attested, enable himself to dispose of his
real estate by an instrument not duly attested. Suppose a
testator gives his property to A. B. in trust to dispose of it as
he should afterwards direct by parol : evidence of the subsequent
directions cannot be given; for the Statute of Frauds requires
all declarations of trust to be in writing. We do not say that
the plaintiffs may not have a claim against the assets of Lady
Staines: but we contend that the property is not fixed with a
trust in consequence of the fraud of Lady Staines. Neither the
*heir nor the next of kin can be affected by a fraud committed
by a third party. * * *

Mpr. Girdlestone, jun., for the heir of Lady Staines.
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Mr. Richards, for the administrator of Sir Thomas Staines.

Tar VicE-CHANCELLOR :

This case was argued very elaborately. It arose in this way.
The plaintiffs represent that Sir Thomas Staines, previously to
and at the time of making his will, communicated, to Lady
Staines, his desire and determination to give the whole of his
property, real and personal, to the female plaintiffs after her
death ; and that, upon being apprised of that desire, she pro-
posed to Sir Thomas Staines, that he should leave the residue
of his property to her, and she undertook and promised that, if
Sir Thomas would do 8o, she would carry into effect his desire
und determination in favour of the female plaintiffs, and that,
upon the faith of such undertaking and promise, he made his
will, which was to this effect. [His Honour here read the will.}
This instrument *was dated on the 5th of July, 1830, and it is
observable that the words, upon which so much stress was laid
in the argument : ‘‘ Having a perfect confidence she will act up
to those views, which I have communicated to her, in the
ultimate disposal of my property after her decease,”” do not
necessarily imply that some absolute direction was given to her
as to the disposition of the property ; but are consistent with the
testator having given, to his wife, either some absolute direction,
or some general recommendation, leaving it to her discretion to
act upon it or nof, and in such manner as she might think fit.
The plaintiffs insist that those words have a necessary relation
to that communication which they represent Sir Thomas Staines
made to his wife, and upon which she made the proposal and
gave the undertaking which they state in their bill. Sir Thomas
Staines died on the 18th of July, 1830, and was buried on the
22nd of that month. Lady Staines made a will on the 24th of
July, 1880; and, on the 5th of August, 1831, she made another
will: and, in November of the same year, she married the
defendant Mr. Gunning, which, at law, would be a revocation
of her will; and, in January, 1882, she died: and, after her
death, the plaintiffs filed their bill, in which they pray: [His
Honour here stated the prayer of the bill].

In this case two questions arise: one is a question of law and

R.R.—VOL. XL. 14
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the other is 8 question of fact, both of which it will be necessary
for me/to/notice in"disposing of this case.

Upon looking into the authorities, my opinion is that, if it
were perfectly clear that that state of circumstances took place
which the plaintiffs represent upon their bill, they would be
entitled to the relief that they *ask; because, independently of
some of the earlier cases, which it is hardly worth while to
notice, the decision in Sellack v. Harris, provided the point were
new, would of itself be decisive. That was a case where the
father purchased lands for himself and his heirs; and, when
he was upon his death-bed, sent for his eldest son, and told him
that the lands were bought with his second son’s money, and
that he intended to give them to him : whereupon the eldest son
promised that the second son should enjoy them accordingly.
The father died; and the MasTer oF THE RoLrs held that the
eldest son ought to have the lands, because, by the Statute of
Frauds, there ought to have been a declaration of the uses or
trusts in writing: but Lord Chancellor CowrEr was of another
opinion, because of the fraud in this case; in that the eldest
son promised the father, upon his death-bed, that the other son
should enjoy the lands: so he took this to be a case out of the
statute. And, in my opinion, the very worst method of con-
struing the Statute of Frauds, would be that which would give
rise to frauds instead of preventing them.

. In the case of Walker v. Walker (1) (which was one of the cases
mentioned at the Bar), the question arose upon these circum-
stances. [His Honour here stated the facts of the case.] The
agreement between the brothers was not reduced into writing ;
and Lord Harowicke said: “The question is whether the plaintiff
is entitled to have the aid of a court of equity, to recover the
annuity. I am of opinion that the plaintiff is not entitled to
have the aid of a court of equity, and that it would be contrary
to the rules of justice: for it appears to me plain that John Walker
intended to grant these annuities conditionally only. The *defen-
dant insists that he ought not to have the aid of a court of equity
to supply this defect, unless he will do equity in performing his
part of the agreement, by which he drew in John Walker to
(1) 2 Atk. 98.
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surrender his copyhold estate charged with the annuities. I am
not at all clear whether, if the defendant had brought his cross bill
to have this agreement established, the Court would not have done
it, upon considering this in the light of those cases, where, one part
of the agreement being performed by one side, it is but common
justice it should be carried into execution on the other. The allow-
ing any other construction on the Statute of Frauds and Perjuries,
would be to make it a guard and protection to fraud instead
of a security against it, as was the design and intention of it.”

The subject again came before the Court in the case of Dixon
v. Olmius (1), and there the same view was taken of it.

I shall next advert to what Lord Erpon said in the cases
of Muckleston v. Brown (2) and Stickland v. Aldridge (3). In the
former of those cases his Lordship, alluding to the case of
Adlington v. Cann (4), says (5) : “‘ There was no trust upon the face
of the will: but a paper was written afterwards which clearly
demonstrates that the testator’s intention was to devote the
benefit to charitable purposes. If it rested there, it is clear
a man cannot, by an unexecuted instrument, attach a trust
upon real estate. But they pleaded the statute. That must
have been allowed to be a good plea; unless the Lorp CHANCELLOR
could have said, though they plead the statute, yet, if they answer,
admitting the trust, it would be fit to discuss, at the *hearing,
whether he would not give the heir the benefit of the resulting
trust.”” The case seems to be very imperfectly reported in Atkyns,
and is principally reported on the argument that took place on
the plea, when the matter came before Lord Hardwicke on the
plea and the answer. But Lord Erpon goes on to say: “Ina
subsequent case (The Attorney-General v. Duplessis,) Sir THOMAS
Parker, who must have known Adlington v. Cann, took upon
himself to examine it; and when it was very material to be
accurate upon it; and he says, expressly, Lord Harpwicke
compelled the defendants to answer. If so, we see, in a sub-
sequent case, how Sir THoyMas SEWELL, no mean authority,
a Judge very able and conversant in equity cases, understood

(1) See 9R. B. 286, n.(1 Cox, 414).  (4) 3 Atk. 141.
(2) 5 R. R. 211 (6 Ves. 52). (3) 5 R. R. 220 (6 Ves. 67).
{3) 7 R R. 292 (9 Ves. 516).
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it ; and this appears, also, to be the history of 4dlington v. Cann
by a note of Serjeant)Hill:) In the case before Sir THoMAS SEWELL,
the original answer, simply, stated the will. A farther answer
was required ; and, by the farther answer, the defendants stated

_ that there was a memorandum not duly executed according to

the Statute of Frauds; and that memorandum did, certainly,
point to a disposition of the real estate to charitable purposes.”
And then Lord Erpon expresses a doubt upon the correctness
of the judgment exercised by Sir T. SEWELL in acting upon the
principle. But Lord ELpon seems to consider that, so far as the
principle was adopted, Sir TrHomas SeweLL had acted rightly,
and only doubted how far what he did after he had assumed the
principle, was correct. Afterwards, Lord ErpoN says: Then,
as to the principle: why should it not be so? Surely the law
will not permit secret agreements to evade what, upon grounds
of public policy, is established.” This was a case which related
to a supposed trust in favour of a charity. And then his Lordship
adds: ‘“Is the Court to feel for individuals, and to oblige persons
to discover, in *particular cases, and not to feel for the whole of
its own system, and compel a discovery of frauds that go to the
roots of its whole system.” So that, there, Lord ELpoN appears
to assume it as quite clear that, in the case of a dispute between
individuals, whether or not a trust was undertaken either by the
devisee who was to take by the devise, or by the heir who would
take in default of a devise, that, if the undertaking were proved,
the party who gave the undertaking would be bound to fulfil it.
He says: ‘ Suppose the trust was to pay 100L. out of the estate;
and the devisee undertakes to pay it if it is not inserted in the
will ; this Court would have compelled an answer on the ground
that the testator would not have devised the estate to him unless
he had undertaken to pay that sum. The principle is that the
statute shall not be used to cover a fraud. If that is so between
individuals and upon an individual claim, there is, surely, a
stronger call upon the justice of the Court to say, upon a private
bargain between the testator and those who are to take apparently
under his will, which is to defeat the whole of the provisions and
policy of the law, that they shall be called on to say whether they
took the estate, as they legally may not do, for charitable purposes.’”
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trust for a charitable purpose, Lord ErpoN says (1) : ‘It would
be a strong proposition that the providence of the Legislature
having attempted, expressly, to prevent a disposition of land for
purposes of this sort, was so short as to be baffled by such a
transaction as is stated by this bill. The statute was never
permitted to be a cover for fraud upon the private rights of
individuals; and, though within the intention, *it cannot be
said a trust is declared under these circumstances, it is clear
a trust would be created upon the principle on which this Court
acts as to fraud. In the ordinary case of an estate suffered to
descend, the owner being informed, by the heir, that, if the
estate is permitted to descend, he will make a provision for the
mother, wife or other person, there is no doubt this Court would
compel the heir to discover whether he did make such promise.”
Now Lord Erpon speaks of that being the ordinary case; and it
shews, therefore, what was the view his mind took of the subject:
and then he says: ‘“ 8o, if a father devises to his youngest son,
who promises that, if the estate is devised to him, he will pay
10,000!. to the eldest son, this Court would compel the former to
discover whether that passed in parol; and, if he acknowledged
it, even praying the benefit of the statute, he would be a trustee
to the value of 10,000l. : and then why, upon a similar principle,
should not a trust be raised as to the whole?”” And, afterwards,
his Lordship says: ‘In Adlington v. Cann, Lord HaRDWICKE was
clearly of opinion that, there being nothing in the will attaching
a trust, if the testator, afterwards, by an unattested paper
expressing his own intention not communicated, said the purpose
was to devote the estate to a charitable purpose, the devisee might
object that he had taken under a will well executed, and the subse-
quent paper was not well executed. But that is perfectly different
from the case of a devisor expressing, in the paper, a trust which,
by contract with the devisee, led to that devise; and Lord Chief
Baron PiRkeR, accordingly, said Lord Harpwicke's opinion was
that such a bill must be answered; and Sir THoMas SEWELL
meant to follow it. I formerly expressed doubt,’—that is, in

(1) 7R. R. 294 (9 Ves. 519).
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the case of Muckleston v. Brown,—* whether he *rightly decided
upon the, principle ;, but the principle he took to be clear law,
and that is sufficient.”

Sellack v. Harris was a case in which the heir, by his repre-
sentation to the testator, intercepted the devise: but Lord Cowrer
was of opinion that, though he did so intercept the devise, and
the land, at law, descended to him, yet the second son was
entitled to have it. Lord ErpoN does not allude to that par-
ticular case; but speaks of the ordinary case of a father devising
to the younger son, who promises to pay the eldest son 10,000.. ;
and he says that, in that case, the younger son would be a trustee
to the value of 10,000l.: and I only point it out because it was
attempted to be said, with reference to the case of Thynn v.
Thynn (1 Vern. 296), that no trust would attach to the property
itself; but that the party might be personally liable, that is,
answerable in value. But it is obvious that such an argument
cannot apply to a case where the trust was that the party should
have the property: and I cannot but think, supposing it should
appear, on examining the evidence, that it supports the case
made by the plaintiffs in their bill, that then they have made
out that Lady Staines, in the first instance, and those persons
who claim under her, take the real and personal estate of the
testator clothed with a trust for the benefit of the plaintiffs.

So that the question is reduced to a question of fact: and
that requires some critical examination of what is stated by the
plaintiffs, and of what is given in evidence on both sides. But
I must observe that the plaintiffs have, in the most distinet
terms, put forward their case in this manner, namely, that,
before the will was made, & communication was made by
Sir Thomas Staines to *Lady Staines, in pursuance of which
she proposed and undertook to do a given thing, and then he
made his will in the manner stated. Now I must say that there
is not a particle of evidence to sustain that case:

[Having gone minutely into the evidence upon this point his
Honour continued his judgment as follows:;

The inference which I have drawn from the evidence is this,
that some expressions were used by Sir Thomas *Staines by
which the Podmores were pointed out as proper objects of
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bounty, but that he did not mean that, at all events, they Popuore
should have his/property,Obut)intended to leave Lady Staines g'm;}ma.
at liberty to exercise her discretion, not only as to whether the
Podmores should have his property or not; but also as to what
part they should have, if they took anything. The contempo-
raneous act (as I may call it) of the will of the 24th of July, and
the evidence of Dr. Jarvis, who twice refers to the use of the
expression: ‘“If you find them respectable,” prove to my mind
that that discretion was vested in Lady Staines; and the will
of the 5th of August, 1831, which the plaintiffs themselves state,
is a confirmation of the inference which I have drawn.
My opinion is that the plaintiffs, if they had proved their case,
would have been entitled to the relief which they ask: but they
have so completely failed in proving it, that I must

Dismiss their bill with costs.

SCHOLEFIELD ». HEAFIELD. Fl§36-
. 27.
(7 Simons, 667—670; 8. C. 5 L.J. (N. S.) Ch. 218; further proceedings,
8 Simons, 470; 8. C. 7 L. J. (N. 8.) Ch. 4.) SHADWELL,
Parties—Partners. v.-C.

A. and B. deposited with a firm, of which A. was a member, the title- ( 667]
deeds of an estate of which they were joint owners, as a security for
a debt due from them to the firm. A. died intestate. The surviving
partners in the firm filed a bill against his heir and B. for a sale of the
estate : Held that A.’s personal representative ought to have been made
a party to the suit.

Tre plaintiffs and Richard Rotton were co-partners, as bankers,
at Birmingham. Richard Rotton engaged in a joint speculation
with one Mole, to buy land and build upon it. In order to pay
for the land and buildings, they borrowed money of the bankers,
and deposited with them the title-deeds of the land purchased,
as a security for the money borrowed. Richard Rotton died
leaving an infant heir. After his death the surviving partners
in the Bank, filed a bill against his heir and Mole (without
making his personal representative a party) for a sale of the land
to which the title-deeds related.

Mr. Jacob and Mr. G. Richards, for the defendants, objected
that the personal representative of R. Rotton ought to have been
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made a party to the bill : for that the surviving partners had no
right fo, sue | without, having the representative of the deceased
partner before the Court: Pierson v. Robinson (1) : and as it
might turn out, on taking the accounts of the partnership, that
nothing was due, to the firm, from Richard Rotton’s estate.

Mr. Knight and Myr. Sharpe, for the plaintiffs, said that the
surviving partners in a firm, might sue for a debt due to the
firm, without making the personal representative of a deceased
partner, a party to the *suit: that a person who has a demand
on real estate, might, if he pleased, make his demand effectual
against the real estate, and the heir and executor must be left
to settle the matter between themselves : that, as between the
heir and the creditor, the latter had a right to enforce his
demand against the real estate: that the heir might resort to
every species of evidence in order to shew that there was no
debt; but he had no right, nor indeed would it be of any use
to him, to add a party to the record for that purpose: that it
was universally the practice of the Court, where two firms are
dealing together and one of the members is a partner in both
firms, to treat them, altogether, as distinct firms; otherwise, no
demand could be established by one of the firms against the
other, without going through the accounts of both: that there
could be no set-off in this case; for a separate debt could not
be set off against & joint debt; and the joint creditors of the
Bank had a right to have the whole of the sum due from
Richard Rotton and Mole, applied in satisfaction of their
demands.

TrHE VicE-CHANCELLOR :

I can understand, in a general case, that there may be a suit
by the surviving partners in a firm which comprehended A.,
against the surviving partners in another firm, which also
comprehended A., without making the personal representative
of A. a party. But this case is in this singular position: the
real estate was meant to be a security for the debt: the case
however cannot be stated, without its appearing, from the

(1) 3 Swanst. 139, n.
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relative situation of the parties, that there might be circum-
stances to shew) at'\once) that_the debt had been satisfied. If,
for instance, R. Rotton had contrived to have the accounts so
kept between himself and his *partners, that, at all times, they
should have, in their hands, a sufficient balance to satisfy the
debt, onght the partners who have, in their hands, that balance,
to sue Mole and the heir of R. Rotton, without making the
personal representative a party ; the heir being, in equity,
entitled to make the personal estate of R. Rotton pay the debt,
and to have his own estate exonerated from it. If the heir
suggests that the debt has been satisfied as between R. Rotton
and his surviving partners in the Bank, he suggests a case that
must be investigated; and how can it be investigated in the
absence of the personal representative of R. Rotton? There
might be the most unjust circuity of suit unless the personal
representative were made a party.

The cause must, therefore, stand over in order that R. Rotton’s
personal representative may be made a party.

On the hearing of this cause, the estate to which the title
deeds related, was ordered to be sold, it appearing to the Court
that a sale was more beneficial to the infant than a foreclosure.
In the minutes of the decree, as prepared by the Registrar, the
infant was allowed six months after coming of age, to shew cause
against the decree.

» »* * . * *

The Vice-CeanceLLor said that he would consult the Lorp
CHANCELLOR on the point.

His Honour, on this day, said that he had conferred with the
Lorp CraNCELLOR, and that his Lordship was of opinion that,
a8 the decree directed the estate to be sold, the infant ought not
to be allowed the six months: but that if the decree had been
for a foreclosure, the infant ought to have been allowed the
8iX months.

Under the decree * * the estate was sold, and the mort-
gagee, who had obtained permission to bid at the sale, became
the purchaser. He then presented a petition, in the cause,
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praying that the infant heir might be ordered to convey the
estate to him (1),

Mr. Knight Bruce and Mr. Sharpe, in support of the petition,
said that, by the decree, the estate was to be directed to be sold
forthwith, notwithstanding the infancy of the heir, and, therefore,
it followed, as of course, that the Court had jurisdiction, under
11 Geo. IV. & 1 Will. IV, c. 47, s. 11, to direct the infant heir to
convey the estate to the purchaser.

Myr. Jacob, for the heir, said that this case was not within
the 11 Geo. IV. & 1 Will. IV, c. 47, as the suit was instituted by
an equitable mortgagee to compel payment of his own debt only,
and that the Act did not apply except where the object of the
suit was to compel payment of the debts due to the general
creditors of the deceased : Price v. Carcer (2).

The Vice-CHaNcELLOR said that the statement of what had
passed between the Lorp CHANCELLOR and himself (3) was correct:
that the 11th section of the Act provided for the case of an estate
being decreed to be sold for the satisfaction of any debt, in the
singular number, as well as of debts: that, in this case, the estate
had been sold for the satisfaction of a debt, and, therefore, the
case was within the Act, and, consequently, an order must be
made according to the prayer of the petition.

BROOKE ». TURNER (4).
(7 Simons, 671—682; 8. C. 5 L. J. (N. §.) Ch. 175.)

‘Will—Construction.

Money and Bank of England notes may pass under the description of
*¢ property in and about my dwelling-house,” but not country bank or
promissory notes, or mortgages.

Frances Brooke [made her will dated the 29th of September,
1880, and thereby devised part of her real estates to trustees, in
trust for the benefit of her niece Catharine Dorothy Jones, and

(1) See 11 Geo. IV. & 1 Will. IV, (3) Aute, p. 217.

c. 47, 8. 11, (4) In re Prater (1888) 37 Ch. D.
(2) 8 My. & Cr. 157, 481 ; In re Robson, ’91, 2 Ch. 559.
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her children.. The will then proceeded as follows: ‘I give and
bequeath unto my)grandson, Fitzherbert, the miniature pictures
of Mr. Brooke and myself: and I give and bequeath all other my
pictures, and also all my paintings in and about my dwelling-
house at Chipping Sodbury and at Horton, and also my collection
of foreign and other coins of gold, silver and copper (except those
of the two last and present Kings) unto my said niece, Catharine
Dorothy Jones, together also with my marble figures, also my tele-
scope with the brass stand, my china jars and ornaments, my two
parrots, my books, furniture, plate, china, linen, clothes, pearls,
*trinkets, carriage and horses, and all other similar moveable
articles and things in and about my dwelling-house at Chipping
Sodbury and at Horton, except my minerals and fossils: I also
give and bequeath unto my said niece, Catharine Dorothy Jones,
for her use and benefit, the sum of 500l. out of the rents and
arrears of rent of all or any of my farms, lands, hereditaments
and premises that may be due and owing to me at the time of
my decease. With respect to all and singular my minerals and
fossils, I give and bequeath the same unto Henry, the son of my
nephew the Rev. John Turner.”

The testatrix then gave several pecuniary legacies, and con-
tinned thus : *“ All the rest, residue and remainder of my estate
and effects, both real and personal (except as sfter otherwise
disposed of) I give, devise and bequeath unto all my said grand-
children, equally between them, and their several heirs, executors
and admistrators, as tenants in common. I hereby nominate
and appoint the said Rev. John Turner, my sister Elizabeth
Jones, and my said niece, Catharine Dorothy Jones, the executor
and executrixes of this my will : and I do direct that, from and
after the day of my interment, all the property of every sort and
kind, over which I have any disposing power, in and about my
said dwelling-house (except what I bave otherwise given) shall
exclusively belong to my said niece, Catharine Dorothy Jones,
and not be subject to diminution, except by her own personal
act and authority.”

The testatrix, by a codicil dated the 1st of November, 18830,
gave to her niece, Catharine Dorothy Jones, the sum of 500L. in
addition to all the legacies and bequests given to her by the will.
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The bill was filed by one of the devisees and residuary legatees
under’'the. 'will)Cagdinst_the executor and executrixes and the
other devisees and residuary legatees, alleging that, at the
testatrix’s death and on the day of her interment, there
were, in her dwelling-house, cash, bank notes, bankers’ notes
payable to bearer, and bankers’ deposit notes, and also a mort-
gage for 500l ; and that Catharine Dorothy Jones claimed to be
entitled thereto under the bequest to her, of all the property, of
every sort and kind, over which the testatrix had any disposing
power, in and about her dwelling-house ; but the plaintiff charged
that the testatrix did not mean, by the terms of such bequest,
to give to Catharine Dorothy Jones, the cash and other articles,
but intended that the same should form part of her residuary
personal estate. The bill prayed that the will might be estab-
lished and the trusts performed, and that the cash and other
articles might be declared to form part of the testatrix’s residuary
estate.

By the decree at the hearing, the Master was ordered to inquire
and state whether any and what cash, bank notes, bankers’ notes
payable to bearer, bankers’ deposit notes and mortgages, and to
what amount, and other and what articles were in the testatrix’s
dwelling-house on the day of her interment.

It appeared, by the report, that, two or three days after the
testatrix’s interment, there were found concealed in different
parts of her house, guineas, sovereigns, seven-shilling pieces,
silver coin, Bank of England notes, country bank notes, promis-
sory notes of various individuals, an accountable memorandum,
and a banker’s deposit note, amounting together to between
9,000!. and 10,000!. and also an indenture of mortgage *for 500L.,
and the title-deeds relating to the mortgaged premises.

The cause now came on for further directions.

Mr. Wakefield and Mr. Piggott, for the plaintiff :

* * The country bank-notes, promissory notes, accountable
memorandum, deposit note and mortgage, are not property ; they
are merely securities for money or evidences of debts; and, like
other choses in action, have no locality. Nor will the guineas,
sovereigns, seven-shilling pieces and silver, pass by general words
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descriptive of locality. Besides, the testatrix, in enumerating
the articles which/shé intended to'give to her niece, excepted her
coins of the two last and present Kings, by which, itis clear that
she *meant every thing in the nature of money. * * There
are some dicta that Bank of England notes must be considered
as cash : but, in Stuart v. The Marquis of Bute (1), Lord ELpoN
says: “I have seen Lady Aylesbury’s case (2); which is also
mentioned by Lord MansFiELD, in Miller v. Race ; but has never
been cited accurately. It was a bequest of ‘ my house and all
that shall be in it at my death.’ Lord Haropwicke held that
cash passed, and bank-notes; which Lord Harpwicke there, 1
do not know why, considered as cash; but not promissory notes
and securities ; as they were the evidence of title to things out
of the house, and not things in it. Bank-notes I think just in
the same situation.”

Mr. Barber and Mr. Dixon, for some of the defendants in
the same interest as the plaintiff:

The question in this case is a question of intention. By the
word * property,” the testatrix meant things ejusdem generis as
those which she had mentioned in the preceding part of her will.
As she had, by her will, given her niece an annuity and a legacy
of 500l., she could not intend, by the subsequent clause, to give
her anything of a pecuniary nature to a large amount.

(Tee Vice-CHanceLLor : It is clear that the testatrix kept
alive in her recollection the existence of cash in her house, as
she excepted the coins of the two last and present Kings: and,
therefore, they must pass either under the general residuary
clause, or under the next clause.)

It is impossible to hold that the cash can pass to the niece by
the latter clause; for, if the testatrix had intended her niece to
have it, she would not have excepted it in the clause in which
she gives her pictures, &c. to her niece. However comprehen-
sive the words of a bequest may be, they will not pass property

(1) 8 BR. B. at p. 269 (11 Ves.662). Amb. 68; Reg. Lib. 1748, B. fo. 151.
2) Popham ~. Lady Aylesbury, 1
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which it appears, from other parts of the will, the testator did
not intend that'they'should 'pass: Sutton v. Sharpe (1), Hastings v.
Hane (2). Bank of England notes cannot be considered as cash.
They never were, in strictness, a legal tender ; although a party
could not be held to bail for a debt, if he tendered the amount
in them.

The Solicitor-General, Mr. Swcanston, Mr. Cooper, and Mr.
IWinterbottom appeared for the other defendants in the same
interest as the plaintiff, and referred to Stuart v. The Marquis of
Bute as reported on the appeal (3), I'leming v. Brook (4), Hotham
v. Sutton (5), and Chapman v. Ilart (6).

THE ViceE-CHANCELLOR :

My opinion is that the legatee is entitled to the money ; for it
stands in quite a different situation from any of the other articles
mentioned in the Master's report. It has been stated by
Myr. Wakeficld that, where there has been a gift of money and
then a bequest to the same legatee, in general words, of things
in a *house, the legatee is not entitled, under the general words,
to any cash that may be found in the house; because the
testator has shewn, expressly, what quantity of money he
intended the legatee to take: and many cases were cited in
support of that proposition: but none of them bear any resem-
blance to the present. It must be conceded that, when the
testatrix, in the clause in which she disposed of her general
residuary estate, made the exception: * except as after otherwise
disposed of,”” she meant that exception to comprehend something
which she intended to beyueath afterwards: and we find that, in
the following clause, she does dispose of all the property in
or about her dwelling-house, except what she had otherwise
given. Now, in the former part of the will, she had said: “I
give and bequeath all other my pictures, and also'all my paintings
in and about my dwelling-house at Chipping Sodbury and at
Horton, and also my collection of foreign and other coins of gold,

(1) 25 R. R. 19 (1 Russ. 146). (4) 9 R. R. 35 (1 Sch. & Lef. 318).
(2) 38 R. R. 79 (6 Sim. 67). (3) 10 R. R. 83 (15 Ves. 319).
(3) 14 R. R. 14 (1 Dow, 73). (6) 1 Ves. sen. 271.
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silver and copper (except those of the two last and present Kings)
unto my said niece, Catharine Dorothy Jones, together also with
my marble figures, &c. and all similar moveable articles and
things in and about my dwelling-house at Chipping Sodbury
and at Horton.” So that, in this clause, she disposes of the
coins in and about her dwelling-house, except those of the two
last and present Kings. And then she makes a general dis-
position of all the rest, residue and remainder of her estate
and effects, both real and personal, except as after other-
wise disposed of : and the only property which she afterwards
disposes of, is the property in and about her dwelling-house
which she had not otherwise given. Therefore, by referring
from one clause to another, it appears to be perfectly plain that
the testatrix has given her coins of the two last and present
Kings, under the description of property in and about *her
dwelling-house, which she had not otherwise given. The conse-
quence is that her niece is entitled to the guineas, sovereigns,
seven-shilling pieces and silver money mentioned in the report.

Mr. Knight, Mr. Jacob, and Mr, Parry, for the defendant,
Catharine Dorothy Jones :

We contend that not only the money, but also the Bank of
England notes, country bank notes, promissory notes, account-
able memorandum, banker's deposit note and mortgage, passed
to the testatrix’s niece, as property in the testatrix’s dwelling-
house, over which she had a disposing power.

There is no case, not even Fleming v. Brook (1), in which the
words were 80 comprehensive as they are here: and, in that
case Lord RepespaLe held that Bank notes would pass. The
words: ‘‘over which I have any disposing power,” include
everything that can be made the subject of testamentary dis-
position. There is considerable peculiarity in the language of
this bequest. The testatrix directs that, from and after the day
of her interment, all the property over which she had any dis-
posing power in and about her dwelling-house, should belong to
her niece. In putting a construction on this bequest, regard
must be had to the habits of the testatrix. She was fond of

(1) 9 B. R. 35 (1 Sch. & Lef. 318).
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hoarding and hiding money, and made her house a receptacle for
all her property.| She mentions the day of her interment as the
time at which her niece was to become entitled to her property,
as that is the day on which wills are commonly opened ; and she
intended her to sweep away all the property that, on a search,
should be found in and about her house, and that neither her
executors nor the Stamp Office should know anything about it.
The testatrix, *in the preceding part of her will, had given to
her niece all the ordinary contents of a house; and, by the
clause now in discussion, she intended to give her all her
hoards. * * * '

Mr. Wigram appeared for the trustees and executors of the
will.

THE VicE-CHANCELLOR :

It struck me that that portion of the property which was not
coin, stood in a very different situation from the coins of the two
last and present reigns; because the testatrix had used the
expression ‘‘ property in and about my dwelling-house :” and
the question is whether, whatever may be the meaning of those
words in common parlance, securities for money can, in a court
of law, be said to be property in a particular place. I cannot
but conjecture, from the whole tenor of this will, that, if the
testatrix had been informed that there was any doubt as to the
effect of those words, she would have used such language as
would have passed all the property which is now the subject of
discussion. But I am bound to construe the words according to
the sense which the law puts upon them. If a person were to
give all the property in his house, and certain title deeds
happened to be in it, it never could be contended that the land
to which those title deeds related, would pass to the legatee, nor
could it be contended that the title-deeds of land devised to
another person, or allowed to descend to the heir, would pass;
for they are accessary to the land, and would belong either to
the heir or to the devisee; as the case might be. Therefore I am
not at liberty to say that either the country bank-notes, promis-
sory notes, accountable memorandum, deposit note or mortgage,
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passed to the testatrix’s niece: but as it appears that Lord  Brooxx
Harowicke held,that Bank of England notes passed under the  rgaxes.
bequest in Lady Aylesbury’s case (1), and as Lord Evrpox, though

he expressed a doubt as to the principle of that decision, did not

expressly over-rule it (2), I am of opinion that, in this *case, the [ *682 ]
Bank of England notes, as well as the coins, passed under the

clause in question to the testatrix’s niece.

(1) The registrar’s book containing  bury, was produced to his Honour.
the decree in Popham v. Lady Ayles- (2) 8 R. R. 269 (see 11 Ves. 662).

R.R.—VOL. XL. 15
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KING'S BENCH REPORTS.

———

IN THE EXCHEQUER CHAMBER.

(Error rroM THE Kina's Benca.)

‘WRIGHT ». DOE ». TATHAM.
(1 Adol. & Ellis, 3—23; 8. C. 3 N. & M. 268; 3 L. J. (N. 8.) Ex. 366.)

A bill was filed in Chancery against several defendants, whereupon an
issue of devisavit vel non was ordered, in which the defendants in Chancery
were plaintiffs, and the plaintiff in Chancery defendant, respecting a will
of M., mentioned in the proceedings, devising real property. The issue
was found in the affirmative, and the bill dismissed. At the trial of the
issue, one of the three attesting witnesses to the will swore to its execu-
tion. The plaintiff in Chancery afterwards brought ejectment on his own
demise, as heir-at-law of M., against one of the defendants, who claimed,
a8 devisee of M., for the premises which had been the subject of the issue.
After the action of ejectment was commenced, judgment was entered up
on the issue from Chancery, in the Court of law in which it had been
tried. An order of Court was made in the action of ejectment, that the
short-hand writer’s and Judge’s notes of the evidence of such witnesses
on the trial of the issue, as should be dead before the trial of the
ejectment, should be read at the latter trial.

On the trial of the ejectment, the defendant gave evidence of these
several proceedings, and proved the former testimony of the above-
mentioned witness, who was dead, from the short-hand writer’s notes ;
and he produced a will, which was identified with that proved on the
trial of the issue out of Chancery: Held, that this was sufficient proof
of the execution of the will, though another attesting witness was present
at the trial of the ejectment; but that without proof of the evidence of
the deceased witness, such proceedings would not have been proof of the
execution.

A question having arisen as to the sanity of the devisor, letters were
tendered in evidence, which had been found among his papers shortly
after his death, written to him by persons of his acquaintance, of whom
all but one were dead ; one of the letters purporting to be an answer to a
letter written by the devisor. Qucwre, whether such letters were admis-
sible, as shewing that the devisor was treated by his acquaintance as a
person of sound mind (1).

Tue defendant in error declared in ejectment against the

plaintiff in error in the Court of King's Bench. At the trial

(1) This point was contested on the
subsequent trial, and decided in the
negative. This decision was affirmed
in the Exchequer Chamber on an
equal division of opinion (7 Ad. & El

336); and was ultimately affirmed by
the House of Lords, where the case
is reported in 5 Cl. & Fin. 670, and
will be reported in the corresponding
place in these Reports.—R. C.
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before Gurney, B., at the Lancaster Spring Assizes, 1883, the
jury found a verdict 'for ‘the' plaintiff' below, and the counsel for
the defendant below tendered a bill of exceptions.

By the bill of exceptions it appeared, that the plaintiff below
claimed as heir-at-law of John Marsden deceased, who was
admitted to have died seised, leaving the plaintiff below his
heir-at-law; but Wright claimed *under a will of Marsden. It
appeared further, that the counsel for the defendant below were
allowed to state and prove their case first.

The first exception stated, that at the trial it became a matter
in issue between the parties, whether or not Marsden had been,
from his attaining to competent age, and down to the time of
executing the will, a person of sane mind and memory, and
capable of making a will. Shortly after Marsden’s death, there

were found among his papers several letters appearing to be

addressed to him by different individuals, and one of them pur-
porting to be an answer to a letter received by the writer from
Marsden. The hand-writing of these letters was proved; and it
was proved that all the writers, except one, were dead, and had
been in habits of acquaintance, more or less intimate, with
Marsden. These letters being offered at the trial to prove the
affirmative of the above issue, and being objected to as inadmis-
sible, ‘‘the said Baron stated his opinion to be that the said
letters respectively, and each of them, were and was not by law
admissible as evidence, and refused to admit the same respectively
as such. Whereupon the counsel for the said defendant made
his several and respective exceptions to the said opinions of the
said Baron.”

The second exception stated, that at the trial it further became
a matter in issue between the parties, whether or not Marsden
devised the premises mentioned in the declaration, so as to bar
the title of the lessor of the plaintiff below. The counsel for the
defendant below proved that the lessor of the plaintiff had filed a
bill in Chancery against the defendant below and three other
persons, in respect of the said premises, praying that a will
therein mentioned, relating to the same premises, *purporting
to be a will of John Marsden, might be set aside. It was proved,
that the defendants in Chancery having, in their answer, set forth

15—2
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the last-mentioned will, the MasTER oF THE Roris thereupon
ordered. an issue| of derisavit vel non, in which the defendants in
Chancery (including the defendant below) should be plaintiffs,
and the plaintiff in Chancery (the lessor of the plaintiff below)
should be defendant. The counsel for the defendant below pro-
duced the Nisi Prius record in the Court of King’s Bench, of the
trial of the issue, with the postea indorsed, whereby it appeared
that the jury found that Marsden did devise, &c., in the words
of the issue. The counsel for the defendant below further proved,
that the will which had been in question on the trial of the issue
was a will which he then tendered in evidence, and that one
Giles Bleasdale, a subscribing wiftness to it, had sworn to the
execution of it at the trial of the issue, and had since died. It
appeared, on cross-examination of one of the witnesses produced
by the defendant below, that Proctor, another subscribing witness
to the will, was still alive, and was then present in Court under
a subpana, as a witness on behalf of the defendant below. The
counsel for the defendant below further proved, that the MasTer
orF THE Roris by a decree, reciting, among other things, the trial
of the issue, dismissed the bill in Chancery; and they also pro-
duced an examined copy of a judgment entered up in that issue
in the Court of King’s Bench, signed after the commencement of
this action of ejectment (1). They then proved *a rule of the
Court of King’s Bench, made in the present cause, ordering that
the Judge’s notes, and the short-hand writer’s notes, of the
evidence, given at the trial of the issue, of witnesses who should
since be dead, should be read at the trial of this ejectment.
Bleasdale’s evidence at the trial of the ejectment, was accordingly
read from the notes of the short-hand writer. The counsel for
the defendant below then tendered the will in evidence; but it
what way the judgment was to be

set aside, and the Judges directed
that he should attend in Court to

(1) In Easter Term, 1834, Sir James
Scarlett moved for a rule to shew cause
why this judgment should not be set

aside, as being improperly entered up
on a feigned issue out of Chancery.
The rule was made absolute in the
same Term, no cause being shewn.
The roll having been carried into
theTreasury, the clerk of the Treasury
intimated that he did not know in

receive their directions. Upon his
doing so, he was directed by the
Court to make an entry on the
margin of the roll, that the judg-
ment had been set aside by rule of
the Court, and that the entry was
made by their order.
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was objected that this could not be read until the execution had
been proved by the attesting'witness'then present in Court. “ And
the said Baron thereupon stated his opinion to be, that the said
will ecould not be read in evidence, and refused to admit the same,
unless the said living attesting witness was called by the said
defendant to prove the execution thereof. Whereupon the counsel
for the said defendant made his exceptions to the said opinion of
the said Baron, that the said will could not be read in evidence,
unless the surviving witness was called.”

The third exception was as follows: *“ And thereupon the said
Baron stated his opinion to be, that the evidence, so as aforesaid
given by the said defendant, did not sustain the affirmative of
the said matter in controversy and at issue as last aforesaid, as
to the said will as aforesaid, and directed the said jury to find a
verdict for the plaintiff. Whereupon the said counsel for the
said defendant made his exception thereto.” '

The exceptions concluded with the prayer of the counsel for
the defendant below, “that the said Baron *would set his hand
and seal to this bill of exceptions, containing the several matters
as aforesaid, according to the form,” &ec.

The jury found for the plaintiff. Judgment having been
entered in the Court below for the plaintiff, the defendant brought
his writ of error. The assignment of errors specified the three
points raised respectively by the three exceptions as above
mentioned (1).

The case was argued in Hilary Term, 1884 (January 18th),
before Tindal, Ch. J., Park, J., Gaselee, J., Bosanquet, J.,
Bayley, B., Vaughan, B., and Gurney, B.

F. Pollock for the plaintiff in error :

As to the first exception, the letters are evidence as written
declarations made to the testator, shewing how he was treated

(1) When this case came on to be
argued, a question arose, whether the
points disputed were all sufficiently
raised on the bill of exceptions, the
Court intimating some doubt whether
they should not have been all dis-
tinetly specified at the conclusion of
the bill ; and BosANQUET, J. referred

to a case of Lewis v. Armsirong,
argued in the Exchequer Chamber
in the preceding Term, in which
the same difficulty had arisen. The
CourT, however, ultimately decided
that the bill, in its present form,
sufficiently brought the several points
under its cognizance.
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by the persons who corresponded with him. They are admissible,
just as'evidence 'of ‘a-conversation held with him would be.

(Baviey, B.: Could you make part of that conversation
evidence, without including the answer of the party with whom
it was held ?)

If such party were shewn to have made no answer, that would
be matter of remark; but it would be no more. Suppose the
letters contained discussions, involving difficult questions in
science or in art, and were addressed to Marsden by persons
eminent in those departments : the fact of their being so addressed
would be, by itself, evidence directly affecting the matter in con-
troversy. There can be no doubt that letters of a different import,
*found as these were, would have been evidence to prove the
non-sanity of Marsden. In a case of Butlin v. Barry, heard on
the 16th of January in this year in one of the Ecclesiastical
Courts, a memorial written by an illiterate person for the deceased,
and adopted by him, and remaining amongst his papers after
his decease, was allowed as evidence to shew his incapacity. In
Wheeler and Batsford v. Alderson (1), a question arose as to the
capacity of a person who died in 1830, a widow, leaving a will
dated in 1822, Sir JoN NicroLL, in his judgment, which was
in favour of the will, referred to a letter written by the deceased
person’s husband in 1802, as bearing every mark of being
addressed to a wife who conducted herself with propriety, and
treated this letter as evidence confirming other proofs of the
deceased’s capacity. The same point arose in Watersv. Howlett (2).
The printed report of that case refers entirely to another point:
but the manuscript notes of the reporter contain the following
statement. A letter written by a brother of the half blood to the
deceased, from France, was offered in evidence to shew the way
in which the deceased was treated by his friends and relations,
and that the writer did not consider the deceased insane or incom-
petent. There was no reply, nor did the letter refer to any com-
munication received from the deceased, but it was a letter of
condolence on the death of his wife, and requesting a reconcilia-

(1) 3 Hag. Ecc. Rep. 609. (2) 3 Hag. Ece. Rep. 790.
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tion between him and the writer. This evidence was objected
to, but admitted after argument.

As to the second exception. The bill of exceptions identifies
the property now in question with that which was the subject of
the proceedings in Chancery: the first question then is, whether
a verdict on a specific issue between the same parties, coupled
with the *adoption of such verdict by the MasTer oF THE RoLLs
as the foundation of his decree, be not at least primd facie evidence
of the truth of the fact found, as between the same parties con-
testing the same fact, 8o as to make farther evidence unnecessary.
For the lessor of the plaintiff in ejectment, and the tenant in
possession, are the substantial parties to an action of ejectment :
Aslin v. Parkin (1). It is true, that the defendant in this action
of ejectment was joined with others in the former proceedings ;
but that does not destroy the admissibility of the records as
evidence, whatever might have been its effect, if it had been
sought to use them by way of estoppel: Kinnersley v. Orpe (2).
There a record was held admissible as evidence in an action by
the same plaintiff against another defendant, on the ground that
the defendants, in the two causes, claimed to act under the same
authority, the sufficiency of the authority being the question in
dispute. A similar principle prevailed in Strutt v. Bovingdon and
others (8), where Lord EvLLensoroueH said that, although the
record produced was not an estoppel, he should think himself
bound to tell the jury to consider it as conclusive of the rights of
the parties. In Hitchin v. Campbell (4), the former record was
admitted, though the form of action was different. Then, if the
former records be admissible evidence, they constitute at least
primd facie evidence of the fact found by the verdict : Bac. Abr.
Evidence, F. (5). In Outram v. Morewood (6), the question arose
upon the record being replied as an estoppel, and the replication
was held good. If not pleaded, it cannot be less than *primd
Jacie evidence: Vooght v. Winch (1), Hancock v. Welsh and
another (8). With respect to any objection arising from the

(1) 2 Burr. 663. Evidence, A. 3.
(2) 2 Doug. 517. (8) Vol. iii., p. 255 (edit. 1832).
(3) 8 B. B. 834 (5 Esp. 56). (6) 7 R. R. 473 (3 East, 346).

(4) 2 W. BL 779, 827. See 1 Stark. (7) 21 R. R. 446 (2 B. & Ald. 662).
Ev. 219 (edit. 1833); Com. Dig. (8) 1 Stark. 347.
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proceedings having originated in equity, Whately v. Menheim and
Levy (1) 'shews that-'they 'are not on that account inadmissible.
The decree of the Court of Chancery takes the place of a judg-
ment at law : Montgomerie v. Clarke (2). 1f it be said that there
is a technical and absolute rule that a will of lands must be pro-
duced, attested according to the requisites of the statute, the
answer is, that the rule does not go that length.

(BavLEY, B.: The attesting witness must have been called on
the former occasion.)

At any rate, some satisfactory proof must have been given. In
Burnett v. Lynch (3), the testimony of the subscribing witness to
a lease was dispensed with.

(BayLey, B.: It had been thought that, where a party pro-
ducing a deed upon notice took an interest under it, the opposite
party might, in all cases, treat it as proved to be executed. That
rule was considered a hard one, and has been qualified since.
The language of the Cai1EF JusTIcE in Burnett v. Lynch (3), shews
that that case was an exception from the general rule.)

In Scott v. Waithman (4), the testimony of the subscribing witness
to a bond was dispensed with in an action against the sheriff on
that bond, the defendant having produced it. So the acknowledg-
ment of the bargainee was held to be proof of a bargain and sale
which was enrolled, without proof of the sealing and delivery:
Smartle d. Newport v. Williams (5). No admission by a *party,
though made on record, can be stronger evidence than the verdict
of a jury adopted by the Court which has directed the issue.
Therefore, it was not necessary to produce the will at all; but,
if it was necessary, then it was sufficient to produce, as has been
done, the previous records, and to identify the will which actually
was produced as the subject-matter of those records: and the
bill of exception shews that this identification has been made.
The second question raised upon the second exception is, whether,
(1) 2 Esp. 608. (4) 3 Stark. 168.

(2) Bul. N. P. 234. (3) 1 Sulk. 280.
(3) 29 R. R. 343 (5 B. & C. 589).
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if it be necessary that the subscribing witness should be called,
that rule has not been complied with by the evidence given, under
the order of Court, of Bleasdale’s testimony on the former occa-
sion. In Rerv. Jolliffe (1), Lord Kenvon said that evidence which
a witness gave on a former trial might be used on a subsequent
one, if he had died in the interim. The same point was ruled in
Strutt v. Boringdon and others (2), Mayor of Doncaster v. Day (3),
Pyke v. Crouch (4). Nor is it material that another witness to
the will was alive; for, in the cases cited, the evidence would not
have been rejected upon proof that other witnesses were alive,
capable of proving the fact in question.

Sir James Scarlett for the defendant in error:

As to the first exception, the question respecting the admis-
sibility of the letters is rendered immaterial by the second
exception. But the rejection of the letters was correct. Evidence
was admitted to shew their character; and then the question
arose, whether their contents could be read. Now the contents
could be produced only as, first, a statement of facts, or secondly,
a statement of the *opinions of the writers: in neither character
were they admissible. To receive the opinion of a deceased
person, as to the sanity of another, would be to admit evidence
without an oath. The argument on the other side proceeds
upon an assumption that the criterion of the admissibility of
such evidence is the effect which it would produce if received ;
whereas objectionable evidence is rejected, precisely because
it is capable of producing an effect, if received: the question
is, whether the law will allow the effect to be produced by such
evidence. If a jury might be told that many living men of
science had expressed an opinion in favour of Marsden’s sanity,
it would probably produce an effect on them ; but it would not
be receivable evidence. The evidence in Butlin v. Barry (5) was
admissible on the ground that the adoption of the memorial was
an act of the deceased person. The report of Wheeler and
Batsford v. Alderson (6) does not shew in what way the letter

(1) 2 B. B. 383 (4 T. R. 285). (4) 11d. Ray. 730 (5th resolution).

(2) 8 R. R. 834 (3 Esp. 56). (5) P. 230, ante.
(3) 12 R. R. 650 (3 Taunt. 262). (6) 3 Hag. Ecc. Rep. 609.
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there referred to was found. As to the case of Waters v.
Houwlett\(1), it i8’'a"decision contrary to the principles of the
common law Courts, and probably depended upon some rule
connected with the peculiar process of the Ecclesiastical Courts
respecting evidence.

As to the second exception, and the first question raised by
it; the general rule is, that when an attesting witness to a
document is alive he must be called. The Statute of Frauds
having prescribed peculiar solemnities for the devising of lands,
the Court will be less willing to admit an exception in this case
than in any other. The strictness of the rule is relaxed in the
case of a will, under circumstances only of extreme necessity :
Hands v. James (2) is an instance. Here the existence of a
*living witness does away with the necessity. The records
of the previous proceedings are not evidence to prove the will.
In the first place, the bill is not evidence, even against the
party filing it, except for the purpose of proving the prayer and
explaining the decree. The answer cannot be read here, except as
connected with the decree; for it is the evidence of the party who
now seeks to use it: it cannot be used to prove the facts asserted
in it. The decree was for the dismissal of the bill; that can
have no greater effect than a nonsuit at common law. Besides,
a bill may be dismissed on the facts stated in the defendant’s
answer. This is not a decree binding the parties; if it had been
s0, its effect might have been different. With respect to the
feigned issue, it is true that the bill of exceptions shews that
a judgment on the verdict was signed in the Court of King’s
Bench after the present action of ejectment was brought. Such
a judgment, if pleaded, must be pleaded puis darrein continuance.
It is, however, not usual to sign judgments on feigned issues.
The issues are tried under the direction of the Court of Chancery,
and do not bind that Court. Admitting that, for the purpose
of using these proceedings in evidence, it was competent to shew
that the subject-matter of them related to the will, that would
carry the proof of the will no further in the present action. If
a landlord brought covenant against his tenant for non-repair,
and the lease were read at the trial, and a verdict were recovered,

(1) 3 Hag. Ecc. Rep. 790. (2) 2 Comyns’s Rep. 331.
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and afterwards the landlord brought a second action against his
tenant for arrears of rent, the former record would have been
between the same parties, yet the plaintiff would not be permitted
to put it in and connect it with the lease, for the purpose of
proving the execution of *the lease. Even the answer in equity
of the obligor of a bond, admitting its execution, is merely
secondary evidence of the execution, Call v. Dunning (1), and
no foundation has been laid here for the admission of secondary
evidence. Secondly, as to the sufficiency of the evidence of
Bleasdale’s former testimony. The best evidence of the execution
of the will must be given. Bleasdale’s former evidence is not
the best, another witness being alive. It cannot supersede the
necessity of giving the best evidence, although it may be adduced
in confirmation.

(BavLeYy, B.: The question is, whether this production of
Bleasdale’s evidence has not the same effect as if the evidence
had been given by him in the witness-box on the present trial.)

The Judge and jury ought to bave the same means of examining
his evidence as were afforded on the first trial. As for the order
of Court, that cannot make his former testimony evidence in
this case, more than it would have done if that testimony had
not been given before a jury. Now had it been given, for
instance, by way of deposition in an equity suit, it would have
been no proof of the execution of a will. And the contents
of the will are not proved at all, unless Bleasdale’s evidence
be admitted to connect it with the record of the former issue.

F. Pollock, in reply :

The letters are not offered as shewing either facts or opinions
by their contents, but as constituting in themselves a fact,
namely, the treatment of Marsden by the writers. No argument
can be drawn from the nature of the second exception, against
the validity of the first. If the letters were improperly rejected,
there is error on the record, whatever *may be decided on the
second exception. Had the defendant closed his case at that

(1) 4 Fast, 53.
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rejection, he would never have been called upon to prove the
will. WwInvLaeasOv,Nackells (1), in the House of Lords, Lord
TenTeERDEN would not allow counsel to use a matter appearing
on a bill of exceptions, not being distinctly excepted to, for the
purpose of reversing the judgment, saying, that the court of
error had jurisdiction, on a bill of exceptions, only to decide
on the matter excepted to. On the same principle, nothing
which appears here from the second exception only can be made
use of in the discussion of the former. The case suggested,
of successive actions for non-repair and for rent in arrear, on
the same lease, is not analogous; for, in the present case, there
was & specific issue on the first record of derisavit vel non, which
is now coupled with evidence of the subject-matter being the
same. As to the alleged insufficiency of the several parts of the
proceedings in equity taken singly, they are used as introductory
only to the issue and verdict, and the decree which adopts this
last. The answer is offered, not to prove the facts alleged in it,
but to explain the subject-matter of the issue, devisavit vel non.
Besides, the dismissal of the bill did not take place upon the
allegations of the answer, as suggested, but upon the trial of
a material traverse. It is an adoption of the verdict by the
Court. If a formal judgment of the Court of King’s Bench
be necessary, that has been entered up here. With respect
to the objections to Bleasdale’s evidence, there is no authority
for saying that the testimony of a dead witness, provided it can
be given at all, is not evidence, *even as to the execution of
a will, of as high a nature as that of a living one. The Statute
of Frauds does not specify how the attestation, which it requires,
is to be proved. The argument on this point would go the
length of shewing that all the three witnesses must be called.

Cur. adv. vult.

TinpaL, Ch. J. delivered judgment in the same Term :

Upon the argument of this writ of error, the two exceptions
which were taken by the defendant below to the direction of the
learned Judge at the trial of the cause, and which are specially
assigned as errors upon this record, have been fully discussed

(1) Reported, but not on this point, 10 Bing. 157.
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before us. The first exception is taken upon the refusal by the
learned Judge to'admit'in evidence' certain letters which were
offered by the defendant. These letters were proved to have
been written by different persons well acquainted with the late
John Marsden at different periods of his life, to have been
addressed to him in his lifetime, and to have been found
amongst his papers shortly after his death, the writers of such
letters being dead at the fime of the trial. Upon this exception
there exists a difference of opinion in the Court, on the point
whether such letters were admissible in evidence or not. But,
as all the Judges agree that the second exception ought to be
allowed, and as the consequence of such allowance is that
a renire de noro must be awarded, it becomes unnecessary,
on the present occasion, to enter into any discussion of the
particular views taken by the Judges as to the first exception.

The second exception was taken to the opinion delivered by
the learned Judge at the trial, as to the admissibility in evidence
of the will and codicil of the *said John Marsden. It was ruled
by him, that the will and codicil could not be read in evidence
until the surviving attesting witness to such will and codicil,
who was proved to be within the jurisdiction of the Court, was
called and examined as to the execution of the will; and that
the necessity of calling such surviving witness was not dispensed
with by the producing and reading in evidence the examination
and cross-examination of another of the attesting witnesses
to the will and codicil, since deceased, taken upon a former trial
at law, upon an issue between the same parties, and upon the
same question now in controversy. And upon this point, we
are all of opinion, that the will and codicil, after the production
of the evidence above stated, were admissible, and ought to have
been received in evidence without further proof; and, consequently,
that the second exception must be allowed.

In order to explain the reasons upon which our opinion is
formed upon this second point, it will be proper to consider,
in the first place, the ground upon which we hold the examina-
tion and cross-examination of the attesting witness to the will,
to be admissible in evidence after the death of such witness, for
any purpose as between the parties to the present suit; and,
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secondly, the degree and character of such evidence, and the
effect and weight to which it is entitled, when once admitted,
with reference to the subject-matter in dispute.

In the course of the argument, indeed, on the part of the
plaintiff in error, it was strongly pressed upon us, that the
proceedings in the courts of equity and law, which are set forth
in the bill of exceptions, formed such a primd facie case in
favour of the will as, if not to dispense with the necessity of
giving any *further evidence whatever on the part of the
defendant below, at all events to let in the reading of the will.
Upon this point it will be sufficient to say, that we are all agreed
that such proceedings had no such effect. For, unless they
could be held to go the length of creating an estoppel against
the plaintiff below, we see no ground for holding them to
constitute a primd facie case in his favour. And that they could
not constitute an estoppel appears sufficiently clear from the
nature of the proceedings themselves, as set out on the record.

As to the second ground of exception, the facts are, that Mr.
Tatham, the lessor of the plaintiff in this action, filed his bill
in Chancery against Mr. Wright, the defendant in the present
action, and three other persons. And, upon the answers of the
defendants coming in, the Master oF THE RoLus directed an
issue at law upon the question, whether the said John Marsden
did devise his estates or not by the very identical will which
is now in dispute.

It was further proved, that a trial of such issue, in which
Mr. Wright and the other defendants in the Chancery suit were
the plaintiffs, and Mr. Tatham was the defendant, afterwards took
place; and that, on the trial of that issue, Mr. Giles Bleasdale,
one of the attesting witnesses to the will, was called and
examined on the part of Mr. Wright, and was cross-examined
on the part of Mr. Tatham. Now, if the former trial had taken
place in a suit between Mr. Wright and Mr. Tatham, and those
persons alone, no doubt could have been raised that, after the
death of this witness, the evidence which he gave upon the
former trial would have been admissible upon the second. For,
in that case, it would have been evidence given in a suit between
the *very same parties, upon the same subject-matter, at a trial
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on which Mr. Tatham had the right to object to the competency
of the witness, to cross:examine himiat the trial, and to contra-
dict him by other testimony. Upon such a state of facts,
therefore, it is unnecessary to cite cases to the point, that the
evidence of this witness, given on the former occasion, would,
after his death, be admissible at the second trial.

But the only distinction between the case above supposed
and the present is, that Mr. Wright was not the only party, but
was joined with other plaintiffs in the former action; and that
Mr. Tatham, instead of being the plaintiff in the present action,
is only the lessor of the plaintiff.

But we think neither of these circumstances will make any
difference as to the admissibility of the evidence in question.
For the result of the authorities is, that the lessor of the plaintiff
is the real party in an ejectment, that the nominal plaintiff has
no interest, and that, in an ejectment between Doe on the
demise of J. S. against B., J. 8. is bound by a verdict for the
defendant. Neither can there be any real difference from the
circumstance that, in the former action, the present defendant,
Mr. Wright, was joined with other persons as plaintiffs ; for Mr.
Tatham, the lessor of the plaintiff in this action, had precisely
the same power of objecting to the competency of Bleasdale, the
same right of cross-examination and of calling witnesses to
diseredit or contradiet his testimony, on the former trial, as
he would have had if Mr. Wright had been the sole plaintiff
in that suit, or as he would have had now if Bleasdale had been
alive and subpenaed as a witness. It is manifest, therefore,
that the verdict on the former *trial, and the examination of
witnesses on each side, did not take place in a suit between
third parties, or strangers, but virtually and substantially
between the very same parties who are parties to the present
suit, and upon the very same subject-matter of dispute. Nor
can there, as it appears to us, be any objection to the admis-
sibility of this evidence, on the ground of the plaintiff in equity
having thought proper, since the trial, to dismiss his own bill.
For, whether the bill is dismissed or not, the evidence was given
in the course of the trial of an action in a court of common
law under the obligation of an oath. The witnesses upon that
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trial are equally liable to the penalties of perjury if they have
wilfully, forsworn - themselves, whether the bill in equity is
dismissed or not; and the evidence given at the trial cannot
be affected in its weight or character by the voluntary act of the
plaintiff in equity dismissing his own bill : the effect of which,
as to the consequences above adverted to, can be no other or
different than if the plaintiff, in an action at law, had elected
to be nonsuited rather than have a verdict against him.

But upon another, and that a perfectly distinct ground from
the former, we think the examination of Bleasdale was admissible
in evidence on the present trial. For a rule of Court was made
by consent in the present cause, which contains an express
agreement between the plaintiff and the defendant in this cause,
that the short-hand writer’s notes, and the Judge’s notes, of the
evidence on the former trial, should be read in evidence on this,
as to such witnesses who should be dead or beyond sea. After
this agreement between the parties, we think it was not open
to the *plaintiff to dispute that the evidence given by Mr.
Bleasdale on the former frial should be read in evidence on the
present, his death having been first proved.

If, therefore, such evidence be, as we think it is, producible,

" the only question that remains is, what is the character and

degree of that evidence, and for what purposeit can be produced ;
and it seems to us, that such evidence is direct and immediate
evidence in the cause, and is producible in evidence in the cause
for the same purpose and to the same extent as if the witness
himself had been alive and sworn, and had given the same
evidence in the witness-box in the present cause.

For unless the evidence is carried to this extent, it is impossible
to define any line or limit to which it shall be held to extend.

It is objected on the part of the plaintiff below, first, that the
admitting of this evidence is in contravention of the rule of law,
by which the best evidence is required to be given in every case ;
for it is contended that the wivd voce evidence of Proctor, the
surviving witness, is better evidence than the examination of
Bleasdale, who is dead.

But we think this argument assumes the very point in dispute.
If the evidence which had been offered of the execution of the
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will, had consisted simply in proving the hand-writing of Bleasdale,
one of the attesting witnesses, which/would have been the legiti-
mate mode of proving the attestation by him, after his death,
it might indeed have been objected with some ground of reason,
that such evidence could not be the best, whilst another of the
attesting witnesses was still alive, and within the jurisdiction of
the Court. For, in that case, the proof of the hand-writing only
would *have done no more than raise the presumption, that he
witnessed all that the law requires for the due execution of a
will ; whereas the surviving witness would have been able to give
direct proof, whether all the requisites of the statute had been
observed or not. Such direct testimony, therefore, might fairly
be considered as evidence of a better and higher nature than
mere presumption arising from the proof of the witness’s hand-
writing. Stabitur presumptioni, donec probetur in contrarium.
The effect, however, of Bleasdale’s examination is not merely to
raise a presumption ; it is evidence as direct to the point in issue,
and as precise in its nature and quality, as that of Proctor when
called in person: it is direct evidence of the complete execution
of the will, by the statement upon oath of the observance of
every requisite made necessary by the Statute of Frauds. If
Proctor had been examined in the present action by the plaintiff
below, there can be no doubt but the examination of Bleasdale
on the last trial might have been put in, to contradict him. But
on what principle could such contradiction have been admissible,
unless the evidence obtained by means of the examination was
of as high a character and degree as that of the vivd voce examina-
tion of the surviving witness? If the parol examination of
Proctor was the better evidence, as contended for, how could it
be opposed by the inferior evidence of Bleasdale’s examination ?
It was objected, secondly, that to allow this testimony, that is,
to dispense with the necessity of calling the surviving attesting
witness, is, in effect, to destroy the security intended to be given
by the Statute of Frauds. For it is said that, as that statute
requires the attestation *of three witnesses, so, to allow the will
to be proved upon a trial at law without calling an attesting
witness, 8o long as one of the three remains in life, is to give up
the full benefit of having three witnesses to the will. It may be
B.B.~—VOL. XL. 16
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observed, however, that the Statute of Frauds did not look
primarily, to;the mode of proving the will when contested, but to
the security of the testator at the time of the execution of the
will ; the statute intending that three witnesses should be in the
nature of guards or securities, to protect him in the execution of
his will against force, or fraud, or undue influence. The proof
of the will by the three witnesses, supposing it should afterwards
come in contest, is only an incidental and secondary benefit,
derived from that mode of attestation. Indeed the principle of
this objection, if carried to its full extent, would require the will
to be proved in every case by the three witnesses. It is well
settled, however, that, in an action at law, it is sufficient to call
one only of the subscribing witnesses, if he can speak to the
observance of all that is required by the statute; and the
objection itself is obviously open to the same answer which
has been given to the first, viz. that the evidence resulting from
the written examination of the deceased witness, in the former
suit between the same parties, is of as high a nature, and
as direct and immediate, as the vivd voce examination of one
of the witnesses remaining alive, and actually examined in the
cause.

Upon the whole, we think that, after the proof given in
this case of the examination of Bleasdale and his subsequent
death, the will and codicil were receivable in evidence without
further proof, and consequently that a venire de novo must be

awarded.
Venire de novo awarded.

MOORE anp AxoteEr ». TAYLOR.
(1 Adol. & Ellis, 25—30; 8. C. 3 N. & M. 406; 3 L. J. (N. 8.) K. B. 132.)

An insurance was made on a ship at and from 8t. Vincent, Barbadoes,
and all or any of the West India islands, to her port or ports of discharge
and loading in the United Kingdom, during her stay there, and thence
back to Barbadoes, and all or any of the West India colonies, until the
ship should have arrived at her final port as aforesaid : Held, that the
adventure terminated at the place in the West India colonies where she
substantially discharged her cargo from the United Kingdom.

The ship discharged all the cargo, except some coals and bricks, at
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Barbadoes, and was proceeding elsewhere for a fresh cargo, It became
a question, on, the evidence, whether the coals and bricks were retained
for the mere purpose of ballast. The jury having found that the
cargo was substantially discharged, the Court refused to disturb the
verdict.

AssuxpsIT on a policy of insurance on the ship Decagon, at
and from St. Vincent, Barbadoes, and all or any of the West
India islands (Jamaica and St. Domingo excepted) to her port or
ports of discharge and loading in the United Kingdom, during
her stay there, and thence back to Barbadoes and all or any of
the West India colonies (Jamaica and St. Domingo excepted),
until the ship should be arrived at her final port as aforesaid ;
with liberty for the ship, in that voyage, to proceed to, and touch
and stay at any ports or places whatsoever, and to load and
unload goods at all places she might call at. On the trial before
Denman, Ch. J., at Guildhall, at the sittings after last Hilary
Term, the only question was, whether the adventure had or had
not terminated before the loss of the vessel. It appeared that
the plaintiffs were owners of *the ship, residing at Barbadoes.
The vessel sailed from Barbadoes on the 10th of May, 1881, and
arrived at Liverpool in June, 1881. At Liverpool she took on
board an assorted cargo, of which a part consisted of fifty tons of
coals in bulk, and 15,000 common bricks. The coals and bricks,
with other articles of the cargo, were expressly ordered by letter
from the owners to their correspondent at Liverpool; and they
were mentioned in the invoice and in the bill of lading as part
of the cargo shipped there. The value of the bricks and coals
together was between one seventeenth and one eighteenth of the
value of the whole cargo : the weight of the two was about eighty
tons, and the burthen of the vessel 200 tons. She sailed from
Liverpool on the 1st of July, 1831, and arrived at Barbadoes on
the 2nd of August, 1881. The whole cargo, with the exception
of the coals and bricks, was discharged at Barbadoes; and 380
empty molasses casks were there taken on board by the same
boats which took the cargo ashore. The vessel was about to sail
from Barbadoes to Berbice, for the purpose of procuring a cargo,
on the 11th of August, but was totally lost in a hurricane on the
night of the 10th. On the 81st of July, two days before the
arrival of the Decagon at Barbadoes, the plaintiffs sent to their
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correspondent at Berbice a letter containing the following passage:
*“ We'have determinéd 'onv'sending over the Decagon with as many
rum puncheons as she can carry besides the coals and bricks that
she is ballasted with; and we request that you will engage as
much molasses as will load her, say 380 puncheons.” It was
shewn that both coals and bricks were at a higher price at Berbice
than at Barbadoes. It was also shewn that some ballast was
necessary for the voyage from Barbadoes *to Berbice; and one
witness stated that the coals and bricks were more than was
required for that purpose. The counsel for the defendant con-
tended, that the adventure was determined at Barbadoes, the
ship having discharged all but the coals and bricks, which, he
suggested, were retained merely as ballast. The learned Judge
directed the jury to find for the defendant, if they thought that
the cargo had been substantially discharged at Barbadoes. The
verdict was for the defendant.

Sir James Scarlett now moved for a new trial :

First, assuming that the cargo was discharged at Barbadoes,
the jury should have been directed to consider, whether the
vessel had arrived at her final resting-place from the voyage
which commenced at Liverpool. The ship was covered by the
policy so long as she was proceeding to any West India colony
not excepted, in pursuance only of the purpose of that voyage.
The owner could not decide, before her arrival at Barbadoes, at
what place she should terminate the voyage, and commence a
new adventure ; and accordingly the words inserted in the policy
are, ‘‘ arrived at her final port,” not  her final port of discharge.”
It could not be contended that, if she had sailed from Liverpool
without any cargo at all, she would not have been protected by
the policy to Barbadoes: it cannot, therefore, be held that the
duration of the protection, in the present case, is to be measured
by the time the cargo remains on board ; for, as the policy is on
the ship alone, its construction cannot be altered by the circum-
stance of her having, or not having, a cargo. In Inglis v. Vauz (1),
the insurance was at and from Liverpool to Martinique, *and all
or any of the Windward and Leeward Islands, with liberty to

(1) 14 R. R. 778 (3 Camp. 437).
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touch at any ports or places whatsoever ; and Lord ELLENBOROUGH
held, that the risk of the underwriters ceased as soon as the dis-
posal of the cargo from Liverpool had ceased to be the sole
object of the ship. But, in the present case, the ship had never
been employed on any purpose besides the disposal of the cargo
from Liverpool ; and she was therefore protected till her arrival
at the port at which it was proposed that she should take in a
fresh cargo. Secondly, admitting that the jury were rightly
directed, their verdict is contrary to the evidence. The cargo
was not finally discharged till the coals and bricks were unshipped.
They were originally shipped as part of the cargo.

(ParkE, J. : They might have been retained on board for ballast
merely, though a part of the cargo at first.)

They would not cease to be a part of the cargo. A vessel might
edntain no ballast whatever which was not of the same kind as
the cargo itself. She might be laden, for ipstance, with pig iron
exclusively ; but she could not be said to be without a cargo
because the pig iron served for ballast. Besides, the proportion
which the weight of the coals and bricks bore to the tonnage of
the vessel was beyond the ordinary rate of ballast.

LrrreDpaLE, J.:

Ishould probably have arrived at a conclusion different from
that of the jury; for the proportion of the bricks and coals to
the rest of the cargo does appear to me to be very large for
articles which were to serve as mere ballast, and there is no
doubt of their having been originally taken out as merchandise.
That, however, was entirely a question for the jury, *who were
to determine what was substantially the port of discharge. I
cannot say that they have determined improperly. Then the
only question for us is the construction of the policy. Now
the first expression used in it, relatively to the duration of the
adventure, is ““port or ports of discharge and loading in the
United Kingdom ;”’ the words ¢ final port”’ do not occur till a
later part of the instrument, and they must be interpreted by
the aid of the earlier words. I am of opinion, therefore, that
the risk was meant to end as soon as the substantial purpose of
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the voyage, that is, the delivery of the cargo, was completed ;
and I ¢annot 'agree thatit'was to continue while the empty ship
was on a seeking voyage for 8 fresh cargo.

PaRkg, J.:

I am entirely of the same opinion. It is contended that the
adventure continued, not only till the cargo was discharged, but
during all the time for which the vessel should be seeking a fresh
cargo. But it seems to me impossible to put so wide a construc-
tion on the policy. *‘Final port’ must mean the port which is
final with reference to the goods to be taken on board in the
United Kingdom. The case is not distinguishable from Inglis v.
Vauz (1). Then as to the question of the discharge of the cargo,
that was entirely for the jury. They were to decide whether that
which remained on board was there as cargo or as ballast. Some
ballast would be required while the ship was seeking a cargo, and
the letter of the 81st of July treats the coals and bricks as ballast.
I cannot, however, say that I should have decided the question
as they have done; *but they are, probably, better judges of
such matters than I am.

ParrESoN, J. :

I think the words, ¢ final port as aforesaid,” must be construed
with reference to the voyage insured. That voyage was to the
ship’s port or ports of discharge and loading in the United
Kingdom, and thence back to Barbadoes, and all or any of the
West India colonies. The voyage must be concluded on the
discharge of the cargo in Barbadoes, or any of the West India
colonies. The other question was altogether for the jury. I was
certainly struck with the evidence of the intention to send the
coals and bricks to Berbice. On the other hand, the letter of
the 818t of July directs that the puncheons sent from Barbadoes
should be filled at Berbice; and speaks of the coals and bricks
a8 ballasting the vessel. I cannot say that the jury were wrong;
they are more competent judges on such a question than I am.

Lorp Dexman, Ch. J. concurred.
Rule refused.
(1) 14 R. B. 778 (3 Camp. 437).
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KNIGHT, v. GIBBS (1).
(1 Adol. & Ellis, 43—47; 8. C. 3N. & M. 467; 3 L. J. (N. 8.) K. B. 135.)

In case for slanderous words, by reason of which the plaintiff was
turned out of her lodging and employment, it appeared that the defen-
dant complained to E., the mistress of the house, who was his tenant,
that her lodgers, of whom the plaintiff was one, behaved improperly at the
windows ; and he added that no moral person would like to have such
peopleinhishouse. E. stated in herevidence thatshe dismissed the plaintiff
in consequence of the words, not because she believed them, but because
she was afraid it would offend her landlord if the plaintiff remained :

Held, that the action was maintainable, the special damage being the
consequence of slanderous words used by the defendant.

Semble, that a communication from a landlord to a tenant may be

privileged if made bond fide.
THE declaration stated that the defendant, intending to cause

it to be believed that the plaintiff was an unchaste and vicious
person, uttered certain words of her (which were set out) to one
Hannah Enock. Special damage that, by means of the com-
mitting of the said grievances, the plaintiff, who had been and
was in the service and employ of one Samuel Enock, as a finisher
of straw and leghorn hats, which said Samuel Enock would, but
for the premises, have continued her in such his service and
employ, was obliged to quit the same. Plea, general issue. At
the trial before Patteson, J. at the last Worcester Assizes, it
appeared that the plaintiff and another young woman lodged in
the house of Enock, whose wife was a straw-bonnet maker, and
employed them in the way of her business. The defendant, who
was the landlord of the house, and lived at the next door but
one, came to Mrs. Enock, and spoke to her of the plaintiff and
her fellow lodger as follows: “I am ashamed of their conduct;
they were singing and making a noise, and tabouring the
windows,” (i.e. tapping them with their fingers); ‘it is no use
their denying it; their conduct is shameful and disgraceful,
more like a bawdy-house than anything else, and no moral
person would like to have such people in his house.” Mrs.
Enock, after this communication, dismissed the plaintiff and her
companion; and she gave the following evidence as to her
motives. ‘I dismissed her” (the plaintiff) ‘‘ because I thought
it *would offend the defendant to keep her longer; it was in

(1) Op. Lynch v. Knight (1861) 9 H. L. C. 571.
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Kxterr  consequence of what he had said. It was not because I believed

ammps,  the words, but-because I, was afraid that it would offend the
defendant to keep her ; he was my landlord, and came to com-
plain of the conduct of my lodgers.” It was contended that the
plaintiff ought to be nonsuited, inasmuch as the witness acknow-
ledged that she did not believe the defendant’s words; and,
therefore, the alleged special damage was not properly the result
of the imputation complained of. The learned Judge refused to
stop the case, but gave leave to move to enter a nonsuit. The
jury found for the plaintiff.

Talfourd, Serjt. now moved to enter a nonsuit, or for a new
trial :

To support such an action as this, the damage ought to flow,
not merely from the words in which an imputation is conveyed,
but from the slanderous imputation as such. Here it was proved
that the damage did not flow from the slander, as such. The
dismissal of the plaintiff resulted from an implied wish of the
landlord, which would have had the same effect, although the
intimation of it had not been accompanied by the accusations
complained of. Vicars v. Wilcocks (1) bears some resemblance to
this case ; but there, it is true, in addition to the words spoken,
there was an act done by a third person, from which the special
damage might have resulted. It was further contended at the
trial of the present cause, that the communication might be con-
sidered as a privileged one, if made bond fide by the defendant,
as a landlord to his tenant; but the learned Judge was of

[*45] opinion that the words proved *were not such as could be
protected by the relation of landlord.

(ParTEsoN, J. : I have no recollection of having left it so to the
jury; and the point was not put to me as a ground of nonsuit (2).)

Lorp DENMaN, Ch. J.:

As to the latter point, if there was ground for supposing this a
bond fide communication from a landlord to his tenant, that was,
(1) 9 B. R. 361 (8 East, 1). point was left to the jury in summing
(2) It did notappear by thelearned up, nor whether the learned Judge

Judge’s minutes, or from the notes was requested to put it to them in
or recollection of counsel, how this any particular manner.
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no doubt, & proper consideration to be submitted to the jury:
but it is not shewn, imsupportiof the present application, that
the learned Judge’s attention was called to this point, or that he
misdirected the jury upon it. As to the other question: the
witness says that she did not dismiss the plaintiff from believing
the defendant’s words, but because she was afraid it would offend
him to keep her ; he was her landlord, and came to complain of
the conduct of her lodgers. I think, on consideration, that we
ought not to allow this statement to defeat the action. It would
be speculating too finely on motives; and such a disposition in the
Court would too often put it in the power of an unwilling witness
to determine a cause against the plaintiff. The proper question
is, whether the injury was sustained in consequence of slanderous
words having been used by the defendant. And supposing we
were at liberty to speculate on the motives of parties in the
manner contended for, I am still not sure that we should be
right in saying, in such a case as this, that the injury sustained
was not the consequence of the slander; because it may often
happen that a person *may not believe what is told, and yet
not have courage to keep the individual who labours under the
imputation.

Parke, J. (1) :

If the learned Judge had stated to the jury that the defendant
was not protected by the relation of landlord, in which he stood,
I should have thought that a ground of motion for a new trial ;
for I am not satisfied that that relation might not have justified
him, if it had appeared that such conduct was pursued on his
premises as would have exposed him to danger for keeping a
disorderly house. At the same time, the jury might have been
induced, by the nature of the words used, to think that the
communication was not made on this account, but from improper
motives. It does not appear that the learned Judge's attention
was called to the point, and probably it was felt that, if that
question had gone to the jury, the result would have been the
same as in fact it ultimately was. At all events, no misdirection
appears. Then the remaining question is, whether the special

(1) Littledale, J. had left the Court.
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damage so resulted from the words used as to afford ground for
this'action. ' It is said that the witness would have turned the plain-
tiff away on the defendant’s wish to that effect being intimated,
although no slanderous words had been used. But it is clear
that if the words in question had not been used, the plaintiff
would not have been dismissed ; and it is sufficient for this
action, fo shew that she was turned out in consequence of such
words of the defendant. The effect of the evidence may be that
the witness would have turned the plaintiff away if different
words had been used ; but different words were not used, and
*she was sent away in consequence of these. In Vicars v.
Wilcocks (1), supposing the point there to have been rightly
decided, there were two distinct causes of the special damage;
the words used, and an act done by a third person; and the
damage might have resulted from either.

ParTESON, J. :

As to the first point, I have no recollection of the manner in
which the case went to the jury ; but, supposing it to have been
put to them in the proper manner, namely, upon the question
whether or not the words were used by the defendant bond fide
in his character of landlord, I think the jury would have found
the same verdict as they have ; for the words were stronger than
the defendant’s character of landlord could have warranted him
in using. With respect to the other point, I was unwilling to
nonsuit, because the case was different from any I was acquainted
with. It was not like Viears v. Wilcocks (1), because here the
whole cause of the special damage proceeds from the defendant
himself ; nothing is done by any other person. The effect of
his words is, that the witness treats the plaintiff as a person
whose character is impeached by those words, and at the same
time acts upon the wish of the defendant intimated in them,
by dismissing the plaintiff from her house.

Rule refused.
(1) 9 R. R. 361 (8 East, 1).
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PERRY ». GIBSON.
(1 Adol. & Ellis, 48—49; 8. C. 3N. & M. 462; 3 L. J. (N. 8.) K. B. 158.)

A person producing documents under a subpana duces tecum need not
be sworn, if the party by whom he is called does not wish to examine
him.

[THE question in this case was admitted by counsel to be the
same a8 that decided by the Court of Exchequer in Summers v.
Moseley (89 R. R. 818; 2 Cr. & M. 477.)]

Lorp DEnyaN, Ch. J.:

It is best not to disturb a question which has been fully
considered and decided.
Psexe, J. :

I am of the same opinion. I always thought that a subpana
duces tecum had two distinct objects, and that one might be
enforced without the other.

Parreson, J. concurred.
Rule refused.

DOE ». HORNBY ». GLENN.
(1 Adol. & FEllis, 49—51; 8. C. 3 N. & M. 837; 3 L. J. (N. S.) K. B. 161.)

Lessee of premises, under a covenant of re-entry if the rent should be
in arrear twenty-eight days, died in bad circumstances, and his brother
became executor de son tort. B., his brother, agreed with the landlord
to give him possession, and suffer the lease to be cancelled, on his aban-
doning the rent, which was twenty-eight days in arrear. B. afterwards
took out letters of administration :

Held, that the agreement of B., as executor de son tort, did not conclude
him as rightful administrator, nor give a right of possession to the land-
lord who had entered under the agreement, but who had not made any
formal claim in respect of the forfeiture, nor taken a regular surrender
of the lease.

EsecruenT for a messuage, &c. At the trial before Taunton, J.,
at the York Lent Assizes, 1884, it appeared that the premises
were demised by the defendant to Preston Hornby, his executors,
administrators, &c., for fourteen years from the 6th of April,
1829. The lease contained a proviso for re-entry in case the
rent should be behind and unpaid twenty-eight days after any of
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the specified times of payment ; and that, in that case, the lease,
and every ithing therein/contained, should cease, determine, and
be utterly void. Preston Hornby died on the 5th of November,
1883 ; and on the 25th of the same month, his brother Benjamin
Hornby, the lessor of the plain'tiﬂ', took out administration of his
effects, on the renunciation of the widow and of other parties
entitled. The intestate died in bad *circumstances. On the
19th of November the defendant went to the house to ask for
half a year’s rent, which had been due more than twenty-eight
days. He there found the lessor of the plaintiff, who was about
to remove the effects of the deceased: and a verbal agreement
was made between them, in the presence of the widow, that the
defendant should abandon the rent, and should thereupon have
possession of the premises, and the lease be cancelled. Upon
this agreement the defendant obtained possession; but, on the
25th of November, the lessor of the plaintiff, having then taken
out administration, tendered the rent, and demanded to have the
premises given up to him. The lease had not been cancelled or
surrendered otherwise than as above stated.

The learned Judge was of opinion, that the defendant was
not entitled to possession by virtue of the clause of re-entry,
inasmuch he had made no formal demand of possession: and
that he could not avail himself of the specific agreement with
the lessor of the plaintiff; first, because it was not a valid
surrender within the Statute of Frauds, and, secondly, because,
if it had been so, the lessor of the plaintiff had no right to make
it before he had taken out administration. A verdict was there-
fore taken for the plaintiff; but leave given to move that a
verdict might be entered for the defendant.

F. Pollock now moved to enter a verdict, or that a new trial
might be had:

There was a valid bargain for giving up the premises, in
consideration that the defendant would waive the right of
re-entry which had accrued to him.

(DexyaN, Ch. J.: The lessor of the plaintiff had no power to
make it.
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Parke, J.: He was *nobody at that time.)

In Curtis v.Vernon (1), Lord Kexvyon (citing Vaughan v. Browne (2) )
fully recognizes the doctrine, that a party who has acted as
executor de son tort may legalize his acts done in that capacity,
by taking out letters of administration. So here, when the
lessor of the plaintiff had administered, his bargain with the
defendant became valid and binding. If his own act was then
legalized, so was that of another whom he had induced to concur
with him in it.

(Parke, J.: You seek to conclude him as rightful administrator,
by an act done before he had any right.)

Lorp Dexyan, Ch. J.:

1t would be very strong to hold that the lessor of the plaintiff
was bound after he became rightful administrator, by an act of
this kind done by him while he was an executor de son tort.
There is no ground for a rule.

LrITTLEDALE, J. concurred.

PaRkE, J.:

The forfeiture upon the condition of re-entry did not give the
defendant a right to enter without demand made: and that being
so, his title solely depends on a supposed arrangement with
parties who had no right to make it.

ParresoN, J. concurred.
Rule refused.

——

RICHARDSON anxp AnormER . GIFFORD.
(1 Adol. & Ellis, 52—57; 8. C. 3N. & M. 325; 3 L. J. (N. 8.) K. B. 122.)

Declaration stated, that in consideration that the defendant had become
tenant to the plaintiffs of premises, upon the terms that he should, during
his said tenancy, keep the premises in tenantable repair, the defendant
agreed to keep the same in tenantable repair during the said tenancy.
It was proved that he took the premises, by written agreement, for three
years and a quarter, and engaged to keep them in good repair during

(1) 1 B. B. 774 (3 T. R. 587). (2) 2 Str. 1106,
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the time they chould be in his occupation ; but the agreement was neither
stamped as a lease, nor signed by both parties:

Held, /that thedefendant was bound by the agreement to repair, though
the agreement was void, as to the duration of the term, by the Statute
of Frauds: and that the count was applicable.

AssunpsiT for non-repair of premises held by the defendant as
tenant to the plaintiffs. The first two counts stated an agree-
ment by the defendant to repair, &c. in consideration of a demise.
The third count alleged, ‘‘ That, in consideration that the defen-
dant, at his request, had become and was tenant to the plaintiffs,
as executors as aforesaid, of certain other premises with the
appurtenances, of the plaintiffs as executors as aforesaid, upon
and subject to the terms that the defendant should, as such
tenant, during his last-mentioned tenancy, keep the last-men-
tioned tenements in tenantable repair, order, and condition,
the defendant then and there promised the plaintiffs, as such
executors, to keep the last-mentioned tenements in tenantable
repair, order, and condition, during his last-mentioned tenancy.
And although such tenancy continued from thence hitherto,
to wit, &c., yet the defendant did not nor would during
such tenancy keep the last-mentioned tenements in tenantable
repair, order, or condition,” &c. Plea, the general issue. At
the trial before Denman, Ch. J., at the sittings in London
after last Hilary Term, the following instrument was offered
in evidence. It was dated the 18th of February, 1829, was
stamped as an agreement, signed by the defendant, and
addressed to Mrs. *Richardson, the testator’s widow, who,
according to the case for the plaintiffs, acted in this behalf
for the executors.

¢ Mapam,—I engage to take the premises (say dwelling-house,
grounds, garden, &c., together with the field), late in your
possession at Layton, from the present half-quarter for the term
of three years, at the rent of 140l. per annum, payable quarterly
on the four most usual days, including in the first payment the
amount due from the present time to Lady Day next. I further
engage to keep the said premises in good repair during the whole
of the time they shall be in my occupation, and to insure the
house, &c. for the same sum of money as is expressed in the
lease from Mr. Copeland,” (the head landlord) ‘“as well as to
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pay all taxes, rates, &c. for which you would have been liable if Ricrarbeox
.

still occupying the said house.”

The defendant’s counsel contended that this document was
inadmisgible as a lease, because not properly stamped ; and that
it could not operate as an agreement for a term of more than
three years, because it was not signed by both parties, according
to 29 Car. IL. c. 8, 88. 1, 2. The Lorp CHIEF JUSTICE received
the evidence, subject to a motion to enter a nonsuit. It was
proved that the defendant held the premises for something more
than three years ; and evidence was given as to the non-repair.
The Lorp Cmrr Justice left it to the jury, in the first place,
whether the alleged contract was made with the executors or
the widow (as to which there was much dispute on the trial);
secondly, whether the defendant had broken his contract, which,
his Lordship was of opinion, bound the defendant to keep the
premises in good and tenantable repair; and, thirdly, what
*was the amount of damage. The jury found a verdict for the
plaintiffs for 100L.

Bompas, Serjt. now moved to enter a nonsuit, according to
the leave reserved :

The document put in was void both as a lease and as an
agreement for a term exceeding three years, and therefore the
contract declared upon cannot be supported.

(PaRke, J.: The first two counts state a demise, but the third
only alleges that, in consideration of the defendant having
become tenant to the plaintiffs on certain terms, he undertook to
keep the premises in tenantable repair. By the agreement he
became tenant from year to year, subject to such of the conditions
as were applicable to that species of tenancy.)

A mere tenancy from year to year is not a consideration for
undertaking such a liability: Doe d. Rigge v. Bell (1) does not
go to this extent. The contract there was held binding as to
the time of quitting, and the Court said that it was so as to
the rent; but not that the tenant was bound by it to repairs,

(1) 2B. B. 842 (5 T. B. 471),

GIFFORD.
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RicmaepsoN for which a tenure from year to year only might afford no

v.
GIFFORD.

[*55]

compenaationc

(Lorp DeNmaN, Ch. J.: The defendant here meant to bargain
for a term exceeding three years; it turns out that this part
of the contract is invalid, but that does not excuse him from
performing his own engagements under other parts of the
agreement.)

The same might be said if he had entered under such an agree-
ment as this, with a contract to build, and yet he might have
been turned out at the end of two years. But if the contract fails
on one side, it should also on the other.

(PARkE, J.: Probably, if he had been let in under an agreement
of *that kind, and incurred expense in pursuance of it, a court
of equity would have interfered: a contract to build a house
would be inapplicable to this uncertain kind of agreement.)

So is a contract to repair: and a court of equity could not
enforce an agreement, in the tenant's favour, against the Statute
of Frauds.

LITTLEDALE, J. :

It was properly left to the jury, whether or not this contract
was made with the widow, as agent of the executors; and they
having found that it was, the only remaining question is, whether
he was bound by the contract to keep the premises in tenantable
repair. If this had been a valid agreement for a term of three
years or more, it is clear such a term would be a sufficient
consideration for the promise on his part, upon which the count
in question is founded. But, it is said, he took no legal estate
for that term, and could therefore be liable only to such repairs
as a tenant from year to year may be charged with. It appears
to me, however, that in a case of this kind (and it is not like one
in which there has been a concealment practised as to the
plaintiff’s title), if a party chooses to rely on being merely let
into possession, to waive a lease, and at the same time to engage
that he will keep the premises in tenantable repair during the
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whole time they shall be in his occupation, he is bound by that RicEarbsox
.

agreement.

Parke, J.:

In the first two counts the case is shaped as upon a demise
for a term; and I agree that those counts are not supported,
there being no contract signed by both parties, and no lease duly
stamped. But the third count is free from this objection, and is
sustained by the evidence. It appears that the defendant *made
a contract with Mrs. Richardson, by which he engaged to keep
the premises in good repair during all the time they should be
in his occupation : he did not, by that contract, legally agree for
a term of three years; but, in point of law, he was tenant at will
for the first year, subject to the terms of the agreement on his
own part; and afterwards tenant from year to yesr, subject still
to that agreement, which bound him to keep the premises in
good repair so long as he should occupy. Possibly, if an
attempt had been made to remove him after he had incurred
expense under the agreement, he might have been entitled to
call upon a court of equity ; but, at all events, he had contracted
by an express undertaking to keep the premises in repair, and
by that he was bound. It was competent to the executors to
shew, that the contract made by Mrs. Richardson was entered
into for their benefit; that point was properly left to the jury,
and they have found for the plaintiffs.

Parreson, J.:

I am of opinion that the third count was supported. The
defendant became tenant from year to year on condition of
keeping these premises in good repair. It is said, such an
engagement must be looked upon as made in consideration
of the length of time the defendant was to occupy; and that,
if that consideration fails, the defendant’s agreement must fail
also. Baut it is too much to say here that the consideration has
failed. I do not put this on the ground that a court of equity
would give a remedy in the case suggested : but that there is no
proof that the defendant might not have had the term of more
than three years secured to him if he had applied for it.

B.R.~—VOL. XL. 17
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As to the state of repair, I only put it to the jury, whether the
premises had been kept in good and tenantable repair. I think

there is no reason to disturb their verdict.
Rule refused.

SHORTREDE ». CHEEK (1).
(1 Adol. & Ellis, 57—61; 8. C. 3 N. & M. 866; 3 L. J. (N. 8.) K. B. 125.)

Assumpsit on the following guaranty: ‘“ You will be so good as to
withdraw the promissory note ; and I will see you at Christmas, when
you shall receive from me the amount of it, together with the memo-
randum of my son’s, making in the whole 45..”” A promissory note for
35l., made by the defendant’s son, and payable to the plaintiff, was
proved at the frial; but not the memorandum. The guarantee was
proved, and a subsequent admission by the defendant that he had to pay
the plaintiff 45!, due from his son :

Held, first, that the plaintiff was not bound to produce the memo-
randum ; secondly, that the consideration, viz. the withdrawing of the
note, was sufficiently stated to satisfy the Statute of Frauds, though
the amount and maker’s name were not specified, there being no evidence
of any other note to which the agreement could apply.

AssumpsrT, The declaration stated that one Henry Cheek,
before the making of the promise, &c. by the defendant, made
and delivered to the plaintiff his promissory note for 85l. at three
months, payable to the plaintiff, and the said H. C. at the time
of the promise, &c. of the defendant, was indebted to the plaintiff
in that amount: and that H. C. was then and there further
indebted to him in the sum of 10l., for which he had delivered
to the plaintiff a written memorandum, dated January 28th, 1882,
whereby he, H. C., acknowledged to have received of the plaintiff
on that day the said sum of 10l., which he promised to return
that day month : and thereupon, in consideration of the premises,
and that the plaintiff at the request of the defendant would with-
draw the said promissory note, he the defendant undertook and
promised the plaintiff to see him at Christmas then next, when
the plaintiff should receive from the defendant the amount of the
said note, together with the amount of the said memorandum,
making in the whole the sum of 45l. It was then stated that

(1) On a similar point see thelater 41 L. J. Ex. 173, 27 L. T. 210;
casesof Baumannv.James (1868)L.R.  Stanley v. Dowdeswell (1874) L. B. 10
3 Ch. 508, 512, 18 L. T. 424; Buxton C. P. 102, 106.—R. C.

v. Rust (1873) L. R. 7 Ex. 279, 280,
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the plaintiff confiding, &c., withdrew the note, and forbore and SaorrrEDE

gave *time to Hv\C.; butithat H: C, did not pay ; and the declara-
tion went on in the usual way to state a breach of the guarantee
by the defendant. There was a second special count to the same
effect, only omitting any mention of the written memorandum,
and merely stating that the said H. C. was indebted to the
plaintiff on a promissory note for 85l., and also in the sum of 10L.
Plesa, non assumpsit. At the trial before Denman, Ch. J., at the
sittings in Middlesex after last Hilary Term, the plaintiff gave in
evidence the promissory note for 85l., dated January 28th, 1832,
and signed by H. C. the defendant’s son, and the following letter
from the defendant to the plaintiff, dated May 11th, 1882 :

¢ Srr,—You will be so good as to withdraw the promissory
note, and I will see you at Christmas, when you shall receive
from me the amount of it, together with the memorandum of
my son’s, making in the whole 45
“Your very obedient servant,” &ec.

Another letter from the defendant to the plaintiff was also put
in, dated January 10th, 1888, in which he acknowledged himself
under obligation to discharge the 45l. due from his son, with
interest, without delay. The memorandum referred to in the
declaration, and in the first letter, was not produced. The jury,
in answer to a question put by the Lorp Caier Jusrice, found
that the letter of May 11th referred to the promissory note above
mentioned, and tliey gave a verdict for the plaintiff for 471. 10s.,
subject to two objections, upon which the defendant had leave to
move to enter a nonsuit.

G. T. White now moved accordingly:

First, the memorandum referred to ought to have been produced.
The letter of May 11th mentioned the sum of 45l., but *it did not
shew the amount of the note, or the specific sum referred to by
the memorandum, or the subject-matter to which it related.
Even in the case of judgment by defanlt on & promissory note,
the note is always produced; the object being to see whether
there is any indorsement of part having been paid: Bevis v.
Lindsell (1), Green v. Hearne (2).

(1) 2 Str. 1149, (2) 3T.R. 301.
17—2

Gn;'nx.
[*88]
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(Parke, J.: That applies to bills of exchange and notes, because
the practice is to. indorsel part payments on bills and notes ; but
the observation does not apply to other written agreements.)

Then, secondly, the letter of May 11th, which is relied upon as a
guarantee, does not state any consideration with certainty, and is
therefore not binding (1) : Wain v. Warlters (2), Saunders v. Wake-
JSield (3), Jenkins v. Reynolds (4). The consideration should be
expressed with sufficient certainty to exclude the necessity of
parol evidence. The defendant in this letter says, “ You will be
8o good as to withdraw the promissory note,” but he does not
say what note. '

(LirTLEDALE, J.: Do you say the amount of the note must be
stated ? If so, should the date also be specified ?

PaRkE, J.: It appears by the letter to be a promissory note
held by the plaintiff. If that is not sufficient, how far would you
carry the objection ?)

It does not even appear that the note was a note given by
the son.

(PARKkE, J.: A guarantee is to receive its application from the
state of facts, as shewn in evidence. Here there was no proof
of any promissory note but one.)

There might be no doubt in point of fact; but the question is,
whether enough was expressed in writing to satisfy the Statute
of *Frauds. The objection arises before the evidence in explana-
tion can be received. On production of the document, it does not
appear in writing what the consideration for the promise is.

(ParkE, J. : Suppose, instead of ‘‘ the promissory note,” it had
been ‘‘ the hogshead of tobacco in your possession,” must it have
been described by marks and numbers ? -

Lorp Denman, Ch. J.: Or “ the corn you sold my son;’’ must
it have been shewn what corn it was ?

(1) See now the Mercantile Law (8) 23 B. B. 409 (4 B. & Ald. 595).
Amendment Act, 1856, s. 3. (4) 3 Brod. & B. 14; 6 Moore, 86.
(2) 7 B. R. 645 (5 East, 10).
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Parkg, J.: Even if the note had been fully described, you BSHoRTENDE
2,

might say that it/was.possible there might have been another
note, and that the contrary should have been shewn.)

Lorp Dexyan, Ch. J.:

There would be no end to such a course of objection. It might
be said that the plaintiff perhaps had another son, and that the
letter did not shew what son was meant.

LrrTLEDALE, J. :

I think there was a sufficient consideration stated, within the
statute. It is true, the letter leaves it uncertain what the note
was, and whether it was a note of the father or of the son; and
if it had appeared that there were two notes, one given by each,
I do not think parol evidence could have been received to shew
which was meant. So if there had been two notes in question for
the same sum, but of different dates. But when upon the evidence
only one note appears to be in question, no such explanation is
necessary, and the statement in writing is quite sufficient.

PaRrke, J.:

I am also of opinion that there is in this case a sufficient
statement of the consideration. The defendant, by his letter,
requests the plaintiff to withdraw *some promissory note which
is in his possession, and promises, on his doing so, to pay the
amount, together with that of a memorandum given by his son,
at Christmas. There is no doubt that the giving up of any note
upon which the plaintiff might have sued, would be a sufficient
consideration. Then, the consideration being executory, the
plaintiff is to shew that he has fulfilled it, and, for that purpose,
must of necessity prove by parol evidence that the note with-
drawn by him was the thing meant by the agreement. If it had
appeared in proof, that there were two notes to which the pro-
mise might have applied, there might have been a difficulty as
to explaining this by parol testimony. But when the evidence
given is of one note only, it becomes perfectly clear that the
plaintiff has complied with his part of the agreement (1).

Rule refused.
(1) Patteson, J. was at Guildhall,

CHB'EK.

[*6r]
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. BOTCHERBY aNp AnoreEr ». LANCASTER.
(1 Adol. & Ellis, 77—79; S. C. 3 N. & M. 383; 3 L. J. (N. S.) K. B. 157.)

Held, by Lord DENMAN, Ch. J., ParkE, and PATTESON, JJ. and
semble per LITTLEDALE, J., that the execution of a deed by which a
party conveys his whole property to the use of some of his creditors,
is a sufficient act of bankruptcy to sustain a commission, though the
deed was executed by the bankrupt only, and is not proved to have been
acted upon, or to have passed out of the bankrupt’s hands.

Trover. At the trial before Gurney, B., at the Lancaster
Spring Assizes, 1833, a deed was produced by the plaintiffs,
which they relied upon as an act of bankruptcy. It was made
between the bankrupts of the first part, Brown, a banker, of the
second part, and several creditors of the bankrupts of the third
part, and purported to be an assignment by the bankrupts to
Brown of all their property for the benefit of the above-mentioned
creditors. The attesting witness proved that it was executed on
the day on which it bore date, but he did not recollect under
what circumstances, nor did he at the time know the contents of
the instrument. The date was April 17th, and the commission
issued on the 22nd. The deed was executed by the bankrupts,
but not by any of the creditors. It appeared (by a note upon it)
to have been exhibited before the commissioners, but there was no
evidence of its having been otherwise acted upon. The plaintiffs
had a verdict. In Easter Term, 18388, F. Pollock obtained a rule
nisi for a new trial, on the ground that certain evidence had been
improperly received ; but on the learned Judge’s report being now
read, it appeared that the objectionable evidence had not gone to
the jury.

Wightman shewed cause :

As the case now stands, the only ground upon which the rule
could be supported (if the defendant were at liberty to raise that
point), is, that the assignment was not an act of bankruptey.
And as to that the only question is, whether the bankrupts in
fact executed a deed conveying all their property; for if they did,
as such a deed is clearly valid as against them, and divests them
of all their property: it is an act of bankruptey, unless collu-
sion with the petitioning creditor be shewn, a8 in Marshall v.
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Barkworth (1). Collusion, however, is not even suggested in this Borouersy
case, nor is there any évidence to'shew that the deed was kept pancasree.

secret; on the contrary, in five days the commission is issued, and
the deed appears to have been produced to the commissioners.
There remains, therefore, no ground for the rule.

F. Pollock (with whom was Hoggins), contra :

This was a deed produced by the assignees without evidence
that it was ever in the custody of any person for the benefit of
the creditors, or even out of the bankrupt’s possession. It might
be a mere pocket act of bankruptey, to be brought into operation
or not, according to circt;msta’nces.

(PARKE, J.: Is there any authority to shew that such a con-
veyance by a bankrupt must have passed into the hands of other
persons to constitute an act of bankruptcy? In Pulling v.
Tucker (2), the conveyance relied upon was found among the
bankrupt’s papers, and yet it was held a good act of bankruptcy.)

It would be a double fraud if such a conveyance as this could be
executed, and then reserved, to operate *as an act of bankruptey
or not as occasion might require.

Lorp Dexuan, Ch. J.:

From the manner in which this case was first moved, I do

not think it is open to the Court to go into the question now
raised, but I have no doubt that the assignment was an act of
bankruptey.

LITrLEDALE, J.:

My impression also is that it was an act of bankruptcy, though
it is a point capable of being argued.
Pamke, J.:

I have no doubt that the conveyance was an act of bankruptcy.
The defendant’s counsel appears, from the learned Judge’'s
report, to have felf a difficulty in contesting it at the trial. I
feel none upon the point.

(1) 4 B. & Ad. 508. : (2) 4 B. & Ald. 382.

[*19]
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ParTESON, J.:

I have\nio 'doubt that this was an act of bankruptey. To hold
otherwise we must import into the case a great deal which was
not in evidence ; that the transaction was collusive, and that the
deed was not to be acted upon, which we have no right to assume.
Pulling v. Tucker (1) is a strong authority on the point. At the
same time I doubt whether the question was open to the Court

upon this motion.
Rule discharged.

WOOLWAY ». ROWE.
(1 Adol. & Ellis, 114—118; 8. C. 3 N. & M. 849; 3 L. J. (N. 8.) K. B. 121.)

Declarations respecting the subject-matter of a cause, by a person
who, at the +ime of making them, had the same interest in the matter
as one of the parties now has, are admissible in evidence against that
party, though the maker of them is alive, and might be called as a
witness.

On the question whether certain land be part of the plaintiff’s estate,
or waste of the manor, a perambulation of the manor, by the lord,
including the land in question, is evidence, as shewing an act of
ownership by the lord, though it be not proved that any person on
behalf of the plaintiff was present at the perambulation, or knew of it.

Trespass for breaking and entering the plaintiff’s-close called
Scorhill and spoiling the herbage, &c. Plea, the general issue.
At the trial before Bosanquet, J., at the last Spring Assizes for
Devonshire, it appeared that the plaintiff claimed the close in
question as part of his estate; but the defendant alleged that
it was part of the waste of a manor, and that the plaintiff had
no interest in it but a right of turning on cattle. In support
of his case the defendant called the son of a person who had
formerly been proprietor of the estate now held by the plaintiff,
to prove that his father, while *possessed of the property, had
a right of common on Scorhill down, the close in question, but
never claimed any interest in it beyond that right, which was
equally enjoyed by his fellow-parishioners; and that the witness
had heard him say that he had no right to inclose the down.
The father was alive (and in Court) ; and it was objected that,
as he himself might have been called, evidence of his declarations

(1) 4 B. & Ald. 382,
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was inadmissible. The learned Judge received the evidence.
The defendant also'called the lord of the manor, who stated that,
about sixteen years back, shortly after he became lord, he made
8 perambulation of the manor and included in it the close in
question. Upon this occasion he caused notice to be given, by
a paper fixed on the church-door of the adjoining parish, that he
intended, on a certain day, to perambulate Gidleigh parish and
common, Gidleigh common being the waste of which the close in
question was alleged to be part. Some neighbouring farmers
and others, to the number of twenty or thirty, were present at
the perambulation, and a discussion took place, in one part of
it, with the parishioners of the adjoining parish-; but it did not
appear that the perambulation was attended by the owner of the
estate now held by the plaintiff, or any person on his behalf. A
similar proceeding took place about four years back. It was
objected that the lord’s perambulations of his own manor, under
such circumstances as these, could not be received as evidence
against the plaintiff. The learned Judge held the evidence
admissible, though of little weight. The defendant had a
verdict.

Follett, on a former day of this Term, moved for a new trial,
on the ground that, in each of the above *instances,
the evidence was improperly received :

As to the first ; declarations of a former owner of the same pro-
perty, made against his interest at the time, are admissible in
¢vidence if he be dead; but there is no authority for their being
held 8o while he is living. Again, declarations of a person identified
in interest with a particular party areadmissible as evidence against
such party, though the person making them be alive, if he be still
© identified in interest at the time when the evidence is offered ;
bat not otherwise. In Barough v. White(1), which was an action
by the indorsee of a promissory note against the maker, the
defendant offered evidence of declarations made by the payee
vhile he was holder, he being alive and present at the trial:
bot the evidence was rejected at Nisi Prius, and this Court
approved of the ruling.

(1) 4 B. & C. 325.
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(PaRkE, J.: There the interest of the plaintiff was not the
same’ a8 that'of the payee had been. Declarations of a person
who held a negotiable security under the same circumstances with
a party to the action, have been considered admissible against
such party ; but the right of a person holding by a good title is
not to be cut down by the acknowledgment of a former holder
that he had no title. In the case cited, the then holder had a
better title than the party whose declarations were referred to.
In the present case I should have had no doubt about receiving
the evidence. It does not follow that it was inadmissible because
the party himself might have been called.)

The testimony of the person himself would have been the best
evidence. In Spargo v. Brown (1), BayLey, J. says, ‘ The general
rule is, that every material fact must be proved by *testimony on
oath. There is an exception to that rule, viz. that the declara-
tions of a party to the record, or of one identified in interest with
him, are, as against such party, admissible in evidence. But,
generally speaking, mere declarations not upon oath are not
evidence.” And LITTLEDALE, J. expresses himself in the same
manner. Where the party is identified in interest at the time,
the declarations are those of a person for whose benefit the action
is brought or defended. The declarations of a privy in estate are
only receivable when he is dead.

(ParTEsoN, J.: Have you looked into the cases on this subject,
and found that the statement of a person identified in interest
with a party to the cause has never been held admissible but
where the person making such statement was dead? I have
never heard the point so presented before. I always thought
the party’s interest at the time of the declaration was the ground
on which the evidence was admitted. In one instance, I remember
an attempt on the circuit to introduce the declaration of a very
old person, still living, which was rejected ; but that was offered
as evidence of reputation.

Parkeg, J.: The point taken here is quite new to me.)

(2) 9 B. & C. 938.
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As to the second objection ; a perambulation by the lord of what WooLwax

he considered to be his manor is no evidence unless some person
had been present on behalf of the party whose interest was to be
affected by it. This is not the perambulation of a parish but
of & private estate.

(Parke, J.: Treading down the grass under a claim of right
would be an act done, of which evidence might be given.

Parreson, J.: If he had gone upon the land and dug a hole,
it would have been admissible evidence, though it would, in
reality, have proved nothing.)

Here the act was not upon the land. *And, although it proved
nothing, the formality with which it was done might have an
undue effect upon the jury.

Cur. adv. vult.

Lorp DexMaN, Ch. J. now delivered the judgment of the Court :

The first question raised in this case was, whether the declara-
tions of a person formerly interested in the estate now the
plaintiff’s, were admissible in evidence, when the party himself
might have been called. We think they were receivable, on the
ground of identity of interest. The fact of his being alive at the
time of the trial, when perhaps his memory of facts was impaired,
and when his interest was not the same, does not, in our opinion,
affect the admissibility of those declarations which he formerly
made on the subject of his own rights. The second point was,
whether evidence ought to have been received of perambulations
made by the lord, when no person on behalf of the plaintiff was
present. We think the evidence was receivable, though of slight
importance. The land now in question was included in the
perambulation, and the lord thereby claimed it and dealt with
itas his own. The evidence shewed an act of ownership ; and
though slight in its effect, it might properly go to the jury. There
will therefore be no rule.

Rule refused.

T,
RowEe.

[ *118 ]
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DOE o~ THE sEVERAL DEMIsES oF SMITH anp
PAYNE . WEBBER.
(1 Adol. & Ellis, 119—121; 8. C. 3N. & M. 746; 8 L. J. (N. 8.) K. B. 148.)

In ejectment on the several demises of a mortgagor and mortgagee,
the defendant offered to prove that, seven or eight years back, and
after the execution of the mortgage, he brought ejectment against the
mortgagor (at that time in possession); that the cause was referred
to arbitration ; and that the award was in favour of the now defendant,
who thereupon entered under a writ of possession, and had occupied the
premises ever since : Held, that these proceedings were not admissible
evidence for the defendant against the mortgagee, although he was
present at one meeting before the arbitrator; it not appearing that
he took any part in the proceedings.

The mortgage was executed in 1815, From that time, till the defen-
dant obtained possession as above stated, the mortgagor had occupied
the premises : Held, that this, though a possession of less than twenty
years, entitled the mortgagee to recover against the defendant, the
latter having adduced no admissible evidence in support of his own
claim.

EJecrMenT. At the trial before Bosanquet, J. at the last
Spring Assizes at Exeter, the lessor of the plaintiff relied on
the title of Smith, as mortgagee of Payne, under a mortgage
executed in 1815 ; some slight evidence was also given to shew
a possession by Payne many years before. The defendant
claimed under the will of Simon Webber, who had devised the
premises to another Simon Webber for life, remainder to the
defendant in fee. Simon Webber, the devisee, died in 1817.
Some evidence was adduced by the defendant to shew that
Simon Webber, the devisor, and also a prior devisor, under
whose will the subsequent one took, had formerly had possession
of the premises. The defendant then proposed to prove the
following facts. In 1825 the present defendant brought ejectment
(on his own demise), for the premises now in question, against
Payne, who, after the mortgage in 1815, had been allowed to
remain in possession. The cause was finally referred to arbitra-
tion. Smith, who was a lessor of the plaintiff in the present
action, was at one of the meetings; the witnesses examined
before the arbitrator were since dead. The award was in favour
of the now defendant Webber, who obtained possession under
a writ of habere facias possessionem, recovered mesne profits for
six years, and had held the premises from the time *of the
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award till the commencement of the present action. The learned
Judge was of opinion''that, 'as"between the now defendant and
Smith, this award and the proceedings thereupon were not
admissible evidence, and he refused to receive them. The
plaintiff had a verdict. ’

Erle in this Term (1) moved for a new trial, on the ground
that the evidence ought to have been admitted :

The question in this case was between two parties, neither
of whom had had possession for twenty years. As against the
present defendant, there was no adverse possession till 1817. In
answer to the supposed adverse possession which commenced
then, the defendant shewed a possession by him for several years
next preceding the commencement of the present action. The
question being, which possession was rightful, the defendant, to
shew that his was legitimate, offered evidence of the award and
the proceedings taken by him upon it. These would have been
admissible, even if Smith alone had been lessor of the plaintiff.
Acts done against Payne, the mortgagor, would be acts done
against Smith, the mortgagee, by whose allowance Payne was
holding. And Smith, though not a party to the former action
of ejectment, was present at the arbitration; he therefore had
notice of the action, and of the title being then in question. The
mortgagor might be considered as his agent ou that occasion.
The present action is in effect that of the mortgagor; and, if so,
Doe d. Morris v. Rosser (2) shews that he cannot maintain it
after submitting to a reference, in which the decision was against
him and in favour of the now defendant. Doe d. *Haiding v.
Cooke (3) was cited for the plaintiff at the trial, but cannot govern
this case. There the plaintiff proved twenty-three years’ posses-
sion, and the defendant eleven years following the twenty-three ;
and this was held to be no answer. But there the whole case on
each side appears to have consisted in the duration of each party’s
possession ; no other facts appeared ; and the lessor of the plaintiff
bad held the premises more than twenty years. It was never
settled, however, before that case, that even twenty years’

El; A;ér:lsflst. (3) 33 B. R. 503 (7 Bing. 346).
2) 3 East, 11.
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possession, of itself, afforded a presumption against a defendant
who had held for several years subsequently.

(Parke, J.: It is primd facie evidence.)

In the present case there were two possessions of less than
twenty years; and the evidence in question was properly offered
in support of the last, to prove that it was not that of a wrong
doer, but that the defendant held it under circumstances that
shewed a probability of his being entitled.

Lorp Dexyan, Ch. J.:

The facts offered in proof were no evidence against Smith. At
the time of the arbitration he knew that such an inquiry was
going on, but he was not bound to interfere in it. It is true that
on one occasion he was present at it, but not as taking a part.
There is no ground for a rule.

LrrrLEDALE, J. concurred.

Parke, J.:

The arbitration was res inter alios. The whole may be con-
sidered as passing behind the back of Smith. It could not be
evidence against a person dating his title as far back as 1815.

Rule refused.

REX ». TuE CHURCHWARDEXNS AND OVERSEERS oF GREAT
HAMBLETON (1).
(1 Adol. & Ellis, 145—152.)

An Act of Parliament enacted that the tithes of a parish should be
held in fee by A., who was owner of part of the lands in the parish,
and that all A.’s lands in the parish should be charged with an annuity
payable to the vicar for the time being, who had previously enjoyed the
small tithes, and who, by an agreement recited in the Act, was to receive
such annuity in lieu of all his vicarial dues: Held, that the vicar was
not rateable to the poor in respect of such annuity, for that the tithes
were not extinguished.

Ox appeal by the Reverend Charles Collier, vicar of Hambleton,
in the county of Rutland, against a rate for the relief of the

(1) Cited and followed by CorroN, 16 Q.B.D. 7,16, 55 L. J. M. C. 1,
L. J. in R. v. Christopherson (1885) 7.—R. C.
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poor of the said parish of Hambleton, whereby he was assessed
in the sum of 60L ¢ for ai composition or money payment in lieu
of tithes,”” the Sessions quashed the rate, subject to the opinion
of this Court on the following case :

The parish of Hambleton was enclosed under an Act of
Parliament passed in the 4 & 5 W. & M. (c. 81, Private Acts),
entitled, ““An Act for settling and confirming the Manors and
Lands in Hameldon, in the County of Rutland,” &c., whereby,
after reciting that theretofore the late Duke of Buckingham was
entitled to the inheritance of a manor, and several messuages,
cottages, demesne lands, and other parcels of arable, meadow,
and pasture ground in the said parish, and the Dean and Chapter
of Lincoln were then also entitled to the inheritance of another
manor, or reputed manor, and of the impropriate rectory, and
of the advowson of the vicarage of the church of Hameldon
aforesaid, and other lands in the said parish, and Sir Abel
Barker, Richard Spell, and Thomas Islip, were then also entitled
to other parcels of land within the said parish, and no other
person was then entitled to any lands, tenements, or heredita-
ments within the same, except the vicar thereof for the time
being, which vicarage was endowed of all small tithes arising
within the parish and titheable *places of Hameldon aforesaid:
And after reciting also that there was an agreement made for
enclosing and setting out severally to each person concerned
therein, certain allotments of ground, to be by them, their heirs
and successors, for ever enjoyed in severalty respectively dis-
charged of all right of common, in lieu of their respective lands
and estates that lay before dispersed and intermixed within the
precincts of Great Hameldon (1) aforesaid; by which said
agreement all the lands and grounds so to be allotted and set
out for and in lieu of the old estate of the said Duke in G. H.
aforesaid were for ever thereafter to stand charged with the
annual rent or sum of 100l. yearly, to be paid to the vicar of
Hameldon aforesaid for the time being, in lieu and satisfaction
of all demands and dues whatsoever which he was to have had
and enjoyed in right of his said vicarage within the precincts of
G. H. aforesaid ; and by the said agreement all tithes whatsoever,

(1) See p. 273, post.
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arising or growing from all or any of the said lands and grounds
within,G. H. aforesaid, other than the tithes arising from the
lands allotted to the said Dean and Chapter (which were to be
discharged of all tithes) were to be held and enjoyed by those
that should have the said Duke’s estate there: And reciting
further, that in pursuance of such agreement there were allotted
and set out several distinct parcels of land to be held in severalty
in lieu of the said Duke's old estate, and of the said Sir Abel
Barker’s, Richard Spell’s, and Thomas Islip’s old estates respec-
tively, which parcels had respectively been enclosed and enjoyed
by the several parties, according to the agreement, and that by
the said agreement the said Dean and Chapter *were to hold and
enjoy all their reputed manor, with the demesnes thereof, and the
appropriate rectory or parsonage aforesaid, with the parsonage
house, and all tithes arising in the other villages to the said
rectory belonging, with their appurtenances (other than the tithes
of Great Hameldon aforesaid, which were to be held with the
said Duke’s estate), and the said Dean and Chapter were also to
hold and enjoy all other the particular parcels of land therein-
after menfioned; but that the inheritance of the said Dean and
Chapter could not be altered, nor their estates exchanged, nor
could the vicar be barred of his ancient endowment, or legally
estated in the said annual payment, otherwise than by authority
of Parliament, it was enacted as follows :

That all and every the lands, tenements, tithes, and heredita-
ments, which upon the said enclosure were set out and allotted
for and in lien of the said Duke’s ancient estate in Great
Hameldon aforesaid, should be held and enjoyed in severalty,
together with all the messuages, and all tithes whatsoever arising
from his own or any other lands whatsoever in G. H. aforesaid
(except the lands allotted to the said Dean and Chapter), subject
and charged nevertheless to and with the payment of the yearly
sum of 100L. to the vicar of G. H. for the time being, to be paid
by quarterly payments, with power of distress upon all or any of
the said Duke’s lands in case of nonpayment after twenty-one
days’ demand thereof. And it was further enacted that all the
messuages, lands, &c., which the said late Duke held in G. H.
since the enclosure, as his own proper inheritance, by virtue of
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the said enclosure or otherwise, together with all tithes arising
from the same, and all tithes arising from any *other lands, &ec.,
in G. H. aforesaid, other than those that belonged to the said
Dean and Chapter, should be vested, and the same were thereby
vested, in the trustees of the said late Duke, and their heirs,
subject to the said yearly rent of 100l. as aforesaid, and to the
same trusts and estates as the late Duke’s manor of G. H. and
other the said late Duke’s estate of inheritance in G. H. aforesaid
were then sabject or liable to ; and that all the lands, &ec., allotted
and set out to Sir Abel Barker, Richard Spell, and Thomas Islip,
as aforesaid, should be held and enjoyed by the respective persons
who had any estate or interest therein, either by descent or pur-
chase from them respectively, or their respective heirs ; with the
proviso that the tithes arising from all those lands were to be
answered and paid to the said Duke and his heirs.

Mr. Finch was the successor, by purchase, to the late Duke of
Buckingham, and was entitled to all his estates, and to the
receipt of the tithes, or composition for tithes, to which the Duke
was entitled in the parish of Hambleton. Mr. Finch and the
smaller proprietors let their estates to tenants at rack-rent,
without reference to tithes; but the tithes and all other properties
are included in the said rack-rent. Mr. Finch, for the other
lands in Great Hambleton not belonging tp him, receives certain
sums of money in lieu of tithes. The 100l. per annum, mentioned
in the Act, is paid to the vicar of Hambleton, pursuant to the
said Act. The parishes of Great Hameldon and Little Hamel-
don are consolidated for the maintenance of the poor, and for
other parochial purposes, and are now called by the name of
Hambleton.

On the part of the respondents, it was contended that the 1001
rent-charge was expressly given to the vicar *in lieu and satisfac-
tion of the vicarial tithes of Great Hameldon, the proprietors of
the smaller estates there contributing, as they had always done,
before and since the passing of the Act, a proportionate part of
the rent-charge, according to the quantum of their estates, to the
proprietor of the Duke’s estate, in the nature of a composition
real; and that the tithes were in effect extinguished, and were
by the Act intended to be so, and not again to be resumed.

R.R.—VOL. XL. 18
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The appellant insisted that the tithes were still in esse, and
that the rent-charge could not be regarded as a substitution for
them, and therefore that it was exempt from assessment, npon
the prineciple of double rating: That the 100l per annum charged
upon Mr. Finch’s estate, and received by the vicar in lieu of the
tithes, was in the nature of a perpetual fee-farm rent, Finch
taking the tithes instead of the vicar; and therefore that the
rate should have been laid upon Finch, or the parties com-
pounding with him.

Sir James Scarlett and 4mos, in support of the order of
Sessions :

The tithes here are not extinguished ; and therefore the vicar
cannot be said to receive a composition for them, but a rent-
charge payable in lieu of the tithes, which are taken by another
person. The vicar here cannot even, as in the case of a temporary
composition, take the tithes again in kind : he has only the per-
petusl rent-charge, and occupies nothing which is rateable. The
Act, instead of extinguishing the tithes, has transferred them to
the Duke of Buckingham, who is now represented by Mr. Finch;
and Mr. Finch, in this character, takes the tithes, not only on
the lands which belonged to the Duke, but on all the lands in the
*parish, excepting those of the Dean and Chapter, who were
rectors, and therefore were protected from the payment by the
Act. Now, the party to whom tithes are demised is the occupier
liable to be rated for them ; Chanter v. Glubb (1) ; where BayLEy,
J. gives the following definition: ‘ Where the owner of the tithe

. grants out and conveys any of the tithe to another, that other is

the occupier. Where the right continues in himself, he is the
occupier.” But it cannot make any difference whether the right
to the tithe be transferred by the owner of the tithe, or, as in
this case, by an Act of Parliament. The annuity paid to the
vicar is merely the consideration for which that transfer was
made. In Rex v. Boldero (2), it was held, that where the tithes
were extinguished by statute, and an annual rent, payable to the
vicar, was substituted, the vicar was liable to be rated for that
annual rent, inasmuch as the rent represented the tithes; and

(1) 9 B. & C. 479. (2) 28 R, R. 330 (4 B. & C. 467).
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HoLroyp, J. there said, that the tenants of the land were not occu-
piers of the tithes)for'that the tithes'were expressly extinguished.
There are other cases to the same effect. But here the rent
cannot be said to represent the tithes, for they exist in other
bands; and, instead of being expressly extinguished, they are
expressly continued.

Thesiger, contra :

If the tithes be extinguished, the vicar is rateable for this rent,
according to Rex v. Boldero (1), and Lowndes v, ‘Horne and
others (2). On the other hand, it has been held, that where an
Act expressly exempta from all rates, taxes, and deductions a rent
to be paid the vicar in lieu of tithes which are *extinguished,
the vicar is not rateable for such rent: Chatficld v. Ruston (3),
Mitchell v. Fordliam (+). But there is no such exemption here :
and, so far as regards the lands comprehended in the Duke of
Buckingham’s estate, the Act -annexes the tithes to them, which
is a virtual extinguishment; for no one can take tithes from

himself. And the payment made from these lands is, in fact, an

exception from the grant to the Duke; and if the parish cannot
rate that payment, this excepted part of the profits of the estate
will escape the rate altogether. So far as regards the other lands,
the rate certainly cannot be supported.

(PartesoN, J.: It does not follow that, because the tithes and
land are in the same hands, the tithes are extinguished. The
occupier takes the tithes, and is owner of them. He would take
the tithes, if he were to let the lands without mention of them.
The owner of a glebe, who lets it without the tithes, takes tithes
from it while in the lessee’s hands.)

The tithes are, at any rate, suspended during the union.
(Parke, J.: The Act does not annex the tithes to the lands.

Parreson, J.: According to your argument, if a parson let his
tithes to an occupier of land within the parish, he will be rateable
(1) 28 B. R. 330 (4 B. & C. 467). (3) 3B. & C. 863,
(2) 2 W. B 1252. . (4 6B.&C. 274.
18—2
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for the tithes of lands in the hands of the lessee, and not for
those of other lands.)

LITTLEDALE, J. (1):

It is plain that these tithes are not extinguished. No distinc-
tion can be taken between the lands belonging to Mr. Finch and
those in the rest of the parish. If the tithes were extinguished,
and a rent were paid in lieu of them, it would be difficult to *say
that the vicar was not rateable for the rent. But here there is
no extinguishment.

PARKkE, J. concurred.

ParTESON, J.:
There is no difficulty or doubt in the question.

Ovrder of Sessions confirmed.

HAYSLEP ». GYMER.
(1 Adol. & Ellis, 162—166; 8. C. 3 N. & M. 479; 3 L. J. (N. 8.) K. B. 149.)

In an action brought to recover bank notes delivered to the defendant
by the plaintiff, the plaintiff proved that the defendant, who was executor
of W., baving questioned the plaintiff as to her having possession of some
property belonging to W., the plaintiff handed the notes over to the
defendant, stating that W. had given them to her, the plaintiff, before
her death. The defendant did not deny the statement, but had no means
of knowing its truth or falsehood. There was contradictory evidence as
to whether the defendant said that he would keep the notes, or that he
would keep them to be returned to the plaintiff on request. The notes
had been seen in the plaintiff’s possession before W.'s death. Other
evidence was given, as to the fairness of the conduct of the plaintiff
respecting W.’s property in general :

Held, that the declaration made by the plaintiff might go to the jury
as evidence in her favour, on the ground (though very slight) of acquies-
cence in its truth by the defendant, and also as being a part of the res
gestee on tho occasion of the defendant’s obtaining the mnotes, and as
giving a character to the whole conduct of the plaintiff.

DesT for money had and received to the use of the plaintiff.
Plea, nil debet. At the trinl before Denman, Ch. J., at the
London sittings after last Hilary Term, the following facts were

(1) Lord Denman, Ch, J., had left the Court.
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proved on the part of the plaintiff: The defendant was executor
of a Mrs. Wilkinson, and the plaintiff lived in Mrs. Wilkinson’s
house till the time of her death. On the reading of *Mrs.
Wilkinson’s will, the defendant asked the plaintiff whether she
had not possession of something given to her by Mrs. Wilkinson,
and how she had obtained it. She produced a parcel, which
contained Bank notes of the value of 220L., and said that Mrs.
Wilkinson had given them to her a fortnight before her death,
telling her they would be useful to her, after her (Mrs. Wilkin-
son’s) death ; and that no one was present at the time. According
to one witness, the defendant then said that he should keep the
pareel till the plaintiff required it ; according to another, simply
that he should keep it. The plaintiff had Mrs. Wilkinson’s keys
daring her illness, and superintended the economy of the house.
Other property of Mrs. Wilkinson’s to a considerable amount
was shewn to have been in the power of the plaintiff, which was
found by the executors undisturbed. Mrs. Wilkinson did not
take to her bed more than a week before her death. During
that week the plaintiff shewed the notes in her own possession
to a witness. The action was brought to recover back these
notes. The defendant’s counsel objected that there was not
evidence to go to the jury, of the property of the notes being in
the plaintiff. His Lordship having left the whole evidence to
the jury, they found a verdict for the plaintiff.

Sir James Scarlett, in this Term, moved for a rule to shew
cause why a nonsuit should not be entered :

There was no evidence at all of property in these notes, except
the plaintiff's own account of the matter. Now, although it be
true, that where a party to a cause endeavours to establish his
case by an admission of the adverse party, the whole of that
admission, and of the circumstances *under which it is made,
and of the conversation of which it forms a part, becomes
evidence ; yet it is not allowable for a party to use as evidence
adeclaration made by himself, on the ground of its accompanying
some act of which the same party gives evidence as proof of his
own case. Here the plaintiff, being entitled to shew the delivery
of the Bank notes to the defendant, seeks to prove her title to

2717
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Havsree  them by a declaration of her own at the time of such delivery.
r

AYMER,

[*166]

Even''on'her’ 'own ‘déclaration, it may be doubted whether the
alleged gift amount to more than a donatio mortis causd.

(PARKE, J.: Would there be any difference, as to the present
case, between a donatio mortis causd and an absolute gift ?)

A donatio mortis causi approaches nearly to a nuncupative will ;
it is distinguished from it only by the circumstance of delivery.
The Legislature having been very strict as to the proof required
of a nuncupative will (1), the Courts will also require strict
evidence of a donatio mortis causd; otherwise the inmates of a
deceased person’s house would have great facilities for appro-
priating the property.

Cur. adr. vult.
On this day the judgment of the Cotrr was delivered :

LiITTLEDALE, J. :

Ithink it makes no difference in this case whether the delivery
of the notes to Mrs. Hayslep was a gift absolutely, or a donatip
mortig causd. In my opinion there was evidence to go to the
jury as to the way in which she became possessed of the money :
it was for them to say whether the account given by her to
the defendant was correct. There was *(independently of that
account) evidence that she had possession of the notes while
Mrs. Wilkinson was alive and might have asked for them, which
the jury might consider as adding to the probability of the
plaintiff’s statement.

Parks, J. :

I also think that there was some evidence to go to the jury,
though slight. A declaration made in the presence of & party to
a cause, becomes evidencé, as shewing that the party, on hearing
such a statement, did not deny its truth. Such an acquiescence,
indeed, is worth very little, where the party hearing has no
means of personally knowing the truth or falsehood of the

(1) See 29 Car. IL c. 3, & 19.
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statement. But the verdict appears to me to have been con-
sistent with the justice of the case, and I am not disposed to set
it aside. If, as one witness stated, the property was delivered
to the defendant to be returned on request, the defendant was
undoubtedly bound to redeliver, unless he could establish a jus
tertii. If, as another witness deposed, the defendant merely
said that he would keep it, it would present a very different case.
The jury have, probably, taken into consideration the facts of
Mrs. Hayslep’s previous possession of this property, of her
having had access to other property which was found undis-
turbed, and of her having produced the notes, when asked for,
to the defendant, and immediately told him the manner in
which she became possessed of them, which statement was not
denied.

Parresox, J.:

As to the question whether the declaration was evidence, I
allow that there is a difference between cases where a party to
the cause, by proving an admission of the opposite party, lets in
the latter to *shew the whole that took place, and cases where
the party attempts to make his own declaration evidence in the
first instance. But here Mrs. Hayslep was obliged to shew how
the defendant had obtained possession of the money, and she
might give evidence of what she herself said at the time, as a
part of the transaction ; and that being before the jury, it cannot
be said that they were not entitled to give it consideration. The
defendant, having asked her how she obtained the money, did
not, in terms, deny the truth of her answer; but he retained the
money, and thereby perhaps shewed that he did not acquiesce in
her account. There was, however, upon the whole transaction,
evidence, though of very trifling weight, to go to the jury, and
there were circumstances which supported the plaintiff's state-
ment. I think the verdict should not be disturbed.

Loep Denuay, Ch. J.:

I think the acquiescence of the defendant amounts to very
little indeed. But the question is, whether or not the evidence
of what passed ought to have gone to the jury. The whole
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conduct of Mrs. Hayslep was evidence, among other facts in the
case, t0'shew whether or not she had obtained the money fairly,
and under what circamstances the defendant got possession of it.
The verdict seems to me to have been quite proper.

Rule refused.

SAFFERY anp Oruers v. ELGOOD AND ANOTHER.
(1 Adol. & Ellis, 191—195: 8. C. 3 N. & M. 346; 3 L. J. (N. 8.) K. B. 151.)
A rent-charge granted for life by a tenant for years, is not void, but
is good as a chattel interest.
And the goouds of a stranger not shewn to hold the premises by title
paramount to the rent-charge, (as by a prior demise,) may be distrained
for the arrears (1).

RepreviN. The declaration charged the defendants with taking
the goods of the plaintiffs, as assignees of Thomas Dean Alderson,
in a certain warehouse, buildings, &c. The defendants made
cognizance, stating that before and at the time of the demise
after mentioned, Lord Rodney and Hugh Powell, Esq., were
seised in fee of a certain piece of ground situate, &c., on part
of which ground the places in which, &c., were built; and that
being so seised, they, in 1805, demised the said ground, by
indenture, to John Hunter and Joseph Bramah for sixty-six
years: that Hunter and Bramah entered, and that Hunter
afterwards assigned all his interest to Bramah : that Bramah,
in 1809, by indenture, demised the ground, with the buildings
then standing and being thereon, to George Alderson for sixty-
two years, by virtue of which demise George Alderson entered,
and was possessed : *that afterwards, by indenture made on the
6th of June in the same year, George Alderson granted, bargained,
sold, and confirmed to Josiah Henry Stracey, for his life and
those of John Stracey, Henry Fauntleroy, and James Wittit
Lyon, and the lives of the survivors and survivor of them, an
annuity or clear yearly rent-charge or annual sum of 800!
charged upon and payable out of the said ground and premises,
by equal quarterly payments on, &c.; with power to Stracey to
enter upon the premises and distrain, if the said annuity or

(1) On this point the case was in Johnson v. Falkner (1842) 2 Q. B.
cited and admitted to be conclusive 28, 931.—R. C.



vor. xL.] 1834. K. B. 1 AD. & EL. 192—-193.

rent-charge should at any time be in arrear fourteen days: that
J. H. Stracey, John' Stracey, and Lyon were still living ; and
that because 75L. of the said annuity or rent-charge was due and
in arrear fourteen days, the defendants, as bailiffs of the said
J. H. Stracey, acknowledged the taking, &c. (the places in which,
&ec. being on the said ground), as a distress for the said arrears.
General demurrer and joinder. The demurrer was now argued by

Platt, for the plaintiffs :

First, the grant of this rent-charge was void. George Alderson,
who only held for a term of years, could not charge the premises
with & life annuity, which is a freehold interest. Such a charge
might be good by estoppel, as against the grantor or his privies ;
but it does not appear that the plaintiffs claim in privity with
George Alderson.

(ParTesoN, J.: In Butt’s case (1), where such a grant was held
to be good, it was not put upon the ground of estoppel. It is
expressly said there that the grantee takes a chattel interest.)

Then, secondly, as it does not appear that Thomas Alderson
claimed under George, his goods were *those of a stranger, and
the goods of a stranger are not distrainable for a rent-charge:
Com, Dig. Distress, B. 2. Thus, as it is there laid down, if one
joint tenant grant a rent-charge, the cattle of his companion
cannot be distrained: if a man lease, and afterwards grant a
rent-charge out of the land, the lessee’s cattle are not distrain-
able: nor are the cattle of copyholders, if a rent-charge be granted
out of a manor.

(Parresox, J.: Do you go so far as to say that the goods of a
stranger can in no case be distrained for a rent-charge? The
authorities cited in Com. Dig. do not bear out that proposition ;
and the contrary is laid down in Kimp v. Cruwes (2), and stated
to be the law in 2 Wms. Saund. 290, note 7. As to the case of
a copyholder, he is in by an independent right, and therefore his
cattle cannot be distrained for a rent-charge granted by the lord.

(1) 7 Co. Rep. 23 a. (2) 2 Lutw. 1573.
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Where the grantor has leased previously, the grantee of the rent-
charge cannot'distrain for such rent-charge at all on the demised
premises, for the grantor had no right so to charge them during
the term.)

It is not shewn by the cognizance that Thomas Alderson came
in subsequently to the grant of this rent-charge, and we are
entitled to assume the contrary.

(ParTEsoN, J.: There is nothing to shew that when George
Alderson granted the rent-charge, any other person had a superior
interest. If you had pleaded that, before the grant, G. A. had
demised to you, it would have been different.

LirtLEpaLE, J. : The whole history of the premises is given in
the cognizance, and nothing of that kind appears.)

Joseph Addison, contra, was stopped by the Courr.

Lorp Dexwman, Ch. J.:

On the first question raised by the demurrer there is no doubt,
and it is unnecessary to say any thing. On the second point no
authority is cited but those in Com. Dig. Distress, B. 2. Nothing
can be less satisfactory than the references there given for the
general proposition, that a stranger’s goods cannot be distrained
for a rent-charge. It would be very difficult to determine, among
those authorities, how the law really stood. As to the particular
instances which are given, the cattle of a joint-tenant cannot be
distrained, because they are lawfully on the land by an indepen-
dent right, nor those of a lessee under a demise antecedent to the
grant of the rent-charge, because he has an interest paramount
to the charge. A copyholder, also, from the nature of his interest,
cannot be distrained upon for a rent-charge imposed by the lord.
The next instance, where a rent-charge is claimed out of a manor
by prescription, is given as doubtful. Then it is laid down, that
‘““ where a stranger claims under the grantor after the grant of a
rent-charge, his cattle are liable to distress: as, the cattle of
a lessee, where the demise was after the grant.” The plaintiffs
argue from this, that, where a stranger does not claim under the
grantor, his cattle or goods are not liable. But it does not follow
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from the proposition cited, that, if a stranger has rashly put his
coods into a place where'the grantee of a rent-charge is entitled to
distrain, those goods are exempt from distress because the owner
does not claim the place under the grantor. Iam of opinion that
they were liable in this case, and that the cognizance is sufficient.

LitTLEDALE, J. :

I am of the same opinion. It would require very strong
authority to support the general *proposition that a stranger's
zoods are not distrainable for a rent-charge. The remedy given
by law for the recovery of these rents (and extended by 4 Geo. II.
¢. 28, to rents-seck), namely, by distress, would be of little use if
the power of distraining ceased as soon as the premises got into
other hands than those of the grantor. A stranger, to exempt
himself, ought to shew that he holds by some paramount title ;
but there is no reason for intending that in the present case.
Some authorities referred to in Com. Dig., Distress, have been
relied apon, but they cannot be said to support the proposition
advanced by the plaintiffs. In Viner’s Abridgment, Distress (I.)
pl. 27, it is stated that the grantee of a rent-charge may distrain
the cattle of a stranger that come upon the land; and the Year
Book 11 Hen. VI. (1), and Bro. Abr. Distress, pl. 69 (68) are
cited; but a quere is added. In the margin, however, it is
observed that Brooke, in citing the case from the Year Book,
says, *‘ it seems they may be distrained.” At all events, there-
fore, the opinion of Brooke is in favour of that doctrine; and
Kimp v. Cruwes (2), cited in 2 Wms. S8aund. 290, note 7, is to
the same effect. I think the authority of that case must be
considered as having settled the law upon the subject.

Parresox, J. (3) :

Butt’s case (4) disposes of the first point, and the second is
decided by Kimp v. Cruwes (2).
Judgment for the defendants.

1) 23 a, 28 a, 33 a. S. C. (Lerot  Court after April 28th. Williams, J.
v. Hayward) cited Bro. Abr. Charge, had not taken his scat when this
. 39, with *¢ videtur quod jotest.” case was decided.

(2) 2 Lutw. 1573. (4) 7 Co. Rep. 23 a.

(3) Parke, J. did not it in this
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REW, axp, BAGGALLAY, Execurors or JaMes NEwToN
v. PETTET, WANGER, sxp FREEMAN (1).

(1 Adol. & Ellis, 196—201 ; 8. C. nom. Crews v. I*tit, 3 N. & M. 456.)

A parish vestry resolved to borrow money from H. N., who advanced
it, and took promissory notes for the amount, made by P., W., and F.,
who were churchwardens and overseer, and who added to their signatures
the titles of their respective offices. Interest was paid on the notes, from
the parochial funds, and the accounts containing the iterh were allowed
by the vestry; and W., with other parishioners, signed the allowance in
one instance. P., W., and F. resided constantly in the parish. To an
action brought on the notes, against I’., W., and F., within six years
from W.’s signature of the allowance, (but not from the making of the
note,) the Statute of Limitations was pleaded; the jury having found
for the plaintiff, the CorRrT sustained the verdict.

AssuxpsiT on three promissory notes made by the defendants
jointly, dated 4th of May, 18138, payable to Henry Newton or
order, two, three, and four years, respectively, from the dates,
to which Henry Newton the testator James Newton was executor.
The declaration averred that the sums mentioned in the notes
were advanced by Henry Newton for the use of the parish of
Chingford, and that the notes were given to him by the
defendants for securing the repayment thereof. Pleas, the
general issue and Statute of Limitations. On the trial before
Denman, Ch. J., at the London sittings after Trinity Term,
1838, it appeared that, at a vestry meeting of the parish of
Chingford, in 1813, it was resolved that the churchwardens and
overseers should borrow 200l. of Henry Newton, and should pay
him legal interest thereon, and 50l. a year of the principal,
until the whole should be paid off. Henry Newton advanced
the money, and received the three promissory notes mentioned
in the declaration, together with another, which had been paid
before the action commenced, the four making up the 200/
The notes were signed by the defendants in the following form :
‘¢ Joseph Pettet, George Wanger, churchwardens for the parish
of Chingford; James Freeman, oversger.” Several payments
of interest on them had been made within *less than six years
before the commencement of the action, by order of the vestry,
had been entered in the overseer’s book of disbursements, and

(1) Sce Bills of Exchange Act, 1882, 5. 26.—R. C.




VOL. xL., 1834. K. B. 1 AD. & EL. 197—198.

had been allowed at the vestry. The account containing one
of the payments of interest within the six years was in this
form : “Paid James Newton, Esq., two years interest on 150l.
up to the 25th of December, 1828. 15.” To the allowance of
this account, there were the signatures of one of the church-
wardens, the overseer, and certain parishioners, among which
last was the signature of the defendant Wanger. The defendants
had constantly resided in the parish, and the account books
were accessible to all the parishioners. The jury, under the
Lorp Crier JusTicE's direction, found a verdict for the plaintiffs,
leave being reserved to move to enter a nonsuit. D. Pollock
having obtained a rule accordingly,

F. Pollock and Flutchinson now shewed cause:

The statute 9 Geo. IV. c. 14, 8. 1, provides that nothing
therein contained shall alter, or take away, or lessen the effect
of any payment of any principal or interest made by any person
whatsoever : the question, therefore, of the effect of the payment
of interest in the present case, with respect to the Statute of
Limitations, must be considered independently of the Act of
Geo. IV. Then the payment of interest by Wanger takes the
case out of the Statute of Limitations, if Wanger and the other
defendants be the principal contractors on these notes in their
own right: Whitcomb v. Whiting (1). That they are such con-
tractors must be assumed from the form of the *notes and
signatures: the lender of the money clearly required the
responsibility, not of the parish, which could not be made avail-
able, but of the individual makers. But even admitting that
the defendants signed the notes only as sureties for the parish,
and that the parish are the principal contractors for the debt,
there has been payment of interest within the statutable time on
that debt, by the parish, and that must keep the notes alive as
against sureties. If a banker were to advance money to a
customer, and take, as security, a note by a third person for
payment of that money with interest, the payment of the
interest by the banker’s customer would be considered to have
the same effect, against the surety, as payment by the surety

(1) 2 Doug. 652.
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himself; on the other hand, it would clearly have been an
answer  fo | any,claimfor, interest on the note, made upon the
surety. Such a case would be still further strengthened, if, as
here, the surety had been present at the payment of interest by
the principal contractor.

D. Pollock in support of the rule:

The notes are not given by the defendants in their individual
capacity. But if they were personally responsible upon them,
they are not bound by the payment made by the parish; and,
if they were sureties, they were entitled to notice of non-payment,
which notice has not been proved. No recognition of the pay-
ment can be inferred from Wanger having signed the allowance
of the accounts ; he might have supposed the interest to be due
upon some other account. At any rate, it is no more than an

acknowledgment of the overseer having accounted for the money

received by him to the satisfaction of the vestry. With respect
to the case suggested on the other side, *of a loan by a banker,
there is nothing in the situation of these parish officers to bring
them within the analogy. Parochial officers have been made
personally liable in cases only where the party contracting on
the other side knew of no other contractor.

(ParTESON, J.: Then you treat the note as mere waste paper.)

LITTLEDALE, J.:

I think there is no ground for a nonsuit. The question was,
whether this payment of interest took the case out of the
Statute of Limitations, It was a question for the jury whether
the defendants had adopted the payment of the interest as made
on their behalf. Had the notes been signed simply with the
names of the makers, without any addition, it might have been
questionable whether the assent of one of the defendants to the
allowance was sufficient. The jury might perhaps in that case
have required evidence that Wanger had seen the accounts.
But here there is no doubt. By the form of their signatures,
the defendants recognize the parish as their agents; the pay-
ment of interest must, therefore, be held to be made on their
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account. If the actual knowledge by the defendants of the
payments came to /bea materialfact./I think it would be one as
to which the jury could hardly have doubted ; so that a nonsuit
would be out of the question. Mr. D. Pollock urges that the
defendants, as sureties, were entitled to notice: but they do not
appear as sureties on the notes, and cannot expect to be treated
as such after signing in the character of principals.

ParTEsoNn, J.:

I am of the same opinion. There is enough to take the case
out of the statute. However hard it may be on the defendants,
we cannot say that *there is any bar to the legal right of the
plaintiffs. I have no doubt whatever upon the evidence. The
parish wanted to borrow money from Henry Newton: he would
not trust the parish, because they could not bind themselves in
that character: and accordingly he takes from the church-
wardens and an overseer some promissory notes. If these notes
were merely memorandums, why should they have had the
stamps and other requisites of promissory notes? Now the
makers of the notes could not bind themselves as parish officers ;
they contract, therefore, as individuals. Hence the addition of
their titles to their signatures cannot destroy their individual
lisbility. But that addition does shew that they were entering
into the transaction for the parish, and that they therefore
intended the parish to manage it. The interest is paid all along
by the parish ; the defendants are resident all along, and might
have known of the payments. One of the defendants actually
signs the parish accounts. Now this, though not a recognition,
for all, of the joint liability, may be coupled with other facts, as
an admission of the right of the parish to pay for him; and if
it be a payment for him, it is a payment for all.

WiLLiaws, J. :

It is not denied by Ar. D. Pollock that the payment of
interest, if it be treated as a payment by one of the defendants,
is enough to bar the Statute of Limitations. Then the only
question is, whether there be proof that the payment has been
made by the authority of any of the defendants. I think
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there is proof enouéh, and that the case is taken out of the
statute.

Lorp Denyaw, Ch. J.:

I always thought this a very clear case. The defendants must
have known that these *payments were made by the parish. 1t
is like the case of a person who accepts a bill for the benefit of
another, and employs that other to pay the interest on the bill.

Rule discharged.

REX ». THE Lorp or THE Manor or OUNDLE, axp
HIS STEWARD.

(1 Adol. & Ellis, 283—299; 8. C. 3N, & M. 484; 3 L.. J. (N. 8.) K. B. 117.)
Copyholder in fee, surrenders to such uses as A. shall appoint, and
in default of, and until such appointment, to the use of A. in fee. A.,
without having been admitted, appoints. The appointment is a good
execution of the power, and entitles the appointee to be admitted as
surrenderee of the copyholder, who continues tenant to the lord till some

one is admitted under his surrender.

Maxpauvs. The writ, after reciting that the manor of
Oundle in Northamptonshire was and from time whereof, &c.,
had been an ancient manor wherein copyhold estates had been
conveyed by surrender, went on to state, that on, &e., Richard
Ragsdell was duly admitted tenant in fee-simple to certain copy-
hold premises within the manor, and paid his fine and did the
services, and thereupon became entitled to convey the said
premises to such person or persons as should be willing to
become tenants; and that, on the 21st of December, 18380, he
surrendered the premises out of Court, according to the custom,
““to such uses, upon such trusts, and to and for such ends,
intents, and purposes, and with, under, and subject to such
powers, provisoes, declarations, and agreements, as Thomas
Dawson by any deed or deeds should direct or appoint, and in
default of and until such direction or appointment to the use
and behoof of the said Thomas Dawson, his heirs and assigns
for ever. And that afterwards, to wit, on the 22nd day of the
same month, the said Thomas Dawson, in exercise and in
execution of the power and authority vested in him under and
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by virtue of the said last mentioned surrender, did by a certain
deed of appointment\duly(signed;isedled, and delivered, direct
and *appoint that the last mentioned copyhold hereditaments
and premises, together with all and singular appurtenances
whatsoever to the said premises belonging or in any wise
appertaining, should thenceforth remain and be to the only
proper use and behoof of one John Pruday, his heirs and assigns
for ever, according to the custom of the said manor: and there-
upon the said John Pruday became duly entitled to be admitted
to the last mentioned copyhold hereditaments and premises as
tenant thereof, and is desirous and willing to be admitted thereto
8s such tenant.”” The writ then stated that the lord and steward
had been applied to to admit J. P. pursuant to such surrender
and deed of appointment, but had refused, and it commanded
them to admit him, pursuant to the same, on payment of the
fine, &c., or to shew cause to the contrary.

The return stated, that after Ragsdell had been admitted as
above, he, on the said 21st of December, 1880, surrendered the
premises to the uses and in the manner set forth in an instru-
ment of surrender, which was afterwards, to wit, on the 26th of
October, 1831, presented by the homage at a general Court
baron and customary Court, and was as follows. The surrender,
as presented by the homage, was then set out, bearing date the
21st of December, 1830, signed by Ragsdell, and stating that in
consideration of 510l paid to him by Thomas Dawson, the
receipt whereof he, the surrenderor, acknowledged, and that the
same was in full for the absolute purchase of the copyhold
premises after mentioned, he, Ragsdell, did out of Court
surrender all that messuage, &c. (deseribing the premises), and
all his estate, &c. therein, to such uses, &e. (in the words before
set out in the writ) at the will of *the lord, according to the
custom of the said manor. The return then, after stating that
the premises mentioned in the surrender were those referred to
in the writ, proceeded as follows: ““ And we further certify, &c.,
that the said Thomas Dawson in the said surrender named is
still living, and hath not as yet been admitted or claimed to be
admitted to the same copyhold hereditaments and premises as
the tenant thereof, pursuant to the said surrender or otherwise;

R.R.—VOL. XL. 19
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that the said surrender hath not to our knowledge or belief been
in any, manner vacated or become void, but that the same still
remains in full force and virtue, and that no surrender by the
said Richard Ragsdell, or by the said Thomas Dawson, of the
said copyhold hereditaments and premises, to or for the use of
the said John Pruday, hath ever been presented or made known
unto the lord of the said manor or his steward, whereby or by
virtue whereof the said John Pruday hath or could become
entitled to be admitted to the said copyhold hereditaments and
premises as tenant thereof, as in the said writ is mentioned and
supposed. And for these reasons,” &c. A concilium having
been moved for, the case came on in the Crown paper in Hilary
Term last, and was argued (1) by

W. Hayes, for the prosecutor :

The appointment executed by Dawson conformably to, and
immediately after the surrender, gave Pruday a complete title to
be admitted : it was not necessary that Dawson should have been
admitted to render his appointment valid. It will be contended,
on the other side, that a surrender is & *common law convey-
ance, and must follow the rules of the common law.

(Sir J. Campbell, Solicitor-General, who supported the return,
said he should concede that, if Dawson had had a naked power,
the prosecutor would have had a right to admittance, though
Dawson had not been admitted ; but he meant to contend, that
inasmuch as Dawson had an estate as well as a power, his
admittance was necessary.)

That makes no difference. In the case where a copyholder
surrenders to the use of his will, and afterwards by his will
directs that his executor shall sell, with power to his executor
to appoint in favour of a purchaser, the purchaser would be
entitled to admittance on the executor’s appointment, though
the executor himself had not been admitted. That case is like
the present, where the surrender is to such uses as the sur-
renderee shall by deed appoint; and it makes no difference

(1) Before Lord Denman, Ch. J., Littledale, Taunton, and Patteson, JJ.,
January 22nd.
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whether the use, in default of such appointment, be limited to
the surrenderee, or/ whether no)provision be made in case of
default. The appointee of the surrenderee is entitled to be
admitted, like the appointee of the executor.

(Taunron, J.: The executor has a mere power.)

The question which arises is the same. The copyhold, after
surrender, must be in some one. The lord is not prejudiced, for
the surrenderor continues tenant till some one else is admitted ;
and while there is a tenant the lord cannot insist on any other
person being admitted. The use, also, in default of appointment
would continue to the surrenderor, if no provision were made
respecting it in the surrender.

(PaTTESON, J.: The limitation here to Dawson is not only * in
default of,”” but * until,” appointment.)

The words have precisely the same effect. It was a surrender
to the use of Dawson in fee, pending the appointment; *the
surrenderor continuing tenant till another was admitted. Where
there is a limitation to the use of a party, with power to him to
appoint, it is immaterial whether the power stand before the
limitation, as here, or after. All powers of appointment are
powers of revocation ; the appointment must defeat some estate ;
the estate cannot have been in abeyance. In Boddington v.
Abernethy (1), freehold estates were settled to the use of W. R.
and to other uses, and copyhold estates were surrendered to
the uses of the same settlement. The deed of settlement con-
tained a power to revoke, determine, and make void the uses,
estates, trusts, powers, and limitations therein contained, and
that power was acted upon by a subsequent deed, revoking the
uses to which the copyholds had been surrendered, and limiting
and appointing the same to other uses; and these latter uses
were held good, although they defeated the prior vested estates.
That case goes the whole length of the argument for the present
prosecutor, and even farther ; at least it shews, that if the
appointment in a case like this be well made, the limitation
(1) 29 R. R. 393 (5 B. & C. 776).
19—2

291

REX
.
THE
LORD OF THE

MANOR OF
OUNDLE.

[ *287 ]



292

REx
C.
THE
LORD OF THE

MAXOR OF
OUNDLE.

[ *288 ]

1834. K. B. 1 AD. & EL. 287—288. [R.R.

in default cannot give any right to be admitted. A power is in
the nature|ofian| executory limitation : if, therefore, the return
in this case be maintainable, it may be contended, that on a
limitation of copyhold to A. in fee, and if B. return from Rome,
to B. in fee, yet, if B. returned from Rome, A. would be the
person to be admitted on B.’s return, if he had not already been
so. It makes no difference that the contingency, as in the
present case, is something to be done by A. The argument on
the other side would be, that wherever there is *a limitation
in fee, with a shifting limitation engrafted on it, the person to
whom the first limitation is made, must, in the first instance,
be admitted.

(LITTLEDALE, J.: Suppose Dawson had made no appointment,
but had come in and been admitted, and had held for several
years as tenant. If he had afterwards wished to sell, could he
at once have executed the power, or must he have surrendered ?)

‘When he executed the power, the effect of his previous admittance
would have been defeated, and the appointee would have had an
immediate right to be admitted. Boddington v. Abernethy (1)
decides that.

(Taunron, J.: If Dawson had been admitted and not made
any appointment, had not he such an interest as would have
descended to his heirs, and given them a right to admission ?
Then he had an interest as well as a power, after the surrender
by Ragsdell.)

Whatever might have been the case in the event supposed, the
appointment here was made, and gave the use a different
direction ; the question, therefore, does not arise. Here are a
valid power and a valid execution: as soon as the appointment
was made, the original surrender became a surrender to the
use of the appointee in fee ; as in the case of a freehold estate,
where the fee is conveyed by deed subject to a power of appoint-
ment, on the execution of such power the freehold vests by
relation back to the deed. Here, upon the appointment made

(1) 29 R. RB. 393 (5 B. & C. 776).
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to Pruday in conformity to Ragsdell’s surrender, the intermediate
interest of Dawson’ was 'struck out, 'and the whole right vested
in the appointee. Either the appointment is not good at all,
or it is good for this purpose. The use, to which a *copyhold
is surrendered, is rather an equitable than a legal interest; the
lord is, indeed, compellable to admit, but the person to whose
use the surrender is has no legal estate, though he has a legal
remedy ; and the function performed by the lord in admitting,
is directed by the will of the surrenderor. ‘‘The lord is only
as an instrument to convey the estate, and as it were put in
trust to make such an admittance ags he who surrenders would
have him to make ”’ : Brook’s case (1).

Sir J. Campbell, Solicitor-General, contra :

The claim now insisted upon would, if it prevailed, make an
entire change in the law as to admittances, for by surrendering
to such uses as purchasers might appoint, a copyhold might be
transmitted from one to another indefinitely, without any of the
parties being admitted.

(ParTEsoN, J.: It has been held that whe{e a copyholder sells
to A., and A., before any surrender, conveys his interest to B.,
the original vendor may at once surrender to B., and he may
claim admittance, though A., the intermediate party, was not
sdmitted : Rex v. The Lord of the Manor of Hendon (2).)

A., there, never had a right to be admitted. The question here is,
whether Dawson had a mere power, or an interest also. In the
former case it may be conceded, for argument’s sake, that he
might appoint without being admitted, though Lord Kensington
v. Mansell (3), which may be cited as to this point, is perhaps
no authority in a case where the power is to be executed not by
the surrenderor himself, but by a stranger. But the principle
here relied upon on behalf of the lord is, that *there can be no
alienation, or substitution of the tenancy, of copyhold, but by
surrender : and a surrenderee cannot surrender again till he has
been admitted. Dawson in this case purchased, and Ragsdell

(1) Poph. 125. (3) 13 Ves. 240.
(2) 1R. B, 527 (2 T. R. 484).
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surrendered to him, for a valuable consideration, to such uses
and upon such trusts as he should appoint; and, in default of
appointment, to his own use in fee. It is the same as if the
surrender had been to him in fee, with power to appoint uses
and trusts. But the surrender to him in fee of itself implied
such a power ; he became by that the absolute owner ; he might
have brought ejectment without being admitted till the trial :
Holdfast d. Woollams v. Clapham (1), Doe, lessee of Bennington,
v. Hall(2). If the surrender had been made without any
express power, he would not have taken any greater interest.
It is not controlled or limited by the additional mention of
the power.

(TauxnTton, J.: You mean by interest, not a vested interest in
presenti, but that which results from the right to be admitted
at any time.)

It is a peculiar interest, but it is recognised as one by law, and
sufficiently distinguishes the person to whose use a surrender
is made, as in this case, from the mere donee of a power. A
devise to executors to sell, carries an interest, and they must
be admitted ; not so if they have merely a power to appoint.
In Beal v.Shepherd (3), where the question was, whether the party
having, by devise, & power to sell, must previously be admitted
and surrender, it was held that she need not, because she had
an authority only, and not an interest; and Holder d. Sulyard
v. Preston (4) was decided on *the same ground. Doe d.
Woodcock v. Barthrop (5) is no authority for the prosecutor.
There, copyhold was devised to A. and B. and their heirs, in
trust to permit M. to enjoy the same during her life ; and subject
to such estate, the premises were devised to such persons as
M. should by will appoint, and in default of appointment, to
M.s right heirs. The trustees were admitted, but M. was not;
and it was held that the appointee under M.’s will took a legal
estate, though the trustees had never surrendered to the use of
the will. But there the Court considered that the trustees were
(1) 1 B. R. 309 (1 T. R. 600). (4) 2 Wils. 400.

(2) 16 East, 208. (3) 15 B. R. 530 (5 Taunt. 382).
(3) Cro. Jac. 199.
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tenants for the life of M.; that her appointee was entitled in
remainder, and that he, as remainder-man, was already admitted
by the admission of the tenants for life.

(LrTTLEDALE, J. : In the present case, Dawson, if once admitted,
could only be got out again by surrendering; you say that he
must do that as well as appoint.)

When once in, he would be tenant in fee ; the mere appointment
would be nugatory.

(TauvntoN, J.: You say that he has no more control with the
power of appointment than without it. '

LrrrrepaLe, J.: If so, there could be no good power of
appointment under circumstances like these.

TavnToN, J.: In the case of freehold, it was made a question
some years ago, whether the person who was owner of the fee
could at the same time have a power of appointment over the
whole estate, and it was held that he might : Maundrell v.
Maundrell (1).

ParresoN, J.: The same doctrine was acted upon in Roach
v. Wadham (2), *where an estate was conveyed to a trustee in
fee to the use of such person and for such estate as W. should
appoint, and, in default of such appointment, to W. in fee, and
it was held that an appointment made by W. was an execution
of the power, and that the appointee came in paramount to, and
not under, W. That is the point made here by the prosecutor.)

Such a mode of passing copyhold would be new, and destructive
to the rights of the lord ; for, as was said in Rex v. The Lord of
the Manor of Hendon (3), a private agreement between parties,
not followed up by a surrender, could not give the lord any right
oa fine. Every purchaser, by means of such an instrument as
this, might obtain the dominion of the copyhold. In Boddington

(1) 7R R. 393 (7 Ves. 567; 10  (2) 6 East, 289.
Ves. 246). (3) 1 R. R. 527 (2 T. R. 484).

295

REx
T.
THE
LORD OF THE

MANOR OF
OUNDLE.

[*292]



296

Rex
v.
THE
LORD OF THE

MANOR OF
OUNDLE.

[ 298]

1884. K. B. 1 AD. & EL. 292—298. [R.R.

v. Abernethy (1), the question discussed was, whether springing
uses, to,defeat vested) estates, could be limited in a surrender
of copyhold. The rights of the lord were not in discussion
there, for in that case the first party who took the copyhold
in pursuance of the deed of settlement was admitted, and upon
every subsequent transfer there was a surrender and admittance.

W. Hayes, in reply:

As to the supposed novelty of the conveyance of copyhold by
surrender to such uses as shall afterwards be appointed, the
contrary is shewn in Sanders’s Treatise on Surrenders of Copy-
hold Property, p. 85, where it is said, ‘“‘In fact, on every
surrender to such uses, as the surrenderor shall appoint, either
by deed or will, and which in practice is of frequent occurrence,
the use to arise under the surrender is an use commencing in
JSuturo.” And it is not there considered *material whether the
use in the meantime be in the surrenderor, or in a donee of the
power, or in a stranger. The party to whom the use is limited
in default of (or in default of and until) appointment, is entitled
to admittance, but if admitted he is in subject to the power.
Maundrell v. Maundrell (2) shews that the power is not merged
in the fee, where they unite in the same person. And the
execution of the power so entirely overreaches the intermediate
use, that where an estate was conveyed to such uses as A.
should appoint, and in the meantime to A. for life, after which a
judgment was recovered against A., who subsequently appointed,
it was held that the creditor could not take the lands under an
elegit, his lien being defeated by the execution of the power:
Doe d. Wigan v. Jones (3).

(ParTEson, J.: The judgment was not the act of the appointor,
but a proceeding in invitum.)

And, therefore, it was held to fall within the rule, that when
a power is executed, the person taking under it takes under him
who created the power, not under him who executes it : the only

(1) 20 R. R. 393 (5 B. & C. 776).  Ves. 246). i
(2) 7 B. R. 393 (7 Ves. 367; 10  (3) 34 R. B. 485 (10 B. & C. 459).
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exceptions being, where the person executing the power has
granted a lease 'or''other 'initerest,’ which he may do by virtue
of his estate, for then he is not allowed to defeat his own act.
And that would have been so here, if Dawson had been admitted
and had surrendered to a purchaser.

(LrrriepaLe, J. : If Dawson had been admitted, and had not
previously appointed, do you say that he could have executed
the power ?)

He could; the use would continue directory to the lord till the
execation of an appointment ; it receives no application till then.

(ParrEson, J.: If Dawson were now to be admitted, he must
be admitted to some estate: *then what would there be to
prevent his surrendering to some other person than the
prosecutor ?)

If he were now to be admitted, and not the prosecutor, it would
be difficult to say how the legal estate could be got from him,
and to the prosecutor, so that there should be an execution of
the power. As to the objection that Dawson, according to the
present argument, would have had the entire dominion of the
copyhold without being admitted, he could have no legal dominion
till admittance ; he would only have the use as limited for the
purpose pointed out in the surrender to him, and the right of
compelling the lord to admit. Beal v. Shepherd (1) is in favour
of the prosecutor, for it was held there that, on the execution
of the authority by the wife’s attornies, the vendee was in by
the will, to the uses of which the husband had surrendered, and
that no further surrender was necessary, notwithstanding the
intermediate life estate which had vested in the wife.

(The Solicitor-General : Suppose Dawson had been admitted
in fee before appointment, and he had then executed the power
in favour of the prosecutor: it must be contended that in that
case the prosecutor would have been in under the original
surrender. Then all that had been done in the meantime is
to be considered as avoided ; which appears an absurdity.)

(1) Cro. Jac. 199,
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The same difficulty might be put in cases of freehold limitations.
But ‘when it is 'said ‘that the execution of the power relates back
to its creation, it is not meant that the party who comes in under
it is in, in point of time, from that period, but that he is so in
point of legal effect : there is a change of title as from that time.

Cur. adv. vult.

Lorp DEnyaN, Ch. J., in this Term (April 22nd) delivered the
judgment of the Courr :

The case of Rex v. The Lord of the Manor of Oundle
arose on the return to a writ of mandamus issued at the
instance of John Pruday, to compel his admission to certain
copyhold hereditaments. The writ set forth that one Ragsdell,
being seised of them in fee, surrendered them to such uses
as one Dawson should by deed direct and appoint; and
in default of and until such direction and appointment, to
the use of Dawson in fee; and that Dawson did afterwards,
by deed, direct and appoint that the said premises should
remain to the use of Pruday, who thereupon became entitled to
be admitted. The return introduced no additional fact, but
stated, by way of observation, that Dawson had never been
admitted, nor had he or Ragsdell ever surrendered the premises
to the use of Pruday.

And whether such admittance and surrender was necessary,
was the question argued before us; Pruday claiming to be
admitted as the person to whose use the surrender by Ragsdell
enured by virtue of the deed of appointment executed by Dawson,
while the lord contended that, as Dawson took not only a power
of appointment, but also an interest in the mean time under the
surrender by Ragsdell, he ought to have been admitted and paid
bis fine, before he could by deed appoint to Pruday.

The application to copyhold property of the general doctrine,
that an appointee under a power takes by the instrument creating
the power, and not under that by which the power is executed, was
not disputed ; nor was it denied that trustees with a mere power
to sell were not compellable to come in as tenants, in conformity
*with Beal v. Shepherd (1), Holder d. Sulyard v. Preston (2).

(1) Cro. Jac. 199. (2) 2 Wils. 400.
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But a distinction between those cases and the present was
strongly insisted 'upon'; for, here, Dawson was not & mere
trustee to sell, but was surrenderee in fee for his own benefit,
until and unless he should make an appointment: that event
might never have happened, and, at any rate, without his being
admitted, his interest could not be transferred to Pruday.

But it appears to us that these premises may be correct, with-
out leading to the conclusion. The lord never is nor can be
for one moment deprived of a tenant, for the estate must always
be in some person.

In the two cases above cited of trustees to sell, without an
inferest, the estate was not in abeyance till sale, but remained
in the heir of the devisor, which heir the lord might have com-
pelled to be admitted, if the sale was not made in reasonable
time: but when such sale was made, the purchaser was entitled
to be admitted under the surrender to the uses of the will, just
85 if he had been a devisee named in it.

So, here, Ragsdell remains tenant to the lord until some
person is admitted under his surrender. No doubt Dawson
might have declined to execute any deed of appointment; and
if he had declined, he could not, without admittance and
surrender, have passed his interest to another; but as he has
chosen to execute a deed of appointment under the power, his
appointee, the present applicant, takes nothing from him, but
becomes the surrenderee of Ragsdell, just as if he had been
named in the surrender.

It follows that he is entitled to be admitted without Dawson’s
having been admitted, and that a peremptory mandamus must
1ssue.

What the effect of Dawson’s being admitted might have been,
is a question which we are not required to determine.

Peremptory mandamus awarded.

* * * * *

299

REX
T.
THE
LORD OF THE

MANOR OF
OUNDLE,

[ 297 |



300

1834,
May 6.

[312]

[ *818 ]

1884. K. B. 1 AD. & EL. 812—3818. R.R.

REEVE v. DAVIS anxp OTHERS.
(DiAdol, & Ellis)1312—317 ; 8. C. 3 N. & M. 873.)

A steam-vessel was let by charter-party for twelve months, the regis-
tered owners engaging to keep the engine in repair, but the charterer
binding himself to do all other repairs, to pay all wages, and charges
of navigating, &c. and to indemnify the owners against all debts, costs,
damages, expenses, &c. incurred in respect of the charter-party and
employment of the vessel. The owners were to appoint the engineers.
The charterer, who acted as captain, had repairs done to the vessel by
persons unacquainted with the above contract :

Held, that no action lay, in respect of those repairs, against the
registered owners.

AssumpsiT for goods sold, work, &c. Plea, the general issue.
At the trial before Denman, Ch. J. at the London sittings after
last Trinity Term, it appeared that the action was for stores
furnished, and repairs done, to a steam-vessel. The defendants
were the registered owners of the vessel, but the goods were
supplied and the work done chiefly upon orders given by one
Thompson, who was the captain: some were also given by the
ship’s husband and the engineers. The vessel was let to
Thompson by a charter-party under seal, executed by himself
and Annabella Davis, acting for herself and the other owners.
By this charter-party A. Davis hired and let to freight, and
Thompson engaged and took to freight the said vessel for twelve
months, to be employed in carrying passengers and goods
between London and Topsham in Devonshire. The owners
contracted to deliver the vessel within three days into the
hands, possession, or power of Thompson, with perfect engines,
machinery, and engineers, and to keep the engine in repair
during the twelve months; and Thompson agreed to pay the
wages of all persons employed on board during the term, all the
expenses of coals, oil, tallow, and incidental charges attending
upon the working and sailing of the vessel, and pilotage and
port charges; to indemnify the owners against all debts, costs,
damages, charges, and expenses occasioned, contracted, or
incurred by the vessel or any person employed on board,
or by him the said Thompson, for or in respect of the *said
charter-party and employment of the vessel; to pay the hire
of the vessel monthly ; to insure in the names of the owners;
to keep all the vessel in repair, except the engine; and to
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deliver her up in, good repair at the end of the term. The
owners were to appoint the (engineers, though they were to be
paid by Thompson. The defendants paid 16l. into Court on
account of work done to the engines, but contended that the
contract by which they had let the vessel to Thompson exempted
them from further liability. The plaintiff’s case was, that he
had given credit to the owners, and not to Thompson, knowing
nothing of the charter-party; he therefore contended that his
claim was not affected by it. The Lorp Caier JusticE was of
this opinion ; and the jury, under his direction, found a verdict
for the plaintiff. In Michaelmas Term, 18388, a rule nisi was
obtained for a new trial, on the ground of misdirection.

Follett and Busby now shewed cause:

The owners are primd facie liable ; it is for them to shew that
the charter-party exempts them from responsibility. The mere
letting to hire is not sufficient for that purpose; and there are
other parts of the contract in this case, the clauses, namely,
as to the engines and engineers, and the engagement by the
charterer to indemnify the owners against debts, costs, and
charges, which prove that the owners were not wholly divested
of liability in respect of the vessel during the year of letting.
Christic v. Lewis (1) shews that words of letting do not of them-
selves indicate a parting with the possession and disposition of
the ship by the owners, where there are *circumstances to raise
a different presumption. In Frazer v. Marsh(2), indeed, the
charterer of a ship was considered liable for the stores, and the
owners exempted ; but in that case there appears to have been a
general demise of the whole vessel, and there was nothing to shew
that the owners retained any control over her. Another point for
the plaintiffs is, that no sufficient proof was given of any authority
in Mrs. Davis to execute a charter-party for the other owners.

Kelly, contra :

The mere fact of ownership is not conclusive of liability for
the captain’s contracts : Briggs v. Wilkinson (3). As soon as it

(1) 23R.K.483(2 Brod. &B.410).  (3) 7 B. & C. 30.
(2) 12 B. R. 336 (13 East, 238).
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appears that he had no express authority from the person
charged as owner, and that an implied authority is not borne
out by the facts, the question comes to be, to whom the credit
was actually given? In this case the goods were not ordered by
the owners, or by any person having their authority, but by
Thompson; and the question is, for whom he acted in giving
the orders. By reference to the charter-party, it appears that
Thompson had become the charterer ; the owners had given up
their legal interest for the time ; they retained no control over
the vessel, and had not even a right to go on board; and
Thompson was bound to do the repairs, with an exception which
is not material. The orders, therefore, for repairs and stores
were given by Thompson for his own benefit, and that leaves no
doubt as to his liability. In Young v. Brander and another (1), the
defendants were the legal owners of the ship ; but it *was shewn,
by evidence, that the party who ordered the repairs was not their
agent, but a stranger ; and they were held not liable. The situa-
tion of Thompson, with respect to the present defendants, is the
same as that of a stranger. The observations of Lord ELLEN-
BOROUGH in Frazer v. Marsh (2) are all applicable to this case.
Thompson had the control and possession and the use and
benefit of the vessel; and there is no pretence for saying that
he was the servant or agent of the defendants. They themselves
have done no act which can subject them to liability for these
expenses. And as to the other point made, it is not supported
in fact; and if it were so, does not affect the case in point
of law.

Loro DeNxmax, Ch. J.:

I am of opinion that this verdict cannot be supported. The
question is, who were the contracting parties? The mere circum-
stance of ownership may be sufficient to create a liability where
the vessel has been left under the control of a party who has
given orders, if no intervening ownership has been created. But
if a ship is let out to hire, I do not see how the owners are liable
for work done upon it by order of the party hiring, more than
the landlord who lets a house.

(1) 8 East, 10. (2) 12 R. B. 336 (13 East, 238).



voL. xL.] 1884. K. B. 1 AD. & EL. 815—817.

LrrTLEDALE, J. @

The rale is, that upon a:general-order for repairs given by the
captain, the party executing them has the security of the ship,
of the captain, and of the owners; but in an action against
parties as owners, the question is, who are so for this purpose ?
The persons registered are not necessarily so; the *Register
Acts were not passed for this purpose; and the question of
ownership, as it regards the liability for repairs, must be con-
sidered as it would have been before those Acts passed. Nor is
there, on this view of the subject, any hardship thrown upon the
tradesman ; he has always the means of knowing who are sub-
stantially the owners, by asking the captain to shew the charter-
party: if this is refused, he may decline dealing. In this case
the benefit of what was done enured to Thompson. The party for
whose profit the ship is in reality employed at the time has the
benefit of the work done on board, and is liable to the tradesman
who does it. Here, if the charterer had been a different person
from the captain, the charterer would have been liable.

Parteson, J.:

Briggs v. Wilkinson (1) shews that the question of liability in
this case is not affected by the Register Acts; the point to be
looked to is, who were the real contracting parties? Here the
captain was the charterer, and had undertaken that he would do
all the repairs, except to the engine: he was not, therefore, the
agent of the owners in fact. Then was he 80 in law? Young v.
Brander (2) shews that, if he entered into the contract for his own
benefit, it makes no difference that other persons were the legal
owners. Frazer v. Marsh (3) is on all fours with this case,
except that the vessel there was let for several voyages. As
to the supposed want of authority in Mrs. Davis, it is clear from
Young v. Brander (2), that the party ordering the repairs need
not have & complete title to the ship; it is *sufficient to shew
that he did not order them as agent to the registered owners.

The rule must be made absolute.
WriLinavs, J. concurred. Rule absolute.
(1) 7B. & C. 30. (3) 13 East, 238 (12 R. R. 336, and

(2) 8 East, 10. see cases mentioned in note there).
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REX ». BIERS AND ANOTHER (1).
(1 Adol. & Ellis, 327—331; S. C. 3 N. & M. 475; 3 L. J. (N. 8.) M. C. 110.)

A statute passed in a session of Parliament begun in the second, and
continued in the third year of a king’s reign, must not be pleaded
as passed in the second and third years of the reign : although such
Act be recited in a later statute as ‘‘ passed in the second and third
years,” &c.

On indictment for conspiracy, laying in the inducement that the
defendants knew the party conspired against to bear a certain character,
and to be liable in that character to the operation of an Act passed in
the second and third years, &c. adding the title of the Act correctly,
the judgment was arrested for such misrecital.

And this, although there was a general count (to which the
objection did not apply,) stating merely that the defendants conspired
“by false, artful, and subtle stratagems and contrivances, as much
as in them lay, to injure, oppress, aggrieve, and impoverish” the
prosecutors.

THE defendants were convicted on an indictment, removed
into this Court by certiorari, which stated : That the defendants,
on, &c. in the third year of the reign of our Lord the now King,
well knowing that E. W. and T. W. were the proprietors of a
certain licensed stage-carriage drawn by two horses, numbered,
&c., “and that they, as such proprietors, were liable to the
payment of certain penalties in which the driver, whose name
was unknown, of the said licensed stage-carriage should be con-
victed before any one of his Majesty’s justices of the peace for
the county of Middlesex, of any offence committed by the said
driver against a certain Act of Parliament made and passed
in the second and third years of the reign of his present
Majesty, intituled,” &ec. (setting out the title), unlawfully did
conspire, &c. falsely, wrongfully, and without probable cause,
to exhibit a certain information against the said E. W. and
T. W. as such *proprietors, &c. before one of his Majesty’s
justices of the peace in and for the said county, therein charging
that the said E. W. and T. W., on the 12th day of April in the
third year aforesaid, at, &c., were the proprietors of a certain
licensed stage-carriage, &c., and that the name of the driver

(1) The Interpretation Act, 1889, 1896. This case is not unimportant
8. 35, points out a safe way of citing as pointing out the correct mode of

a statute, by reference to the short citation apart from statutory per-
title. See also the Short Titles Act, mission.—R. C.
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was unknown; and that, when he drove the same, the said -

driver did unlawfully carry and ‘¢onvey at one time more than
one person on the box of the said carriage besides the said driver,
to wit, &c., contrary to the form of the statute in such case
made and provided, whereby the said driver had forfeited, &ec.,
to be applied as the law directs. The indictment then stated,
that the defendant J. B., in pursuance of the said conspiracy,
on, &c. in the third year aforesaid, appeared before & justice in
and for the said county, and wrongfully, &c. exhibited to and
before him a certain information, in substance, &c. following :
County of Middlesex, to wit. Be it remembered, that on, &ec.
in the year of our Lord 1888, &c. The information was then
set out, stating the alleged offence, and charging it to have
been committed on, &e. in the year of our Lord aforesaid, and
contrary to the form of the statute in such case made and
provided. The indictment then stated, that E. W. and T. W.
were summoned to answer the information, on, &c., in the
year aforesaid ; that, on that day, the present defendants, in
pursnance of the conspiracy, appeared in support of the
information, and deposed on oath to certain matters, which
the indictment negatived. There were other counts not differ-
ing from the above in any respect which it is material to
state; and there was a count not referring to any statute,
but only charging the now defendants with conspiring, ‘‘ by
divers false, artful, and subtle stratagems and contrivances,
*as much as in them lay to injure, oppress, aggrieve, and
impoverish E. W. and T. W., and to cheat and defraud them
of their monies.”

Adolphus, in this Term, moved in arrest of judgment (1) :
The indictment is bad, inasmuch as it alleges that the defen-
dants, well knowing that the prosecutors were liable to such
penalties as should be incurred by the driver of their carriage,
under an Act passed ‘“ in the second and third years of the reign
of his present Majesty,” conspired, &c. A misrecital of the day
of passing an Act of Parliament is fatal: Bac. Abr. Statute,

(1) Before Lord Denman, Ch. J., Littledale, Patteson, and Williams, JJ.
R.R-—VOL. XL. 20
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L. 5 (1), citing Partridge v. Strange (2); and a statute cannot
be passed 'in‘two years: Bac. Abr. (3) same title, L. 5, citing
Langley v. Haynes (4). So in Nutt v. Stedman (6), it was held
that a statute could not be pleaded as made in the 8th and 9th
years of the reign of William the Third; ‘for in law an Act
cannot be made in two years, and though so mentioned in the
statute book, it cannot be good.” In Rumsey v. Tuffnell (8),
judgment was arrested because the declaration recited a statute
as passed at a session begun in the 29th of Elizabeth, whereas
the session began in the 28th. Before the statute 83 Geo. III.
c. 18, an Act of Parliament (in the absence of any special
direction on the subject) was considered as having passed
on the first day of the session; since that period the com-
mencement of the Act (except where another commencement
is therein provided) dates from the day of its receiving the royal
assent: *in no case can it be supposed to have passed in two
different years. The form of conviction given in the Act now in
question, (printed as 2 & 8 Will. IV. c. 120) schedule, No. 8,
speaks of it as an Act passed in the third year, &c. The objec-
tion applies to all the counts but the last, and that is in too
general a form to be supported. A man could not be called upon
to answer an indictment consisting merely of such a count.

Sir James Scarlett, contra :

Supposing the objection as to the date of this Act to be well
founded, still the title is correctly set out, and that is sufficient.
The year in which the session was holden is surplusage, and
there is no reason that it should not be altogether rejected.
Besides, the statute 8 & 4 Will. IV. ¢. 48, for amending the
Act in question, speaks of it (in the preamble), as an Act
“passed in the second and third years of the reign of his
present Majesty,” and that is sufficient warrant for the mode
of description used in the indictment.

(LrrTLEDALE, J.: It is very commonly used now in statutes.

(1) P. 470, ed. 1832. ’ (4) Moore? 302 ; Hawk. P. C. b. 2,
(2) Plowd. 77, 84; S. C. Dyer, c. 25, 8. 104.
74 b (19). (53) Fortesc. Rep. 372.

(3) P. 471. (6) 2 Bing. 255; 9 Moore, 425.
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ParresoN, J.: A correct mode of statement is followed in the
Act for the further amendment of the law, 8 & 4 Will, IV.
c. 42, 8. 16, which refers to ‘the statute passed in the session
of Parliament held in the eighth and ninth years of the reign
of King William the Third, intituled,” &c.

Lrrriepare, J.: There are several authorities in Vin. Abr.
Statutes, E. 8 and E. 5 as to the effect of misreciting Acts
of Parliament, in respect of the date. Bryant v. Withers (1)

is another.)

Cur. adv. vult.

Lorp DenmaN, Ch. J. now delivered the judgment of the Court:

We are of opinion, that the objection taken *to the indictment
in this case is good, on the authority of Langley v. Haynes (2),

followed up by the decision in Nutt v. Stedman (8).
ment will therefore be arrested.

The judg-

Judgment arrested (4).

GOODWIN ». LORDON (5).
(1 Adol. & Ellis, 378—380; 8. C. 3 N. & M. 879; 2 Dowl. P. C. 504.)

A defendant who has been in custody on a charge of felony, and is
acquitted and discharged, is not privileged from arrest on his return
home ; and the Court will not relieve him from such arrest, if it does not
appear that his apprehension on the criminal charge was a contrivance
to get him into custody on the civil suit.

DUNBAR moved (May 7th) (6), that the defendant might be
discharged out of the custody of the sheriff of Surrey, under the

following circumstances.

(1) 14 R. R. 609 (2 M. & S. 123).

(2) Moore, 302 ; Hawk. P. C. b. 2,
€. 25, 8. 104.

{3) Fortesc. Rep. 372.

(4) It ie pointed outin Sydserf v.
The Queen (Ex. Ch. 1847) 11 Q. B.
245, that this decision went wholly
upon the special counts; and if it
were supposed to decide that the
general count could not be supported,
it is on this point overruled by the
decision of the Exchequer Chamber.

The defendant was tried at the Surrey

See the cases cited in note to R.v.
@Gill, 20 R. R. 407; and Taylor v.
The Queen, ’95, 1 Q. B. 25, 64 L. J.
M. C. 11.—R. C.

(5) Compare the case of a person
coming out on bail on remand on
a criminal charge: Gilpin v. Cohen
(1869) L. R. 4 Ex. 131, 38 L. J. Ex.
50.—R. C.

(6) Before Lord Denman, Ch. J.,
Littledale, and Williams, JJ.

20—2
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Goopwin  Sessions on two indictments for embezzlement, on the prosecu-
0.

LORDON,

[ *379 ]

tion/of 'the plaintiff.|. (He was acquitted, and discharged the
following day by proclamation. On his way home from the
gaol, to which he had been committed for trial, he was arrested
on mesne process, at the suit of the plaintiff, for 28l., and was
afterwards taken back to the same gaol, and there detained in
custody on such process. The affidavits in support of the
motion alleged, that the defendant had a cross claim against
the plaintiff arising out of the same transactions between them
as the supposed debt for which the latter had arrested him, and
exceeding it in amount; and the defendant stated that he had
heard of no charge or claim against him by the plaintiff till he,
the defendant, had demanded a settlement of the accounts, and
that he believed the arrest to have been made for the purpose
of harassing him, and preventing the enforcement of his demand.
PatTESON, J., on summons, refused to discharge the defendant.

Dunbar now contended that the defendant, while on his
return from the Sessions which he had been obliged to attend on
a criminal charge against himself, was privileged from arrest.
A party in attendance directly on *the business of a Court, or
even in any matter relative to it, is entitled to freedom from
arrest eundo et redeundo: Meekins v. Smith (1), especially when
brought there, as in this case, on compulsory process.

(LrrTLEDALE, J.: It has lately been held that a party brought
before a Court in custody on criminal process is not within
the rule.)

In Wells v. Gurney (2), a debtor was arrested on Sunday for an
alleged assault, in order to gain an opportunity of arresting him
upon civil process on the Monday, when he was bailed for the
assault : and this Court discharged him out of custody as to the
civil arrest.

(Lorp Denman, Ch. J.: If it appeared here that the arrest
of the defendant on a criminal charge was merely a contrivance

(1) 1 H. BL. 636. (2) 8 B. & C. 769.
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to get him into custody on the civil suit, that case would
apply; but it does''not’'follow’'that' that was so because the
defendant was acquitted. Do your affidavits allege that it
was a contrivance ? (1))

It may be gathered from the facts. Independently of cases, the
privilege ought to be allowed here on principle.

(Lorp DENMaN, Ch. J.: The question comes simply to this;
whether a person taken into custody on a criminal charge is
privileged from arrest redeundo, when dismissed from such
custody? That is & point of great general importance.)

Cur. adv. tult.

Lorp DEnyan, Ch. J., on this day, delivered the judgment
of the Courr:

We think the defendant, in this case, was not entitled to the
privilege. The only direct *authority we have been able to find
upon the point is an dnonymous case in Mr. Dowling’s Reports
of Cases of Practice (2), where an application like this was made
before Parke, J., who consulted the other Judges of this Court,
and they all held that the privilege could not be claimed.

Rule refused.

Tae Ricur HoNouraBie GEORGE Lorp ViscouNnT
MIDDLETON, S8ik GEORGE SHIFFNER, BaroNer,
Aaxp INIGO THOMAS, Esquirg, ». WILLIAM
LAMBERT.

(1 Adol. & Ellis, 401—423; S. C. 3 N. & M. 841.)

Under charters, granting to a Dean and Chapter, ¢ that they and all
their men shall be quit of toll, passage, cheminage, &c. in city and
borough, fair, and market, in the passage of bridges, and all ports of the
sea, in all places throughout England,” their lay tenant of lands included

in the charters is exempt from market toll and toll traverse, not only for
articles going to or coming from the lands for the necessary manurance

(1) It wasnotstated in theaffidavits charge.
that the alleged debt arose out of the (2) 1 Dowl. Pr. Cas. 157.
mme transactions as the criminal

309

GOODWIN

o.
LORDON,

[*380 )

1884,
[401]



310
LorD
MIDDLETON

<.
LAMBERT.

[ *402 ]

1834. K. B. 1 AD. & EL. 401—402. (.R.

and enjoyment of them, but also for goods sent out or coming in for the
purpose of merchandize.

Queere, 'whether, 'in 'the'latter case, the exemption could have been
claimed by ecclesiastical persons in general.

Qucere, also, whether the exemption from toll claimable at common
Jaw by ecclesiastical persons and tenants in ancient demesne, extends to
goods bought and sold, or carried, for the mere purpose of trade.

Desr for the several sums of 8d. and 8d., for tolls alleged
to be due from the defendant for the passing of carts laden with
ale or beer, and drawn by two horses, on the 81st of May, 1830,
and the 28rd of June, 1880; and also the full sum of 4d. for the
toll for the passage of certain sheep on the said 28rd of June.
Plea, the general issue. On the trial at York, at the Spring
Assizes, 1882, before Alderson, J., a verdict was found for the
plaintiffs for the sum of 6d., the amount of the toll for the
passage of the carts, and for the defendant as to the other
tolls, with leave for the defendant to enter a verdict generally, and
for the plaintiffs to increase the verdict by the toll for the sheep,
subject to the opinion of this Court upon the following case :

The plaintiffs derived title from the Crown to the *following
tolls at Boroughbridge, payable as tolls traverse, viz. 8d. for
every loaded cart, and 8d. for every score of sheep. They
proved, as in the case of Pelham v. Pickersgill (1) (in which the
right to the toll in question was argued and established), that
the manor of Boroughbridge was parcel of the possessions of the
Crown at the Conquest, and continued to be parcel of the
possessions of the Crown of England and of the Duchy of
Lancaster respectively, to the reign of King Charles the First,
who severed the manor from the tolls, which had been annexed
to the Duchy of Lancaster, under which the plaintiffs now
claimed as lessees.

The defendant did not deny the general right of the plaintiffs
to take the tolls above mentioned, but claimed a special exemption
under several grants and confirmations from the Crown, and in
support of such claim he gave in evidence various charters;
and first a charter of 33 Edw. L (2), inspecting and confirming
a charter of Henry III., inspecting and confirming a charter of

(1) 1 R. R. 348 (1 T. R. 660). record of Chancery preserved in the
(2) The copy used by the plaintiffs Tower. ‘
purported to be taken from theoriginal
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Henry I., which last charter (as recited) contains the following
amongst other clauses. . .

‘“ Henricus Rex Anglis, archiepiscopis, episcopis, abbatibus,
consulibus, proceribus, et universis fidelibus suis Francis et
Anglis totius Anglie, salutem. Possessiones et dignitates et
libertatis consuetudines quas habuit Eboraci Ecclesia, concedo,
et regia auctoritate preesenti cartd confirmo, sicut hic subscripte
sunt. Sub regibus antiquis et archiepiscopis, et, quod plerique
meminisse possunt, Edwardo rege et Aldredo archiepiscopo,
fuit Ecclesie Sancti Petri consuetudo egregis *libertatis” (1).—
“Canonici S Petri in Hird (2) id est domestica vel intrin-
seca familia appellabantur Terra Canonicorum proprie Mensa
St Petri (3). Denique si quid in ecclesid, vel in cimiterio, vel

in domibus canonicorum, vel in terris eorum, injuste agerent

aut ipsi canonici adversus se invicem, aut adversus alios, vel
alii adversius canonicus, vel adversus alios, forisfactura nulla
archiepiscopo sed tota canonicis judicabatur. Archiepiscopus
autem in rebus canonicorum hoc tantum juris habebat, quod,
defuncto canonico, ipse aliis prelationes, et prebendas preebeat ;
nec tamen sine consilio et assensu decani et capituli. Si vero
archiepiscopus adversus apostolicum vel regem committeret, ad
quod redimendum vel pacificandum pecunid opus esset, nihil
tamen canonici archiepiscopo, preeter suam voluntatem, darent ;

(1) The charterproceeds as follows:
“Si quis enim quemlibet, cujus-
cunque facinoris aut flagitii reum
et convictum infra atrium ecclesise
caperet et retineret, universali judicio
sex centum emendebat. Si vero infra
ecclesiam, duodecem hundreth; infra
Eboracum, octodecem. Poenitentia
quoque de singulis, sicut de sacri-
legiis injuncta, in hundreth octo libree
continetur. Quod si aliquis, vesano
spiritus agitatu, diabolico ausu quem-
quam capere preesumeret in cathedrd
lapided juxta altare, quam Anglici
vocant Fridstoll, id est cathedra
quietudinis vel pacis, hujus tam
flagitiosi sacrilegii emendatio sub
nullo judicio erat, sub nullo pecu-
nizz numero claudebatur; sed apud

Anglos, Boteles, hoc est, sine emendi,
vocabatur. Hw emends nihil ad
archiepiscopum, sed ad canonicos
pertinebant. Canonici Sancti Petri,”
&c. (as above. The next three lines
are printed without punctuation,
exactly as they appear in the plain-
tiffs’ copy.) The whole is set out, (but
with some slight variations), in Dug-
dale’s Monasticon, vol. vi. p. 1180, (ed.
1828, by Caley, Ellis, and Bandinel),
from a register in the possession of
the Dean and Chapter of York.

(2) See Spelman’s Glossary, 3rd ed.
in voc. Hird.

(3) As to land ‘‘mensse unita,”
see the judgment of Sir W. Scorr,
in The Duke of Portland v. Binghum,
1 Hagg. Consist. Rep. 164.
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et pecunia canonicorum et hominum eorum pro commisso, vel
debito archiepiscopi, nec¢ etiam in namium caperetur. Habebant
*canonici in domibus, et in terris suis, soccam, et saccam, tol,
et theam, intol et uttol, et infangentheof, et omnes easdem
honoris et libertatis consuetudines, quas ipse rex in terris suis
habebat, et quas archiepiscopus de Domino Deo et de rege
tenebat: hoc etiam amplius, quod nemo de terri canonicorum
8. Petri wapentacmot, nec tridingmot, nec schiresmot sequebatur;
sed calumpnians aut calumpniatus, ante ostium monasterii
8. Petri rectitudinem et recipiebat, et faciebat. Hoc autem
a religiosis principibus, et bonis antecessoribus, sic provisum
est, quatenus canonici placitantes, pulsato signo, ad horas
canonicas citd possent regredi; archiepiscopo verd per senes-
challos, et prefectos, et milites suos, faciliis erat preedicta
placita sequi, et temere. 8i verd aliquis terram aliquam
Sancto Petro daret, vel vénderet, nemo postea soccam vel
saccam, tol, aut theani in illa clamabat; sed easdem consuetu-
dines, quas et alia terra Sancti Petri, ista habebat; tantum
amoris et reverentiee antecessores nostri huic sancte principis
apostolorum ecclesi® deferebant ”’(1).

The case then set out a part of the charter of Henry *the
Third (as recited in that of Edward the First), which, after
ratifying and confirming the grant and confirmation in the
preceding charters, and the liberties therein contained and
used by the said church down to that time, proceeds: *Et

(1) The remaining part of the
charter is as follows: ¢‘Quando
autem rex congregabat exercitum,
unus homo tantim preeparabatur, de
tota terrf canonicorum, cum vexillo
Sancti Petri, qui, si burgenses in
exercitum irent, dux et signifer eos
preecederet ; sine burgensibus verd
nec ipse iret. Hanc etiam consue-
tudinem sive dignitatem habebant
canonici Sancti Petri ab anteces-
soribus regibus, nominatim quoque
4 rege Edwardo, concessam, et con-
firmatam, ut nullus de familid regis,
vel de exercitu ejus, in propriis
domibus canonicorum, necin civitate,
nec extra, hospitetur. Ubicunque fit

duellum Eboraci, juramenta debent
fieri super textum vel super reliquias
ecclesise Sancti Petri ; et facto duello,
victor arma victi ad ecclesiam S. Petri
offerat, gratias agens Deo et Sancto
Petro pro victoria. Si canonici vel
homines eorum clamorem fecerint
in placitis regis, clamor eorum ante
omnem causam terminetur, quantum
potest terminari, servatd ecclesise
dignitate. Testibus, Archiepiscopo
EBorac. W.GIFFORD, episcopo Wyn-
ton. R. BLORT, episcopo Lincoln.
R. FraMBARD, episcopo Dunelm.
W., comite de Warenna. R.BAssgr.
G. RmeLL. 8. filio Sigulfi. Apud
Wynton.”
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ad declarationem quarundam libertatum in eadem carta sub
quibusdam generalitatibug contentarum, et concessionem liber-
tatum uberiorem, concedimus decano et capitulo ejusdem
ecclesiz, et hac cartd nostra confirmamus pro nobis et hseredibus
nostris, quod ipsi decanus et capitulum habeant omnia amercia-
menta omnium hominum suorum ad ipsos decanum et capitulum
et singulos canonicos pertinentium, et fines pro eisdem amercia-
mentis.”—** Volumus etiam et concedimus pro nobis et heredibus
nostris, quod iidem decanus et capitulum et singuli canonici
atque eorum successores et eorum homines universi sint quieti
in civitate et burgo, in foris et nundinis, in transitu pontium
et maris portuum, et in omnibus locis per totam Angliam,
Hiberniam, et Walliam, et omnes terras et aquas nostras, de
quolibet theolonio, tallagio, passagio, pedagio, lastagio, stallagio,
hydagio, wardagio, operibus et auxiliis castellorum, murorum,
pontium et parcorum, walliarum, fossatorum et vivariorum,
navigio, domuum regalinm @dificatione, et omnimoda operatione
et custodia castrorum, et de omni carreio et summagio, nec
eorum carri, carrect®e aut equi capiantur ad aliqua carriagia
facienda, et quod silvee eorum ad preedicta opera, vel aliqua
alis, nullo modo capiantur. Et quod sint quieti de omnibus
geldis, danegeldis, fengeld, horngeld, forgeld, penygeld, tethyng-
peny, hundredpeny, miskening, chevagio, cheminagio et herbagio,
et de vectigalibus et tributis, et exercitu et equitatu, et de omni
terreno servitio *et seculari exactione, salvo servitio unius
signiferi secundum quod continetur in prescriptd cartd preefati
regis Henrici, proavi nostri” (1). The charter of Edward I.
confirmed the preceding charter.

(1) The charter then went on in
the following words, which were set
out in the case : ‘ Et similiter, quod
in perpetuum sint quieti de sectis
Comitatuum, Hundredorum, Wapen-
tagiornm, et Trithingorum, et de
murdro et latrocinio, escapio et
concelamento, et hamsokne, grith-
brech, blodwyte, fitwyte, forstall,
leyrwite, hengwyte et wardpeny, et
bordhalpeny, et de omnibus auxiliis
vicecomitum et ministrorum suorum,
et de scutagiis et assisis, et recog-

nitionibus inquisitionibus et sum-
monitionibus, nisi pro libertate et
negotiis ecclesite Eboraci. Et tunc
si sit placitum inter homines pree-
dictee ecclesise et canonicos, vel inter
canonicos per se vel inter homines
per se ex utraque parte, omnes de
assisa sint de libertate preedictee
ecclesiso, vel de libertate beatee Marise
Eboraci, si illi non sufficiant. Si vero
inter decanum et capitulum vel eorum
aliquem, canonicos singulos vel eorum
homines, et aliquem qui non sit de
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The defendant next proved certain proceedings in quo warranto,
before the justices in;eyre, in the third Edward III. By those
proceedings it appeared that the Dean and Chapter of the
church of St. Peter, York, were summoned to answer by what
warrant they claimed certain liberties. The defendants, in
their plea, set out various clauses of the aforesaid charter of
Henry III., with confirmations thereof; and further, set out
a clause contained in a charter of 10 Edw. II. (which they
proffered in Court), and which clause is as follows :

‘ Preeterea, cum in cartd domini Edwardi, quondam regis
Anglie, patris domini regis nunc, quam proferunt, *inter ceetera
contineatur hac videlicet clausa in hec verba, &c. Ac quidam
voluntarie intentes (1) libertates et quietantias predictas indebite
pro viribus impugnare asserant, et malitiosé pretendant libertates
et quietantias illas decano et capitulo pro se et nativis suis
tantummodo, et non pro libere tenentibus suis concessas fuisse,
et eas ad dictos nativos et non libere tenentes referri debere :
Idem dominus rex pater, &c., volens hujusmodi ambiguitatem
amovere, et securitati eorundem decani et capituli ac hominum
et libere tenentium suorum in hac parte providere, concessit et
declaravit pro se et heeredibus suis, quod libertates et quietantise
pradicte tam pro libere tenentibus ipsorum decani et capituli
quam pro ceteris hominibus suis intelligantur: Et quod iidem
decanus et capitulum et successores sui preedicti omnibus et
singulis libertatibus et quietantiis presdictis tam pro libere
tenentibus suis tam pro ceteris hominibus suis in perpetuum
gaudeant et utantur, sine occasione vel impedimento ipsius
regis vel heredum suorum, justiciariorum, escaetorum, vice-
comitum, aut aliorum ballivorum seu ministrorum regis
quorumecunque.’’

The record of the above proceedings, after setting out the plea,

libertate, assisa debeat arrainiari et
capi, medietas assisee sit de homi-
nibus libertatis preedicts ecclesise, ot
alia medietas de forinsecis. Et quod
idem decanus et capitulum habeant
curiam suam et justitiam, cum socco
et sacci, tol et theam, et infangene-
thef et utfangenethef, flemensfirth,
ordel et orest, infra tempus et extra,

cum omnibus aliis immunitatibus,
libertatibus, consuetudinibus et quie-
tantiis suis.”

For explanations, or notices, of the
more unusual words in the above
charters, see Cowell’s Interpreter,
Spelman’s Glossary, and 2 Hickes's
Thesaurus, p. 284.

(1) Sie.
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proceeded : ‘ Et super hoc dominus rex mandavit justiciariis suis
hic breve suum sub/magno sigillo suoin hee verba. Edwardus,
dei gratia, Rex Angliee, dominus Hiberni®e et dux Aquitanie,
justiciariis suis itinerantibus in comitatu Nottingham, salutem.
Cum divers® libertates et quietantie per cartas progenitorum
nostrorum quondam regum Anglie dilectis nobis in Christo,
Decano et capitulo ecclesie beati Petri Eboraci sint concesse,
et nos nuper cartas illas per cartam nostram confirmavimus, et
concessimus eisdem *quod licet ipsi vel eorum preedecessores
libertatibus et quietantiis preedictis antea plene usi non fuerint,
iidem tamen decanus et capitulum et successores sui eisdem
libertatibus et quietantiis extunc gauderent et uterentur, prout
in cartis et confirmatione predictos plenius continetur; vobis
mandamus quod predictos decanum et capitulum ac singulares
canonicos ecclesie preedicte libertatibus et quietantiis hujusmodi
coram vobis in itinere praedicto uti et gaudere permittatis et eas
eis allocetis, juxta tenorem cartarum confirmationis et conces-
sionis preedictarum. Teste me ipso apud Kenilworth, vicesimo
die Novembris, anno regni nostri tertio.

‘“Et petunt quod libertates et quietantie praedicte juxta tenorem
mandati domini regis eis allocentur. Ita preedicti decanus ef
capitulum ad presens eant inde sine die, salvo jure regis, &c.”

The above several charters were further confirmed by charters,
3and 7 Ric. II.; and the right to the tolls was admitted (for the
purpose of this cause only) to have been in the Crown till after
the date of the last charter. The said several charters were
accepted by the Dean and Chapter, and they have constantly
exercised the jurisdiction thereby granted to them within the
liberty of St. Peter; and they have been accustomed, for many
years back, to grant to the tenants of the liberty what are called
charters of exemption, in the following form :

Liberty of St. Peter of York.—Whereas the Dean and Chapter
of the cathedral and metropolitical church of St. Peter of York,
and their successors, and the men and tenants, and all other the
inhabitants within the liberty of the said Dean and Chapter, by
custom before the reign of King Edward the Confessor, had and
*enjoyed several remarkable liberties and immunities, and were
acquitted of and from payment of all and all manner of tolls,
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tonnage, pontage, murage, pedage, smallage, and stallage what-
soever,/in | all (fairsOand markets within the realm of England,
Ireland, and the dominion of Wales, which the charter made to
the Dean and Chapter of the said church by King Henry the
First ratifies and confirms, and the same, as well by several other
charters made since as by several Acts of Parliament, have been
ratified and confirmed, as by the same charters and statutes doth
fully and at large appear: Now know ye, that I Henry John
Dickens, Esq., steward of and to the said Dean and Chapter, do
by the authority incident to the said office of steward, hereby
certify to all whom it may concern, that the bearer hereof,
William Lambert of Helperby, common brewer, is an inhabitant
within the liberty of the said Dean and Chapter, and is to have
and enjoy the benefit of all franchises and privileges within the
said charters contained, to the men and tenants of the said
liberty appertaining, and is to be toll free in all places in
England, Ireland, and Wales. In testimony of which, I have
hereunto set the seal of the said office, the 20th day of May, &c.
(6 Geo. IV.)

The defendant had one of these charters when the toll in
question was demanded. He had resided many years at Helperby
in the county of York, in which place the Dean and Chapter
had various possessions at the time when Domesday Book was
made out. The case then set out the passage of Domesday
Book (1) stating the quantity and description of land held by the
church of *8t. Peter in Helperby (2). Helperby is & manor within
the liberty of St. Peter, and parcel of the possessions of the
Dean and Chapter. The inhabitants of Helperby attend at the

(1) See fol. 303 of the copy pub- le Roy, (T.) pl. 1, was cited. But
lished by the Record Commission. it was answered that even if the

(2) It was objected in argument
for the plaintiffs, that the case did
not shew the lands in question to
have been the property of the Dean
and Chapter at the time of the grant
of Henry the First; that Domesday
Book did not specify the particular
lands, and that the benefit of the
King's grant could not be extended
to after-purchased lands; to which
point 2 Roll. Abr. 202, Prerogative

description in Domesday were not
sufficiently particular, the clause
beginning “Si veré aliquis,” &c.
in the last-mentioned charter, (ante,
P- 312) extended the privilege to such
lands; and further, that the objection
was not raised at the trial, when, if
suggested, it could have been met.
No notice was taken of the point in
the judgment of the Court.
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Quarter Sessions held for the liberty of St. Peter, to serve on
juries there. The/constable’ atténds 'there. The surveyors of
highways for Helperby are appointed, and public houses licensed
there. All the land in Helperby is copyhold of the manor. The
defendant is lessee for twenty-one years of the manor under the
Dean and Chapter ; he has resided for several years in his own
house, which is built on copyhold land held of the manor, and
he occupies from 180 to 150 acres of land, his own estate, both
arable and pasture, within and held as copyhold of inheritance
of the said manor. He also carried on very considerable business
as a brewer on the premises so occupied by him, and during such
his occupation, two of his carts laden with ale manufactured by
him as & common brewer for sale, and half a score of sheep, being
a part of his farming stock, passed over the bridge at Borough-
bridge, for which toll was demanded as usual, but which he
refused to pay. The sheep were in charge of the defendant’s
servant going to the fair at Boroughbridge. The cart *and horses
were also driven by the defendant’s servant and by his orders ;
one of the carts passed over the bridge on a day which was
neither a fair day nor a market day.

The defendant contended, first, that the charters set out
exempted his and his servants’ cattle and carriages from the
payment of any toll for passing over the bridge at Boroughbridge,
and that it was immaterial whether the goods conveyed were
grown upon his farm or not, or whether the cattle driven over
the bridge constituted a part of his farming stock or not; and,
secondly, that at any rate the sheep, as part of his farming
stock, were exempt.

This case was argued in Michaelmas Term, 1838 (1).

Starkie, for the plaintiffs :

The exemption is not made out; or if it is, it does not extend
to ale manufactured by a common brewer, or to sheep under the
circumstances here stated. The charters must be construed
with reference to the persons to whom, and the exigencies for
which, they were granted. Charters of this kind, granted to
ecclesinstical bodies, exempt them from toll, so far as it affects

(1) Before Denman, Ch. J., Taunton, and Patteson, JJ. Nov. 19th.
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the use to be made of their lands for their own immediate pur-
poses, \but not for trade.C/It is so laid down in 2 Roll. Abr. p. 202,
Prerogative le Roy (T.) pl. 2. ¢ Si Roy graunt al un Abbot qu’
il et homines sui sint quieti ab omni theolonio in omni foro,
et in omnibus nundinis, et in omni transitu portuum, viarum,
et marium per totum regnum nostrum et omnia mercata sua
et hominum suorum, &c. I’Abbot et ses nomes serront solment
quieti & prestatione theolonii in venditionibus et *emptionibus
per ipsos factis de necessariis suis ut in victu vestitu et similibus :
Et hoc ad opus proprium ipsorum Abbatis et hominum suorum,
sed si preedictus Abbas aut homines sui emptiones, seu venditiones
fecerint ut mercatores communes, et de communibus merchan-
disis et ratione merchandisarum faciend. debent theolonium
sicut et ceteri mercatores communes non obstante charta pre-
dicta.” The monasteries, like other bodies and individuals,
used the markets and great fairs for the purpose of laying in
provisions for their own use and to keep hospitality, and to
these purposes their exemption from toll is referable. In Com.
D. Ecclesiastical persons, (D.) (vol. iii. p. 567), it is said that
such persons shall be discharged of tolls, &c. for their ecclesias-
tical goods, but it is afterwards added, that * toll, &c. may
be taken of them if they merchandise ; for the writ says, dum
merchandisas non exerceant de eisdem.” In 2 Inst. 221 a case is
cited of The Abbot of St. Edward’s v. The Bailiffs of Southampton,
where King Henry the Third had granted to the abbot of L.
and his successors ‘‘ quod ipsi et homines sui sint quieti ab omni
theolonio in omni foro et in omnibus nundinis, &ec.” and it was
resolved that the abbot should have the privilege by force of this
general grant in this manner; ‘ quod ipsi et homines sui sint
quieti a preestatione theolonii in venditionibus et emptionibus
pro suis necessariis, ut in victu, vestitu, et similibus, et hoc ad
opus proprium ipsius abbatis et hominum suorum.” Tenants in
ancient demesne also pay no toll for things arising from the
lands holden by that tenure ; but the same distinction is applied
to them, and for a like reason, 2 Inst. 221 (1) : and an ancient
record is there cited, which says, “ quod hi qui clamant *esse
immunes de theolonio prestando, ut tenentes in antiquo dominico,

(1) See the passage cited in the judgment of the Court, poet, p. 324.
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vel per chartas regum, non debent distringi pro aliquo theolonio
pro merchandizis 'ad wsus suos proprios emptis; imo pro mer-
chandizis qu’ emerint vel vendiderint ut mercatores, debent
solvere pro eis.” In Bro. Abr. Toll, pl. 1, the exemption of such
tenants is said to be ‘‘ pur les choses provenants de mesmes les
tenements pur vendre ou achate pur lour sustenance accordant
al quantity de lour tenements: "’ and 9 Hen. VI. 25, is cited (1).
Fitzherbert says (F. N. B. tit. Writ of being quit of Toll, f. 228,
A) that it appears that such tenants ‘“ shall be quit of toll for
their goods and chattels which they merchandise with, as well
as for their other goods; for the writ is general, pro bonis et
rebus suis.”” But however this may be as to such tenants, the
reason does not apply to ecclesiastical persons; for the writ set
out by Fitzherbert (f. 227, F.) in the case of an ecclesiastical
person, contains an express proviso as to the goods exempted,
“so that he do not exercise any merchandise with the same.”
The lands in question clearly belonged to an institution in its
nature monastic, for the charter of Henry I. uses these words of
the property to which they belong; * terra canonicorum proprie
mensa Sancti Petri.” Such an institution would not carry on
trade; at any rate not that of a common brewer (2); nor can
their privilege from toll be extended so far as to exempt the ale
of such a trader. As to the sheep, it does not appear that they
were bred upon the lands; and at all events, when once
removed for sale, they were like any other merchandise.

Coltman, contra :

The chapter of Fitzherbert, on the writ of being quit of toll,
gives the forms of writ applicable to two classes of persons who
were exempt at common law, viz. ecclesiastical pers