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PREFACE TO VOLUME XLIV.

—p——e

Thomas v. Dering, p. 158, is a case of some interest
on the principles which guide the Court in awarding or
refusing specific performance with compensation where the
vendor turns out to have only a limited interest. Colycar
v. Mulgrave, p. 191, is important in the line of modern
authorities which have now disallowed the supposed right
of strangers interested in the performance of a covenant to
sue on it in equity. With regard to Gale v. Gale (1877)
6 Ch. D. 144, 46 L. J. Ch. 809, which seems at first sight
to extend one of the few remaining exceptions, see the
observations of Lord Lindley (then L. J.) in A#.-Gen. v.
Jacobs Smith [1895] 2 Q. B. 341, 349, 64 L. J. Q. B. 605.

Wedderburn v. Wedderburn, p. 351, illustrates the com-
plicated claims which may arise from the retention of a
testator’s capital in trade by executors who are also his
partners in the business. Further proceedings in this
cause continued, and were reported, down to 1856 : see
the references noted, /. c.

We learn incidentally from a dictum in Clayton v, (ireg-
son, at p. 435, that two different customary acres besides
the statute acre were in use in Lancashire as late as 1836.
(Cp. Morgan, England under the Norman Occupation,
p. 25.

In Doe v. Suckermore, p. 533, we have an elaborate dis-
cussion of the question, then very doubtful, whether proof
of handwriting by comparison in Court with specimens
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already admitted or proved, but not otherwise known to
the witness to be the handwriting of the alleged writer, is
admissible or not. In England the matter is now settled
by statute. The affirmative opinion already prevailed in
leading American jurisdictions at the date of this case:
Moody v. Rowell (1836) 17 Pick. 490, Thayer, Cases on
Evidence, 704.

(freen v. Chapman, p. 652, is still useful to show what
kind of criticism exceeds the bounds of fair comment ; but
the language about ¢ privilege extended to fair criticism ”
is not consistent with the modern doctrine that fair comment
is not in the position of a privileged communication, but is
not a libel at all; and it is a question of fact whether
criticism alleged to be libellous is fair or not: Merivale
v. Carson (1887) 20 Q. B. Div. 275. It would seem also
that a special plea such as was pleaded in the principal
case was really bad as amounting to the general issue. In
fact it had been held long before that under the general
issue the defence of fair comment might be set up: Zabart
v. Tipper (1808) 10 R. R. 698 (1 Camp. 350).

The opinions delivered by the Judges in Miller v. Knoz,
P- 771, are more valuable for the gencral discussion of the
jurisdiction to commit for contempt than for any point
specifically before them. As there was no final decision
of the House of Lords (see at p. 819), it might be hard to
define the authority of these opinions, but, so far as they
are substantially unanimous, they may be taken as a trust-
worthy exposition of the law for all practical purposes.

A few cases of earlier date than the bulk of the volume
will be found at the end. The reasons for now preserving
them in the Revised Reports appear in the foot-notes at the
beginning of each case.

In Gluckstein v. Barnes, [1900] A. C. at p. 262, Lord
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Macnaghten. cites the case of Hickens v. Congreve (1828—
1831) from its latest stage before Shadwell, V.-C. The
decision of Lord Lyndhurst on the demurrer, as reported
in 4 Russ,, is given in 32 R. R. 173. It appeared to the
Editors of the Revised Reports that Lord Lyndhurst’s
judgment contained all the material facts and law, and it
appears to them now that the subsequent report in 4 Sim.
does not, at all events, contain anything material which is
not either quoted or sufficiently stated in substance by
Lord Macnaghten. If and so far as Lord Macnaghten’s
citation may be taken as intimating that Shadwell, V.-C.’s
judgment does add anything to Lord Lyndhurst’s, we
should of course bow to his authority; but Lord
Macnaghten himself has supplied our defect, if any, so
fully that nothing remains to be done. A reference to
Lord Macnaghten’s judgment should be noted up in
32 R. R. 173.

A public announcement which has come to our notice
makes it desirable to recall attention to the statement in
our original introduction prefixed to 1 R. R. that the
Revised Reports are an edition and not a selection.

F. P.
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(1 Keen, 16—23; 8. C. 5 L. J. (N. 8.) Ch. 109.)

1836.
Feb, 16,17,
22.

‘Where a deposit of a lease was made to secure a debt, and from the R,,zzEm,.f_

nature of the transaction no interest was to be paid on the principal
sum secured, the equitable mortgagor, on a bill filed by the equitable
mort.gagee to have the lease sold, is entitled to the usual time to
redeem.
[TrE facts of this case are sufficiently stated in the judgment.]
Mr. Palmer, for the plaintiffs (equitable mortgagees by
deposit, claiming foreclosure).

Mr. Teed, contra.
Mr. Paliner, in reply.

Tre MasTER OF THE RoLLs :

The plaintiffs in this case are commissioners of assessed taxes,

and the bill prays for the sale of a lease which was deposited by -

way of equitable mortgage by the defendant William Woods, as
a security for the sum of 1,800!., in which sum that defendant
was bound to the plaintiffs as surety for his son, a collector
of taxes, who made default to that amount. The defendant
R.R.—VOL. XLIV. 1
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William Woods, being called upon for payment by the
commisgioners,” prevailed 'upon them to give him time, and,
by way of inducing them to do so, deposited with them
the lease in question, and at the same time signed a memo-
randum stating the purpose for which the deposit was made.
From the nature of the transaction, it is admitted on both
sides that the principal *sum secured was not to bear interest.
The defendant Woods subsequently paid, in part satisfaction
of the debt, the sum of 1,000l., which he raised by a mort-
gage of the leasehold premises, subject to the lien of the
commissioners, to the defendants Christopher Gabriel and
Thomas Garner Gabriel. There remained the sum of 875L.,
which is admitted by the answer of Woods to be due from
him to the commissioners; and, that sum not having been
paid, the present bill was filed to obtain the benefit of the
equitable mortgage. The other defendants are not bound by
the admission of Woods, but they admit that a consider-
able sum is due from Woods to the plaintiffs. Under these
circumstances they insist, as they have a right to do, that
an account should be taken; and further, that an equitable
mortgagee cannot be in a better situation than a legal
mortgagee, and, as against a legal mortgagee, the rule of the
Court, is that the mortgagor is entitled to six months’ notice
to redeem.

The plaintiffs, partly upon the ground of the public incon-
venience which, it was said, was likely to arise from delay ;
and partly upon the ground that, as the principal debt does
not carry interest, there is no compensation, as in ordinary
cases, for delay, claim a right to an order for an immediate
sale of the estate. At the hearing, I intimated that the
Court could not attend to any argument founded solely upon
the inconvenience that might arise from delay; but, as the
particular case appeared to be one of some hardship to the
plaintiffs, who had no compensation, by way of interest, for
the time which the rule of the Court allows to mortgagors,
I wished to ascertain whether any authority could be found
upon which this case could be excepted from the rule which
has been laid down by the present Lorp CHANCELLOR in
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Parker v. Housefield (1). In many *cases the Court considers
the payment of 'interest’ as ‘a compensation for delay, and if
I had found any authority for the application of that principle
to the present case, I should have been inclined to accede to
the prayer for an immediate sale. But I have not been able
to find any case which would justify the Court in departing
from the rule, which must be considered as established, as
to the time allowed for redeeming mortgages whether legal or
equitable. I have thought it right to consult the Lord Chancellor
on this subject, who concurs with me in the conclusion to which
I have come. I must, therefore, in this case, order an account
to be taken of what is due to the plaintiffs from the defendant
Woods; that six months’ time be allowed to the defendant ; and
that, in default of payment in that time, the estate be sold.
The plaintiffs are entitled to a receiver according to the prayer
of their bill.

WILLIAM EVANS anp Oraers v. HENRY STOKES
AND OTHERS.
(1 Keen, 24—33; 8. C. 5 L. J. (N. 8.) Ch. 129.)

In a suit for the purpose of having the affairs of a dissolved joint stock
company settled, and wound up under a decree of the Court, and praying
for accounts of the partnership transactions, and that a sale of the
partnership property by the directors might be declared fraudulent and
void, all the members of the company, however numerous, must be
parties to the suit.

IN November, 1828, the French Brandy. Distillery Company,
which had been established about three years, was dissolved
in pursuance of the resolutions adopted by a majority of the
shareholders at a special general meeting of the proprietors,
held on the 27th of the previous month of October, and the
partnership premises, plant, implements, and fixtures were sold
upon certain conditions to the defendant John Thomas Betts,
who had projected the Company, and who continued, after its
dissolution, to carry on the business under the firm of Betts & Co.

(1) 2 My. & Keen, 419. Following had already completely settled the
a number of earlier precedents which  point.—O. A, 8.
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The plaintiffs were shareholders, and the defendants, with the
exception 'of ‘John Thomas Betts and Richard Cuerton the
younger, were directors of the Company at the time of its
dissolution. The bill alleged that the dissolution had been
fraudulently procured by the defendants, Betts, Stokes, and
Cuerton the elder, and that the majority of the members *of
the Company had been induced to consent to such dissolution by
false representations as to the unprofitable state of the concern ;
and it prayed that the affairs of the partnership or Company
might be wound up and settled by and under the decree and
direction of the Court; that accounts might be taken of the
partnership property received by the defendants the directors;
that the sale of the business and premises, plant and effects to
the defendant Betts might be declared to be fraudulent and void,
as against the plaintiffs and the other members of the Company,
and that the same might be set aside; that the said premises,
plant, and effects might be resold under the direction of
the Court, or that the defendants, John Thomas Betts, Henry
Stokes, Richard Cuerton the elder, and Richard Cuerton the
younger might be charged in account with the full value thereof
at the time of the dissolution of the Company, and that the
defendant John Thomas Betts might be decreed to pay what was
due from him to the Company; that an account might be taken
of the profits made by the last-named defendants in the business
since the dissolution of the Company, and that they might be
charged in account with the amount of such profits; that all
the defendants might be charged with the profits made by
them respectively from the sales of shares in the Company,
and that a sum of 8,300l. paid by them to one Vetter, in
discharge of his claims against the Company, might be disallowed
to them.

The defendants, charged with having concerted the dissolution,
denied the fraud alleged by the bill, and insisted that the dissolu-
tion had been bond fide recommended as the best proceeding that
could be adopted for the interest of the shareholders under
the existing circumstances of the concern, and that the terms
of the *agreement by which the partnership property had been
sold to the defendant Betts were fair and equitable.
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The pleadings having been opened, a preliminary objection for
want of parties was taken to the suit.

Myr. Pemberton and Mr. Purvis, for the defendants, Cuerton
the elder, Cuerton the younger, and Gore, in support
of the preliminary objection :

* * There is nothing in this case to take it out of the
general principle, which requires that all persons interested in
the subject of a suit should be before the Court, and that, as
this bill seeks to have the affairs of the partnership *settled
in the absence of a great number of the shareholders, it is
defective for want of parties.

[They distinguished Gray v. Chaplin (1), and cited Van Sandau
v. Moore (2), Blain v. Agar (38), Long v. Yonge (4), and other
cases, where the] same general principle is recognised ; namely,
that in a suit of which the object is to adjust and wind up the
concerns of a company or a partnership, and to obtain a
decree by which the rights of all the partners are to be
bound, all the partners, however numerous, must be before
the Court. * * The plaintiffs desire to have the dissolution
declared fraudulent, while a vast majority of the partners
acquiesce in that dissolution as the most beneficial measure for
the Company which, under all the circumstances, could have

been adopted. But supposing the three plaintiffs to be right, -

and that, in insisting upon the impropriety of the dissolution,
they take a sounder view of the interests of the partnership
than the majority of the proprietors, how is it possible for
the Court to determine that question in the absence of the
majority? * * *

Mr. Kindersley, Mr. W. C. L. Keene, Mr. Kenyon Parker,
Mr. Girdlestone, jun., and Mr. Campbell, for other defendants.
Mr. Tinney and Mr. Goodeve, contra :
* * In this case the plaintiffs seek relief against the

consequences .of a dissolution, which relief—even if it be

(1) 26 B. B. 22 (2 Sim. & 8t.267.)  (3) 27 B. B. 150 (1 Sim. 37).
(2) 25 B. R. 100 (1 Russ. 441). (4) 29 R. R. 118 (2 Sim. 369).
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conceded, and the plaintiffs are willing to concede, that the
dissolution ‘should not be disturbed—cannot but be advantageous
to all the members of the Company whose interests have been
affected by the fraudulent transfer of their property.

Trae MasTER OF THE RoLLS :

This is a bill in which it is sought that the affairs of the
partnership may be wound up and settled by and under the
decree of this Court, and that accounts may be taken of
the partnership property. The bill also prays that a sale of
part of the partnership property by the directors to the
defendant Betts may be set aside. It is perfectly obvious
that a suit, where all the accounts of the partnership are to
be taken, and the rights of all the partners are to be
determined, as between themselves, and under the various
circumstances in which they stand in relation to each other,
some of them, for instance, having paid their calls, and others
having omitted to do so, cannot be prosecuted in the absence
of any of those partners. The cases in which suits have
been permitted to be instituted by a few persons on behalf of
themselves and a numerous body of other *persons, have been
cases in which there was plainly a community of interest
between the plaintiffs and those whom they represented; but
this is a case in which it is not disputed that there is a great
diversity of interests as between different classes of the mem-
bers of this partnership, and yet the Court is called upon to
wind up the whole transactions of the partnership in the
absence of a great number of the partners. The frame of
the suit is plainly defective; and the cause must stand
over, therefore, with liberty to the plaintiffs to amend by
adding parties.
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HEARDSON, v, WILLIAMSON (1).
(1 Keen, 33—42; 8. C. 5 L. J. (N. 8.) Ch. 165.)

‘Where an estate is devised, without any limitation of the quantity of
interest, to trustees in trust for a limited purpose, with remainder to
persons to whom the beneficial interest is given, the legal estate given
to the trustees will cease on the satisfaction of the limited purpose, and
will vest in the persons beneficially entitled in remainder.

Tris was a bill for the specific performance of a contract for
the purchase of an estate by the defendant.

The only question was as to the validity of the title, and it
was agreed between the parties to take the opinion of the
Court upon that point without a reference.

James Heardson, by his will dated 1st of September, 1819,
devised to William Smith and Robert Maples, and the survivor
of them, and the executors and administrators of such survivor,
his ten acres, more or less, in Pinchbeck, in the county of
Lincoln, and also his house or tenement in Surfleet, and the
ﬁ'xtures of his shop, in trust for sale, and with the money
arising from such sale, after deducting expenses, in trust to pay
off all such sums as at the time of his decears should be due
and owing upon mortgage of all or any part of his real estates
thereinafter mentioned, *except the house thereinafter given to
his son James, and the house thereinbefore devised, and after
payment and discharge thereof, if any surplus should remain
in trust to pay the same to his wife Sarah Heardson, for
her own use; and the testator thereby gave and devised to
the said Sarah Heardson for her life, if she continued his
widow, all and every other his messuages, lands, tenements,
hereditaments, and premises whatsoever, situate in the
parishes of Pinchbeck and Surfleet or elsewhere, subject to
the payment of his sister Margaret King's annuity of 10l. for
life thereinafter given, and also to the payment of 100l. yearly
till the above mortgage debte directed to be paid by the sale afore-
said were discharged, in case the estate and effects thereinbefore

(1) But under the Wills Act, 1837, with an estate for life or (possibly)
ss. 30 and 31, trustees in such case with a definite term of years absolute
now take the fee simple, unless the or determinable.—O. A. S.
limited purpose is commensurate

1836.
Feb. 17.

Rolls Court.
Lord
LANGDALE,
M.R.
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directed to be sold for that purpose should not thereto fully
extend;vand| fromn| and after the decease of his said wife, or
her intermarriage again after his decease, in case the said
mortgage debts so directed to be discharged should not then
have been fully paid off, the testator gave and devised all
such estate 8o devised to his wife to the said William Smith
and Thomas Maples and the survivor of them, and the executors
and administrators of such survivor, in trust to let the same
for the best rents that could be obtained, and apply such
rents for payment of the said mortgage debts, should any
part still remain, until the whole should be fully paid off and
discharged by the gradual receipt of such rents and profits
of his, the testator's estate; and from and after the decease
of his said wife, or her intermarriage again after his decease,
or the final liquidation and payment of his mortgage debts
as aforesaid, as the case might happen, the testator gave and
devised to his son, John Guy Heardson, the plaintiff, and his
assigns, for his life, subject to the payment of one fourth
part of his said sister’s annuity for life, his messuages or
tenements, lands and hereditaments at Surfleet and Pinch-
beck therein described; *and after the decease of John Guy
Heardson the testator gave and devised the said messuages
or tenements, &c. to such child or children as the said John
Guy Heardson should have lawful issue of his body, and to
their, his, or her heirs or assigns for ever, to take as tenants
in common, if more than one, and in default of such issue
the testator gave and devised the same real estates to his sons,
James, William, and Guy Heardson, their heirs and assigns,
as tenants in common.

The testator died in January, 1820. At the time of his
decease, a part of the real estate devised by his will was
subject to two mortgages, one made by an indenture of demise,
in the year 1804, for a sim of 700l., and another made by an
indenture of demise in the year 1811 for a sum of 600l.

In May, 1822, Sarah Heardson paid 200l. in part satisfaction
of the mortgage secured by the indenture of 1811.

In the year 1825 the trustees sold the ten acres of land
devised in trust for sale, and with the money arising from the
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sale, amounting to 680l, and a sum of 20l. paid by Sarah
Heardson, paid off the mortgage for 700l secured by the
indenture of 1804.

Sarah Heardson died on the 27th of September, 1831, and
the annual sum of 100l., charged on the estate devised to her,
not having been applied by her to the discharge of the mort-
gage debts of the testator, the trustees in January, 1832, with
money arising from the sale of the testator’s house at Surfleet
devised in trust for sale, and other money arising from the
personal estate of *Sarah Heardson, paid off the residue of
the mortgage debt secured by the indenture of May, 1811.

By an indenture of release, dated the 8rd of February, 1885,
between the plaintiff of the one part, and Charles Francis Bonner
of the other part, the plaintiff, having no child living, with a
view to destroy the contingent remainders, and acquire the fee-
simple, conveyed the estates in question, discharged of dower, to
Charles Francis Bonner and his heirs, to the use of the plain-
tiff and his heirs; and the question was, whether the contingent
remainders to the children of the plaintiff, 'and, in default of
children, to the brothers of the plaintiff, were effectually
destroyed by that conveyance ; or whether the trustees to whom
the estate was limited after the life estate of Sarah Heardson
for the purpose of paying off the mortgage debts, if
those debts should not have been satisfied by the widow, took
a fee, in which case the contingent remainders would be
preserved.

Mr. Pemberton and Mr. Metcalfe, for the plaintiff:

* * The quantity of estate must be determined with refer-
ence to the purpose of the testator; and though a devise in fee
might answer that purpose, the trustees will not take a fee, if a
less estate is sufficient to carry the purpose of the testator
into effect. * * *

The rule laid down in Doe d. Player v. Nicholls (1), in which
case Mr. J. BavLey says, that where an estate is devised to
trustees for particular purposes, the legal estate is vested in

(1) 25 B. R. at p. 403 (1 B. & C. 342).
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Hearosor them as long as the execution of the trust requires it, and no
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longer; and therefore, as soon as the trusts are satisfied, it will
vest in the person heneficially entitled to it. * * *

Mr, Tinney and Mr. Bellamy, contra :

The defendant is a willing purchaser, if a good title can be
made ; and the point before the Court, though in form it appears
to involve only a technical objection, *does in fact raise a sub-
stantial objection to the purchase; for, if the trustees have the
legal fee, the children of the vendor, if he should have any, or
the remaindermen, if he should have none, may bring ejectment,
and the decree made in this suit will be no protection to the
purchaser. * * A court of equity will rather incline to the
inference that trustees should take an estate that will support
all the purposes of the will, and preserve instead of destroying
contingent remainders : [Gibson v. Montford (1) ; Doe d. Tomkyns
v. Willan (2).]

In the present case the testator gives his estates in trust to
let the same for the best rents that can be obtained. There is
no question as to this being an express trust, and not a power;
and as the leases are to be made out of the interest of the
trustees, which is indefinite, that interest must be the fee. * * *

Mr. Pemberton, in reply.. * * *

TrE MasTer oF THE RoLLs (after stating the will) :

The question here raised is, whether the trustees under this
devise take the legal fee. There can be no doubt that the
circumstance of the estate being limited to the trustees, their
executors and administrators, and not to the trustees and their
heirs, would not affect the vesting of the fee in the trustees, if
the purposes of the will required it ; and the question is, whether
the purposes of the will did require that the trustees should take
the fee. If the mortgage debts had been paid off in the lifetime
of the widow, the trustees would have taken no estate after the
decease of the widow ; and in the event, which happened, of the

(1) 1 Ves. Sen. 401. (2) 20 B. B. 355 (2 B. & Ald. 84).
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mortgage debts not *having been wholly paid off in her lifetime,
they were to take only an estate until those debts were paid. I
do not see the least necessity that, for that limited purpose, the
trustees should have the reversion ; and the debts having in fact
been paid off, I am of opinion that the trust ceased, and that the
legal estate vested in the plaintiff.

COOK ». HUTCHINSON.
(1 Keen, 42—353.)

By a deed between a father and son, reciting that the father was
desirous of settling the property therein comprised, so as to make the
same a provision for himself during his life, and for his wife and her
children by him after his decease, he released and assigned the same and
every part thereof to the son, upon the trusts thereinafter mentioned
concerning the same. The father proceeded to declare the trusts as to
part of his property in favour of his wife, a daughter, and a niece, but
no trust was declared as to the surplus: Held, that the surplus did not
result to the grantor, but belonged to the son; and, the father having
been maintained by the son for fifteen years, a bill filed after the son’s
death by the father, and revived upon the father’s death by his repre-
sentative, was dismissed with costs as to that part of it which sought an
account of interest.

By an indenture of release and- assignment, dated the 29th of
March, 1817, and made between William Cook the elder, of the
one part, and William Cook the only son of the said William
Cook, of the other part, reciting the several mortgages and bonds
by virtue of which William Cook the elder was, as sole executor
and residuary legatee under the will of Michael Cook his brother
deceased, seised of the mortgaged premises therein described
subject to redemption, and possessed of or entitled to the several
sums thereby secured, amounting together to the sum of 2,050L.,
and interest due thereon, and also that he was possessed of or
entitled to the several personal chattels, consisting of household
furniture, linen, and china, and farming stock and other effects
described in the several schedules annexed to the said indenture;
and also reciting that William Cook the elder was desirous of
settling the property to which he was‘so entitled in such *manner
as to make the same a provision for himself during his life, and
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for his wife Margaret Cook and her children by him after his
death ; it was witnessed that William Cook the elder bargained,
sold, and released to William Cook the younger and his heirs the
said mortgaged premises subject to such equity of redemption as
the same were subject to; and it was further witnessed that
William Cook the elder bargained, sold, assigned, and transferred
to William Cook the younger, his executors, administrators, and
assigns, the several principal sums amounting in the whole to
2,050!. therein mentioned, so secured by the several mortgages
and bonds as aforesaid, and the interest thereof respectively, to
have, receive, and take the same upon to and for the trusts,
intents, and purposes thereinafter declared concerning the same ;
and it was by the same indenture further witnessed that William
Cook the elder bargained, sold, and delivered to William Cook
the younger, his executors, &c. all the personal chattels specified
in the schedules thereunto annexed, to hold the same personal
chattels and all and singular other the premises thereinbefore
bargained, sold, and assigned, and every part thereof to William
Cook the younger, his executors, &c., upon, to, and for the trusts,
intents, and purposes thereinafter declared concerning the same ;
that is to say, upon trust that he William Cook the younger, his
executors, administrators, and assigns, should either permit and
suffer the same several principal sums to remain in their then
present state of investment, or should, with the consent in
writing of William Cook the elder, during his life, and after his
decease, then at the discretion of William Cook the younger, his
executors or administrators, call in the same several principal
sums or any part thereof, or sell, assign, or dispose of the same,

- a8 he or they should think fit, and, should with such consent or

at such discretion as aforesaid, lay out *and invest the money
which should come .to his or their hands in his or their own
name or names in the public funds, or upon Government or real
or other good securities and subject thereto, should, during the
life of William Cook the elder, permit and suffer, and authorise
and empower William Cook the elder and his assigns, to receive
the interest dividends and annual proceeds of the same trust
monies, stocks, and securities for his and their own proper use
and benefit, and immediately after the decease of William Cook,
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the elder, should, by conversion into money of all or a sufficient
part of the trust monies, stocks, funds, and securities therein-
before mentioned, pay and satisfy the funeral expenses of William
Cook the elder, and all the sums of money in which he should
be indebted at the time of his death, and also the sum of 20l to
Elizabeth Davison, niece of William Cook the elder, and subject
thereto, should out of the interest dividends and annual proceeds
of the remainder of the said trust monies, &c., pay the annual
sum of 20l. unto Margaret the wife of William Cook the elder,
during the term of her natural life, to be paid by equal quarterly
portions, and upon further trust that he William Cook the
younger, his executors, administrators, and assigns, should, one
year after the decease of William Cook the elder, and subject to
the other trusts thereinbefore declared, pay or cause to be paid
the sum of 500l. unto Elizabeth the wife of John Davison and
daughter of William Cook the elder, to and for her own sole and
separate use, or to her executors or administrators, or to whom
she or they should direct or appoint; and it was by the said
indenture also witnessed that William Cook the younger, his
executors, administrators, and assigns, should stand possessed
of all and singular the personal chattels specified in the schedules
thereunto annexed, upon frust, to permit and suffer William
Cook the elder, during his life, to have the *free use and enjoy-
ment of the same respectively, and immediately after his decease,
upon ftrust that William Cook the younger, his executors,
administrators, and assigns should permit and suffer Margaret
Cook, so long as she should continue the widow of William Cook
the elder, and be neither the wife nor widow of any other person,
to have the free use and enjoyment of all the chattels specified
in the first schedule thereunto annexed, and subject to the trusts
thereinbefore declared concerning the same personal chattels,
it was thereby declared and agreed, that William Cook the
younger, his executors, administrators, and assigns, should be
possessed of and interested in the same respectively for his and
their own proper use and benefit.

William Cook the elder, who was at the time of the execution
of this deed upwards of eighty years of age, had two children,
William Cook the younger, and Elizabeth, the wife of John
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for his wife Margaret Cook and her children by him after his
death; it was witnessed that William Cook the elder bargained,
sold, and released to William Cook the younger and his heirs the
said mortgaged premises subject to such equity of redemption as
the same were subject to; and it was further witnessed that
William Cook the elder bargained, sold, assigned, and transferred
to William Cook the younger, his executors, administrators, and
assigns, the several principal sums amounting in the whole to
2,050l. therein mentioned, so secured by the several mortgages
and bonds as aforesaid, and the interest thereof respectively, to
have, receive, and take the same upon to and for the trusts,
intents, and purposes thereinafter declared concerning the same ;
and it was by the same indenture further witnessed that William
Cook the elder bargained, sold, and delivered to William Cook
the younger, his executors, &c. all the personal chattels specified
in the schedules thereunto annexed, to hold the same personal
chattels and all and singular other the premises thereinbefore
bargained, sold, and assigned, and every part thereof to William
Cook the younger, his executors, &c., upon, to, and for the trusts,
intents, and purposes thereinafter declared concerning the same ;
that is to say, upon trust that he William Cook the younger, his
executors, administrators, and assigns, should either permit and
suffer the same several principal sums to remain in their then
present state of investment, or should, with the consent in
writing of William Cook the elder, during his life, and after his
decease, then at the discretion of William Cook the younger, his
executors or administrators, call in the same several principal
sums or any part thereof, or sell, assign, or dispose of the same,
as he or they should think fif, and, should with such consent or
at such discretion as aforesaid, lay out *and invest the money
which should come .to his or their hands in his or their own
name or names in the public funds, or upon Government or real
or other good securities and subject thereto, should, during the
life of William Cook the elder, permit and suffer, and authorise
and empower William Cook the elder and his assigns, to receive
the interest dividends and annual proceeds of the same trust
monies, stocks, and securities for his and their own proper use
and benefit, and immediately after the decease of William Cook,
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the elder, should, by conversion into money of all or a sufficient
part of the trust monies, stocks, funds, and securities therein-
before mentioned, pay and satisfy the funeral expenses of William
Cook the elder, and all the sums of money in which he should
be indebted at the time of his death, and also the sum of 20I. to
Elizabeth Davison, niece of William Cook the elder, and subject
thereto, should out of the interest dividends and annual proceeds
of the remainder of the said trust monies, &c., pay the annual
sam of 20l. unto Margaret the wife of William Cook the elder,
during the term of her natural life, to be paid by equal quarterly
portions, and upon further trust that he William Cook the
younger, his executors, administrators, and assigns, should, one
year after the decease of William Cook the elder, and subject to
the other trusts thereinbefore declared, pay or cause to be paid
the sum of 500l unto Elizabeth the wife of John Davison and
daughter of William Cook the elder, to and for her own sole and
separate use, or to her executors or administrators, or to whom
she or they should direct or appoint; and it was by the said
indenture also witnessed that William Cook the younger, his
executors, administrators, and assigns, should stand possessed
of all and singular the personal chattels specified in the schedules
thereunto annexed, upon trust, to permit and suffer William
Cook the elder, during his life, to have the *iree use and enjoy-
ment of the same respectively, and immediately after his decease,
upon trust that William Cook the younger, his executors,
administrators, and assigns should permit and suffer Margaret
Cook, 80 long as she should continue the widow of William Cook
the elder, and be neither the wife nor widow of any other person,
to have the free use and enjoyment of all the chattels specified
in the first schedule thereunto annexed, and subject to the trusts
thereinbefore declared concerning the same personal chattels,
it was thereby declared and agreed, that William Cook the
younger, his executors, administrators, and assigns, should be
possessed of and interested in the same respectively for his and
their own proper use and benefit.

William Cook the elder, who was at the time of the execution
of this deed upwards of eighty years of age, had two children,
William Cook the younger, and Elizabeth, the wife of John
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Davison. The son entered into possession of the property, and
carried/on’- the ‘business ‘of the farm ; and the father, with his
wife and niece, lived in a house adjoining to that of the son, and
was wholly supported by the son from the time of the execution
of the deed until November, 1832, when the son died, having
made a will, by which he appointed the defendants, Ralph
Hutchinson, William Agnesby, and George Simpson, his
executors. The stock on the farm was sold by the executors
shortly after the death of their testator.

On the 29th of January, 1888, William Cook the elder, upon
an application made to him by the defendants Agnesby and
Simpson, signed by his mark the following receipt: * Received
of Messrs. Ralph Hutchinson, William Agnesby, and George
Simpson, executors of the last will and testament of my late son,
the sum of *one pound in full of all demands to the 20th of
November last, for the interest and yearly produce of the money
and effects arising under or by virtue of a certain deed of settle-
ment bearing date on or about the 29th of March, 1817, and
made between me of the one part, and my said son of the other
part; and I do hereby acknowledge that all arrears of the said
annual interest and yearly produce, except the said one pound,
hath been paid or accounted for to me by my said son up to
the day of his death, which happened on the said 20th day of
November last.”

On the 2nd of August, 1883, William Cook the elder made his
will, by which he bequeathed all his personal estate to his wife
for life, and after her decease to his daughter, the plaintiff,
Elizabeth Davison, and he appointed his wife Margaret Cook
sole executrix of his will.

On the 15th of October, 1833, the original bill was filed by
William Cook the elder, and Margaret his wife, John Davison,
and Elizabeth his wife, and Elizabeth Davison, the niece of
William Cook the elder, against the executors of William Cook
the younger; and it prayed for an account of the principal
monies and farming stock and other effects assigned by the
indenture of March, 1817, and of the securities in which such
principal monies were invested, and of the interest on such
principal monies, and of the profits of the stock, and of the
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monies produced by the sale of the stock and effects since the
death of William' 'Cook'the 'younger ; and that the defendants
might be decreed to pay what should be found due to the plaintiff
William Cook the elder, for the aforesaid interest and profits,
after deducting the small payments made to him from time to
time for his support. ‘

William Cook the elder died on the 22nd of April, 1884 ; and
the suit was revived by his widow and executrix.

The bill charged that William Cook the elder did not under-
stand the nature and effect of the receipt signed by him,
and that the defendants, on the occasion when that receipt
was signed, had taken advantage of the age and infirmities of
William Cook the elder; but that charge was not supported by
the evidence.

The questions raised in the cause were, whether there was a
resulting trust to the grantor of the surplus of the property
comprised in the deed of March, 1817, as to which no trust was
declared ; and whether the plaintiff Margaret Cook, as executrix
of her deceased husband, was entitled to an account of interest
and profits of the stock from the date of the deed to the death of
William Cook the younger.

Sir Charles Wetherell and Mr. Cooper, for the plaintiffs :

* * There is no express indication, on the face of the instru-
ment, of an intention to give an immediate beneficial interest
totheson. * * *

But, whatever might be the seitlor’s intention as to the
surplus of the capital, it is clear that, by the' express language
of this deed, he intended to reserve to himself all the benefit
arising from the interest and produce of his property during his
lifetime, and his representative is consequently entitled to the
account prayed by the bill of the interest of the sums secured
by the mortgages and bonds, and of the profits of the farm
from the time at which the son entered into possessxon of the

property. * * *

Mr. Pemberton and Mr. Purvis, contra :
Unless it can be shewn that the father, in making a settlement
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by way of provision for his family, intended his only son to take
no beneficial interest under that settlement, but to be a naked
trustee, liable to account for every shilling of the income received
during his father’s lifetime, and entitled to participate in no part
of the capital after his father’s death, the argument in support
of a resulting trust must fail. The question whether there is or
is not a resulting trust depends, in every case, upon the intention
of the testator or grantor : King v. Denison (1), Hill v. Bishop of
London (2). * * The claim to interest and to the profits of
stock during the lifetime of the son is equally incapable of being
supported. Out of an annual income of less than 100l. the son not
only supplied the father, mother, and niece with every article of
consumption, but paid their bills, and even furnished enter-
tainment fo a meeting of dissenting ministers which was
held at short intervals in the father’s house. * * The
plaintiffs are of course entitled to an account of the capital, but
there is no prayer for a decree in respect of any thing but
payment of the interest; and as the bill charges fraud, which
they have entirely failed to prove, they ought to pay the costs

of the suit.

Sir C. Wetherell, in reply.

TrE MasTER oF THE RoLLs :

Upon this deed a question is made, whether there is or is not
a resulting trust to the grantor as to the surplus, with respect to
which there is no declaration of trust; and for the purpose of
determining that question, it is necessary to look carefully to the
language of the deed, and to the circumstances of the particular
case. In general, where an estate or fund is given in trust for a
particular purpose, the remainder, after that purpose is satisfied,
will result to the grantor; but that resulting trust may be
rebutted even by parol evidence, and certainly cannot take effect
where a confrary intention, to be collected from the whole
instrument, is indicated by the grantor. The distinctions
applicable to cases of this kind are pointed out in the case of

(1) 12 R. R. 227 (1 V. & B. 260). (2) 1 Atk. 618,
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King v. Denison (1) by Lord ELpoN, who adopts the principles laid
down by Lord Hixrowicke in’ Hill v. The Bishop of London (2). The
conclusion to which Lord Harpwicke comes is, that the question
whether there is or is not a resulting trust must depend upon
the intention of the grantor.  No general rule,” he observes,
‘““is to be laid down, unless where a real estate is devised to be
sold for payment of debts, and no more is said ; there it is clearly
a resulting trust, but if any particular reason occurs why the
testator should intend a beneficial interest to the devisee, there
are no precedents to warrant the Court to say it shall not be a
beneficial interest.”

Let us consider what was the intention of the grantor of this
deed. The father, being upwards of eighty years of age, executes
a deed, which recites, that he was desirous of settling the pro-
perty to which he was entitled, therein described, in such
manner as to make a *provision for himself during his life, and
for his wife and children after his death, and for such other
purposes as were thereinafter expressed. This was the object he
bad in view; this was his intention as expressed in the instru-
ment. He proceeds to make & release and assignment of the
property comprised in the deed, to his son, ‘“ upon the trusts
thereinafter declared concerning the same;’’ and when he comes
to declare those trusts, he does not exhaust the whole of the
property. But I am of opinion that this is immaterial ; for,
after having carefully looked through the whole of this deed, I
have come to the conclusion, considering the relation between
the parties, and the object and purpoit of the instrument, that
the father intended to part with all beneficial interest in the
property, and that he meant his son to have the benefit of that
part of the property of which the trusts are not expressly
declared.

After this deed was executed, the son took possession of the
property, and carried on the business of the farm, the father
occupying an adjoining cottage with his wife and niece. It is
stated in the bill that, during the son’s life, the father was
supplied by his son with all necessaries; not only was he

(1) 12 B. B. 227 (1 V. & B. 260) (2) 1 Atk. 618.
R.B.—VOL. XLIV. 2
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supplied with all necessaries, but it appears that the son sup-
ported’ his' mother and: ‘the niece, and furnished accommodation
for the numerous friends by whom his father was frequently
visited. The Court will not decree an account of the arrears of
the wife’s pin-money, where the wife has been suitably maintained
by her husband, on the presumption that she waived her claim
in consideration of the support she received ; and the present
case admits of presumptions of the like kind. During a period of
fifteen years and a half, until the death of the son, it does not
appear that any account of interest was demanded *or given, or
that there was the least dissatisfaction on the part of the father,
or the least desire to have such an account. Under these circum-
stances, it is impossible that that part of the bill which seeks
an account of interest, and of the profits of the farming business
during the son’s life, can be sustained.

The son died in November, 1832, and in January, 1838, the
executors obtained from the father a receipt for the sum of one
pound in full of all demands for arrears of interest upon the
estate of the son. In August, 1888, the father made his will,
by which he bequeathed all his personal property to his wife for
her life, and after her decease to the plaintiff Elizabeth Davison ;
and shortly afterwards the original bill was filed, and upon the
death of the father in April, 1834, the suit was revived. The
transaction between the executors of the son and the father was,
no doubt, an irregular proceeding; but, upon the whole of the
evidence, and considering the rights of the parties at the time
the receipt was signed by the father, nothing like a surprise, or
attempt to take an unfair advantage of the old man, is estab-
lished. On the contrary, the evidence of Margaret Davison, one
of the witnesses for the plaintiff, though relied upon for a dif-
ferent purpose, shews that great care was taken to make the
old man understand the nature of the transaction ; and here it is
impossible to pass over without observation the sort of evidence
which has been resorted to on the part of the plaintiffs in this
case. A boy, only fourteen years of age, was examined as to his
opinion and belief upon matters on which men of mature age
and experience could alone be capable of answering—on which
it was impossible that any true or accurate answer could be
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obtained—and which ought never to have been made the subject
of interrogatories to that witness.

The bill, so far as it seeks an account of interest and the
profits of the farm from the time of the execution of the deed
till the death of the son, must be dismissed with costs ; but the
plaintiffs are entitled to an account of the capital, and to have
their respective interests secured in respect of the property com-
prised in the deed, and to an account of the interest from the
son’s death to the death of the father, and of such property and
farming stock as have been sold by the executors of the son.

MALCOLM ». CHARLESWORTH (1).

(1 Keen, 63—74; S. C. nom. Wilkinson v. Charlesworth, 5 L. J. (N. 8.)
Ch. 172.)

An assignment of a legacy charged upon land is an assignment of
money only, and does not affect the land within the meaning of the
Registry Acts. The registration of such an assignment, therefore, does
not postpone a prior unregistered assignment of the same legacy.

Epwarp Manners, by his will, dated the 5th of March, 1801,
devised all his manors, messuages, lands, tenements, and here-
ditaments whatsoever and wheresoever to Ann Stafford and her
assigns for her life ; and, after her decease, he devised all his
real estates whatsoever unto his ten children therein named and
their heirs, subject to the payment of 12,000l. thereinafter given
and bequeathed to Roosilia Thorston and Harriot Thorston ; and
after providing for the event of his children dying under twenty-
one, and without issue, the testator proceeded as follows: I
give and bequeath unto Roosilia Thorston and Harriot Thorston
the sum of 12,000L., to be equally divided between them, share and
share alike ; and in case either of them shall happen to die before
they shall attain the age of twenty-one years, and unmarried,
then my mind and will is that the share of her so dying shall go
and be paid to the survivor of them. And I do hereby charge all

(1) Approved Arden v. Arden (1885) 29 Ch. D. 702, 54 L. J. Ch. 655, 52
L. T. 610.
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my messuages, farms, lands, tenements, and hereditaments in
Goadby, otherwise Goadby Marwood, and Kirby Bellars, otherwise
Kirkby Bellars, in the county of Leicester, and in the county of
York, after the decease of Ann Stafford, with the payment of th-
said sum of 12,000l. by me given and bequeathed unto Roosilia
Thorston and Harriot Thorston.”

The testator died in the year 1811, leaving Ann Stafford, the
ten children named in the will, who all lived to attain the age of
twenty-one years, and Roosilia Thorston and Harriot Thorston,
surviving him.

Roosilia Thorston attained the age of twenty-one years, and
afterwards intermarried with Edward Archdeacon. Harriot
Thorston also attained the age of twenty-one years in 1810, and
intermarried with John Byng Wilkinson, who was afterwards
appointed paymaster of the 10th regiment of Royal Hussars.

On the appointment of John Byng Wilkinson to the office of
paymaster, James Wilkinson entered into a bond for the payment
of 1,000L. to secure the faithful discharge by John Byng Wilkinson
of his duties in that office; and by an indenture dated the 2nd
of August, 1818, between John Byng Wilkinson of the one part,
and Thomas William Hill and James Wilkinson of the other
part, reciting that James Wilkinson had entered into such bond,
that John Byng Wilkinson was indebted to his father, John
Wilkinson, in the sum of 561l. 14s., and that his father was
also surety for him in a bond for 500l., and that John Byng
Wilkinson was desirous of securing the payment of such monies,
and also of making some provision for his wife, Harriot Wilkinson,
and his two natural children therein named, it was witnessed
that John Pyng Wilkinson assigned to Hill and James
Wilkinson, their executors, &c., the sum of 6,000l., being the
moiety of the sum of 12,000l. to which John Byng Wilkinson
was entitled in right of his wife, under the will of Edward
Manners, after the decease of Ann Stafford, in trust as an
indemnity to James Wilkinson and John Wilkinson in respect
of the bonds entered into by them respectively, and upon further
trust to pay the sum of 561l. 14s. and interest to John Wilkinson,
and such further sums as John Wilkinson might advance or pay
on account of John Byng Wilkinson, not exceeding in the whole
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the sum of 1,000!., and interest from the time of advancing the
same, and then'as’concerning the sum of 2,000L., part of the said
6,000L, upon trust to invest the *same in Government or real
securities, and pay the annual proceeds of such securities into
the proper hands of Harriot Wilkinson for her separate use
during her natural life, or to such person as she by any note or
writing signed by her, but without anticipation, and without the
same being disposed of to any other purpose than her personal
maintenance should direct; and after her decease in trust for
Elizabeth Wilson and Frances Wilson, the two natural children
of John Byng Wilkinson, in equal shares ; and as to the residue
of the 6,000l. for the absolute use and benefit of John Byng
Wilkinson.

In the year 1821 James Wilkinson was called upon to pay the
sum of 1,000L. o make good deficiencies in the accounts of John
Byng Wilkinson as paymaster ; and he paid that sum. He died
shortly afterwards, having made a will by which he appointed
his wife, Caroline Wilkinson, his sole executrix.

Ann Stafford, the tenant for life, died in September, 1827;
and shortly after her death the bill was filed by Caroline
Wilkinson, the personal representative of James Wilkinson,
against the several parties interested under the will of Edward
Manners ; and it prayed that the sum of 1,000l., and interest
due in respect of the bond, might be paid to her, and the residue
applied in the manner directed by the indenture of the 2nd of
August, 1818 ; or otherwise that the 12,000l. might be raised by
sale or mortgage out of the devised estates, and that 6,000L., part
thereof, might be applied in satisfaction of what should be found
due to the plaintiff, and upon the trusts of the indenture of the
2nd of August, 1818, and that the remaining 6,000l. might be
paid to the defendants entitled thereto.

Caroline Wilkinson afterwards intermarried with Robert
Maleolm, and the suit was duly revived.

Shortly after the marriage of John Byng Wilkinson with
Harriot Thorston a separation took place, and Mrs. Wilkinson
resumed her maiden name.

On the 80th of April, 1824, Mrs. Wilkinson executed an
indenture, purporfing to be between Harriot Thorston, of
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Jermyn Street in the parish of St. James, in the county of
Middlesex, spinster, of the one part, and the defendants William
Thompson, James Christian Clement Bell, and John Chapman,
the trustees of the Reversionary Interest Society, of the other
part, whereby, after reciting the will of the testator Edward
Manners, and that Harriot Thorston had acquired a vested
interest in a moiety of the 12,000l. expectant upon the death of
Ann Stafford, who had attained her sixty-fifth year, and that the
defendants had by their agent, at a public sale by auction, con-
tracted and agreed with Harriot Thorston for the absolute
purchase (free from all charges, except legacy duty) of her
interest in the said sum of 6,000L., it was witnessed that, in
consideration of the sum of 8,850l., paid by the defendants,
Thompson, Bell, and Chapman to Harriot Thorston, she
bargained, sold, and assigned to the said defendants all the said
sum of 6,000l. bequeathed to her by the will of Edward Manners,
and to which she was entitled in expectancyon the decease of
Ann Stafford. v

The sum of 8,350!. was paid to Mrs. Wilkinson by Messrs.
Thompson, Bell, and Chapman, and a further sum of 67l. was
afterwards paid to her by those defendants in consequence of its
having been discovered that she was more nearly related to
the testator than she had been represented to be by the parti-
culars of sale, and that therefore a smaller legacy duty would be
payable upon her legacy.

The Reversionary Interest Society having afterwards discovered
that Mrs. Wilkinson was a married woman, and that her husband,
John Byng Wilkinson, was living at Calais, entered into a
negotiation with John Byng Wilkinson; and by an indenture
dated the 24th of July, 1826, and made between John Byng
Wilkinson of the first part, the defendants Thompson, Bell, and
Chapman of the second part, and George Stephen, the solicitor
of the Society, of the third part, John Byng Wilkinson, in
consideration of 500l. paid to him by the defendants, confirmed
the assignment made by his wife, and released all his interest in
the moiety of the legacy of 12,0001.

The defendants Thompson, Bell, and Chapman stated the
above-mentioned facts in their answer; and they further stated
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that, at the time of the assignment made by Mrs. Wilkinson,
they had no''notice ‘or “information that she was a married
woman; and that, for the purpose of satisfying their solicitor
that she was competent to assign her reversionary interest, she
made an affidavit before one of the Masters of the Court, in
which she described herself as Harriot Thorston, spinster, and
swore that she had not directly or indirectly incumbered, or in
any way disposed of the 6,000l., or any part thereof, and that
she was then a single woman and never had been married. The
defendants further stated that they, by their solicitor, caused a
search to be made for incumbrances in the North and West
Ridings of York before the purchase was completed ; and that,
after the purchase, they caused a memorial of the indenture of
the 80th of April, 1824, to be registered in the register office for
the North Riding of the county of York, in which riding a great
part of the testator’s estates was situated, and also gave notice to
Ann Stafford that Miss Harriot Thorston had assigned to them
her *reversionary interest in the 6,000l. The defendants sub-
mitted that the indentures under which they claimed were, by
reason of such registration and notice, entitled to priority over
the indenture of the 2nd of August, 1818, so far at least as the
testator’s lands in the North Riding of the county of York were
concerned, and they insisted that the last-mentioned indenture
was voluntary and without consideration, except so far as Jumes
Wilkinson and John Wilkinson respectively were interested
therein.

The questions made in the cause were, whether the registration
and notice relied upon by the Reversionary Interest Society
had the effect of giving priority to the indentures under which
they claimed over the indenture of the 2nd of August, 1818;
and what, if any, interest Mrs. Wilkinson took under the
last-mentioned indenture.

Mr. Pemberton and Mr. Monro, for the plaintiff, submitted
that there was no ground whatever for the claim to priority set
up by the answer of the defendants representing the Reversionary
Interest Society. The doctrine as to the effect of notice in post-
poning an equitable incumbrance prior in point of date had
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already been carried very far, but this was the first attempt
which'had ' been-made to'claim priority on the ground of notice
for an instrument in itself perfectly invalid. The defendants
stated in their answer that they had given notice to the tenant
for life of the assignment fraudulently made to them; but the
tenant for life was in no manner interested in, or bound to act
upon such notice. How could notice to the tenant for life of a
subsequent fraudulent assignment affect the claims of persons
interested, by virtue of a bond fide prior assignment, in a legacy
charged upon the devised estates? As to the registration of the
deed by the defendants, *that was no notice, even if the deed had
been a proper subject of registration; but the registration of an
assignment of a sum of money was an act perfectly nugatory,
and could not possibly give any advantage to the defendants.

Mr. Beames and Mr. Garratt, for the trustees of the
Reversionary Interest Society :

* * The question as between the plaintiff and the trustees
of the Reversionary Interest Society is, whether the deed of the
latter ought not, by reason of the registration, and the superior
diligence of the trustees, to prevail against the incumbrance of
the plaintiff. The assignment to the defendants was an assign-
ment of a moiety of a legacy charged upon land; and, being
therefore an assignment of an interest in land, it plainly required
registration, so far as the land upon which the legacy was
charged was situate in the North Riding of Yorkshire. The
language of the Act of 8 Geo. II. c. 6 (1), is, that a memorial of all
deeds and conveyances by which any lands in the North Riding
of the county of York may be any way affected in law or in
equity may be registered ; and in Scrafton v. Quincey (2), where
a question was made whether a deed executing a *power of
appointment was such a deed as required to be registered, it
was held to be a deed affecting land, and was postponed to a
mortgage made subsequently to it and registered before it.

[They cited Dearle v. Hall (8), Loveridge v. Cooper (4), Bushell

(1) Repealed, 48 & 49 Vict. c. 54,5 31.  (3) 27 R. R. 1 (3 Russ. 1).
(2) 2 Ves. Sen. 413. (4) 27 R. R. 1 (3 Russ. 1).
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v. Bushell (1), and other cases on the Irish Registry Acts to the
same effect.]

Mr. Kindersley, for Mrs. Wilkinson, submitted that this suit
raised no question between his client and the Reversionary
Interest Society, and that as between Mrs. Wilkinson and the
plaintiff the only question was whether she was not entitled to
her equitable settlement *out of the fund. Nothing that had
transpired in this suit could affect Mrs. Wilkinson’s right to a
settlement. The fraud imputed to her was notf in evidence; it
appeared only upon an answer which could not be used against
her, and it was very possible that the transaction might be
capable of a satisfactory explanation. At any rate, whatever
might be the equities between Mrs. Wilkinson and the Rever-
sionary Interest Society, the Court could not determine those
equities in the present suit.

Mr. Tinney, for other defendants.

Mr. Pemberton, in reply :

* * In Scrafton v. Quincey the question was not whether an
assignment of a sum charged upon land, but whether a deed of
appointment affecting the land itself was to be the subject of regis-
tration. * * No question can ever arise between parties *having
a registered and an unregistered deed, except where the subject
of the registered deed is a direct immediate interest affecting the
land. The assignment of a legacy charged upon land can never
affect the land within the meaning of the Registration Acts, or by
any possibility prejudice the title of a purchaser. There is no
evidence before the Court of any actual notice having been given
by the defendants, and it is unnecessary therefore to advert
further to that part of the argument.

Tae MasTer oF THE RoLrs (after stating the facts) :

The bill is filed by the personal representative of James
Wilkinson, for the purpose of having her claim satisfied out of

(1) 9 B. B. 21 (1 Sch. & Lef. 90).
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the sum of 6,000!., being the moiety of the legacy charged upon
the devised 'estates, and’ the residue of that sum applied upon
the trusts of the indenture of the 2nd of August, 1818 ; and the
plaintiff’s claim is resisted by the defendants, the trustees of the
Reversionary Interest Society, upon two grounds. First, it is
said that the assignment of the legacy was a deed affecting the
land upon which it is charged, and that, as a great part of that
land is situate in the North Riding of the county of York, the
want of registration affects the validity of the deed under which
the plaintiff claims. Next, it is contended that the defendants
are entitled to priority over the plaintiff, because they gave
notice of their assignment to the tenant for life of the estates
upon which the legacy is charged, and no such diligence was
used by the plaintiff. I need not advert further to the argument
founded upon notice, because, although the point is insisted upon
by the defendants in their answer, there is no evidence of any
notice having been given. As to the other point, the only
question is, whether the land situate in the county of York—for
the argument *cannot possibly be extended to the land in
Leicestershire—is to be considered as affected by an assignment
of a legacy charged upon the land. It appears to me that the
deed under which the plaintiff claims is not a deed which affects
the land ; it is an assignment of the money charged upon the
land, and of the money only; and if I were to hold that an
instrument assigning money charged upon land situate in a
register county required registration, I should lay down a rule
which certainly has not hitherto been adopted. The plaintiff is
entitled, therefore, to the payment of what is due to him out of
this charge in priority to the Reversionary Interest Society.

The counsel for Mrs. Wilkinson claims, on her behalf, her
right to a settlement out of this charge. It must be admitted
that she has that right; for, though there is strong reason for
believing, it cannot be considered as in proof in this suit that
Mrs. Wilkinson, by a gross fraud, induced Messrs. Thompson,
Bell, and Chapman to take from her the assignment under
which they claim, and to pay to her a large sum of money upon
a representation which was entirely false. If so gross a fraud
were in proof, it would not require cases to shew that a married
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woman will not be permitted in this Court to take advantage of MarcoLm
her own fraud.’'‘Whatever inquiry may be asked on behalf of g uies
the Reversionary Interest Society, which is most likely to bring  WOBRTH.
out the truth, I shall be most willing to accede to.

After some discussion, an inquiry was directed under what
circumstances the deeds of the 80th of April, 1824, and the 24th
of July, 1826, were executed, and a declaration was made that
the plaintiff was entitled to payment out of the 6,000L. in priority
to the Reversionary Interest *Society, and that Mrs. Wilkinson [ *74]
was entitled to a settlement out of the whole fund of 6,000l.
without prejudice to the claim of the Reversionary Interest
Society ; and, inasmuch as the charge to which the plaintiff was
entitled would not exhaust the whole fund, that Mrs. Wilkinson's
claim to a settlement out of the residue should be also without
prejudice to the claim of the Reversionary Interest Society.

WETHERELL ». WILSON. 1886,
(1 Keen, 80—86; 8. C. 5 L. J. (N. S.) Ch. 235.) #2b. 16.

A testatrix, under a power given by her marriage settlement, bequeathed Rulls Court.
a sum of stock to trustees in trust to pay the interest to her husband, in L A}I‘::i“’
order the better to enable him to maintain the children of the marriage M.R.
until their shares should become assignable to them ; and if no children, [80]
or none that should live till their shares became assignable, she gave the
interest of the fund to her husband for his life, and after his decease the
principal to such person or persons as should be her next of kin. There
was only one child of the marriage : Held, that this bequest was a trust
for the benefit of the child, until the principal should become assignable
to the child, and gave no beneficial interest so as to entitle trustees for

creditors, to whom the husband had assigned all his personal property,
to claim the income or any part of it.

By a settlement dated the 30th of December, 1811, and made
previously to the marriage of the plaintiff Charles Wetherell and
Charlotte Wilson, the sum of 6,369l. 8s. 5d. 4 per cent. Bank
Annuities was declared to be invested in the names of the
trustees, parties thereto, upon trust to pay the dividends to
Charlotte Wilson during her life for her separate use, and after
her decease for such person or persons as she should by will
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annnm.n appoint, and in default of and subject to such appointment, and

Wmsox

[81]

[*82]

until'/the 'same 'should' take effect, to the plaintiff for his life,
and after the decease of the survivor of them to the children of
the marriage as the plaintiff should by will appoint; and in
default of such appointment, among the children equally.

The marriage took effect, and there was issue of the marriage
one child only, the defendant Mary Eliza Wetherell, an infant.

Mrs. Wetherell, in pursuance of the power reserved to her
by the settlement, made a will by which she appointed the
6,8691. 8s. 5d. 4 per cent. Bank Annuities to the trustees of the
settlement, and the survivors or survivor, &c., in trust for all and
every the child or children living at her decease, equally to be
divided between them, if more than one, and if but one, then the
whole for such one child; and to be assigned or transferred to
such of them as should be sons at their ages of twenty-one years,
and to such of them as should be daughters at their ages of
twenty-one years, or marriage, provided such marriage were
with the consent of the trustees or trustee for the time being, and
of her husband, if he should be living. Provided always, and it
was her will and desire that if she should leave more than one
child, and any of her children being a daughter or daughters
should die under the age of twenty-one years without being or
having been married with such consent as aforesaid, or being a
son or sons should die under the age of twenty-one years, then
the share of every such child of and in the said trust premises

should go and accrue to the survivors or survivor, and upon trust

that they the said trustees, &c., should in the mean time after
her decease pay the income, or the interest, dividends, and
annual produce of the share for the time being of each of her
said children, whose share should not then be assignable or
transferable as aforesaid unto her husband, if he should be
living, in order the better to enable him to support, maintain,
and educate each such child until his or her share should become
assignable or transferable as aforesaid, or he or she should
previously die; but in case her *said husband should not be
living, then upon trust that they the said trustees or trustee for
the time being should, at their or his discretion, pay and apply
all or so much of the incoms, or interest, dividends, and annual
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produce of the share for the time being of each of her said WermErELL

children, whose share should not then be assignable or trans-
ferable for or towards his or her support, maintenance, and
education, until such his or her share should become assignable,
or transferable, or he, she, or theyshould previouslydie. Provided
always that if in any year or years the said trustees or trustee
for the time being should, in pursuance of the last-mentioned
trust, pay and apply any sum or sums of money for the main-
tenance, education, and support of any such child or children
which should be less than the interest, dividends, and annual
produce to which he, she, or they should be respectively entitled,
then the surplus thereof should accumulate and go in augmenta-
tion and be assigned and transferred at the same time with the
original share or shares; yet so nevertheless that it should be
lawful for such trustees or trustee for the time being to pay and
apply the surplus and savings of the interest, dividends, and
annual produce of the share of any such child in any one
preceding year for or towards his or her maintenance, support,
and education in any succeeding year; but in case the said
testatrix should leave no child being a son who should live to
attain the age of twenty-one years, or being a daughter should
live to attain that age, or be married with such consent as
aforesaid, then in trust to pay the dividends, interest, and
annual produce to her said husband for his life, and after his
decease in trust for such person or persons as would at the time
of her decease have been entitled to her personal estate as her
next of kin in case she had died intestate and unmarried.

Mrs. Wetherell died in September, 1830, leaving her bus-
band, the plaintiff, and Mary Eliza Wetherell, her only child,
surviving her.

By an indenture dated the 29th of May, 1833, the plaintiff
assigned to Henry Tawney and James Mivart all his personal
estate in trust for the benefit of his creditors. The infang
Mary Eliza Wetherell was also entitled to a sum of 18,000L.
under the will of her grandfather Thomas Wilson, and an order
had been made, in a suit for the administration of the estate of
Thomas Wilson, for an allowance of 630l. a year, to be paid to
the plaintiff and applied by him according to a scheme to be

L
WILSON.
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weraereLt approved by the Master, for the maintenance and education of
v.

WILSON.

[*84]

his daughter.

The bill was filed by the plaintiff against the surviving trustees
of the settlement, Mary Eliza Wetherell, the next of kin of the
testatrix, and the trustees for the creditors of the plaintiff, and it
prayed that the dividends of the sum of 6,869!. 8s. 5d. 4 per cent.
Bank Annuities might be paid to the plaintiff during the minority,
or until the marriage of his daughter; and the question was,
whether the plaintiff was entitled to receive the dividends as &
trustee for the benefit of his daughter only, or whether the
dividends or any part of them belonged to him beneficially,
and consequently passed to his creditors under the indenture of
the 29th of May, 1833.

Mr. Pemberton and Mr. Piggott, for the plaintiff :

The dividends are to be paid by the trustees to the father, * in
order the better to enable him to support, maintain, and educate
the child, until the capital shall become assignable. This is a
gift for the benefit of the *husband, subject to the application of
so much of the dividends as may be required for the maintenance
and education of thechild. In Hamley v. Gilbert (1), the testatrix
directed the residue of the monies arising from her estate to be
paid to her niece, and to be expended by her at her discretion
for or towards the education of her (the niece’s) son, and that
she should not be liable at any time to account to her son,
or any other person, for the disposal or application of such
residue; and the Court held, that the niece was entitled to the
residue, subject to the application of so much as the Court
might think fit for the education of the son during his minority.
The father is legally bound to maintain his child, and the object
of this bequest is to relieve him from a part of the burthen of that
legal liability. In the actual circumstances of the father, it
may become necessary that the whole income of this fund should
be applied to the maintenance and education of the child; and
while the trust for the benefit of the child attaches upon it, the
creditors can have no claim to it as partof the personal property

of the husband.
(1) Jac. 354. See 38 R. R. 189, n.
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Mr. Kindersley and Mr. Cooper, for the infant, cited WermereLL

Andrews v. Partington (1), Brown v. Casamajor (2), Hammond
v. Neame (3), and Benson v. Whittam (4).

Mr. Spence and Mr. Toller, for the trustees under the will.

My. Tinney and Mr. Parker, for the trustees for the
creditors of the husband :

This is an absolute gift of the interest for the benefit of the
father, until the capital shall become assignable, *and not a gift
for the benefit of the child. The expressed trust is for the father,
though the motive assigned for the gift is the support of the
children. * * A mere motive for a gift will not constitute a
trust: Benson v. Whittam(4). The gift, therefore, in this case,
must be considered as a bounty to the father, not a trust for the
child. * * =

Mr. Pemberton, in reply.

Tee MasTter oF THE RoLLs (after stating the case) :

Upon this will it is argued, that the testatrix intended to give
the income of the fund to the father, not for the benefit of the
children, but for his own use, and that the creditors of the father,
for whose benefit he has assigned to trustees all his personal
property, are consequently entitled to it. It is impossible for
me to entertain any doubt that the testatrix intended the income
to be applied to the benefit of the children. There is no occasion
in this case to direct a reference to the Master to inquire into
the ability of the father to maintain the child, or as to the
manner in which the money is to be paid and applied, because
the testatrix has sufficiently indicated her intention in that
respect. Declare that the father is entitled to have the income
paid to him by the trustees, and that he is bound to apply it for
the benefit of the child ; and that he is, therefore, not at liberty
to assign it over to the creditors, or to any other persons or
person without regard to the interests of the child.

(1) 3Br. C. C. 60. (3) 18 BR. R. 15 (1 Swanst. 35).

(2) 4 Ves. 498; see 35 R. R. at (1) 35 R. R. 113 (5 Sim. 22).
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MILES ». CLARK.
(1 Keen, 92—96; 8. C. nom. Miles v. Allen, 5 L. J. (N. 8.) Ch. 92.)

A testatrix made the following bequest: ‘I give to A. A. the sum of
4001., to be paid at and after my decease, and vested in the public funds,
the interest whereof she shall receive when she attains twenty-one. In
the event of her decease at, before, or after the said period, the sum
80 bequeathed to be divided between E. M. and A. M.” A. A. tooka
life-interest only in the legacy.

CaTHERINE LaNE, by [a codicil to her will, dated the 14th of
February, 1881, bequeathed the sum of 400l. * to Amelia Allen
to] be paid at and after my decease, and vested in the public
funds, the interest whereof she shall receive when she attains
twenty-one. In the event of her decease at, before, or after the
said period, the sum so bequeathed to be divided between
Edward Payne Miles and Arthur Fellenberg Miles, the two
youngest sons of Septimus and Amelia Miles, under the same
restrictions, and subject to the same conditions as are contained
in my will.” * * #

[One question in the cause was whether Amelia Allen took an
absolute, or only a life-interest.]

Mr. Pemberton, for the plaintiffs :

* * Amelia Allen will take only a life interest under the
bequest in that codicil. The events of the death of the legatee
‘“ at, before, or after the said period,” are severally contingent
events, but taken together they constitute a certain event,
namely her death, which must happen at one of those times.
The only question, therefore, is what the testatrix meant by the
words ‘‘ the said period.” She manifestly refers to the period
which she had just mentioned, namely, *“ when she (the legatee)
attains twenty-one.” Now, whether Amelia Allen die at
twenty-one, or before or after she  attain that age, is, in
each case, a contingency, but one of those contingencies must
happen, and therefore, in every event, the children of
Mrs. Miles are entitled in remainder after the decease of
Amelia Allen.

Mr. Witham, for the executors.
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Mr. Kindersley, for Amelia Allen:

= *

It is established by many cages, that the words, ‘“in
case of the death of A.,” must be taken to mean ‘ in case of the
death of A. in the lifetime of the testator;’’ for the death of
A. at some time or other is certain, and to give a sensible
construction to the words, the contingency of A. dying in the
testator’s lifetime must be implied. Now, it is admitted that
the contingencies of death at, before, or after a particular period,
taken together constitute certainty; the words in the present
case, therefore, amount to no more than if the testatrix had said
*in the event of her decease,” and will fall within the rule
which refers them to the life-time of the testatrix. * * Amelia
Allen, therefore, will be absolutely entitled to this bequest, upon
the ordinary rule which restricts the contingency of the words
*in the event of the decease of A.,” or words equivalent to them,
to A. dying in the lifetime of the testatrix.

Mr. Pemberton, in reply. * * *

On the following day, the Master or THE RoLLs gave
judgment as to the point:

In this case the testatrix revokes a bequest which she had
made by her will to her brother, his wife, and children, with the
exception of their youngest child, her godchild, Amelia Allen,
to whom she bequeaths the sum of 400Ll., “‘to be paid at and
after my decease, and vested in the public funds, the interest
whereof she shall receive when she attains twenty-one. In
the event of her decease at, before, or after the said period,
the sum so bequeathed to be divided between Edward Payne
Miles and Arthur Fellenberg Miles, the two youngest sons
of Septimus and Amelia Miles, under the same restrictions,
and subject to the same conditions as are contained in
my will.” .

If the words were in the event of her decease, the case would
fall within the class of cases which have been referred to in the
argument ; but the words are in case of her decease at, before,
or after the said period. Now “ the said period *’ is obviously to
be referred to the period which the testatrix has just mentioned,

R.R.—-VOL. XLIV. 8
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namely, when the legatee attains the age of twenty-one years.
It is, therefore, S at, before, or after the period of twenty-one
years.,” The words “at before, or after a particular time,”

involve all time, present, pa.st, and future. The only construction
to be put upon these words, therefore, is in the event of her
decease, whenever that event may happen. The remainder over,
therefore, will take effect after her decease.

ATTORNEY-GENERAL ». CULLUM.

(1 Keen, 104—119; S. C. 5 L. J. (N. 8.) Ch. 220.)

The principal charge in an information was that certain alienations
made by the trustees of the charity lands nearly 20 years before were
not authorised by the Inclosure Act under which they purported to be
made, and in particular that an improvident exchange had been made
in order to favour one of the trustees; neither the exchange with the
trustee nor any of the alienations were shewn to have been improvident
or improper, and the information was dismissed with costs as to that
part of it; and the information, as it was framed, not appearing to
have been filed with a view to the benefit of the charity, and having
been instituted and conducted in a manner to create great unnecessary
expense, no costs were given to the relators up to the hearing, as to that
part of the information which was not dismissed.

Tre information was filed by the Attorney-General at the
relation of Francis King Eagle, Esq., and James Cobbing,
against the trustees of the Guildhall feoffment in Bury
St. Edmunds, and it prayed that the charities, and other public
trusts and purposes of the lands and premises constituting the
feoffment, and comprised in an indenture dated the 20th of
December, 1810, might be established ; and that the management
of the estates, and the application of the rents and profits, might
be settled under the decree of the Court, and that the Master
might approve of a scheme for that purpose. That it might
be declared that certain alienations and pretended exchanges of
the charity lands, and in particular an alienation to Thomas
Cocksedge, were not authorised by an Inclosure Act under which
they purported to be made, and were therefore void. That it
might be referred to the Master, to inquire whether any proceed-
ings ought to be taken with a view to set aside such alienations
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and pretended exchanges, and whether any proceedings ought
to be taken to'set 'aside’certain“leases on the ground of their
having been improperly and improvidently granted ; and that it
might be declared that the leases ought to be let by public
tender. That it might be referred to the Master to approve of
new trustees, either in exclusion of, or in conjunction with the
defendants, the surviving trustees, as the *Court might deem
expedient. And that, if necessary, an account might be taken
of the rents received by the defendants, from such time as the
Court might think proper.

The original information had prayed a declaration, that the
defendants, by reason of wrongful alienations, had been guilty
of breaches of trust, and ought to be removed, and was in other
respects different from the information as amended.

The information {alleged that] under colour of an Inclosure
Act, passed in the 55th year of the reign of George III., for
inclosing lands in the borough of Bury St. Edmund’s, the
trustees for the time being concerted certain alienations to some
of their own lody, in exchange for lands of theirs, in order to
favour such persons; and that amongst these an alienation of
fifty-eight acres was made to Thomas Cocksedge, a trustee, for
twenty-three acres belonging to him, and taken in exchange,
which alienation was alleged to be grossly improper, improvident,
and disadvantageous to the charity, the land taken in exchange
for the charity land being deficient in quantity and value, and
having required a large expenditure for its useful occupation ;
and the land given in exchange being of peculiar value to
Cocksedge, by reason whereof he ought to have given a larger
consideration for it. It was moreover alleged that this exchange
was conducted without any regard to the forms required by the
Inclosure Act; and was on that account wholly void, and ought
to be set aside.

* * * #* *

Much evidence of a very conflicting kind was read on the one
band to impeach the exchange with Cocksedge, and on the other
hand, to shew that the exchange was not only not unfair or
improvident, but advantageous to the charity.
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[The following judgment contains a sufficient statement of the
case for the purpose of this report.]

My, Temple, Mr. Blunt, and Mr. O. Anderdon, in support
of the information.

My, Pemberton, Mr. Lovat, and Mr. Elderton, contra.

Tae MasTER oF THE RoLLs, after stating the object and substance
of the information, [and making some general observations
on the case, said :]

The main charge in the information relates to the alienations,
and particularly the alienation to Cocksedge.

It appears that part of the trust property consisted of lands
and rights of common, in, over, or upon certain open and
common fields, situate within the borough of Bury St. Edmund’s.
In the beginning of 1814 a bill for inclosing these common fields
was in contemplation. There is nothing in the evidence to shew
that the trustees originated the proposal for this purpose; but,
the proposal being made, they appointed a committee to consider
of the expediency of the inclosure so far as it affected the trust.
This committee made a report on the 15th of February, 1814,
and a resolution was made, that if the inclosure should be
carried into effect, the trustees recommended only one com-
missioner to be appointed, and that commissioner to be
Mr. Jocelyn.

The Act was passed in June, 1814, and Mr. Jocelyn was
appointed sole commissioner. The only part of the Act which it
seems necessary for me to notice, is that which gives the power
to make exchanges at page 12.

[Here his Lordship read that part of the Act (1).]

After the Act had passed, the commissioner proceeded to the
performance of the duty imposed on him, and the trustees
appointed a committee to arrange and superintend the interest of
the trustees under the Act; and it appears that, in October, 1815,
the trustees had not only come to an understanding as to the allot-
ments which they wished to be made to them, but had agreed with

(1) The passage here referied to is not set out 1n the original report. —O. A. S,
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Cocksedge to exchange with him three parcels of their inclosure
for part of his intended allotment of equal value; and, accord-
ingly, on the 13th of October, 1815, the *trustees by their
receiver request the commissioner to make the allotments to
them in certain situations, and on the following day, Cocksedge
and Steele the receiver for the trustees, by order of the committee,
wrote to the commissioner and informed him that the trustees
had agreed to give to Cocksedge three parcels of old inclosure
for as much common land belonging to Cocksedge, as in the
judgment of the commissioner should be of equal value. Other
exchanges were at the same time in contemplation, and by a
resolution of the 80th of October, 1815, the committee was
empowered to agree to such exchanges as they might think
necessary to carry into effect the inclosure. The agreement
with Cocksedge already noticed, was to exchange old inclosure
belonging to the trust for allotable common land belonging to
Cocksedge : it had no relation to No Man's Meadow, an old
inclosure belonging to Cocksedge, and the subject of much dis-
cassion in this case. But about the beginning of December, 1815,
it appears that some arrangement for the transfer of No Man’s
Meadow to the trust had taken place; on the 8th of December,
the trustees so far considered No Man’s Meadow as being or
likely to be their own, that they ordered an advertisement for
proposals for hiring it to be inserted in the next Bury paper ;
and, on the 12th of December, Cocksedge and Steele, the receiver
as agent of the trustees, wrote to the commissioner to inform
him, that it was agreed that the trustees should give up to
Cocksedge so much of Woodfield lying nearest to St. Edmund’s
Hill as the commissioner should judge to be equal in value to
certain parcels of land called No Man’s Meadow, in the occupa-
tion of Samber, which Cocksedge was to give up to them. This
agreement did not interfere with the former, by which a part
of Cocksedge’s allotable common land was to be given to the
trustees in exchange for old inclosures belonging to the trust;
but it is clear that these were not the final *agreements between
Cocksedge and the trustees, for on the 29th of August, 1816, the
commissioner made his award. He thereby made twelve allot-
ments to Cocksedge, and seventeen allotments to the feoffment ;
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and it appears from the evidence of Richard Payne, that of the
twelve allotments made to Cocksedge, the first, second, third,
fourth, fifth, and eighth, were made in exchange for the ninth
of the seventeen allotments made to the feoffment. It further
appears, that the first, second, and eighth allotments made to
Cocksedge, were old inclosures previously belonging to the trust;
and the same for which by the agreement of the 14th of October,
1815, the trust was to receive in exchange certain common land
before belonging to Cocksedge, and that the ninth allotment
made to the trust was old inclosure belonging to Cocksedge, and
the same in denomination, though probably not in quantity, as
is mentioned in the agreement of the 12th of December, 1815.
How the final agreement which was acted upon by the commis-
sioner was signed or evidenced does not appear, and I cannot
assume it to have been done in a manner inconsistent with the
provisions of the Act. But upon the best consideration which
I can give to the subject, I am not satisfied that the directions
of the Act of Parliament were strictly followed either Ly the
trustees and Cocksedge, or by the commissioner. In making
the exchange, the transaction was not distinctly treated as an
exchange; but, the first, second, and eighth allotments to
Cocksedge, though old inclosures belonging to the feoffment,
and the ninth allotment, though an old inclosure belonging
to Cocksedge, were treated as allotable land and dealt with
accordingly, without reference to the forms required for
exchanges.

But all this was done openly after treaty, and upon agreement
between the parties; and the question here is *not, as in the
case of Wingfield v. Tharp (1), and in another case recently
before me, whether a purchaser shall be compelled to take a
title under such a transaction, but whether, after a lapse of very
nearly twenty years, and under all the circumstances of this
case, it can be beneficial to the charity (the interest of which I
have alone to attend to,) to make an attempt to set aside what
has been done; and, in this consideration, I must look not
merely to forms, or to the important fuct that Cocksedge was

(1) 10 B. & C. 785,
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himself one of the trustees, but to all the evidence relating to
the nature of the transaction and the value of the property.

In the first place, I find nothing in the evidence to warrant
the allegation contained in this information, that the trustees,
under colour of the Act, took occasion to concert alienations of
the trust land to some of the trustees, or to any others, in order
to favour such persons. I am of opinion that the evidence does
not countenance the allegation in respect either to the exchange
to Cocksedge, or to any other alienation which has been brought
to my notice. * * *

‘His Lordship after a minute examination of the evidence
upon this point, said :

Considering the parol evidence in conjunction with the docu-
mentary evidence on both sides, I have no hesitation in saying,
that in my opinion, the evidence for the defendants greatly
preponderates ; and after a *careful consideration of the whole,
I am satisfied that the exchange with Cocksedge, which is
principally complained of, and the other exchanges adverted
to in the pleadings, are none of them made out to have been
improvident and improper ; nor is there even such a primd facie
case on the part of the relators, as to induce me to think it for
the interest of the charity that any further inquiry into the
subject should be made.

‘His Lordship then commented upon some minor defects in
the constitution and administration of the charity, which was
defined and governed by a deed dated the 28th of December,
1810, and said :;

Under these circumstances it appears to me, that the assist-
ance of the Court is wanting for the administration of the
income, and for the appointment of new trustees. But consider-
ing that this object, which appears to me the only one to be
effected by the information, might have been obtained by a
very simple proceeding, and at a small expense; and, considering
that the complaint which appears to have been made the main
purpose of the information has failed, I have hesitated whether
I ought to make any decree. In the result, I think that I may
subject the charity to u less burthen of costs by making a decree
on this information, than by leaving the parlies interested to
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commence 3 new proceeding. If I could have considered that
the relators had procured this suit, framed as it is, to be
instituted only for the purposes of the charity, I might have
found it my *duty to allow them some part at least of their
costs out of the charity estates. Circumstances have appeared
which tend to make me suspect at least, that notwithstanding
the respectability of the relators, which has not been impeached,
some object besides the welfare of the charity has been in view.
I cannot act upon that suspicion, but thinking, as I do, that the
suit has been instituted and conducted in a manner to create
a great deal of unnecessary expense, I think it right to frame my
decree in terms to save the charity estate from costs to which
I think it ought not to be subjected.

I dismiss with costs so much of the information as prays for a
declaration that the alienations, and particularly the alienation
to Cocksedge, were not authorised by the Inclosure Act, and are
therefore void, and that an inquiry may be made whether any
proceedings ought to be adopted to set aside such alienations,
and whether any proceedings ought to be adopted to set aside
certain leases, and that it may be declared that the leases ought
to be let by public tender.

I direct a reference to the Master to take an account of the
estates and property vested in the defendants on the trusts of
the indentures of the 28th day of December, 1810, and of the
rents and profits thereof which have been received since the
filing of the information, and of the application thereof. I refer
it to the Master to approve of a scheme for the future manage-
ment of the trust estate, and for the application of the rents and
profits thereof, having regard, as near as may be, to the uses and
purposes stated in the indenture of the 28th of December, 1810;
and I refer it to the Master to approve of trustees to act in con-
junction with such of the defendants as are now willing to act.

And as to the costs of that part of the information which is
not dismissed, I give none to the relators up to this time.

The extra costs of the defendants, as to the part dismissed,
they are to have out of the estates.

The other costs of the defendants up to this time, and the
subsequent costs of the relators and the defendants, are reserved.
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FELLOWS ». BARRETT (1).
(1 Keen, 119—120; S. C. 5 L. J. (N. S.) Ch. 204.)
The Court will not comnpel the next friend of an infant, on the ground
of poverty, to give security for costs.

Tre bill was filed by Lucy Fellows, as mother and next friend
of the infant plaintiff, for the purpose of having secured for the
mfant plaintiff the share of the property to which he was
entitled under the will of his grandfather, as one of the testator's
next of kin.

My. Bilton, on the part of the defendants, the executors and
the other next of Rin, moved that Lucy Fellows might be ordered
to find security for costs on the ground that she was a pauper,
receiving weekly relief from the parish of Henley-upon-Thames,
a fact supported by the affidavit of the overseer of that parish.
He cited an Anonymous case in Mosely’s Reports (1), and
Pennington v. Alvin (2), in support of the application.

Mpr. Diron, contra :

No authority can be produced to establish the proposition that
the prochein ami of an infant can be compelled, *on account of
poverty, to give security for costs. * * *

The Master oF THE Rorrs said he was not aware of any
instance in which a piaintiff, on the mere ground of poverty,
whether suing in his own right or as prochein ami, had been
compe!led to give security for costs. In charity cases the relator
must be a responsible person, and, if shewn to be in indigent
circumstances, would not be allowed to sue. His Lordship,
however, gave time to the counsel for the defendants to search
for authorities.

The case was afterwards mentioned ; but no direct authorities
were produced.

(1) Schjott v. Schjott (1881) 19 Ch.  described by the VICE-CHANCELLOR
Div. 94, 51 1.. J. Ch. 368, 45 L. T. as a gross case, for the next friend
333. had been convicted of adultery with

(2) Page 87. the feme covert who wus suing her

(3; 18im. & St, 264 Leach, V.-C.), husband.— O. A. S.
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Stokes the younger, a]l and singular his freehold messuages,
lands, tenements, and hereditaments, and all his personal estate
and effects whatsoever, to hold to him, his heirs, executors,
administrators, and assigns, upon trust that out of the rents,
issues, and profits given and devised to him, and by sale thereof
he William Stokes the younger, his heirs, executors, or adminis-
trators, should pay and discharge all the testator’s debts and
funeral expenses, and all legacies and charges thereinafter given
and chargeable ; and the testator thereby gave and bequeathed to
his grandson, William Holden, when he should attain the age of
twenty-one years, the sum of 500l., without interest ; and, if the
said William Holden should die before he attained the age of
twenty-one years without lawful issue, the testator directed the
same to be paid amongst the surviving children of the testator’s
daughter, Sarah Holden, in equal shares, as they respectively
attained the age of twenty-one years; but if the said William
Holden died before that time, leaving lawful issue, the same to
be paid to such issue, in equal parts and proportions; and the
testator thereby gave and bequeathed to the children of his
daughter, Sarah Holden, then living, or who might thereafter
be born of her body, and the survivors of them, the sum of 1,000..,
to be divided between them in equal shares, when they should
respectively attain the age of twenty-one years, without interest,
to be paid to them in manner therein menticned, *to their
separate use. Provided always, that if any of the said children
should die before he, she, or they attained the age of twenty-one
years, having lawful issue, the share of such children so dying
to be divided amongst such issue. And the testator further
directed, that if his daughter, Sarah Holden, should die during
the minority of her children, the said William Stokes the younger
should appropriate the sum of 40l a year towards their support
and maintenance during their minorities, as he or they should in
their own judgment think proper, reducing such allowance in
proportion as they severally attained the age of twenty-one years,
and their legacies became payable and vested. And the testator
appointed John Hart, Simon Stokes, and William Stokes the
younger, executors of his will.

The testator died in July, 1819, leaving William Stokes the
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younger, his only son and heir-at-law, and three children of his
daughter, Sarah'Holden, namely, Ann Holden, William Holden,
and Emma Holden, surviving him ; and his will was proved by
the executors named therein. The personal estate of the testator
was exhausted in the payment of his debts.

+ In February, 1829, William Stokes the younger died
intestate, leaving Mary Stokes, his widow, and the plaintiffs,
Ann Stokes, and Mary Stokes the younger, his only daughters
and coheiresses-at-law.

In January, 1833, William Holden, being then under age, was
tried at the Quarter Sessions for the county of Stafford, and
convicted of felony, for stealing a goose. He was sentenced to
one month’s impiisonment for the offence, and underwent that
punishment.

William Holden attained his age of twenty-one years on the

17th of July, 1884, and upon his claiming the legacies of 500L., -

and the third part of the 1,000l. given by the will of William
Stokes the elder, doubts being entertained as to the effect of the
felony upon his right to the legacies, the present bill was filed
by the coheiresses of William Stokes the elder, against William
Holden, Ann Holden, and Emma Holden, for the purpose of
raising the legacies bequeathed to the defendants, and the
Attorney-General was made a party for the purpose of having
the question decided, whether the legacies given to William
Holden when he should attain the age of twenty-one, did or did
not pass by forfeiture to the Crown upon his conviction.

My. Tinney and Mr. Daniel, for William Holden :

* * In none of the books is it laid down that any interest,
except a present interest, either in possession or in action, can
pass by forfeiture to the Crown. In Bullock v. Dodds (1) it was
held that the felon’s incapacity to acquire property continued
until the expiration of the whole period of his punishment, when
the statutory pardon operated; but this is the first attempt
which has been made to extend the operation of the forfeiture
beyond the period at which the felon recovered his civil rights.

(1) 20 B. B. 420 (2 B. & Ald. 258).
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Mr. Wray, for the Crown:

* % Theform of theinquisition for ascertuining what goods
a felon may have died possessed of is as general as possible,
comprehending all trusts, possibilities, &¢. * * The Crown
was as much entitled to the contingent interest of the felon as it
would have been to a bond payable at a future period, which
period might not accrue until after the expiration of the punish-
ment; or as the assignees of a bankrupt would have been
entitled to a contingent interest, which might not fall into
possession until after the bankrupt had obtained his certificate.

Myr. Tinney, in reply, admitted that, if the contingency had
vested in possession before the expiration of the term of imprison-
ment, the Crown would have been entitled to the benefit of it ;
but it was impossible for the Court to hold that the Crown could
be placed in a better situation than the legatee himself, and be
entitled to a benefit before it had accrued, and after the period at
which the felon, by virtue of the statutory pardon, had regained
all his civil rights.

TrE MasTER OoF THE RoLLs:

The question reserved for consideration in this case was,
whether a legacy, to which William Holden was entitled under
the will of William Stokes, the testator in the cause, was forfeited
to the Crown.

The legacy was charged on the testator's real estate, and
given to the legatee when he should attain the age of twenty-one
vears. It was said, on the one hand, that the personal estate
was exhausted in paying debts; and it was admitted, on the
other hand, that, if the legacy could only be paid by means of
the charge upon the real estate, it was contingent until the
legatee attained twenty-one years of age.

In the month of January, 1838, the legalee, not being twenty
years of age, was convicted of stealing, and sentenced to a
month’s imprisonment, which he underwent, and was then
discharged. He afterwards, and on the 17th of July, 1884,
attained his age of twenty-one years. The legacy then became
vested, and payable, and it is claimed by the Crown as having
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been forfeited by the conviction of the legatee for the offence
which he committed. )

For the legatee, it was alleged that a contingency is not
forfeitable ; that by the statute of the 9 Geo. IV. c. 82, s. 8, the
punishment has the like effect and consequences as a pardon
under the Great Seal, and that, as the legacy did not vest until
after the punishment was endured, the right to it was not
forfeited.

It is clear that the offence committed by the legatee subjected
him to forfeiture, and the only question is, whether the con-
tingent legacy was forfeitable. Hawkins (1) says, ‘It seems
agreed that all things whatsoever which are comprehended under
the notion of a personal estate, whether they be in action or
possession, which the party hath or is entitled to in his own
right, and not as executor or administrator to another, are liable
to forfeiture. Also it seems to be settled that a bond taken in
another’s name, or a lease made to another in trust for a pers n
who is afterwards convicted of felony, are as much liable to be
forfeited as a bond made to him in his own name, or a lease in
possession.” None of the words used in this description of the
things liable to forfeiture apply to contingencies; but it was
argued, that any thing that could be granted or assigned, or
which might be the subject of a valid contract in equity, was
liable to forfeiture, and that a contingent legacy might be the
sabject of a valid contract. I need not consider the question,
whether every thing which may be granted or assigned is for-
feitable, because it is admitted that, at law, a contingency does
not pass by deed ; and I apprehend that no case can be found in
which it has been held, that any other than immediate rights
(grantable or assignable) are subject to forfeiture. And though
a contingency may be the subject of a contract, which, when
made for a valuable consideration, *a court of equity will enforce
after the event has happened, yet, till the event has happened,
the party contracting to purchase has nothing but the con-
tingency, a very different thing from a right immediately to
recover and enjoy the property.

(1) Book 2, c. 49, 8. 9.
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STOKES By the contingency in this case, the attainment of twenty-one
HoLpeN. Years of age by thelegatee, was in the nature of a condition
precedent to the vesting, or to the right immediately to recover
and enjoy the legacy. That condition was not fulfilled at the
time of the conviction, or at the time when the punishment was
fully endured, being the time when the legatee was to have the
benefit of a pardon. The legatee was still not entitled o the
legacy, and might never have become entitled to it. It was not
till long after that the vesting took place by his living to the age
“of twenty-one years.

There is, I believe, no direct authority on the subject, but
finding it said by Chief Justice WraY in the case of Munning and
Andrews (1), that “ a use, so long as it is in contingency, cannot
be forfeited, as if a mortgagor be attainted and pardoned mean
betwixt the mortgage and the day of redemption,” I think that,
under the circumstances of this case, and relying on the principle
on which Chief Justice Wray must have founded his opinion, I
may safely conclude that this contingent legacy, the event upon
which the contingency depended not having happened until after
the punishment was endured, was not forfeited to the Crown by
the preceding conviction. And I must therefore declare that the
legatee is now entitled to receive if.

1886, HARGREAVES ». ROTHWELL (2).
Aarsh 16, 16. (1 Keen, 134—160; 8. C. 5 L. J. (N. 8.) Ch. 118.)

Rolls Court. Where one transaction is closely followed by, and connected with

I A:‘g:in another, or where it is clear that a previous transaction was present to
4. E. . . . . . .

R. the mind of a solicitor, when engaged in another transaction, there is no

[ 154 ] ground for the distinction, by which the rule, that notice to the solicitor

is notice to the client, has been restricted to the same trunsaction.

By an indenture, dated the 24th of October, 1827, and made
between John Nuttall, of the one part, and the defendants, John

(1) 1 Leon. 260. Conveyancing Act, 1882, s. 3; and

(2) But purchasers are now pro- see In re Cousins (1886) 31 Ch. D.
tected from this extemsion of the 671, 55 L. J. Ch. 662, 54 L. T. 376.
doctrine of imputed notice by the —O. A. 8.
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BRothwell, Peter Rothwell, and Robert Kay, of the other part, the Harcreaves
hereditaments and’ premises therein described were demised and Bo.mr{mu,,
assigned for a term of 800 years by Nuttall to the said defendants,
their executors, administrators, and assigns, to secure the repay-
ment of the sum of 1,500/. and interest; and the indenture
contained a trust for the sale of the mortgaged premises.

By'an indenture, dated the 19th of November, 1829, and made
between John Nuttall, of the one part, and the plaintiff John
Hargreaves, of the other part, reciting, among other things, the
above-mentioned indenture, it was witnessed that, in considera-
tion of 2,000l. advanced to Nuttall by the plaintiff, Nuttall
conveyed to the plaintiff, his heirs, executors, administrators, and
assigns, the freehold and leasehold premises therein described,
including the premises comprised in the indenture of the 24th of
October, 1827, subject to redemption upon repayment of the
2,0001. and interest, and also subject to the prior mortgage to the
defendants, John Rothwell, Peter Rothwell, and Robert Kay.

By an indenture, dated the 1st of November, 1830, and made
between John Nuttall, of the one part, and the defendants, John
Rothwell, Peter Rothwell, and Robert Kay, of the other part,
reciting the indenture of the 24th of October, 1827, and that the
defendants, John Rothwell, *Peter Rothwell, and Robert Kay, had [ *155 ]
advanced to Nuttall the further sum of 2,200l and that Nuttall
had agreed to secure the same upon the said mortgaged premises,
and upon such additional security as therein mentioned, it was
witnessed that Nuttall for himself, his heirs, executors, &e.,
covenanted that the premises comprised in the said indenture of
mortgage should continue to be a security, not only for the sum
of 1,500!. and interest, but for the said further sum of 2,200l. and
interest; and the indenture contained the further covenants
therein mentioned for securing the repayment of the said sums
and interest to the defendants, John Rothwell, Peter Rothwell,
and Robert Kay.

In May, 1832, a fiat of bankruptey was issued against John
Nuttall, and the bill was filed by the plaintiff, John Hargreaves,
for the purpose of obtaining the benefit of his incumbrance,
subject to the prior mortgage of the 24th of October, 1827, and
for that purpose it prayed that his mortgage might be declared

R.R.—VOL. XLIV. 4
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Harcreaves entitled to priority over the third mortgage to the defendants,
Rorawers, John/Rothweéll;Péter Rothwell, and Robert Kay. The defendants

[ *156 ]

[157]

[ *158 ]

by their answer insisted that, at the time of the execution of the
indenture of the 1st of November, 1880, they had no notice of
the plaintiff’s incumbrance, and it was admitted that they had
no direct notice ; but it appeared that Samuel Woodcock was the
solicitor for the mortgagor and the mortgagees in all the’ three
transactions, and the question was whether, under those circum-
stances, the defendants had not constructive notice of the second
incumbrance.

Myr. Pemberton and Mr. Walker, for the plaintiff :

The rule, that notice to the solicitor is notice to the client,
has been too long established, and is too firmly *settled to be
shaken. * * The case of Brotherton v. Hatt (1), which has
decided the law of the Court on this point, and which cannot
now be questioned, shews that the same principle applies to a
diversity of transactions.

Mr. Kindersley and Mr. Monro, contra :

* * In Hiern v. Mill (2) Lord ELpoN expressly states, that
notice to the agent is notice to the principal, if the agent comes
to the knowledge of the fact while he is concerned for the
principal, and in the course of the very transaction which
becomes the subject of the suit. The principle that notice to
an agent, in *order to bind his principal, must be in the same
transaction was recognised by Sir Jomn Leacm, in Mountford
v. Scott (8), a case which is exactly in point with the present;
for there the same agent acted as solicitor both for the vendor
and vendes. Whether the prior transaction was or was not
present to the mind of the solicitor when he drew the third
indenture was an immaterial circumstance. * * *

My. Pemberton, in reply. * * *

(1) 2 Veru. 574. (3) 18 R. R. 159 (3 Madd. 34).
(2) 9 B. B. 149 (13 Ves. 114).
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The MasTer oF THE RoLLs, in the course of the argument, said HArGrEAVES
he was clearly'of 'opinion that' where one transaction was closely ROTHWELL,
followed by, and connected with another; or where it was clear, [ 159]
as in the case before the Court, that a previous transaction was
present to the mind of the solicitor when engaged in another
transaction, there was no ground for the distinction by which
the rule, that notice to the solicitor is notice to the client, had
been restricted to the same transaction. The only authority
which raised the least doubt in his mind was the case before
Sir John Leach, which had been cited at the Bar, and he

would not determine the present case until he had looked into
that decision.

On the following day, his Lordship gave judgment as follows :

In the marginal note to the case of Mountford v. Scott, it is
said that notice to an agent, in order to bind his principal, must
be in the same transaction; and this though the agent acted
as attorney for the vendor and vendee. The judgment itself
certainly does not *lay down the proposition so absolutely as [ *160]
it is stated in the marginal note; but the case came upon
appeal before Lord Eldon, and is reported in T'urnerv. Russell (1),
where it appears that Lord ELpox’s judgment turned upon a
point entirely different, which rendered the question of notice
wholly immaterial. The point upon which Lord Erpox decided
the case was that, where deeds are deposited for the particular
purpose of obtaining credit, the person with whom the deeds are
deposited has no lien upon them for what is due to him in
respect of monies previously advanced. But Lord Ewrpon
notices the ground of the Vice-CHaNckLLor’s decision, and the
observations he makes on the subject of notice are extremely
important. ‘The Vice-CHANCELLOR,” he observes, ‘in this
case appears to have proceeded upon the notion, that notice to
s man in one transaction is not to be taken as notice to him
in another transaction; in that view of the case it might fall
to be considered, whether one transaction might not follow so
close upon the other as to render it impossible to give a man

(1) 24 B. R. 55 (T. & B. 274).
4—2
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Harcreaves credit for having forgotten it. I should be unwilling to go so

.
ROTHWELL.

1836.
Feb. 27,
April 16.

Rolls Court.
Lord
LANGDALE,
M.R.

176 ]

[177]

far as/'to/'say that, if' an-attorney has notice of a transaction in
the morning, he shall be held, in a court of equity, to have
forgotten it in the evening; it must in all cases depend upon
the circumstances.”

In these observations I entirely concur. The case of Mountford
v. Scott, therefore, does not raise any obstacle that affects the
view which I took of this case, and I am clearly of opinion that
the plaintiff is entitled to priority in respect of the second
mortgage.

BLACKWELIL @« BULL (1).
(1 Keen, 176—182; 8. C. 5 L. J. (N. §.) Ch. 251.)

Estate by implication.

Where a testator directed his business to be carried on by his wife and
son for the mutual benefit of the family, and devised his property in trust
that at his wife’s decease the whole of it, as well freehold as personal,
should be equally divided among his children; it was held, that the
testator, in the words ‘“my family,” intended to comprise his wife ; and
as to the testator’s property devised after his wife's decease to his children,
it was held upon the whole will, and what appeared to be the evident
intention of the testator, that the wife took a life interest by implication
as well in the real as in the personal cstate.

TrE will of Richard Bull, dated the 17th of June, 1884, was in
the following words: ‘‘In the first place, my will and wish is
that my business of a cheesemonger be carried cn by my wife
Sarah Bull and my son John Bull jointly, for the mutual benefit
of my family; and I likewise will and devise in trust all my
property for the following purpose, that is to say, that at my
wife’'s decease the whole of my property, of whatever nature
or description, as well freehold as personal, shall be equally
divided amongst my children, John, Richard, William, Mary,
and Caroline Bull, their executors or assigns, share and share
alike. And I hereby appoint my wife Sarah Bull, my son John
Bull, and my friend Samuel Blackwell, executrix and executors
of this my will.”

The testator died shertly after the date of his will, leaving his

(1) Rulph v, Carrick (1877) 5 Ch. Div. 984, 48 L. J. Ch. 801, 40 L. T. 505.
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widow, Sarah Bull, and John Bull, his eldest son and heir-at-law, Im\cxwm.n

and four other children, all infants, surviving him.

The will was proved by the plaintiff, James Blackwell, and
Sarah Bull; and the bill was filed by the plaintiff against the
widow and children of the testator, for the purpose of having
the rights of the several parties declared, and the trusts of the
will carried into execution.

The principal questions in the cause were, whether the widow,
in the absence of any express limitation to her, was included
in the word “ family,” and consequently took under the will a
beneficial interest in the testator’s business; and whether she
was entitled, by implication, to a life-interest in the testator’s
real and personal estate.

Mr. Blake, for the widow [as to the meaning of the word
“family,” cited M Leroth v. Bacon (1) ; and as to the widow’s
claim to an estate by implication he cited Hammond v.
Neame (2), Bird v. Hunsdon (3), Crawtord v. Trotter (4), and
other cases].

Myr. Puller, for the younger children :

The word ¢ family ” has a distinct and definite signification,
and must be taken to mean children exclusive of their parents,
unless there are plain expressions in the will indicating a
contrary intention on the part of the testator : Barnes v. Patch (5).
* * As to the property not engaged in the trade, the widow
takes no life estate by implication, but the words ¢ after the
decease of my wife” are to be construed distributively, and
referred to the disposition which the testator had before made
as to the property employed in the trade. * * *

Mr. Wright, for the heir, said the rule was, that the heir-
at-law could not be disinherited by implication. * * Either
the whole estate during the life of A. descends to the heir by
reason of the uncertainty of the devise, and because the heir

(1) 5R. B. 11 (5 Ves. 159). (4) 20 R. R. 312 (4 Madd. 361).
(2) 18 R. R. 15 (1 Swanst. 35). (5) T R. R. 127 (8 Ves. 604).
‘3' 19 R. R. 82 (2 Swanst. 342).
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PLACKWELL cannot be disinherited upon conjecture; or else the interest of
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the heir'in/ that'part'of ‘the estate to which the implication does
not extend, in other words his title by descent will be affected by
the devise during the life of A., to the extent only of that share
of the estate which he takes in common with the other persons
after the decease of A.; and, applying that *principle to the
present case, there being five children among whom the property

- i8 to be equally divided, the widow will be entitled only to a life

interest in one fifth part of the real estate.
Mr. Blake, in reply.

TaE MasTER oF THE RoLLs:

It is evident that the word *family *’ is capable of so many
applications that if any one particular construction were attri-
buted to it in wills, the intention of testators would be more
frequently defeated than carried into effect.

Under different circumstances it may mean a man’s household,
consisting of himself, his wife, children, and servants; it may
mean his wife and children, or his children excluding the wife ;
or in the absence of wife and children, it may mean his brothers
and sisters, or his next of kin, or it may mean the genealogical
stock from which he may have sprung. All these applications
of the word and some others are found in common parlance, and
in the case of a will we must endeavour to ascertain the meaning
in which the testator employed the word, by considering the
circumstances and situation in which he was placed, the object
he had in view, and the context of the will; and applying these
considerations to the present case, I am of opinion that in the
words ‘“my family,” the testator clearly intended to comprise
his wife. He did not contemplate any severance or separation
either of his family or of the property employed in the trade,
but probably considered that they would, as it may be hoped
they will, continue united, enjoying together the benefit of the
business. If the case should be otherwise, it may become
necessary *to determine their separate interests, and I think
that the wife and son John carrying on the business are first
entitled to a proper remuneration for their trouble in carrying
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it on, and that the clear profits ought to be applied for the
common benefit of the wife and children. If a separation of
the family should take place, I think that each member will be
entitled to an equal share of the prefits ; and, as to the property
not engaged in the trade, though the case as regards the real
estate is not without difficulty, yet on the whole will, and what
appears to me the evident intention, I think the widow is entitled
to a life interest in both the real and personal estate. * * *

SNOW ». POULDEN (1).
(1 Keen, 186—189.)

A testator directed the residue of his property to be invested in land,
and given to S., who was ‘‘not to be of age to receive this until he
attained his twenty-fifth year, and to be entitled to him and his heirs
male : ” Held, that S. took a vested estate tail in the land, subject to be
devested if he should not attain twenty-five; and that the rents and
profits were applicable to his benefit during his minority.

THE residuary clause of the will of Thomas Fitzherbert was
in the following words: ¢ The rest of my property to be invested
in land, and given to my grandson, Thomas Fitzherbert Snow;
when of age to have a commission in the army regulars at
twenty-one; to remain in the army seven years, and not to be
of age to receive this until he attains his twenty-fifth year, and
to be entitled to him and his male heirs bearing the name of
Thomas Fitzherbert for ever.”

The question was, whether the devise to Thomas Fitzherbert

Snow was vested or contingent.

Mr. Pemberton, for the devisee [cited Boraston’s case (2),
Bromfield v. Crowder (3), and Duffield v. Duffield (4)]. In the
present case there was a person in esse, who could take when
he should attain the age of twenty-five years; and the devisee
is entitled, according to all the authorities, to a vested estate tail,
subject to be devested if the contingency should not take effect.

(1) Foll. by RomrLLy, M. R.,  (3) 8 B. B. 805 (1 Bos. & P.N. R.
Attwater v. Attwater (1853) 18 Beav. 313).
330, 336. (4) 32 R. R. 70 (3 Bligh, N. S.
(2) 3 Co. Rep. 19. 260).
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Myr. Spence, for the heir-at-law and next of kin:

In 'Duffield 'v." Elwes' there was a residuary devise, and in
Bromfield v. Crowder there was a devise over. 8o in Phipps v.
Williams (1), a case recently before the Vice-Chancellor, and
falling within the same class of cases, there was a devise over.
In Phipps v. Williams also, as in Duffield v. Elices, there was
a residuary clause. In the present case there is no limitation
over, and that circumstance is of importance in determining
*the question, whether a devise shall be held to be vested or
contingent, a question which must always depend upon the
intention of the testator. Here, if the devise is held to be .
contingent, there are no limitations over to be put in jeopardy,
and no intention of the testator in that respect will be
defeated. * * *

Myr. Pemberton, in reply :

* * In Boraston’s case, the very case which constitutes the
foundation of the rule upon which cases of this.description have
been decided, there was no devise over.

The Master oF THE Rorrs held that the devisee took an
immediate vested interest, as tenant in tail, in the land in
which the residue of the testator’s personal property was
directed to be invested, subject “to be devested if he should
not attain the age of twenty-five years, and that the rents
and profits were consequently applicable to his benefit during
his minority.

BRAITHWAITE ». BRITAIN (2).
(1 Keen, 206—223.)

A general testamentary direction for the payment of debts, followed
by a direction that particular devisees shall pay specified amounts to
the testator’s executors, indicates that the debts are to be paid by the
executors, and the implied charge of debts is qualified and restricted in
accordance with the subsequent direction.

Mortgagees, with notice of a specific charge for payment of debts

(1) 35 R. R. 118 (5 Sim. 44). (2) See Pulmer v. Graves, post, p. 110.
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upon devised estates, were held, notwithstanding releases of the estates
by the executors'to/ the devisees)(suck|devisees being themselves two of
the executors, and the releases not shewing that the charge had been
raised and paid), to be bound to see to the application of the mortgage
money.

Tae bill was filed on the 8rd of April, 1833, by Sarah
Braithwaite, against the representatives of John Britain the
elder, and other persons who were interested in, or claimed
liens upon, the estate of John Britain the elder; and it prayed
that an account might be taken of what was due to her in
respect of certain deposits which she had made with the partner-
ship firm of John Britain the elder, deceased, and the defendants,
John Britain and William Thackwray; and that it might be
declared that she was entitled to be paid out of the real and
personal assets of John Britain the elder.

Previously to March, 1824, John Britain the elder, and the
defendants John Britain and William Thackwray, were bankers
in partnership together, and were indebted to the plaintiff in
respect of deposits made by her from time to time between the
1st of April and the 18th of November, 1828, in the sum of
2,5001., on which they allowed interest.

John Britain the elder died in March, 1824, leaving his
nephew, William Britain, his heir-at-la.v&, and his nephews
John and George Britain surviving him; and having duly
made his will, dated the 8th of October, 1828, whereby he
first ordered and directed all his just debts and testamentary
expenses to be paid and discharged; and after bequeathing
certain pecuniary *legacies and annuities, he gave and devised
unto his nephew, William Britain, his heirs and assigns, all
and singular his lands, tenements, and hereditaments, situate
at Sinderly, subject nevertheless, and the testator thereby
charged the said premises at Sinderly with the payment of the
sum of 8,8001., to be paid or accounted for by his said nephew
unto his executors thereinafter named, at the end of twelve
calendar months next after his decease, with interest for the
same, after the rate of 4l. per cent. per annum. And the
testator gave and devised unto his nephew John Britain, his
heirs and assigns, all and singular his messuage or dwelling-
house, lands, tenements, and hereditaments whatsoever, with
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their appurtenances, situate and being at Kirklington, subject
nevertheless,”and -‘the 'testator thereby charged the said last-
mentioned premises with the payment of the sum of 1,400l.,
to be paid or accounted for by his said nephew John Britain,
unto his executors thereinafter named, at the end of twelve
calendar months next after his decease; and the said testator
thereby gave and bequeathed unto his nephew John Britain,
and to his nephew George Britain, to be equally divided between
them, share and share alike, all and singular his share and
interests of and in the banking concern wherein he was a
partner, carried on under the firm of John Britain the elder,
John Britain the younger, and William Thackwray. And the
testator declared it to be his will and intention, that the said
last-mentioned bequest should extend not only to such share of
profits, benefit, and advantage as should be due, owing, or
belonging to him as such partner as aforesaid at the time of
his decease, but also to all such sum or sums of money as
should at that time be due and owing to him from the said
banking concern, on the balance of his private account, and on
every other account relating to the said banking concern; and
after specifically bequeathing *certain other parts of his personal
estate, as to the said several sums of 8,800.. and 1,400l. therein-
before directed to be paid or accounted for by his said nephews,
William Britain and John Britain, out of the several estates
thereinbefore devised to them; and also all the rest, residue,
and remainder of his real and personal estate and estates
whatsoever, chargeable nevertheless with the payment of all
his just debts and testamentary expenses, and of the several
annuities and legacies thereinbefore bequeathed, he gave,
devised, and bequeathed the same and every part thereof
unto his nephews, the said William Britain, John Britain,
and George Britain, their heirs, executors, administrators, and
assigns absolutely as tenants in common, share and share alike;
and the testator appointed his said nephews, William Britain,
John Britain, and George Britain, executors of his will.

John Britain and George Britain alone proved the will on the
6th of July, 1824, and possessed themselves of the personal estate
of the testator.
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William Britain, the devisee of the testator's estate at Sinderly,
and John Britain, the devisee of the estate at Kirklington, after
the death of the testator, entered into possession of those estates
respectively, and of the receipt of the rents and profits thereof.

By an indenture dated the 20th of April, 1826, between
William Britain and George Britain of the one part, and John
Britain, of the other part, reciting, that by the will of the
testator, John Britain the elder, the 8,800l. charged on Sinderly,
and the 1,400!. charged on Kirklington, were given to the testator’s
nephews, William Britain, John Britain, and George Britain,
without noticing that they were made chargeable with the pay-
ment *of the testator’s debts; and after further stating that
VWilliam Britain, John Britain, and George Britain had appor-
tioned and divided between themselves their respective shares
of the said sums of 8,800l. and 1,400..; and that all accounts
between them as to those sums had been settled to their mutual
satisfaction, it was witnessed, that John Britain and George
Britain released to William Britain all the Sinderly estate, and
all the claims which they might have against William Britain
on account of the 8,800L., or their shares therein. And by another
indenture of the same date between William Britain and George
Britain of the one part, and John Britain of the other part, it
was witnessed that William Britain and George Britain released
to John Britain all the Kirklington estate, and all the claims
which they might have against John Britain on account of the
1,400L., or their shares therein.

Shortly after the execution of these deeds, and in May, 1826,
William Britain executed a mortgage of the Sinderly estate to
William Morton to secure the repayment of 1,800l. and interest.
In the year 1830 the defendants, Sir Charles Dalbiac and George
Dalton, lent 8,000l. to William Britain, 1,200l. to be applied to
his own use, and 1,800L. to pay off Morton, and by deeds of lease
and release dated the 15th and 16th of April, 1830, the Sinderly
estate was conveyed as a security for the repayment of the 8,0001.
and interest to the defendants, Sir Charles Dalbiac and George
Dalton, who claimed, by their answer, the benefit of that mort-
gage in priority to the plaintiff. In November, 1880, William
Britain executed to George Douthwaite a further charge of 1,000l
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on the Sinderly estate, and the benefit of this further charge
was claimed' 'by’'the'defendants, William Lawson, and Gabriel
Fielding, in priority to the plaintiff.

In the year 1828 John Britain, claiming to he absolutely
entitled to the Kirklington estate, deposited the title deeds
relating to that estate, with the defendants, Messrs. Swann & Co.,
to secure a balance amounting to 2,479!. due to them on an
account. The defendants, Messrs. Swann & Co., by their answer
claimed to be entitled to the benefit of that equitable charge on
the Kirklington estate in priority to the plaintiff.

The plaintiff having in vain endeavoured to obtain payment
by applications to Thackwray and John Britain, at length
brought an action against them in Hilary Term, 1832. Thack-
wray confessed judgment ; John Britain defended the action, and
delayed the proceedings by obtaining an injunction which was
afterwards dissolved; and on the 8th of September, 1832, a
verdict was obtained against him for 2,200l. A few days after-
wards a fiat in bankruptcy was issued against him, and the
defendants, Wilks and Gaunt, were appointed his assignees.

(Two of the questions raised in the cause were whether the
whole of the testator’s real estate was subjected to the payment
of his debts, or only the Sinderly and Kirklington estates made
linble to the specific sums respectively charged upon them ; and,
whether the defendants claiming under legal or equitable charges
were or were not, under the circumstances, bound to see to the
application of the mortgage money, or entitled to be considered
as purchasers for valuable consideration without notice.}

Mr. Pemberton and Mr. Geldart, for the plaintiff:

* * By theintroductory words of the will, the testator directs
all his just debts to be fully paid and discharged, and he afterwards
directs the sums charged upon the Sinderly and Kirklington
estates to be paid to his executors *and accounted for. These
directions are in effect equivalent to a direction to his executors
to pay all his just debts, and it has been held that such a direc-
tion will operate as a condition imposed upon the executors to
satisfy the testator’s debts as far as all the property which they
derive under the testamentary disposition will extend, whether
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real or personal. [They cited Henvell v. Whitaker (1), and
distinguished Warren v. Daties(2).] Wherever these legatees
are named, they are always expressly described as executors.
Whatever came to their hands, therefore, as such executors,
they were bound to apply to the payment of debts. * * It
has been held that where the estate is charged with the payment
of debts *or legacies, if from the circumstances of the transaction
the sale or mortgage by an executor afford intrinsic evidence that
the money was not. to be applied for the debts or legacies, the
purchaser or mortgagee will hold liable to the charge: Watkins
v. Cheek (3). Here it is not pretended that the mortgages were
made for the purpose of paying debts or legacies, and the releases
afforded intrinsic evidence of the contrary. * * *

Myr. Barber, Mr. G. Richards, and Mr. Welker, for the
defendants Sir Charles Dalbiac, and Dalton, and Messrs.
Swann & Co.:

The real estates of the testator are not charged generally with
the payment of debts, nor are the Sinderly and Kirklington
estates made liable beyond the amount of the sums respectively
charged upon them. Henvell v. Whitaker (1) is distinguishable
from the present case. There the testator directed all his debts
to be paid by a certain executor thereinafter named, to whom all
his real as well as personal estate was given; in this case there
are separate and distinct devises to two of the executors, and to
George Britain, the other executor, no real estate whatever is
given. Henvell v. Whitaker lays down the rule applicable to
similar cases in which the charge arises by implication. The next
case, HWarren v. Davies (2), which resembles the present case,
establishes *the exception to the rule which is applicable to
cases where the charge by implication does not arise. Where,
after a direction for payment of debts or legacies by executors
after named, an estate is devised to one of two executors, as in
Warren v. Dacies, the implication of a charge upon the devised
estates does not arise. In the present case there is an express

(1) 3 Buss. 343; see 27 R. R.  (3) 25 R. B. 181 (2 Sim. & St.
88, 199).

(2) 39 B. RB. 133 (2 My. & K. 49).
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charge to the amount of certain specified sums upon the Sinderly
and Kitklington‘estates ;'but, beyond that amount, the principle
of the decision in Warren v. Davies applies, and no charge can
arise by implication. * * The charge of particular sums for
the payment of debts upon the Sinderly and Kirklington estates,
negatives all possibility of the testator’s intention to charge his
real estates generally: Douce v. Lady Torrington (1).]

* * Itis said that the mortgagee was bound to see to the
due application of the sum of 8,800l. charged upon the' Sinderly
estate; but where a charge is to be paid by an executor, and,
from the length of time which has elapsed, it may be reasonably
inferred that the charge has been satisfied, it is surely sufficient
for a purchaser or mortgagee to see that there was a release of
all claims from the executor to the persons entitled to the estate
subject to the charge. [Watkins v. Cheek was a case of fraud,
and has no application to the present case.]

Mr. Kindersley, Mr. Spence, Mr. Purvis, Mr. Wilbraham,
My. Witham, and Mr. Torriano, for other defendants.

Mr. Pemberton, in reply. * * *

TrE MASTER oF THE RoLLs:

Upon the death of John Britain the elder, the plaintiff had a
legal demand against the defendants, John Britain and William
Thackwray, as surviving partners, and besides that legal demand,
she was in equity entitled to be paid out of the estate of John
Britain the elder, the deceased partner. If is not denied that
she is still so entitled, if the parties now interested in the estate
should not have a valid defence arising from lapse of time, or
other circumstances, which have occurred since the death of
John Britain the elder.

Upon the construction of the will of John Britain the elder,
I think that the direction to the executors (2) to pay the debts did

(1) 39 B. R. 308 (2 My. & K. 600). tors, was to be carried out by them,
(2) The general direction for pay- since the sums specifically charged
ment of the testator's debts, though andapplicablofor debts were expressly
not in terms addressed to the execu- directed to be paid to them.—O. A. 8.
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not affect more than the property which he had directed to come
to the hands of/the. exécittors, and therefore did not amount to a
charge on the devised estates beyond the amount of the respective
sums of money which he had directed those estates respectively
to be subject to: Warren v. Davies (1). But under the statute
47 Geo. IIL. c. T2, all his real estates, not charged by his will,
were subject to the payment of his debts.

It appears that the will was proved by John and George only.
and not by William Britain; but, framed as this will is, I think
that William, having accepted the benefits given to him, could
not renounce the executorship in such a way as to exonerate
himself from any liability to which he might be subjected as
executor in this Court.

It does not appear that the plaintiff had notice of the dissolu-
tion of the partnership by the death of the elder Britain, or, if
she had, whether she ever applied to the executors, as such, for
payment out of the estate of the deceased partner. But John
Britain, one of the surviving partners, was an executor of the
deceased partner, and I cannot assume him to hayve been
ignorant of the rights or claims of the plaintiff. However the fact
may have been as to notice, the plaintiff, having her legal demand
against the surviving partners, as well as her equitable demand
against the estate of the deceased partner, frequently applied at
the banking-house for payment; and in the course of the years
1827, 1828, and 1829, she obtained some small sums on account.

It is obvious that the plaintiff has a primd facie case. The
deceased John Britain was her debtor: she had against his
estate a claim which has not been satisfied. Why should she
not be paid now? In Vulliamy v. Noble (2), Sir W. GranT said,
‘It cannot be disputed that the deceased partner was subject to
the liability, nor can it any more be made a question that a
deceased partner’s estate must remain liable in equity, until the
debts which affected him at the time of his death have been fully
discharged. There are various ways in which the discharge
may take place, but discharged *they must be before his
liability ceases.” In Wilkinson v. Henderson (3), Sir JoBEN LEACH

(1) 39 R. R. 133 (2 My. & K. 49).  (3) 36 R. R. 386 (1 My. & K. 582).
(2) 17 B. B. 143 (3 Mor. 593, 619).
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considered, that ‘‘ the estate of the deceased partner is at all
events'liable’ to“the full 'satisfaction of the creditors, and must,
first or last, be answerable for the failure of the surviving
partner.” How then, in this case, is the estate of the testator
relieved from the liability ?

First, it is said, that the plaintiff is prepluded from relief by
the Statute of Limitations. No demand, it is said, was made
from March, 1824, when the testator died, up to April, 1883,
when the bill was filed, a period of nine years. On this occasion
it i8 not necessary to determine the effect of the statute in
barring claims against the estate of a deceased partner, in cases
not attended by the peculiar circumstances belonging to this
case. But considering that in cases of this kind the creditor of
a partnership has a right to avail himself, not only of the nature
of the contract, but also of the equities subsisting between the
parties ; that the surviving partners may, as to past transactions
(in respect to which they are subject to liability in common with
the estate of the deceased partner), be not unreasonably con-
sidered as acting not only for themselves, but also on account
of the estate of the deceased partner—that the demand was
clearly kept up against the surviving partners—that one of
the surviving partners was one of the executors of the deceased
partner, acting as such, and also one of the legatees of the
interest of the deceased partner in the concern, and that the
testator had made charges on his real estate for the payment
of his debts, I think that the case, considering all its circum-
stances, *does not fall within the operation of the statute,
and is not governed by the legal consideration on which
the cases of Atkins v. Tredgold (1), and Slater v. Lawson (2),
were decided.

It is next said that, by the will, no more than 8,800.. was
charged upon Sinderly, and no more than 1,400!. upon Kirkling-
ton, for the payment of debts; and so far I concur; but it is
further argued, that the estates were effectually discharged from
those sums by the releases; that the mortgagees are not bound
to see to the application of the money, and that they were

(1) 26 R. B. 254 (2 B. & C. 23). (2) 1 B. & Ad. 396.
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purchasers for valuable consideration, without notice of the
plaintiff’s claim.

If the two sums of 8,800!. and 1,400l. had been raised and paid
to the executors, I think that the mortgagees would not have
been bound to see to their application, and there might have
been circumstances under which the declaration and release of
the executors would have protected them ; but they had notice
of the will and of the trading; they knew that by the will the
executors were bound to pay the debts; and that the sums of
3,800l. and 1,400L. were given, with the residuary property, to the
execators, chargeable with the debts ; and with this knowledge
they take a title under the deed of the 20th of April, 1826, by
which it is so far from appearing that the money was paid to the
executors that I think the contrary appears; for the sums of
3,800L. and 1,400l. are treated merely as legacies to the nephews,
who are stated to have apportioned and divided the amount among
themselves. The consequence, I think, is, that the releases only
operate to the extent of the beneficial interest to which the execu-
tors, *as legatees, were entitled in the charges; and that, for the
benefit of creditors, the legatees continue to be affected with the
charges against the mortgagees, who took under such a title.

As to any claim against the surplus of the Sinderly and
Kirklington estates, after paying the charges, I think that the
mortgagees must be considered as purchasers for valuable
consideration without notice. * * *

{It is not thought necessary to reprint the minutes of the Order.]

BAKER ». SUTTON (1).
(1 Keen, 224—234; 8. C. 5 L. J. (N. 8.) Ch. 264.)

A bequest of the residue of personal estate for such religious and
charitable institutions and purposes within the kingdom of England, as
in the opinion of the testator’s trustees should be deemed fit and proper,
is a good charitable bequest.

A charitable bequest of money, directed to be laid out on mortgage
security, at the highest interest that could be legally and safely obtained
for the same, held to be void under the Mortmain Act.

Henry Stocking, by his will, dated the 18th of May, 1825,
after * * giving some pecuniary legacies, * * as to
(1) In re Piercy, 98, 1 Ch. 565, 67 L. J. Ch. 297, C. A.
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all the rest, residue, and remainder of his goods, chattels,
monies, securifies for  monies, whether in the public funds
or otherwise, and all other his personal estate whatsoever
and wheresoever, he gave and bequeathed the same to his
executors in trust for such sundry religious and charitable
institutions or other purposes as he might thereafter specify
in any codicil or codicils to that his will. And in failure
go to do, in trust that they, and the survivors and the
executors, and administrators of such survivors, should pay
and dispose of the same for such religious and charitable
institutions and purposes within the kingdom of England as
in the opinion of the major part of them should he deemed
fit and proper.

The testator made a codicil to his will [not disposing of the
residue of his personal estate] .

The bill was filed by the next of kin against the trustees and
the Attorney-General ; and the questions in the cause were, first,
whether the bequest of the residue was sufficiently definite to
take effect as a good charitable bequest; and, secondly, whether a
legacy of 6,200l [which the testator directed to be invested on
mortgage securities for charitable purposes] was or was not void
by the Mortmain Act [in consequence of such direction].

Mr. Kindersley and Mr. Blunt, for the next of kin [cited
Williams v. Kershaw (1), Morice v. The Bishop of Durham (2), Waldo
v. Caley (3), Ommaney v. Butcher (4), Horde v. The Earl of
Suffolk (), and other cases]. In Horde v. The Earl of Suffolk
Sir Jorn LeacH makes no allusion to the case of Ommaney v.
Butcher : he founds his decree entirely upon the resemblance of
the bequest in the case before the Court to that in Waldo v.
Caley ; and there is no reason to suppose that he intended to
question the authority of Ommaney v. Butcher. * * *

Mr. Chandless and Mr. Roupell, contra :

This case is distinguishable from Morice v. The Bishop of
Durham, and the late case of Williams v. Kershaw, for in
(1) Otherwise Williams v. I¥illiams. (3) 19 R. R. 165 (16 Ves. 206).

See 42 RB. R. 269. (4) 24 R. B. 42 (T. & B. 260).
(2) T R. R. 232 (9 Ves. 399). (5) 39 B. R. 136 (2 My. & K. 59).
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those cases the Court went very much upon the effect of the
words “ liberal ”’ and “benevolent.” Benevolence is sufficiently
distinguishable from charity. * * Supposing, however, that
religious purposes *are to be considered as distinet from charit-
able purposes, then the word * and ”’ must be taken disjunectively,
and will be equivalent to ““or;” and if equivalent to * or,” it
has been held that where an option is given between two modes
of proceeding, one of which only will give effect to a charitable
gift, the Court will adopt that which will effectuate the charitable
intention of the testator. Thus, in The Attorney-General v.
Hill (1), the Lorp CHaNCELLOR says that, if in that case it had
been the intention of the testator to give the trustees power to
lay out the residue of his personal estate in the purchase of
lands either in Scotland or England, the gift to charity would

begood. * * *

My. Kindersley, in reply :

* * Many religious purposes are not necessarily charitable,
though they may be, and undoubtedly are so, in a purer and
more enlarged sense of the word. * * Brouwne v. Yeale (2).
The words ‘‘mortgaged security’” were clearly used by the
testator in their ordinary sense, and the trustees would not
have been justified in investing the money in lands out of the
country.

Tae MasteR oF THE RoLLs:

In this case the bequest is for such religious and charitable
institutions and purposes as the major part of the trustees shall
think proper; and the question is, whether this is to be con-
sidered as a gift for charitable purposes. In Williams v. Kershaw,
the gift was for such benevolent, religious, and charitable
purposes as the trustees should in their discretion think most
beneficial ; and the MasTeR oF THE RoLLs, considering that these
words were to be taken, not conjointly, but in a distributive
sense, was of opinion that they were too vague to raise a

(1) 5 R. B. 81 (3 Russ. 338). Thackwall, 8 B. R. 78, n. (7 Ves.
(2) Cited in & note to Moggridge v.  50).
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charitable trust which this Court could carry into execution (1).
I have looked carefully into all the cases, and I do not find any
one of them precisely in point with the present. In Morice v.
The Bishop of Durham (2), where the bequest was for objects
of *benevolence and liberality, much stress was laid upon the
word * liberality,” as a word not only not necessarily importing
charity, but often conveying notions inconsistent with any
purposes of charity, and at any rate open to such latitude of
construction as to raise no trust which a court of equity could
carry into execution. All the cases, with one exception, go to
support the proposition, that a religious purpose is a charitable
purpogse. In The Attorney-General v. Stepney (3), the testator
gave the residue of his personal estate for the use of the Welsh
circulating charity schools, as long as they should continue,
and for the increase and improvement of Christian knowledge,
and promoting religion, and to purchase bibles and other
religious books, Lord Erponx assumes, throughout his judgment,
that a religious purpose was a charitable purpose. He adverts
to the case of Mr. Bradley’s will, Browne v. Yeale (4), where the
testator directed such books to be purchased and circulated
as might have a tendency to promote the interests of virtue
and religion, and the happiness of mankind, and he sufficiently
manifests his dissent from Lord TrurLow’'s decision in that
case in favour of the next of kin, by intimating that he
should not follow it unless the very words were again to be
decided upon.

I am of opinion that the bequest, in the present case, for such
religious and charitable institutions and purposes as the trustees
should think fit, is a good charitable gift.

As to the other point, I think I am not at liberty to adopt

(1) The words of Lord CoTTENHAM
as to this point were as follows: * Did
he (the testator) mean that there
should be no application of any fund
to any but religious purposes? Such
is not the natural meaning of the
words, or the apparent intention of
the testator. He intended to restrain
the discretion of his trustees only
within the limits of what was bene-

volent, or charitable, or religious.”
¢ The option in the present case makes
the gift bad, not because illegal, but
because it introduces a generality
which deprives it of its character of a
charity legacy, and makes it impos-
sible for this Court to execute it.”

(2) 7R. R. 232 (9 Ves. 399).

(8) 7 R. R. 325 (10 Ves. 22).

(4) 6 B. R. 78 (7 Ves. 50, n.).
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the refinements suggested at the Bar, but that I must look to
what the testator really and substantially meant. I cannot
suppose that the testator meant the mortgage of a ship, or of
any personal chattel, or that the testator *contemplated the
investment of the money in Ireland or Scotland, or in any
foreign country. The impression upon my mind is that the
testator intended an investment in real security; but I will
consider that point before I finally decide it.

On the following day his Lordship intimated his adherence
to that opinion.

MANN ». BURLINGHAM (1).
(1 Keen, 235—237.)

A direction to executors to purchase so much freehold land as could be
bought for 100! for a charitable purpose ; and in case land could not be
conveniently purchased within twelve months after the testator’s decease,
to pay 20s. per quarter for such charitable purpose, until such purchase
could be made, does not give the executors such a discretion as to take
the bequest out of the Mortmain Act.

Tae will of John Mann contained the following bequest: ‘I
will and desire my executors to purchase so much freehold lands
as can be bought for 100l., after reserving so much of that 100i.
as shall be sufficient to pay for the conveyance of the land, and
other expenses that the law of the case may require. And I
will that the land so purchased be safely conveyed to trustees,
such as are appointed from time to time to manage the estate
long since given for the support of the Particular Baptist interest
at Great Ellingham, of which interest Charles Hatsker is now
pastor. And my will is, that the land so purchased be so
conveyed as the profits arising therefrom be enjoyed and received
hereafter by the minister or pastor of the aforesaid Particular
Baptist church at Great Ellingham for ever, so as to be con-
solidated with the old estate. And in case land cannot be
conveniently purchased within twelve months after my decease,
my will is that 20s. per quarter be paid to the minister of such
Baptist church as shall be the resident preacher from time to

(1) See now the Mortmain and Charitable Uses Act, 1891, s. 5.—0. A. 8.
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time until such purchase can be made. And I hereby authorize
my' ‘executors’to ‘raise the said 100l so given as aforesaid out
of my real estate or personal estate.”

The question was, whether this bequest was within the
Mortmain Act.

Mr. Wray, for the Attorney-General, submitted that the
executors, under this bequest, had such a discretion as enabled
them to abstain from laying the money out in land, and
consequently to support the charitable *intention of the testator.
In Grimmett v. Grimmett (1), the testator directed a fund to stand
in the name of trustees until the whole could be laid out in the
purchase of lands for a charitable purpose to their satisfaction ;
and Lord Harpwicke supported the charitable gift, and held
that, so long as the statute remained in force, the trustees could
never approve of so laying it out, and it would be a breach of
trust if they did. In this case, the executors had a discretion
to give effect to the testator’s intention in a lawful manner, if
land could not be conveniently purchased within twelve months
after his decease; and as land never could be conveniently
purchased, as long as the Mortmain Act remained in force,
the executors had a continuing discretion. Whenever an alter-
native was presented of executing a charitable purpose in a
lawful and in an unlawful manner, the Court would effectuate
the charitable intention.

Mr. Kindersley, contra, [cited) Gricves v. Case (2), where
the testatrix gave to trustees a sum of money for a charitable
purpose, to be laid out in the purchase of land, and to be placed
out at interest till a purchase could be made, (and] the Court
held, that the gift was void, because land was ultimately the
thing intended to be given, [and Baker v. Sutton (3).]

Tae Master oF THE RoLLs:
If I were called upon to decide upon the very words used
by the testator in the case of Grimmett v. Grimmett, I should

(1) Ambl. 210. (3) Ante, p. 65.
(2) 4 Br. C. C. 67.
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follow the decision of Lord Harpwicke in that case. But the
present case is'\distinguishable.from Grimmett v. Grimmett,
leaving no such discretion to the trustees as that which Lord
Haropwicke made the foundation of his judgment. The words
here are, ‘“‘In case land cannot be conveniently purchased
within twelve months after my decease, my will is that 20s.
per quarter be paid to the minister of such Baptist church,
until such purchase can be made.” There can be no doubt
that the testator intended the trustees at all events to
invest the money in land; and I am of opinion, therefore,
that this legacy cannot stand.

BELK ». SLACK.

(1 Keen, 238—240.)

A bequest of residue of personal estate to A. for life, and after the
death of A. and B. (testator’s sole next of kin) to G. B. and H. B. to be
equally divided between them, share and share alike, or to the survivor
or survivors of them.

G. B. and H. B. both died before the period of distribution: Held,
that their representatives were respectively entitled to a moiety of the
reeidue on the death of B.

WorLiav BeLk, by his will, dated the 16th of November, 1799,
gave the residue of his real and personal estate to trustees upon
trust to pay the interest and produce thereof to his mother
during her life, and after the decease of his mother and daughter
he devised and bequeathed the same to his brother, George Belk,
and his sister, Hannah Belk, to be equally divided between
them, share and share alike, or to the survivor or survivors
of them.

The testator died shortly after the date of his will, leaving
his mother, his daughter Sarah Slack, his brother George Belk,
and his sister Hannah Belk, surviving him. It appeared Dby
the Master's report that George Belk died in 1820, and that
Hannah Belk survived the testator, but had not been heard
of for upwards of thirty years. Sarah Slack, the testator's
daughter, and sole next of kin, survived the testator’s mother,
and died in 1821.
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BELK The bill was filed by the personal representative of George

sick.  Belk'against’'tHe - personal representative of Sarah Slack, and
the question in the cause was, whether the plaintiff was
entitled to a moiety of the residue of the testator’s personal
estate (there being no real estate), or whether, in the events
which happened, the residue was undisposed of at the death
of the surviving tenant for life, and went to the testator’s
next of kin.

Mr. Pemberton and Mr. Parker, for the plaintiff [cited
Shergold v. Boone (1), and Sturgess v. Pearson (2)].

[289] Mr. Kindersley, contra :

* * Here, the legatees having died in the lifetime of

the tenant for life, the period of division never arrived, and
the legacy, at the death of the surviving tenant for life, was
undisposed of, and belonged to the next of kin.

[240] Mr. Pemberton, in reply. * * *

The MasTErR oF THE RoLLs held that Hannah Belk must be
presumed to have died in the lifetime of the surviving tenant for
life; and that the plaintiff, and the representative of Hannah
Belk, were respectively entitled, at the death of the surviving
tenant for life, to a moiety of the residue.

.,1’386; HUTCHINSON ». STEPHENS.
iy (1 Keen, 240—216.)
Rol?ngurt. A testator gave all his lands, tenements, and hereditaments, and the
LANGDALE, residue of his personal estate, to trustees, &c. to the use of his grandson
M.R. H. T. for life, and after his decease in trust for the child and children of
[ 240 ] H. T., at his or their ages of twenty-one, as tenants in common ; but in

case H. T. should bappen to die without leaving any lawful issue of his
body living at the time of his decease, then over.
H. T. had two children, a son, who died in his infancy, and a daughter

(1) 9 B. R. 195 (13 Ves. 370). (2) 20 R. R. 316 (4 Madd. 411).
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who attained twenty-one, but died intestate in the lifetime of H. T., HuTcHINSON
leaving children’t Held, that/in thelevents which happened, the personal €.
estate belonged to the personal representative of the daughter of H. T., STEPHBNA.
and that the real estate vested in her heir-at-law.

Henry WiLkinsoN, by his will dated the 15th of January,
1791, devised and bequeathed his real estate, and the residue of
his personal estate, in the following words: ‘‘ I do hereby give,
devise, and bequeath all and every my freehold houses, lands,
tenements, and hereditaments whatsoever and wheresoever, in
possession, reversion, remainder, or expectancy, and also all the
rest, residue, and remainder of my personal estate whatsoever
not hereinbefore disposed of, after payment *of my debts, [ =241 ]
legacies, and funeral expenses, and the charges of proving this
my will, unto the said William Stephens, Thomas White, and
W. Marriott, their heirs, executors, administrators, and assigns
for ever, (according to the several and distinct estates, rights,
and interests which I have and they can take therein,) in trust
for and to the use of my grandson Henry Tripp, for and during
the term of his natural life; and from and after his decease, in
trust for the child and children of the said Henry Tripp lawfully
to be begotten, if more than one at his, her, and their respective
ages of twenty-one years, in equal shares and proportions, to take
as tenants in common and not as joint tenants; and if there
shall be but one child of the said Henry Tripp living at the time
of his deceass, then in trust for such only child at his or her said
age of twenty-one years. But in case my said grandson Henry
Tripp shall happen to depart this life without leaving any lawful
issue of his body living at the time of his decease, then and in
such case I do hereby give, devise, and bequeath all and every
my said freehold estates, and the said residuum of my personal
estates,” over to the persons therein mentioned.

The testator died in November, 1791, leaving his grandson
Henry Tripp, named in the will, his heir-at-law and sole next of
kin. Henry Tripp had issue a son who died an infant in his
lifetime, and a daughter, Christian Mary, who intermarried with
the plaintiff Hutchinson, and had several children, parties to
the cause.

Christian Mary Hutchinson died in May, 1828, in the lifetime
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HurcmineoN of her father Henry Tripp, who died in the year 1881, and by
srepugxs, his will/béquedthed all his property among the children of his

[ *242 ]

[248]

[244]

[ 245 ]

daughter Christian Mary Hutchinson. The plaintiff Hutchinson
having taken out administration to the estate of his wife, filed
the original bill against the *trustees and persons interested
under the will, claiming the personal estate. He subsequently
became a bankrupt, and a supplemental bill was filed by the
parties elaiming interests under the will against his assignees.

Mpr. Pemberton and Mr. Rogers, for the plaintiff in the
original suit :

The plaintiff in the original suit claimed, under the will of the
testator in the cause, as administrator of his wife, the whole of
the testator’s personal estate ; and as executor and trustee under
the will of Henry Tripp, he has, notwithstanding his bankruptcy,
a sufficient interest to maintain the suit. * * The plaintiff has
no interest in the real estate. [They cited Sturgess v. Pearson (1).]

Myr. Tinney and Mr. Longley, for the children of Christian
Mary Hutchinson :

* * There is no direct gift to the grandchildren, because
the testator clearly contemplated that they would take a deriva-
tive interest under the gift to their parents; and that derivative
interest can only be given by enlarging the estate of the parents
to a fee-simple. An indefinite estate to A., and if A. do not
attain twenty-one, to B., gives the fee to A. by implication, if
he attain twenty-one. That the testator intended to make an
effectual provision for the grandchildren of Henry Tripp is
manifest from the limitation over, in case Henry Tripp should
die without leaving issue; and that provision is effectuated by
giving the children a fee. * * *

Mr. Preston, for the executor and trustee under the will of
Henry Tripp:

*# * The limitation over could not take effect, because,
although Henry Tripp left no children, he left grandchildren,

(1) 20 B. R. 316 (4 Madd. 411).
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who answered the description of lawful issue, though no devise
was made to'them.' He' became 'entitled, *therefore, in the
events which happened, both to the real and personal estate of
the testator as heir-at-law and next of kin. * * *

Mr. Pemberton replied as to the personal, and Mr. Tinney
as to the real estate. :

The Master oF THE RoLLs held that, in the events which
happened, the personal estate belonged to the personal repre-
sentative of the daughter of Henry Tripp, and that the real
estate vested in her heir-at-law. The intention of the testator
appeared to be, to make a provision by way of settlement for the
family of Henry Tripp; and that construction would effectuate
his intention.

BOOTH ». LEYCESTER (No. 1)(1).
(1 Keen, 247—267; 8. C. 5 L. J. (N. 8.) Ch. 278; affirmed on appeal,
3 My. & COr. 459—471; 8. C. 8 L. J. (N. 8.) Ch. 49.)
The Court will not give interest upon the arrears of an annuity, unless
a special case be made.

.Upox the point mentioned in the head-note, the MasTER oF
THE RoLLs said :]

In the ordinary case of dower, or jointure, or rent-charge, or
of annuity given by will, and no special circumstances in the
case, it was admitted that the annuitant would not be entitled to
interest on arrears; but it is said that the case is different, first,
—where the nature of the security is such that if the remedy
had been enforced at law and possession taken, the party would
have been entitled to retain possession till he was satisfied, not
only in respect of the principal but of the interest on the arrears;
secondly, where the conduct of the grantor, or the situation of
the property is such that the creditor could not by any diligence
of his own have procured payment, but took all necessary steps

(1) Another point which arose in 579, and will be found post, p. 123.
this suit is reported in 1 Keen, —O. A.S.
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as soon as he had any prospect of obtaining fruit from his
diligence.

As I am of opinion that the facts on which the second point is
raised are not made out in evidence, it is not necessary to
consider that.

As to the first point, the contract was for the purchase of a
redeemable annuity during the life of Sir John Roger Palmer. The
securities were of two kinds, one by demises and assignments,
with power to distrain and enter, and after entry to continue
in possession till payment of the arrears, and all such costs,
charges, damages, and expenses as should be occasioned by
non-payment. The other securities were by mere covenants,
but in both cases there were judgments for the debt and
damages (1).

A great many cases were cited. In the older cases the Court
considered that it was a matter of discretion to give or refuse
interest on the arrears of annuities. *That notion has long been
exploded, and it has been considered that a special case is
necessary. If the annuitant is delayed in his proceedings at law
by the interposition of this Court at the instance of the debtor;
or if the debtor seeks the aid of this Court to relieve him from
the hardships to which he may be exposed at law, this Court
will allow interest on the arrears; and the principal question
here is, whether this is such & special case as, according to the
principle on which the Court has acted, entitled the annuitant to
interest on the arrears. The mere nature of the contract does
not entitle him to such interest. There is nothing in the instru-
ments to shew that interest on the arrears was in contemplation,
and the successive payments, which were contracted for, were
not absolute payments to be made at any fixed times, but con-
tingent payments to be made if Sir John Roger Palmer should
be living at the appointed times. The case of Robinson v.
Cumming (2) shews that the right of entry, as to the annuities in
respect of which there was a right of entry, does not give a right
to interest on arrears; and the case is not in this Court advanced

(1) The statute under which judg- —O. A. S,

ments carried interest (1 & 2 Vict. (2) 2 Atk. 411.
c. 110, 8. 17) was not then passed.
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by the authority to hold till all costs, charges, damages, and
expenses are paid.

{On appeal the Lorp CHANCELLOR upon this part of the case
said :]

It was attempted to support the claim to interest on the
ground that the grantor had withdrawn himself from the country,
and by his own conduct prevented the plaintiff from obtaining
payment; but the evidence did not make out such a case, and
the question therefore is, first, whether the charge upon the
property entitles the annuitants to interest; and, secondly,
whether the judgments do so.

The argument upon the first point is twofold; first, that
though interest upon arrears is not stipulated for, in terms, by
the annuity deeds, yet there are provisions which are equivalent,
and therefore include it ; secondly, that the annuitant, if he had
pursued his remedy at law, might have obtained interest upon
the arrears, and that he ought, therefore, to be allowed interest
in equity.

The first ground rests entirely upon the provision, in the clause
of entry, that the annuitant shall hold, until not only the arrears
of the annuity, but all such costs, losses, charges, damages, and
expenses, a8 shall be occasioned by the nonpayment of the
annuity at the days and times stipulated, shall have been paid ;
and upon some similar expressions which occur in the proviso
for the cesser of the term. These provisions, it is contended,
amount to a contract for interest. If, however, the parties had
intended to contract for interest upon arrears, it would have been
very easy for them to do so. Damages may, no *doubt, be an
equivalent for interest; but the two things are not only not the
same, but are of a precisely opposite nature. Interest contracted
for is due under the contract, and in pursuance of it; but
damages are a compensation for a breach of the contract. It is
impossible that the parties could have intended by these terms
to contract for the payment of interest upon arrears; and a
reference to other parts of the deed puts this beyond all doubt.
The power of distress is for the annuity, and all arrears thereof,
as in the case of a rent, to the intent to satisfy the arrears, and
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all costs, charges, and expenses to be occasioned by the nonpay-
ment of the same. ~Next comes the clause of entry, in which the
word ‘ damages,’’ coupled as it is with the words ¢ costs, charges,
and expenses,”” must be construed to mean damages incurred by
or incident to the entry and holding possession. In declaring
the trusts of the term, the expression is, ‘‘ to raise the arrears of
the annuity, together with all such damages, costs, charges, and
expenses as the annuitant shall expend or be put unto by reason
of the nonpayment of the annuity.” In a subsequent part of
this clause, the expressions are, ‘‘ costs, charges, damages, and
expenses incurred, suffered, borne, sustained, and laid out, by
reason, or on account, of the nonpayment of the annuity.” If it
had been intended to stipulate for interest upon the arrears, or
for an equivalent for it, that would have formed part of all the
trusts, and an object of all the remedies; but, with respect to
the 4,000L., the trust is only ** to secure payment of the arrears,
and all costs, charges, and expenses incurred or sustained by
reason of the nonpayment.” The covenant for payment is only
for the annuity and the arrears thereof. So, it is provided that,
upon the death of the grantor, ‘ and full payment of all arrears,
and of all such costs, charges, and expenses as aforesaid,”” satis-
faction shall be entered up on the judgments ; and, in the clause
of repurchase, the provision is for *payment of what shall be
due “ on account of the annuity, and of such costs, charges, and
expenses as aforesaid.” It appears to me clear that this deed
does not contain any stipulation for interest upon arrears, or
for any equivalent for it; but that the expression relied upon
was introduced only for the purpose of securing the grantee
against any damages or losses which he might sustain in
enforcing the remedies, and not from the breach of the contract
for payment. * * *

If, upon the second part of the argument, namely, that, if the
annuitant had pursued his remedy at law, he might have
obtained interest, and that he ought therefore to be allowed
it in equity, it be meant that the deed gave him at law a
right to interest, that is answered by the observations I have
made upon the deed itself. But if it be meant that, if the
annuitant or his trustee had obtained possession under the
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powers in the deed, this Court would not have relieved the
grantor against' 'sach -possession “without payment of interest
upon the arrears, that argument is answered by the fact, that
the grantor, or those who derive title through him, are not
in this suit seeking any such relief; that the grantee never
did avail himself of his legal remedies, but is now applying
to this Court for relief; and the authorities shew that in
such a case this Court does not give interest upon arrears of
annuities.

(Cpon this subject his Lordship cited Robinson v. Cumming (1)
and other awthorities to the same effect, and he concluded his
judgment on the point by saying:] I must necessarily come to
the conclusion that, upon this first head, namely, the right of
the annuitant, independently of the judgment, he is not entitled
to interest upon the arrears; and that the decision of the MasTER
or THE RoLLs upon that point is correct.

Appeal dismissed with costs.

WHATTON ». CRADOCK.
(1 Keen, 267—269; 8. C. 6 L. J. (N. 8.) Ch. 178.)

‘Where the amount of principal and interest due upon a mortgage has
been found by the Master’s report, the rule now is to compute subsequent
interest upon the principal only ; and the time for payment of the money
found due upon a mortgage is enlarged upon the terms of paying the
interest and costs found due.

Tee bill was filed for the purpose of having the estates devised
by the testator in the cause sold free from incumbrances; and
the trusts of the will carried into execution. By the decree at
the hearing it was referred to the Master to inquire what incum-
brances were subsisting upon those estates, and it was ordered
that the estates should be sold. The Master by his report, dated
in April, 1885, found, among other things, that the principal
sum of 1,200l., and 815!. interest, making the aggregate sum of
1,515l., were due to Isaac Faulkner in respect of a mortgage.
The estates were sold, and the purchase-money paid into

(1) 2 Atk. 409.
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Court ; and upon the reference back to the Master to compute
subsequent interest-and ' costs directed at the hearing on further
directions,

Mr. John Romilly, for the incumbrancer, submitted that he
was entitled to have interest computed upon the aggregate sum
of principal and interest found due by the Master from the date

-of the report; and he cited Bickham v. Cross (1), where Lord

Harpwicke laid it *down as the rule of the Court, ¢ that where
the mortgagor came to redeem, and the mortgagee to foreclose,
and afterwards there is & report computing what is due for
principal, interest, and costs, all that is considered as one
accumulated, consolidated sum; and if the Court enlarges the
time, and it goes back to the Master to compute subsequent
interest and costs, the Master reports the subsequent interest
upon the whole sum.”

Myr. Pemberton and Mr. Kindersley, contra.

Tae MASTER OF THE RoLLS :

From an early period it was considered that the Master’s
report finding the interest due on a mortgage debt made that
interest principal, and that, if payment was delayed, interest was
to be computed from the date of the report upon the aggregate
amount of the principal, previous interest, and costs; and on
enlarging the time for payment of what was found due to the
mortgagee on his bill of foreclosure, the course was to give him
interest on the whole sum previously found due for principal,
interest, and costs. This was held to be the practice by Lord
Harpwicke in the case referred to. [His Honour here mentioned
other cases to the same effect.]

But the practice is now different, and the time for paying what
is found due on the mortgage is enlarged upon payment of the
interest and costs found due, and the subsequent interest on the
principal only, and subsequent costs are directed to be computed
and taxed. And a distinction has been taken between a decree
for sale and payment of incumbrances according to their priorities,

(1) 2 Ves. Sen. 471.
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and a decree for foreclosure. Thus Lord King, in Neal v. The
Attorney-General (1), refused to give interest upon the whole sum
reported due for principal, interest, and costs to a prior against a
subsequent incumbrancer, but without prejudice if there should
be a surplus. So in Harris v. Harris (2), Lord HARDWICKE
recognised the distinction between the case of a foreclosure and
a decree for sale. And in cases of this nature, where the amount
of principal and interest due upon a mortgage has been found by
the Master’s report, and it has been referred back to the Master
to compute subsequent interest, it has been the practice, for
many years past, to compute such subsequent interest upon the
principal only.

MEREDITH ». BOWEN.

(1 Keen, 270—273.)

Interest at 4 per cent. ordered to be paid upon a debt, not in its nature
bearing interest, vexatiously withheld by a husband from the executor
of his deceased wife.

Tae demand of the plaintiffs in this suit, which arose out of a
contract not in its nature carrying interest, having been estab-
lished by an issue, and it appearing by a letter of the defendant
Williams, dated the 12th of February, 1881, that he had expressed
his determination not to pay the sum in question, unless com-
pelled by law, it was now asked, on the part of the plaintiffs, at
the hearing on further directions, that the defendant Williams
might be ordered to pay interest at 5 per cent. on the debt wrong-
fully detained by him from the date of his refusal to pay it.
The facts of the case are stated in his Lordship’s judgment.

For the plaintiffs, Arnott v. Redfern (3) was cited as an authority

which proved that, where there had been a wrongful withholding .

of a debt arising out of a contract which did not carry interest,
interest in the shape of damages might be allowed by the jury for
the unjust detention of the money; and it was argued that the
defendant Williams having improperly delayed the payment of

E g 5112-& 23;2. (3) 3 Bing. 353.
o 4 .
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Mnnm-rn a just demand, the case fell within that class of recognised

BOWIN

(2711]

[ *272 ]

exceptions' 'to' ‘the ‘géneral rule, where a court of equity would
grant interest upon an annuity, or other debt not in its nature
bearing interest: Booth v. Leycester (1). In this case, the debt,
consisting of money advanced by a wife out of her separate
property to her husband, could not be recovered at law.

Mr. Tinney, Mr. Temple, Mr. Bethell, and Mr. Metcalfe, for
the plaintiffs.

Mr. Pemberton, Mr. Kindersley, and Mr. James Russell,
contra.

TrE MasTER OF THE RoLLs :

Elizabeth Williams, being entitled to a sum of stock in the
New 4 per cent. Annuities to her separate use, advanced to her
husband, the defendant Thomas Williams, out of that property
the sum of 1,000l. by way of loan; and by her will, dated the
18th of January, 1830, she made the following bequest : *‘ I leave
1,000.., now in Mr. Williams’s hands, and 1,000l., in the New
Fours, to Richard James;” out of which James was to pay the
annuities therein mentioned to the plaintiffs.

The testatrix died shortly after the date of her will, and a few
days after her decease a copy of the will was sent by her executor
to her husband. It does not appear that any direct demand of
payment was made by the executor at that time; but from a
letter addressed shortly afterwards to the executor by Thomas
Williams, it appears that the husband expressed his dissatis-
faction at the bequest made by his deceased wife, and declared
that he never would pay the sum of 1,000l., unless compelled
by law. For some reason, which does not appear, the executor
seems to have considered that he had not the means of recovering
his demand, and no steps were taken by him for that purpose.
The plaintiffs, who are the annuitants entitled under the specific
bequest, seem also to have been of the same opinion, for in their
bill, which was filed in April, 1832, they state that the money
could not be recovered ; and it was *not until April, 1888, that

(1) Ante, p. 75
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they altered their opinion in that respect, and, upon an amended MzrepiTH

bill, insisted thatthe money might be recovered, and would have
been recovered but for collusion between the executor and Thomas
Williams the husband. Williams insisted that the money which
was represented to have been advanced to him by his wife as a
loan, was, in point of fact, a gift. The evidence being conflicting
as to that point, an issue was directed, at the hearing of the
cause, to try whether the money was advanced by way of loan,
or was intended to be a gift ; and, after an unsuccessful appeal
by the defendant Williams from the order directing the issue,
that issue has been found in favour of the plaintiffs. The fact
that it was a loan having been established, the question now is,
whether or not Williams shall pay interest upon the 1,000l
What was the precise nature of the contract, and whether
Williams was to pay interest or not to his wife during her life is
not in any way established. No assistance, then, being afforded
by the nature of the contract between the parties at the time the
loan was made, what is to govern the Court in deciding the
question, whether interest is or is not to be recovered? It
appears from the letter that Williams was aware what would
be the consequence of his resistance to the payment of the
money, and yet refused to pay it. He puts the parties to a suit
to recover their rights, and declares his intention to interpose
every obstacle in their way until he is compelled to pay by law.

It is 1mpossible for me to consider this otherwise than as a
vexatious resistance. He might have had reason to think it a
gift rather than a loan; but the fact of its being a loan and not
a gift having been established, I am bound to declare, and I
should be giving a premium *for a resistance which must be
considered as vexatious if I held otherwise, that he must pay
interest upon the amount of the 1,000l. from the date of his
refusal to pay it, and, under all the circumstances, the case being
one not entirely free from hardship, at 4 per cent. With respect
to the costs of the suit, those which relate to the taking of the
accounts must be borne by the estate of the testatrix, and those
which relate to the recovery of the specific legacy must be paid
by the defendant Williams.

6—2
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BROWN ». BROWN (1).

(1 Keen, 275—278.)

Priority of particular legacies.

A testator gave 1,000l to trustees, upon trust to pay the interest to his
wife during her life, and after her decease he declared his will to be, that
the 1,000/. should become part of his personal estate, and applicable to
the trusts or payment of the legacies given by his will; and he gave a
legacy of 500L. in trust for N. M. and his wife, in nearly the same words:
Held, that a priority was given to these two legacies.

Tae will of William Brown contained the following bequest :
“] give and bequeath unto Edward Bowring and Benjamin
Lawrence, the sum of 1,000l sterling, upon trust to invest the
same in the purchase of some or one of the public stocks or funds
of Great Britain, in their joint names, and to lay out the same
on mortgage, or otherwise, at interest; and, when so invested,
upon further trust to pay to, or otherwise permit and suffer my
wife, Harriet Brown, to receive the interest and dividends thereof
during the term of her natural life ; and from and immediately
after her decease my will and meaning is, and I direct that the
said sum of 1,000l. sterling, or the stocks, funds, and securities
in or upon which the same shall be invested, shall fall into and
become a part of my personal estate, and applicable to the trusts
or payment of the legacies given by this my will.”

The testator next gave several pecuniary legacies, and pro-
ceeded to give a legacy of 500l. to trustees in trust for Noah
Meadows and his wife, for their joint *lives, and the life of the
survivor of them, in nearly the same words as those used in
the bequest for his wife, the only difference being, that, after
the decease of the survivor of them, he directed that ¢ the said
sum of 500i. sterling, or the stocks, funds, and securities in or
upon which the same should be invested, should fall into and
become a part of his personal estate, and applicable to the trusts
or payment of the several legacies given by his will.” He then
gave legacies to two of his servants, and bequeathed the residue
of his estate and effects to his brother, Joseph Brown.

The testator’s estate being insufficient to pay the legacies, the
question in the cause was, whether the legacies to the testator’s

(1) In re Schweder's Estuate, '91, 3 Ch. 44, 60 L. J. Ch. 656, 65 L. T. 64.
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wife, and to Noah Meadows and his wife were entitled to priority,
or were to abate in proportion with the other legacies.

Myr. Kindersley and Mr. Dizon, for the widow [cited
Leiwcin v. Lewin (1)].

Mr. Pemberton and Mr. Spurrier, contra :

Lewin v. Lewin was determined upon a special ground, which
Lord Harpwicke explained in the subsequent case of Blower v.
Morrett (3) ; and it is now well settled, *that a wife stands in no
better situation, where the fund is deficient, than any other
legatee. [They cited Beeston v. Booth (3).]

Tae Master or THE RoLLs:

Prima facie a testator must be presumed to intend that all his
legacies should be equally paid, and the onus is upon those who
contend for a priority to shew that the testator meant to give a
preference to a particular legatee.

In this case the testator gives 1,000l. to trustees, upon trust
to invest the same, and pay the interest to his wife for her life;
and after her decease he declares his will to be, that the 1,000L.
“ should become a part of his personal estate, and applicable to
the trusts or payment of the legacies given by his will ; ” and
the legacy of 500 given in trust for Mr. Meadows and his wife
is in almost the same words, the only difference being that, in
the corresponding passage, he declares that the *500l. shall
become applicable to the payment of the  several” legacies
given by his will.

If the testator had contemplated that all his legacies would be
at once satisfied, it would have been unnecessary to direct that
the two legacies in question should be applicable, after the
decease of the legatees, o the payment of the legacies given by
his will. He cannot be reasonably presumed to have con-
templated, as has been suggested at the Bar, the death of the
three legatees to whom these two legacies are given, within
a twelvemonth after his decease; and there is nothing in the

(1) 2 Ves. Sen. 415. (3) 20 B. R. 287 (4 Madd. 168).
(2) 2 Ven. Ren. 420.
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language of the will which affords ground for the argument that
he inténded 'to' ‘provide for such a possibility. There is no way,
therefore, in which effect can be given to the words used by the
testator but by giving a priority to these two legacies.

FOSTER ». HARGREAVES.
(1 Keen, 281—288.)

The Crown as assignee by operation of law (under an inquisition and
extent) of a Crown debtor’s equitable interest in a fund in Court does
not obtain priority over a previous equitable assignee for value whose
assignment was not completed by notice.

In the month of January, 1812, George Ridge was one
of the partners in the banking house of Cocks, Biddulph &
Co., and was also a customer of the house. On the 156th of
January in that year George Ridge transferred the sum of
8,000l. from his separate cash account *with the firm to the
account of his son John Holman Ridge, who drew it out for
his own use.

By this transaction John Holman Ridge became indebted to
George Ridge, and on the 20th of February, 1812, an indenture
was executed by and between John Holman Ridge of the one
part, and George Ridge of the other part, whereby John Holman
Ridge assigned to George Ridge his right to a sum of 10,000L.
and certain other property represented by a fund in Court, to
hold the 10,000l. and other property in trust, that George
Ridge should first deduct his costs, and in the next place
should retain and apply the residue, as far as the same would
extend, in payment and discharge of the money then due from
John Holman Ridge to George Ridge with interest, and also in
further payment of all and every other sums of money which
George Ridge should or might advance or pay to or for the use
of John Holman Ridge with interest, and subject to those trusts
in trust for John Holman Ridge.

John Holman Ridge died in August, 1816. At the time of his
death he was indebted to his father in the before-mentioned sum
of 8,000l and interest thereon from the day of the advance. He
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was indebted to the banking house of Cocks, Biddulph & Co. (in
which his father was a partner), in the sum of 15,657/. 8s. 11d.,
which was secured by a bond. He was also largely indebted to
the Crown,‘ and, in respect to the Crown debt, George Ridge
was liable to a considerable extent under bonds which he had
executed in the years 1802 and 1808 as one of the sureties
for his son.

In January, 1817, Cocks, Biddulph & Co. treated the debt of
15,6571. 8s. 11d., due from the estate of John Holman Ridge
as a bad debt; and they placed it as such to the debit of the
capital, and profit and loss account *of the partners; and each
partner’s share of the aggregate loss, including this particular
loss, being set off against his capital and interest in the concern,
George Ridge, who was partner for a fourth share, had in effect
to bear the loss of 8,9141. 7s. 2d., being one-fourth of the debt of
15,6571. 8x. 11d.

George Ridge died in October, 1824, and in February, 1826,
the Crown issued process against his executor, to enforce his
Liability upon the bonds, by which he had become one of the
sureties for his son; and in consequence of this proceeding,
the executor of George Ridge paid to the Crown two several
sums of money, viz. 2,000l. on the 14th of October, 1828, and
818L. 11s. 8d. on the 10th of April, 1829.

Before either of these sums was actually paid, and on the
9th of June, 1827, an inquisition under a writ of diem clausit
extremum was taken, and by the inquisition, after finding certain
particulars relating to a debt due from Lord Crewe to John
Holman Ridge, and the securities for the same, (being in fact
the property comprised in the indenture of the 20th of February,
1812), it was stated that George Cooper Ridge, the executor of
George Ridge, claimed all such benefit as he was entitled to
under the same indenture, and the sheriff returned that he
bad seized and taken the property into the hands of his
Majesty.

By an order in the cause, dated the 20th of November, 1834,
it was referred to the Master to inquire whether the executor of
George Ridge, or any and what other person was entitled to or
beneficially interested in the fund in question under any deed or
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other security ; and the Master was to state priorities, and take
an account of whatowas due.

The Attorney-General claimed the fund, free from any claim -
on the part of the executor of George Ridge ; and the executor
claimed the benefit of the deed of the 20th of February, 1812, as
a security, first, for the 8,000l. advanced on the 15th of January,
1812, and interest; secondly, for the 8,914l. 7s. 2d., the loss
which George Ridge sustained by reason of John Holman Ridge’s
debt to Cocks, Biddulph & Co. proving bad; and thirdly, for the
sums of 2,000l. and 818l. 11s. 8d., paid to the Crown by the
executor of George Ridge in respect of his liability under the
surety bonds.

The Master reported in favour of the executor of George Ridge
on all points, and the case now came on upon a petition of
the executor to confirm the report, and a cross-petition of the
Attorney-General, and & nominee of the Crown raising objections
to the report, and praying that it might not be confirmed.

Myr. Pemberton, Mr. Kindersley, and Mr. Koe, in support of
the petition, contended that the sum of 8,000l. advanced by
George Ridge, the father, and the sums of 2,000.. and 813!. 11s. 8d.
paid by the petitioner in respect of the liability of George Ridge
as & surety for his son were clearly debts secured to the estate
of George Ridge, the father, under the assignment of February,
1812. It has been held that the Crown might take goods under
an extent after they had been seized by the sheriff but not sold,
because the property continued in the debtor until sale, and the
seizure by the officer of the law was for the benefit of those who
were by law entitled, Giles v. Grover (1) ; but the Crown could
not avoid an equitable mortgage, Casberd v. The Attorney-
General (2); or a bond fide assignment in trust for creditors:
*Rex v. Watson (3). * * *

The Solicitor-General and Mr. Wray, contra, [relied] upon
the principle established -in the cases of Dearle v. Hall (s), and
Loveridge v. Cooper (5). * * *

(1) 36 B. R. 27 (9 Bing. 128; 1 (8) West on Extents, 115.

CL & F. 72). (4) 27 B. B. 1 (3 Russ. 1).
(2) 20 R. R, 871 (6)Prioe,{411). (6) 27 B. B. 1, 12 (3 Russ. 1, 30).



VOL. XLIV. 1836. (CH. 1 KEEN, 286—288.

Mr. Pemberton. in reply., * * *

Tae MasTER orF THE RoLis:

In the petition of the Attorney-General all the claims of the
executor are objected to upon the ground that the property,
comprised in the deed, consisted of choses in action, and no
notice, as it is alleged, was given to the trustees by whom the
funds were held or ought to have been realised ; and the two
last claims are objected to on grounds peculiar to themselves.
Upon a consideration of the circumstances of this case, I think
that the doctrine of notice, as established by the cases of
Loveridge v. Cooper and Dearle v. Hall (1), is not applicable,
and, there being no other objection to the claim of the 3,000!. and
interest, I am of opinion that the Master’s report in that respect
must be confirmed.

As to the 8,914l. Ts. 2d. it is clear that, so far as that claim is
concerned, John Holman Ridge never contracted any debt to
George Ridge separately. His dealing with the firm began
before the date of the deed of the 20th of February, 1812 ; the
very debt thereby principally secured was a debt which had
become due to George Ridge by a transfer in the partnership
books, and by John Holman Ridge availing himself of it. The
debt contemporaneously due to the partners was secured by a
distinct and separate bond, and I cannot construe the deed in
such a way as to make it a security for what might become due
from John Holman Ridge to the partners; and considering that
this debt was due to the partners alone, so long as John Holman
Ridge lived, I do not think that the mode in which the partners,
after his death, thought fit to deal with the debt amongst them-
selves could alter the right which any of them had against his
estate. Upon the whole, it appears to me *that the Master has
erroneously found the 8,914l. 7s. 2d. and the interest thereon to
be a charge on the fund in Court.

As to the sums of 2,000l.and 8181.11s.8d.,at the date of the deed,
at the death of John Holman Ridge, and at the time of his own
death, George Ridge was liable to pay these sums on account of

(1) 27 B. B. 1, 12 (3 Ruse. 1, 30).
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John Holman Ridge. If he had paid them, they would have
been’ ‘payments' - made 'to 'the use of John Holman Ridge, and
would clearly have been secured by the deed. At last they were
paid by the executor to the Crown in discharge pro tanto of John
Holman Ridge's debt under compulsory process, which had
issued and was in force before the inquisition. I think that a
court of equity would not at any time have permitted John
Holman Ridge to redeem his interest in this fund without
relieving George Ridge from the liability on his bonds, and I am
of opinion that in this respect the Master’s report is right.

Confirm the report as to the 8,000L., 2,000l. and 3138l. 11s. 8d.
and the interest thereon respectively.

Allow the objection as to the 8,914l. 7s. 2d. and interest.

Compute subsequent interest on the sums as to which the
report is confirmed, and sell so much of the fund in Court
(16,9261. 18s. 3d. Bank 8 per cent. Annuities), as will be
sufficient to pay the same, and transfer the remainder to Mr.
Maule as nominee on behalf of his Majesty.

ATTORNEY-GENERAL ». SMITHIES.
(1 Keen, 289—308; S. C. 5 L. J. (N. 8.) Ch. 247.)

{SEE the report of an appeal from this decision in 2 My.
& Cr. 185.]

STOREY ». LORD GEORGE LENNOX.
(1 Keen, 341—357.)
[AFFIRMED on appeal as reported in 1 My. & Cr. 525.]
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BODDYocw.cADAWES (1).
(1 Keen, 362—368.)

A testator gave legacies out of a sum of stock to the grandchildren
named in his will on their attaining the age of twenty-one; and if any
of them should die under twenty-one, their portion to be equally divided
among such of them as should attain twenty-one; but if the whole of his
said grandchildren should die under that age, then he gave the interest
of the sum of stock to the father of the said grandchildren for his life,
and after his decease the principal, as therein mentioned :

Held, that the grandchildren were entitled to the interest during their
minority.

Hexry Dawes made his will, dated the 81st of January, 1827, in
the following words : ‘‘ After my just debts and funeral expenses
are paid, I give unto my executor and the trustees hereinafter
named the sum of 10,000!. stock in the 84 per cent. Annuities in
trust for the following purposes ; that is to say, I give to Mr.
John Marlett Boddy the interest arising from the sum of 2,5001.
of the above-named stock for and during the term of his natural
life, and from and after his decease I hereby give and bequeath
the aforesaid sum of 2,500l. to be equally divided amongst the
children of my late daughter, Jane Maria Boddy, or their
descendants ; *but should there be none of them surviving, then
my mind and will is that the said sum be equally divided
amongst such other grandchildren as I may then have living,
or in default thereof, to my legal representatives; and I hereby
give to my grandson, Henry Dawes Boddy, the sum of 2,500l. of
the above-named stock ; and to my grand-daughter, Georgiana
Maria Boddy, the sum of 1,500l. of the above-named stock ; and
to my grand-daughter, Amelia Jane Boddy, the sum of 1,500l. of
the above-named stock ; and to my grandson, George Frederick
Boddy, the sum of 2,000l. of the above-named stock, on my
above-named grandchildren respectively attaining the age of
twenty-one years; but should any of my said grandchildren die
before the age of twenty-one years, then my mind and will is
that their portion be equally divided amongst those of my said
grandchildren who shall attain the age of twenty-one years; but

(1) This case has been judicially Dundas v. Wolfe Murray (1863) 1
described as ‘‘special in its circum- H. & M. 425, 431.
stances:” per Page Woop, V.-C,,
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should the whole of my said grandchildren die before attaining
the age of twenty-one years, then my mind and will is that the
interest arising from the above-named sum be enjoyed by the
said John Marlett Boddy for and during his natural life, and
from and after his decease then the principal to be divided
amongst such other grandchildren as I may then have living,
or in default thereof, then to my legal representatives; and I
hereby give and bequeath all the rest and remainder of my
property not hereby devised, real and personal, of whatever
nature or kind it may be, unto my son, Henry John Dawes, his
heirs, executors, and assigns, for ever ; and I do hereby appoint my
said son Henry John Dawes my sole executor ; and for the carrying
of the above-named trusts into execution, I do hereby appoint my
said son Henry John Dawes, together with Thomas Greenwood and
William Spencer, trustees for the purposes hereinbefore named.”

The testator died, leaving the plaintiffs, his grandchildren named
in the will, who were all infants, and John Marlett Boddy, their
father, surviving him ; and the question in the cause was, whether
the infants were or were not entitled to maintenance.

Mr. Tinney and Mr. Seton, for the plaintiffs. * * *

Myr. Pemberton and Mr. Parker, contra :

* * The rule is, with the single exception of the case of
parent and child, that interest, unless expressly given, can never
be allowed upon a contingent legacy. * * Even in a case
between parent and child, the Court will not direct the interest
of a contingent legacy to be applied for the child’s maintenance,
unless the parent is totally incapable of maintaining it. Butler v.
Butler (1), Kime v. Wellfitt 3). * * *

Mr. Tinney, in reply. * * *

Tar MasTeR OF THE RoLLs :

The testator, by giving the legacy to his executor and trustees,
has separated the 10,000l. 83} per cent. stock from the general
residue of his estate. He has given the interest arising from
2,5001., part of the whole legacy, to John Marlett Boddy for his

(1) 8 Atk 58, (2) 30 B. RB. 211 (8 Sim. 583).
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lite ; the remainder of the 10,000l. he has given in different
shares to his grandchildren named, on their respectively attain-
ing the age of twenty-one years, and has not, in terms, disposed
of the interest during their minorities ; but he has directed that
if they all die before attaining twenty-one years of age, the
interest ‘‘ arising,” not the interest which has arisen, from the
whole legacy shall be enjoyed by John Marlett Boddy, during
his life. The question is, whether he has disposed of the
interest during the minorities of the legatees. There is weight
in the argument that the word ‘ portion ™ in this will may have
been used only in the sense of * part or share;” but it may
have been used in a sense more favourable to the grandchildren ;
and looking at the whole of this will, it appears to me to afford
a reasonable inference that the testator intended to give the
intermediary interest to the grandchildren, who were to take
the principal on their attaining the age of twenty-one years.

SAWYER ». BIRCHMORE (1).
(1 Keen, 391—403; S. C. 6 L. J. (N. 8.) Ch. 277; varied on appeal,
2 My. & Cr. 611.)

The circumstance that an intestate’s personal estate has been dis-
tributed in a suit, among the persons appearing to be his sole next
of kin, does not necessarily preclude other persons having an equal title
to that character, from afterwards instituting a new suit against the
next of kin who have been thus overpaid, and compelling them to refund
a proportion of their shares.

Tue bill was filed by persons stating themselves to be five of
the next of kin, or the representatives of five of the next of kin
of James Clear, deceased, at the time of his death, and it prayed
that the defendants, Ann Birchmore, Henry Robert Briggs,
Robert Briggs, and Henry Panton Reeves, might refund the
several sums which it was alleged they had been overpaid under
8 decree of the Court, in order that the plaintiffs might receive
what they alleged themselves to be entitled to.

The testator, James Clear, died on the 15th of January, 1814,

having made a will by which he bequeathed the *residue of his

(1) Mohan v. Broughton [1899] P. 211, 68 L. J. P. 91; aff. [1900] P. 56,
@L.J. P. 20.
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personal estate to his wife, and appointed the defendants,
Thomas' PeterOStone.@nd Mary Smith, his executors. The
testator's wife having died in his lifetime, his residuary personal
estate was undisposed of by his will, and became divisible among
his next of kin. His will was proved by the defendants Thomas
Peter Stone and Mary Smith. In the year 1825 Mary Smith,
alleging that the testator died without leaving any next of kin,
filed a bill against her co-executor Stone and the Attorney-
General to have the testator’s personal estate administered under
the direction of the Court.

By the decree, dated the 6th of July, 1827, it was referred
to the Master to make the usual inquiries as to the next of kin.

On the 8th of April, 1880, the Master reported that Ann
Birchmore, Henry Robert Briggs, and Robert Briggs, three of
the defendants to this cause, together with four other persons now
represented by the defendants, Ann Birchmore, Henry Robert
Briggs, Robert Briggs, and Henry Panton Reeves, were the only
next of kin of James Clear, the testator, at the time of his death.

The report being confirmed, a supplemental bill was filed to
bring the persons so found to be the next of kin, or their
representatives, before the Court; and by a decree, dated the
2nd of July, 1880, they were declared to be entitled to the
residuary estate; the accounts were directed to be taken, and
were accordingly taken ; and at the hearing for further directions
on the 16th of April, 1881, it was referred back to the Master
to tax all parties their costs; and it was ordered that, after
payment thereof, the residue of the testator’s estate should be
apportioned and divided among the persons who were, or who
represented *those who had been found to be, the next of kin.

On the 16th of June, 1831, the Master reported that the
ultimate residue to be divided among the next of kin of the
testator living at his death, and the representatives of such
of them as had since died, amounted to 5,659l. 18s. 8d., and,
pursuant to the decree, divided that sum into seven equal parts
of 808l. 11s. 2d. each, and the estate was distributed into those
shares accordingly.

On the 2nd of May, 18388, each of the defendants, among
whom the residue of the testator’s estate had been distributed,
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received from the solicitors of the plaintiffs the following
\etter :

“ S,—Our clients, Mr. T. P. Day, Mr. R. Carter and his
sister, and Mr. G. Sawyer, have just put into our hands papers
and documents to substantiate their claims as ‘some of the next
of kin of James Clear, late of Leatherhead, deceased, which
papers were some time ago lodged. first with Mr. Gilman, and
afterwards with Mr. Auberry, to carry such claims into the
Master’s office in the Chancery suit brought by Miss Smith
against the executors, but which, as it now appears, by some
unaccountable misconduct was not done. This neglect, however,
will not deprive our clients of their shares of the funds, seeing
that their claims were perfectly well known to you and the other
parties who obtained the funds out of Court. According to our
tmpression, the amount to have been divided among the next of
kin was 5,787l. 4s. 2d. : our clients’ twelfth shares, as it appears
to us, would have been about 478!. each. *Under the unfortunate
circumstances into which our clients have fallen, their remedy
now is, we apprehend, to institute a new suit to compel the
parties who have obtained the fund in question to contribute to
them their shares. The question of costs is the only possible
impediment that can be thrown in the way of recovering their
rights ; but fortunately for them, you and others next of kin
were perfectly well acquainted with the justice of their claims at
the time you allowed the Master to make a partial report in your
own favour. This is so important an ingredient in the con-
sideration of costs, that we do not despair (if compelled to
institute a suit), of being able to throw the burthen of costs upon
those parties who purposely kept the Court in ignorance of our
client’s title. 'We shall be most unwilling to resort to extremes,
and it will rest with yourselves to avert the consequences. We
hope that after you have conferred together, you will come to a
determination to administer to our clients (your own near
relations) the same measure of justice without strife, which they
can obtain by driving their cousins to a Chancery suit ; ”’ &ec.

This letter was not answered, and the plaintiffs filed their
present bill in January, 1884, against the defendants, amongst
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whom the residue of the testator’s estate had been distributed,
and /against) the .@executors. The bill alleged that, while the
above-mentioned proceedings were depending, the defendants
well knew the right of the plaintiffs as some of the next of kin,
and yet proceeded without making them parties thereto, and by
concealing the state of the proceedings, and intimidating the
different solicitors to whom the plaintiffs applied to prosecute
their claims, obtained a partial distribution in favour of some
only of the next of kin.

The defendants, by their answer, said that they did not believe
that the plaintiffs were next of kin of the testator. They further
said that the plaintiffs did not come in and prove their alleged
claims under the decree, although frequently applied to and
requested so to do, and fully apprised of the consequences that
would ensue from their not doing so; and they submitted that
the plaintiffs, even if they were some of the next of kin, yet
having been apprised of all the proceedings had in the suit, and
having been repeatedly requested, during the progress thereof,
to come in and prove their alleged claims, and having neglected
to take any steps to do so, ought not now to be allowed to
disturb the proceedings, and the distribution consequent thereon.
They admitted that they were informed of the plaintiffs’ claim
before the money was distributed, but they said that they placed
no reliance on the information, because of the plaintiffs’ privity
and knowledge of the suit, and their neglect to bring forward
their claims, though repeatedly warned of the consequences of
their refusing to do so. And the defendant Henry Robert
Briggs stated that, on the 8th of May, 1828, in reply to an
application of the plaintiff R. Carter, he, the defendant, referred
him to Mr. Rourke the solicitor for the defendant Mary Smith,
and cautioned him to be active in following up his claim.

The parties went into evidence; and among the evidence
produced by the plaintiffs were letters which had passed before
the institution of the suit in 1825, between Mr. Towse, who had
acted as the solicitor of some of the defendants, and the solicitors
of other defendants. Mr. Towse had been examined as a witness
by the plaintiffs, and demurred to the interrogatory requiring
the production of this correspondence, and seeking information
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a8 to other matters, on the ground *that he was privileged by
the confidential!\relationOin Gwhich he stood to some of the
defendants, but that demurrer was overruled, with liberty to the
parties defendants to raise such objections as they should be
advised (1). This evidence was now objected to on the part of
the defendants, but was read de bene esse. The abject of it was
to shew that the claims of the plaintiffs, as some of the next
of kin, were recognised by the defendants so long ago as the
year 1817, and that the plaintiffs and defendants at that time
concurred in endeavouring to satisfy the executors of their
claims, and to induce the executors to distribute the residue
among them without a suit.
It was admitted at the Bar, on the part of the plaintiffs, that
there was no case against the defendant Mary Smith.

Mr. Kindersley and Mr. Moore, for the plaintiffs [cited
David v. Froud (2) and Gillespie v. Alexander (3).] There is a
distinct allegation in the bill that the plaintiffs were ignorant of
the proceedings until after the distribution of the estate.

Mr. Pemberton and Mr. Lynch, contra :

The circumstances of this case differ entirely from those in
Darid v. Frowd ; and the principle upon which that case was
decided is sufficient to displace all title to relief on the part of
the present plaintiffs. * * * '

The case was new, though the decision went upon the well
established principle that a man’s rights shall not be concluded
by a distribution of property in which he is interested, made in
his absence: but then that absence must be involuntary, and
there must be no laches; and it is a total misapprehension of
the principle upon which that case was determined to suppose,
that the decision went to sanction *so monstrous a claim as that
of the present plaintiffs, who call upon parties to refund the
money which they have received under the sanction of the Court,
after having voluntarily looked on at the distribution of the fund

(1) See Sawyer v. Birchmore, 41 200).

R R. 133 (3 My. & K. 572). (3) 27 B. RB. 35 (3 Russ. 130).
(2) 36 R. B. 308 (1 My. & K.
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without attempting to enforce their alleged rights, and continue
to lie\ by after the distribution of the fund for a period of nearly
two years. .

Mr. Kindersley, in reply.

Tre MAsTER oF THE RoLLs (after stating the facts of the case) :

From the commencement of the suit, instituted in 1825, until
the distribution of the testator’s estate in July, 1881, every thing
appears to have been regularly conducted. There was no hurry
or precipitation. Two years and three quarters elapsed between
the decree directing the inquiry, and the report as to the next of
kin. More than an additional year elapsed between the date of
that report and the distribution of the estate.

At the end of nearly two years after the distribution of the
estate the persons, who obtained the money, received the letter
from the solicitor of the present plaintiffs, dated the 2nd of
May, 1883 ; and, that letter not being answered, the present bill
was filed.

The parties have gone into evidence, and I consider it to be
manifest, from the letter of the 2nd of May, 1888, that the
plaintiffs knew of the proceedings during their progress; and,
though there is an error of date in the evidence of George
Birchmore, it is (with the exception of that error) consistent
with the other parts of the case. The correspondence shews
that, long before the *proceedings were instituted, the defendants
well knew that the plaintiffs claimed to be some of the next of
kin of the testator; but the allegation of concealment and
intimidation is wholly destitute of proof.

The rule applicable to cases of this nature, as stated by
Lord ErpoN in Gillespie v. Alexander (1), is that a creditor who
does not come in till the executor has paid away the residue is
not without remedy, though heis barred the benefit of the decree.
If he has a mind to sue the legatees, and bring back the fund, he
may do s0; but he cannot affect the executor at all. In Darid
v. Frowd (2), Sir JorN Leace determined that the next of kin,
who had made no claim till after the fund was distributed, might

(1) 27 B. R.atp. 40 (3 Russ. 136). (2) 36 R. B. 308 (1 My. & Keen, 200).
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maintain a suit to compel those who had been found next of kin,
and had received'distribution; %6 refund.

But all cases must be affected by their peculiar circumstances.
The claim of the creditor in Gillespie v. Alexander was under
investigation in the Master’s office, before and at the time when
the order was made to distribute the fund. In the case of
Darid v. Frowd, the proceedings had been conducted with
extraordinary rapidity. The plaintiff did not know of the
proceedings till after the distribution had taken plaee, and she
filed her bill with very little delay. In the case of Greig v.
Somerville (1) there had been considerable delay, but the claimant
was a foreigner (the Emperor of Russia), and though he knew
of the death of the intestate his debtor, the advertisement in
the London Gazette appears to have been the only evidence
brought to charge him with knowledge of the proceedings.

This case therefore differs materially from the others. The
plaintiffs knew of the proceedings, instructed solicitors to act for
them in prosecuting their claim, but take no proceedings under
the decree, and no proceedings against those who have had the
benefit of the decree, till more than two years after the distribution.

I think that under such circumstances, if there was nothing
else to affect the case, the Court ought not to assist parties who
so act; but here the defendants knew of the plaintiffs’ claims,
and it is alleged that those claims were not only known by
the defendants, but admitted by them to be just; and if the
fact were so, I think that the plaintiffs, notwithstanding their
own negligence, might be entitled to relief. One set of persons,
knowing that the right of which they claimed the benefit was
common to themselves and to other persons, could not, on the
false pretence of their being the only persons entitled, be per-
mitted to avail themselves of the authority of the Court to obtain
the whole fund for themselves to the exclusion of the others
whom they knew to be equally entitled.

But on a careful examination of the correspondence, and of
the proceedings in the cause, so far as they have been brought

(1) 1 Russ. & My. 338, where the the same position as if he had com-
creditor’s right to prove wasqualified menced a fresh suit for payment of
by the direction that he was to be in  his debt.—O. A. 8.

7—2
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under my notice, I am satisfied that at the time when the first
bill was filed, 'and  ‘before the decree, none of the twelve persons
claiming to be next of kin had made out a title. For the
purpose of avoiding trouble and expense, and to induce the
executors to divide the fund, any of the claimants were probably
v&illing to admit the claims of the others; but there is nothing
to shew that satisfactory proofs were ever adduced, or that any
party agreed to admit the validity of the claims of the others
notwithstanding the want of satisfactory proofs.

Whether the plaintiffs have now proved that they are next
of kin, has not been discussed before me; nor is it necessary ;
for, under the circumstances to which I have adverted, consider-
ing the knowledge which the plaintiffs had of the former
proceedings ; their neglect to go in and prosecute their claims;
the lapse of time after distribution before the present suit was
instituted ; the failure of the plaintiffs to establish any case
of concealment, or intimidation; or any conclusive recognition
by the defendants of the validity of their claims, I am of opinion
that the plaintiffs cannot sustain the suit, and I am therefore
compelled to dismiss the bill; and as the defendants have
nothing to do with the default, if any, which has deprived the
plaintiffs of the opportunity of making out such claims, if any,
as they may have been justly entitled to, I must dismiss it
with costs.

An appeal was brought against his Lordship’s decision [which
is reported in 2 Mylne & Craig, 611, as follows:]

Sir W. Horne and Mr. Moore, for the appeal.

Mr. Wigram and Mr. Lynch, contra :

With respect to the principles which govern courts of equity, in
directing monies to be refunded, where such monies have been
paid, under an order or decree in a cause, fo persons who are
subsequently discovered not to have been entitled, the same
authorities were referred to as had been referred to in the
Court below. Upon *the effect of laches and acquiescence,
Goodman v. Sayers (1) and Govett v. Richmond (2) were cited.

(1) 22 B. B. 112 (2 Jac. & W. 249).  (2) 0 R. RB. 56 (7 Sim. 1).
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The Lorp CHANCELLOR in giving judgment, entered into & minute
and elaborate review of the evidence in the cause, and expressed an
opinion that, upon the result of that evidence, & knowledge of the
pendency of the former suit was not conclusively brought home to
any of the plaintiffis. His Lordship then proceeded as follows :

In this state of circumstances, I think it would be very unsafe
to conclude the claim of the plaintiffs, upon such evidence,
without giving them an opportunity of further inquiry. I
therefore think that the decree for dismissal should be reversed ;
and that it should be referred to the Master to inquire, whether
the plaintiffs or those whom they represent, or any of them, are
any of the next of kin of the intestate James Clear ; and if he
shall find that they are such next of kin, then to inquire whether
they, or any and which of them, had any, and what notice of the
suit for distributing the estate of the said J: ames Clear, and of the
proceedings therein ; with liberty to state special circumstances :
costs and further directions to be reserved.

If the latter inquiry should be answered in the negative, there
will be no obstacle to the plaintiffs’ demand. It is, therefore,
unnecessary for me at present to observe upon the other facts of
the case, particularly upon the circumstance of the personal
representative, and some of the next of kin co-operating, as it is
alleged, in getting a report, excluding some, of whose claim, at
least, all had ample notice. Should it become necessary to
consider this point, the Master’s report will probably furnish
materials which may considerably affect the question.

BENNETT ». REES.
(1 Keen, 405—409.)

In suits for specific performance between vendor and purchaser, every
thing connected with the title may be the subject of the usual reference
upon motion as to the vendor’s title, and may be added by way of inquiry
to that reference; but the Court will not allow any inquiry to be added
as to matters which have no reference to the title, and which are not
admitted by the answer.

Tae bill was filed by the vendors for the specific performance
of a contract for the purchase of an estate by the defendant.
The answer of the defendant admitted the contract, and that the
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Bnnm plaintiffs had delivered to him an abstract of their title ; but the

Bm

[ *406 ]

[407]

[408]

defendant said he was advised that the same was an imperfect
abstract, inasmuch as there was nothing to shew that the title
disclosed thereby was the title to the said purchased premises.
And the answer further stated that the plaintiff had never, before
the filing of the bill, produced any or sufficient evidence of the
identity of the premises which were the subject of the contract
with the premises mentioned in the abstract. And the defendant
believed that the plaintiff had not at any time up to that period
been able to make a good title to the premises.

A motion was now made, on the part of the plaintiffs, that it
might be referred to the Master to inquire whether a good title
could be made to the premises in question, and whether the
plaintiff ever and when delivered *to the defendant an abstract
of their title, and whether the same was a perfect abstract, or in
any and what way deficient ; and if deficient, whether the defen-
dant ever and when made any objection on account of such
deficiency, and whether such abstract was afterwards perfected,
and when, with liberty to state special circumstances.

In support of the motion it was said that, it being extremely prob-
able in this case that the only question between the parties would
be ultimately one of costs, the object of the present application was
to save the expense of an additional reference to the Master. * * *

On the other side, it was contended that such an order as was
now asked for, on the part of the vendor, was altogether without
precedent, and could not, consistently with the established practice,
be granted by the Court. * * *

Mr. Kindersley and Mr. Cooper, in support of the motion.
Mr. Lloyd, contra.

Tee MasTER OoF THE RoLLs :

In suits for specific performance between vendor and pur-
chaser, the Court has, for some time past, been in the habit,
upon admission of the defendant by his answer that there is
nothing but the title in dispute, of directing a reference, upon
motion, to inquire into the title; and even before answer the
title will be referred, when no objection is raised by the defen-
dant. Every thing that appears to be connected with the title



VOL. XLIV. 1886. CH. 1 KEEN, 408—409.

may be the subject of that reference. I think, therefore, that
there is no objection, in'addition to the ordinary reference, to an
inquiry whether the defendant objected at any time to the want
of evidence as to the identity of the premises. As to the inquiry
whether the abstract *was perfect, and if deficient, in what
respects its deficiency consisted, and whether it was ever per-
fected, the ordinary rule of the Court does not justify the
introduction of that part of the proposed reference. It was
directed by Sir JorN LeacH, that in every order by which it was
referred to the Master to inquire whether a good title could be
made, there should be inserted a direction that, if the Master
should find that & good title could be made, he should inquire
when it was first shewn ; and so the order is now always made,
unless for some reason stated at the time, and by the express
direction of the Court, the inquiry as to the time when a good
title was first shewn should be omitted.

The order [contained an inquiry] whether the plaintiff can
make a good title to the estate in question, in this cause agreed
to be purchased by the defendant, and when such title was first
shewn, and whether the defendant or his solicitor ever and when
required of the plaintiffs or their solicitor any and what evidence

of the identity of the premises in the abstract with the premises
purchased. * * *

’,

DOUGLAS ». CONGREVE.
(1 Keen, 410—428; S. C. 6 L. J. (N. 8.) Ch. 51.)

A testator gave to M. 8. 50,000/. 3 per cent. Consols, to be transferred
within six months after his decease, and, after giving a variety of specific
and pecuniary legacies, he directed that the duty upon all the pecuniary
legacies thereinbefore bequeathed should be paid out of his general
personal estate:

Held, that the legacy of the stock was not a pecuniary legacy, and
consequently not exempted under this clause of the will from the payment
of legacy duty.

* * * * *

Georee DouaLas, the testator in the cause, by his will, dated
the 12th of March, 1881, after directing all his just debts to be
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Doveras fully paid, gave and bequeathed to Mrs. Margaret Stoddart,
com';';"g_ wife of James Douglas Stoddart, then residing with him,

[418]

[414]

[416]

[(417]

[420]

50,000l., Three per cent. Consolidated Annuities, to be trans-
ferred within six months after his decease to her, or as she
should direct for her own sole and separate use, independent
of her husband; * * and, after giving a considerable
number of pecuniary legacies to the persons therein named,
he directed that the duty upon all the pecuniary legacies,
thereinbefore bequeathed, should be paid out of his general
personal estate. * * *

The testator died on the 12th of March, 1838, and his will
was proved by William Congreve and Ralph Dunn, two of tne
executors named therein.

James Douglas Stoddart, after the testator’s death, assumed,
by the King’s license, the name of Douglas.

The bill was filed by Margaret Stoddart Douglas, by her next
friend, against the executors, against her husband, James Douglas
Stoddart Douglas, and against other parties interested under the
will, to have the will established, and the trusts thereof carried
into execution.

The decree, made at the hearing, directed the usual accounts
and inquiries ; and on the cause coming on for further directions
on the Master’s report, * * [a question arose] whether the
bequest of 50,000!. Three per cent. Consols was to be considered
as a pecuniary legacy, and, as such, exempted by the testator
from the payment of legacy duty. * * *

Mr. Pemberton and Mr. Griffith Richards, for the plaintiff :

* * Agift of stock is a gift of a particular species of annuity,
and entitles the legatee to the value of the stock, as much as a
gift of any other annuity entitles the legatee to call for the
value of the annuity. It is a pecuniary legacy, therefore; and,
being a pecuniary legacy, it is exempted by the testator from
the payment of legacy duty. * * *

Mr. Tinney and Mr. Maclean, for the trustees of the
settlement.
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Mr. Kindersley and Mr. R. D. Thomson, for the defendants,
the persons entitled in remainder to the residuary estate :

* * As to the question whether the legacy of the 50,000l.
Three per cent. stock can be considered as a pecuniary legacy,
it has been decided that stock will not pass *under the word
‘“‘money,”’ or words equivalent to money: Ommanneyv. Butcher (1),
Gosden v. Dotterill (2). * * *

Mr. Pemberton, in reply.

Tere MasTer or THE RoLus [after disposing of some other
questions which had arisen, said)] :

The next question relates to the legacy duty on the legacy of
50,000!. Three per cent. Consols. The testator having given this
legacy of stock, and afterwards several legacies of sums of money,
directs that the duty upon his pecuniary legacies shall be paid
out of his general personal estate; and the question is whether
the legacy duty upon the Consolidated Bank Annuities given to
the plaintiff is to be paid under the direction, and I think that
itis not. In the cases of Hotham v. Sutton (3), and Ommanney v.
Butcher (1), it was held that stock could not be considered as
passing or described by the word money, and, having regard to
those authorities, I think that I cannot consider a legacy of a
sum of stock as a pecuniary legacy. * * *

(The remainder of the judgment deals with other points raised
in the case.]

NEALE ». MACKENZIE.

(1 Keen, 474—486.)

Insolvency is a ground npon which the Court will refuse specific per-
formance of an agreement to grant a lease, but there must be proof of
general insolvency.

A. baving a life interest in premises vested in trustees who had a
power of leasing, agreed to grant a lease for twenty-one years to B.
The trustees refused to grant a lease to B., on the ground that he was in

(1) 24 B. B. 42 (T. & RB. 260). (3) 10 R. B. 83 (15 Ves. 319).
(2) 36 B. B. 244 (1 My. & K. 56).
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insolvent circumstances, and that the grant of such lease would be a
breach of trust against their cestuis que trust.

The Court being of opinion that B. was entitled to specific perform-
ance, and that the trustees had given A. some authority to act, ordered
the trustees to execute a lease to B. to the extent of A.’s interest.

Tae bill was filed by Thomas Neale against the defendant
John Andrew Mackenzie, and the defendants Archibald Corbett
and John Carr; and it prayed for the specific performance of an
agreement by the defendant Mackenzie to grant to the plaintiff a
lease of the premises in question, for seven, fourteen, or twenty-
one years, at a rent of 65l., and that the defendant Mackenzie
might procure all other (if any) necessary parties to execute
such lease, and that he might make compensation to the plaintiff
in respect of the matters mentioned in the prayer.

The premises comprised in the agreement, consisting of a
house with a garden and orchard at Higham Hill, together
with eight acres of land, were devised by John Ingleby to the
defendants Corbett and Carr as trustees in trust for his daughter
Ellen Ingleby [who afterwards became the wife of the defendant
J. A. Mackenzie], and after her decease for her children; and
the trustees were empowered, with the consent of the person or
persons beneficially entitled in possession to the receipt of the
rents and profits of the devised estates, to demise all or any
part thereof to any person or persons for any term of years not
exceeding twenty-one years, subject to the usual restrictions.

[The facts of the case are sufficiently stated in the following
judgment.]

In October, 1834, the plaintiff filed his bill, and upon the
answer coming in, it appearing that the property was vested
in the trustees Corbett and Carr, he amended his bill by making
the trustees parties.

Mr. Pemberton and Mr. Wilbraham, for the plaintiff.

Mr. Kindersley and Mr. Loftus Wigram, for the defendant
Mackenzie [cited Buckland v. Hall (1), Price v. Assheton (2)].

Mr. Bayley, for the trustees.

(1) 7R. B.1 (8 Ves. 92). (2) 41 R. R. 222 (1 Y. & C. 441).
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Mr. Pemberton, in reply.
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judgment.]
Ter MasTer oF THE RoLLs:

It appears that, under the will of John Ingleby, the father
of Mrs. Mackenzie, the property in question was given to the
defendants Corbett and Carr as trustees in trust for Mrs.
Mackenzie during her life, and, after her decease, in trust for
her children. Mrs. Mackenzie married in the year 1832, and
in consequence of that marriage Mr. Mackenzie became entitled,
in right of his wife during their joint lives, to this’ property.
If Mrs. Mackenzie survived her husband, she would be entitled,
for her life; and if she died in his lifetime, the beneficial
interest in the property would belong to her children. Mr.
Mackenzie, being thus in possession of the property, let a
portion of it to Mr. Charlton as tenant from year to year ; and
being desirous to procure a tenant for the rest he employed
Mr. Cooper, an auctioneer, to let it. What were precisely the
facts which took place at this time, it is difficult to collect from
the statements made by the several parties. Mr. Mackenzie
states, in his first answer, that both the *trustees requested
him to find a tenant; but, in his second answer, he says that
this was a mistake, and that he was 8o requested by Mr. Carr
only. In the answer of the trustees, Carr states that, in the
course of conversation, Mackenzie mentioned that the premises

were unoccupied, and that he (Carr) thereupon said he wished

they were let. Whatever the real state of the case was as to this
point, an agreement was entered into on the 26th of June, 1833,
between Mackenzie and the plaintiff.

By that agreement Neale was to be tenant for a year at 70L.,
and he was to have the option, at the expiration of that year,
of taking a lease at seven, fourteen, or twenty-one years, at a
rent of 65l. a year. Certain repairs were to be performed by
these parties respectively; the internal repairs by the plaintiff,
and the external by Mackenzie. Neale was actually let into
possession of all the property except the portion of land occupied
by Charlton ; and no complaint was made against him that he

[ 482 ]

[ 488 ]
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did not perform his part of the agreement. He continued in
possession - until ‘the ‘month of February, 1884, when a warrant
of distress was sent into his house, and not withdrawn till pay-
ment was received of the sum of 85l., which would have been
the amount of rent due, had the plaintiff been in possession
of the whole of the premises. This conduct on the part of
Mackenzie was naturally complained of, and an action was
brought for the illegal distress, and damages recovered. This
proceeding is no further material in the present case than as
it marks the disposition which at this time existed between
the parties.

In May, 1884, Neale gave notice that he should call for a
lease in pursuance of the agreement. In answer to that com-
munication, he was told that Mackenzie had no right to grant
a lease, inasmuch as the property was vested in trustees for
Mrs. Mackenzie ; and the *consequence was that this bill was
filed. Mackenzie resists the specific performance of the agree-
ment upon the ground I have mentioned, and also because the
plaintiff, as he alleges, is in insolvent circumstances; and he
particularly alleges the fact of the plaintiff having deserted the
house which he rented of Mr. Waddilove without paying his
rent. The bill having been amended to bring the trustees
before the Court, a second answer was put in by Mackenzie
in which he alleges other circumstances, with a view to shew
the insolvency of the plaintiff. It appears from the evidence
that Neale, in the years 1822 and 1826, entered into composi-
tions with his creditors, and that in the year 1838, about the
time that he entered into this agreement, upon quitting the house
which he then occupied in Shoreditch he prevailed upon his
landlord to accept a composition of 60!., for an arrear of rent,
amounting to 81l 5s., then due to him, and that of that sum
of 60l only 10l. has been actually paid. It appears also that
the rates and taxes were not paid at the time he quitted
the house, and that process was issued against him to compel
payment.

These circumstances, it is said, afford such evidence of the
insolvency of the plaintiff, that the Court ought not to consider
him entitled to compel specific performance of this agreement.
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I do not say that insolvency would not be a ground upon which
the Court would refuse specific performance, but the insolvency
must be proved in some satisfactory manner. It is not neces-
sary that the party should be proved to have taken the benefit
of the Insolvent Debtors’ Act, or that he should have given up
all his property for the benefit of his creditors; but there must
be such proof of general insolvency as the Court can act upon,
and as Judges upon great consideration have *deemed sufficient
to indicate that state of circumstances; and there does not
appear to me, in the present case, to be such evidence of general
insolvency as can induce me to say that the plaintiff is not in
a situation to perform the covenants contained in this lease.
On the other hand, there is fhe . evidence of three persons of
unimpeachable character, one of whom has been a surety for the
plaintiff to the amount of 1,000L. since the year 1888, who speak to
their having had dealings with him for many years, and to their
opinion of his responsibility in terms which are entitled to the
more weight, because they are not exaggerated. As to the com-
positions which he made with his creditors in the years 1822
and 1826, I do not think that I ought to advert to them. How
can those circumstances be material, if he has conducted himself
properly since that time ? I think, therefore, that the defendant
Macken zie is not entitled upon the alleged ground of the plaintiff's
insolvemcy to resist the specific performance of this agreement,
and, as against him, the plamtxﬁ' is entitled to the relief which
he prays.

The next question is, whether the plamtlﬁ is entitled to relief
as against the trustees, in respect of any other interest, except
the interest of Mackenzie. It appears that the trustees left
Mackenzie in possession of the property, and that they per-
mitted him to let a portion of it to Charlton. They were aware,
also, of some agreement entered into by Mackenzie; but I do
not think the facts shew that they had any intention of trusting
Mackenzie with the disposal of any interest beyond his own, or
that they are bound by any part of the agreement that affects
the interest of Mrs. Mackenzie if she should survive her husband,
or the interest of the children after her death. The agreement,
therefore, must be specifically performed so far as affects the
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interest *of Mr. Mackenzie, and no further. The costs of the
suit 'must'be “paid’ by 'the defendant Mackenzie; those of
the trustees by the plaintiff in the first instance, and then over
to him by the defendant Mackenzie.

ATTORNEY-GENERAL @». ASPINALL.
(1 Keen, 513—544.)
[REVERSED on appeal, as reported in 2 My. & Cr. 618, to be
contained in a later volume of the Revised Reports.]

PALMER ». GRAVES(1).

(1 Keen, 545—551; 8. C. 1 Jur. 164.)

Under a general testamentary direction to pay debts, followed by a
direction for payment thereof out of the rents and profits of the testator’s
real estate accruing at his death, the implied charge is limited to the
particular rents and profits thus indicated.

Tue bill was filed by Robert Palmer on behalf of himself
and all other the creditors of James Graves, deceased, against
John Graves, the executor of the deceased testator, and parties
interested under his will.

The testator commenced his will with the following words :
‘In the first place, I direct my just debts, funeral expenses, and
the charges of proving this my will to be duly paid.” [And
after making several specific devises] he gave, devised, and
bequeathed unto his son, John Graves, his heirs, execators,
administrators, and assigns, all the rest, residue, and remainder
of his freehold and personal, and other his property, estate, and
effects, not therein specifically devised and bequeathed ; and he
gave and bequeathed unto the said John Graves, his executors
and administrators, his silver service of plate, consisting of a
teapot, sugar basin, and cream ewer, together with the rents and
profits of his freehold and leasehold hereditaments and premises,

(1) Corser v. Cartwright (1878) in H. L., L. R. 7 H. L.731,45 L. J.
L. B. 8 Ch. 971, 974, 29 L. T. 596;  Ch. 605.
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due and accruing up to what is commonly termed a quarter day,
which should ensue nextoafter his decease; which rents and
profits he charged with the payment of his said debts, funeral
expenses, and the *charges of proving his will ; and the testator,
after making some other bequests, appointed John Graves sole
executor and residuary legatee of his will. * * *

The question raised in the cause was, whether, according to
the true construction of the will, the testator’s real estate was
charged with the payment of his debts.

Mr. Bacon, for the plaintiff, submitted that the introductory
words of the will created a charge upon the testator’s real estates
for the payment of his debts. * * *

M. Chandless and Mr. Rogers, contra. * * *
Mr. Bacon, in reply. * * *

Tue MasTter orF THE RoLLs * * on a subsequent day gave
the following judgment on the question as to the charge:

The question reserved in this case is, whether the testator has,
by his will, charged all his real estates with the payment of his
debts. He commences his will by saying, ¢ In the first place, I
direct my just debts, funeral expenses, and the charges of proving
this my will, to be duly paid.” These words, if not limited or
controlled by any thing else in the will, are sufficient to con-
stitute a charge of all the real estates with the payment of debts ;
not a clear express charge upon all the testator’s lands, but a
charge by implication, capable of being explained by subsequent
words, or a subsequent provision for the payment of the debts.

The testator, after employing the words I have stated, pro-
ceeds to make several devises and bequests, and then gives and
bequeaths unto John Graves a small quantity of silver plate,
together with the rents and profits of his freehold and leasehold
premises due and accruing up to what is commonly termed a
quarter day, which should ensue next after his decease, ‘ which
rents and profits I charge with the payment of my said debts,
funeral expenses, and the charges of proving this my will.” The
will contains nothing else from which the testator’s intention, as
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to the payment of his *debts, can be collected, and on the
authority, of ' Thomas v Britnell (1) and Douce v. Lady Torring-
ton (2), I think the general charge by implication is controlled by
the specific charge made in the subsequent part of the will.

I am, therefore, of opinion that, upon the whole, there is no
general charge upon the testator’s real estate for the payment of
his debts (8).

WHEATLEY ». PURR.
(1 Keen, 5561—558; 8. C. 6 L. J. (N. 8.) Ch. 195; 1 Jur. 133.)

A sum of 2,000l. was by the direction of H. O. carried by her bankers
to an account in the name of herself as trustee for the plaintiffs; the
bankers gave a promissory note for the amount payable fourteen days
after sight with interest at 24 per cent. to H. O., trustee for the persons
therein named. After the death of H. O. her executors received from
the bankers the sum secured by the promissory note:

Held, that the transaction amounted to & complete declaration of trust,
and that the executor was a trustee for the plaintiffs in whose favour the
trust was declared.

Harrier OLIVER, by her will, dated the 1st of September, 1825,
bequeathed to George Oliver and Susan Oliver the sum of 2,000L.
and other benefits, and appointed Simpson, since deceased, and
the defendant Purr, executors of her will.

In September, 1826, Susan Oliver intermarried with John
Wheatley : she died on the 16th of July, 1881, in the life-time
of the testatrix, leaving three children, issue of the marriage,
who were the infant plaintiffs, John Richardson Wheatley,
Susanna Mary Wheatley, and Harriet Wheatley.

In the year 1838 the testatrix Harriet Oliver had in the hands

" of her bankers Messrs. Oakes & Co. of Sudbury in Suffolk, the

sum of 8,000L., upon which sum the bankers allowed her interest
at 24 per cent. In the month of June in that year she gave
notice to Messrs. Oakes & Co., by Charles Partridge, her con-
fidential servant, that she would draw out the sum of- 8,000l so
deposited in the month of July following. She accordingly, on
the 1st of July, delivered to Partridge a promissory note for
8,000L., which had been given by the bankers in acknowledgment

(1) 2 Ves. Sen. 313. (3) And see Braithwaite v. Britain,
(2) 39 B. R. 308 (2 My. & K. 600). ante, p. 56.
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of the deposit, and she desired him to deliver the same to the WuxaTLRY

bankers, and to direct the bankers to place 2,000l in the joint
names of the plaintiffs and her own (1), as trustee for the plaintiffs,
and to bring back the remaining 1,000l. with the interest accrued
thereon. Partridge executed these instructions, and the sum of
2,000l. was entered in the books of the bankers, to the account
of Harriet Oliver, as trustee for John Richardson Wheatley’
Mary Wheatley, and Harriet Wheatley, and the following receipt
or order given for it :

“ SupBurY BanE, July 1st, 1888.—Fourteen days after sight I
promise to pay Mrs. Harriet Oliver, trustee for John Richardson
Wheatley, Mary Wheatley, and Harriet Wheatley (1), or order, two
thousand pounds, with interest at 24 per cent. For Oakes,
Brown, Moore, and Hanbury. (Signed) DanieL Hansury.”

A receipt for this promissory note was signed by Mrs. Oliver,
and given to the bankers.

Harriet Oliver died on the 7th of January, 1884, possessed of
the above-mentioned promissory note, and her will was duly
proved by James Purr alone, who possessed himself of her
personal estate; and he obtained payment from Messrs. Oakes
& Co. of the sum of 2,000l. *and interest, in discharge of the
promissory note. The money so received was invested by the
executor in the 8 per cent. Consols, in his own name.

The bill was filed by the infant plaintiffs, by John Wheatley, their
father and next friend, and it prayed a declaration that Harriet
Oliver was a trustee of the 2,000l.and interest for the plaintiffs,and
that such principal sum and interest might be paid, or the stock in
which the same had been invested transferred into the name of the
Accountant-General in trust for the benefit of the plaintiffs ; and
it further prayed for the usunal reference as to their maintenance.

It appeared by the evidence of Partridge (1) and Pratt, the prin-
cipal clerks of Messrs. Oakes & Co., that Mrs. Oliver, on directing
Partridge (1) to give notice to the bankers that she intended
to draw out the 8,000l., had expressed to Partridge her desire
that 2,000l. out of the 8,000l. should be placed in the bank for

(1) The learned reader will observe agree with the document set out and
the discrepancies in the report. The with the judgment.—F. P.
head-note has been amended so as to

B.B.—VOL. XLIV., 8
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gave noticé| of her dntention to the bankers, inquired how her
wishes could be accomplished ; and that Pratt suggested to
Partridge that Mrs. Oliver might have a promissory note payable
to her as trustee for the children, and that the old promissory
note must be given up, and a new one to that effect prepared.
The question in the cause was, whether the defendant was a
trustee for the plaintiffs, or for the next of kin, Mrs. Oliver having
died intestate as to her residuary estate; and that depended upon
the question whether the intention of Mrs. Oliver, (which was not
disputed), to create a trust for the plaintiffs had or had not been
perfected. .

» » » *

Mr. Pemberton and Mr. Pigott, for the plaintiffs [cited
Ex parte Pye ; Ez parte Dubost (1)).

Mvr. Barber and Mr, Jeremy, contra :

There can be no doubt of the intention of Mrs. Oliver to create
a trust; but the trust was not perfected by any act done in her
life-time ; and the consequence was that the bankers found it
impossible to resist the demand, made by the executor, for the
sum secured by this promissory note, as part of Mrs. Oliver’s
personal estate. [They cited Antrobus v. Smith (2), Gaskell v.
Gaskell (3), Tate v. Hilbert (4), and- other cases of the failure of
imperfect gifts (6).]

Mr. Pemberton, in reply :

In all the cases cited on the other side, except *Gaskell v.
Gaskell, something was wanting, to render the act a complete
declaration of trust, and therefore the intended gift failed. * *
The testatrix, by a declaration of trust, converted herself into a
trustee for the benefit of the infant plaintiffs.

Tre Master oF THE RoLus (after stating the facts of the case):

The question is, whether in the acts done by Mrs. Oliver, for
the purpose of constituting herself a trustee for the benefit of

(1) 11 R. R. 173 (18 Ves. 140). (Milroy v. Lord, 4 D. G. F. & J.)
(2) 8 R. R. 278 (12 Ves. 39). between an imperfect gift and an
(3) 2Y. &J. 502. imperfect voluntary trust was not

(4) 2R. BR. 175 (2 Ves. Jr. 111). clearly appreciated at the date of
(6) The distinction now established  this decision.—O. A. 8,
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Mrs. Wheatley’s infant children, any thing was wanting to
accomplish her purpose.) (I am of opinion that she did constitute
herself a trustee for the infant children, and that a trust was
completely declared so as to give to the plaintiffs a title to the
relief which they claim. Upon the death of Mrs. Oliver, the
bankers were called upon to pay the money by her executor, who
had undoubtedly a right to claim it, in his character of legal
personal representative, upon whom, if Mrs. Oliver was a trustee,
the trust devolved. The executor received the money, as part of
the general assets of the testator. Those assets it was his duty
to defend against the claim of the plaintiffs, until their right
should be ascertained, and he has acted very properly, therefore,
in refusing to part with the fund, without the authority of
the Court.

SHAW ». BORRER (1).
(1 Keen, 539—578; 8. C. 5 L. J. (N. S.) Ch. 364.)

A general direction by will for the payment of debts overrides specific
dispositions of particular property.

A purchaser is not bound in such case to inquire as to the insufficiency
of any assets not specifically disposed of, nor is he responsible for the
application of his own purchase-money paid by him to the executors.

Tem bill was filed for the purpose of compelling the specific
performance of an agreement, whereby the defendant contracted
to purchase a certain advowson from two of the plaintiffs.

The advowson in question was devised by Sir George Gregory
Shaw, and upon the construction of his will, dated the 18th of
April, 1881, the question of title arose.

The will commenced as follows : ‘‘ First, I direct all my just
debts, funeral and testamentary expenses to be paid and dis-
charged with all convenient speed, after my decease ; and I give
and devise all that the advowson and right of patronage of and
to the rectory or living of Hurstperpoint, in the county of Sussex,
with the rights, members, and appurtenances thereof, unto and
to the use of my son John Kenward Shaw and John Cornwall,

(1) See Ball v. Harris,4My. & Cr. rence of the executors unnecessary in
264, and see now 22 & 23 Vict. c. 35, some cases.—O. A. S.
sa. 14—18, which makes the concur-
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*their heirs and assigns, but upon trust, nevertheless, that they,
or the 'survivor of them, or the heirs or assigns of such survivor,
shall and do present my youngest son, Robert William Shaw, to
the same, when and as the same rectory or living shall become
vacant, and subject thereto upon trust that they, my said
trustees, or the survivors, &c. do sell and absolutely dispose of
the said advowson and right of patronage, either by public sale
or private contract, as they or he may think fit, and do and
shall pay the monies to arise by such sale, after defraying
expenses, unto and equally between all my daughters, who shall
be then single and unmarried, in equal portions share and share
alike.” And the testator directed that the receipts of the trustees
should be a good discharge for the purchase-money, and that the
purchaser or purchasers should not be liable or accountable for
the application, misapplication, or non-application thereof. The
testator then gave a certain leasehold estate and furniture to
trustees, upon trust to permit his eldest unmarried daughter to
have the use thereof during her life, if she so long continued
unmarried, and after her decease, or marriage, which should first
happen, upon trust to permit his second, third, and all other his
unmarried daughters, severally and successively, to have the use
thereof ; and after the decease or marriage of all his daughters,
in trust for his son John Kenward Shaw, if he should be then
living, but if not, then in trust for his eldest son, for the time
being, his executors, administrators, and assigns. To this bequest
of the leasehold estate and furniture, there was annexed a power
of sale to be exercised under certain circumstances, with direc-
tions that the purchaser should not be liable to see to the
application of the purchase-money. And after the death of his
wife, the testator appointed and devised his manors, messuages,
lands, and hereditaments whatsoever, to Maximilian Dudley
Digger Dalison, *and John Cornwall, and their heirs, upon trust,
with all convenient speed, after the death of the testator’s wife,
to convey and settle the same, to the use of his eldest son John
Kenward Shaw, and the heirs male of his body; and, for want of
such issue, to his two grandsons, and the heirs male of their
respective bodies, with several remainders over; and after giving
his jewels to his wife absolutely, he gave his plate and household
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goods, &c., described in his will as belonging to his mansion-
house at Kenward, to his wife, for her life, and after her death,
to the trustees, Dalison and Cornwall, upon trust to permit the
same to be used by the person who, by virtue of the will, should,
for the time being, be entitled to the mansion-house at Kenward,
to the intent that, as far as the rules of law and equity would
permit, the same might be as heir-looms for the benefit of the
successive owners of the mansion-house ; and for that purpose
the testator declared that the same should not vest absolutely
in the child of any of his children, until such child should
attain the age of 21 years. And the testator, after giving direc-
tions respecting his farming stock, and giving to his wife all
other his personal estate not before disposed of, appointed John
Kenward Shaw, (who was one of the trustees of the advowson,)
Robert William Shaw, (the son who was to be presented with the
living, when it became vacant,) and John Kenward Shaw Brooke,
executors of his will.

The testator died in the month of October, 1881, and his will
was proved by the executors named therein.

The contract was entered into by the plaintiffs, Sir John
Kenward Shaw and John Cornwall, the trustees of the advowson,
as the bill alleged, in concurrence with, or at the request of the
executors by John Hayward, their attorney, with the defendant
*William Borrer, for the sale of the advowson, at the sum of
8,400l. The bill was filed by the trustees of the advowson and
the executors, and it prayed, in addition to the prayer for a
specific performance of the contract, that the purchase-money
might be paid to the executors.

The bill alleged that the testator, at his decease, was indebted
to an amount far exceeding the personal estate which he was
possessed of, at the time of his decease, and that the plaintiffs,
the executors, were under the necessity of having money raised
for the payment of his debts, by the sale of his real estate,
according to the direction contained in the will ; and that the
plaintiff, Sir John Kenward Shaw, one of the executors, and also
one of the devisees in trust of the advowson, was satisfied of such
necessity, and therefore willing, in his character of devisee in
trust, to concur with the executors in selling the same for the
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purpose of paying the testator’s debts; and that the plaintiff,
John Cornwall, the other devisee in trust of the advowson, the
plaintiff, Robert William Shaw, who was beneficially entitled
under the will to the next presentation of the advowson, and the
daughters of the testator who were all single and unmarried,
were all satisfied of the insufficiency of the testator)s personal
estate, and concurred in the necessity of such sale.

The defendant, by his answer, denied all knowledge of the
matters so alleged by the plaintiffs, and insisted that he had
contracted with the plaintiffs, Sir John Kenward Shaw and John
Cornwall, as trustees of the advowson, and with them only.

The cause was heard on the 21st of April, 1834, and by the
decree then made, a reference was directed to the Master, to
inquire whether a good title could be *made, and if so, when it
was first shewn. Evidence was gone into, before the Master, to
shew the deficiency of the testator’s personal estate; and the
Master reported that a good title could be made, and was first
shewn on the 18th of December, 1882. To that report the
plaintiffs filed two exceptions ; the first of which alleged that the
Master ought to have certified thata good title could not be made.

[One of the reasons assigned by the defendant, for his first
exception, was] that no proper evidence was produced before
the Master, to shew the deficiency of the personal estate, and
other property of the testator, to answer his debts, or to
prove the necessity of a present sale for the payment thereof,
so as to justify the Master in stating that a good title could
be made thereto by a present sale thereof for payment of the
testator’s debts.

Mpr. Tinney, Mr. Hodgson, and Mr. Longley, in support of
the exception :
*

¢ If the personal estate is insufficient for the payment of
the debts, then, and not till then, the real estate is to be resorted
to—not indiscriminately, however, for it will depend upon the
circumstances of the particular case what portion of the real
estate is to be first applied. * * Where the estate of a
testator is administered by means of a suit in equity, the Court
takes care that all proper parties interested in the assets are
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before the Court; it directs_the necessary inquiries to be made,
and accounts to be taken in the Master's office, and it never
permits the real estate to be applied to the payment of debts
unless such an application is expressly directed or sanctioned by
the will, until the deficiency of the personal estate is regularly
ascertained. But the incidental inquiry in the Master’s office
as to the state of the testator’s assets upon a reference *as to
title is a proceeding of a totally different character ; it wants all
the important ingredients which belong to an inquiry in a
suit for the administration of assets; it is, in fact, a mere
ex parte proceeding. * * * '

My. Pemberton and Mr. Simpson, contra :

* -* Tt is clear, upon the authorities, that where there is a
general charge for payment of debts and no devise of the real
estate, the executors may sell ; and where there is such a general
charge and a devise to trustees, *the trustees, upon a deficiency
of the personal estate being ascertained, are bound to convey
the legal estate at the direction of the executors. * * 1In the
present case the executors, the trustees, and the parties bene-
ficially intrusted concur in the sale of the advowson; the
purchaser will, qudicunque vid datd, get the legal estate, and he
is not liable to see either to the deficiency of the testator’s
assets, or to the application of the purchase-money.

The following [among other] authorities were cited : [Farr v.
Newman (1), Doran v. Wiltshire (2), Watkins v. Cheek (8), Bonney
v. Ridgard (s), Allan v. Backhouse (5), Bootle v. Blundell (6), Jenkins
v. Hiles (7), Shallcross v. Finden (8).]

Mr. Tinney, in reply.

Tae Master oF THE RoLLs (after stating the reasons assigned
by the defendant for his first exception) :

Upon the best consideration I have been able to give to the

effect of the will, with reference to the two first reasons, it

(1) 2 R. B. 479 (4 T. R. 621). (5) 13B. R. 23 (2 V. & B. 63).

(2) 19 B. B. 287 (3 Swanst. 699). (6) 15 R. R. 93 (1 Mer. 193).

(3) 25 R. B. 181 (28im. &8t.199).  (7) 6 R. R. 14 (6 Ves. 646).

(4) 1 Cox, 145; see 11 R. R. 28 (8) 3 R. R. 75 (3 Ves. 738).
ad 14 R. RB. 247, n.
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appears to me probable at least, that the testator did not intend
the advowson tobe sold. under the devise to trustees, until they
had presented his youngest son to the living, and that the sale
was intended to be made subject to the incumbency of the
youngest son. The money to arise from the sale was intended
for the daughters who should be unmarried at the time when
the sale took place, whenever the proper time was. Now, there
might be no unmarried daughters at that time: the advowson
might consequently fall into the residuary real estate, and
become subject to limitations, on which questions of some nicety
arise, and which may not give more than a life interest to any
person now in esse. Under these circumstances, I think that,
if there were no title to sell except that of the trustees of the
advowson for the purpose of their special *trust, the Court could
not properly compel a purchaser to accept the title, and the
exception ought to be allowed.

But another title to sell is claimed. It is alleged,—and, for
any thing I have heard to the contrary, truly alleged—that the
contract was entered into, at the instance of the executors, for
the purpose of raising money to pay debts. I do not think it
very material that the executors were not parties to the contract
personally. One of the vendors was both executor and trustee,
and all the other executors are co-plaintiffs with the trustees;
and, in this state of things, we are brought to the consideration
of a question of great importance. There being a general
direction to pay debts, so expressed as to constitute a charge
on all the testator’s real estates; and there being, in the same
will, a devise of a particular portion of the real estate to trustees
for a special purpose, and a residuary devise of real estates for
other special purposes, and no suit in equity to ascertain the
deficiency of the personal estate to pay the debts, can the trustees
and executors together make a title to the purchaser of that
part of the real estate, which was devised to trustees for special
purposes ? It is argued that such a sale can only be effected
under the decree of a court of equity for the administration of
the testator’s estate.

Upon the question, whether the purchaser is bound to see to
the application of the purchase-money, there is some authority.
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{His Honour referred on this point to Elliot v. Merriman (1),
and other cases, and continued as follows:] It seems, therefore,
clear that a charge of this nature has been and ought to be
treated as a trust, which gives the creditors a priority over the
special purposes of the devise; and no doubt is raised but that,
on the application of the creditors, the Court would, in a suit to
which the executors were parties, compel the trustees for special
purposes to raise the money requisite for payment of the debts.
If so, is there any good reason to doubt, but that the trustees
and executors may themselves do that which the Court would
compel them to do on the application of the creditors ?

Though the advowson is devised to trustees for special pur-
poses, the testator has, in the first instance, charged all his
estates with payment of his debts. The charge affects the
equitable but not the legal estate; and, upon the construction,
the trusts of the will affect this estate, first, in common with the
testator’s other property for the payment of debts, and next,
separately for the special purposes mentioned in the will.

Possibly, upon the testator’s death, it might not be necessary
to resort to the real estate at all for the payment of the testator’s
debts; and, if it should be necessary to resort to the real
estate, some part ought in a due administration to be applied
in payment of debts before *other parts, and it is said that the
necessity for raising money to pay the debts out of the real
estate, and if such necessity exists, the proper selection of that
part of the real estate which ought to be first sold ought to
appear, and can only be proved by the Master’s report in a
suit for the administration of assets. It is true that, if the
administration of assets devolves on the Court by the institu-
tion of a suit for the purpose, the Court, in the exercise of its
jurisdiction, acts with all practicable caution, and proceeds in
strict conformity with its established rules. But this is a
caution exercised not for the benefit of the creditors or at their
instance ; for they ask nothing, and have & right to nothing,
but payment of their debts; and the question is not, what the
Court thinks it right to do for the benefit of the persons who
have claims, subject to the debts; but whether the estate,

(1) Barnard. 78.

121

SHAW

C.
BORRER,
[ 576 ]

[ *677 ]



122

SHaw

v.
BORRER.

[ *678 ]

1886.
March 9.

Rolls Court.

Lord
LANGDALE,
M.R.

[ 678 ]

1886. CH. 1 KEEN, 577—678. [R.R.

subject/'to 'debts “bythe will, and sold and conveyed by the
devises for special purposes at the instance of the executors,
would remain in the hands of the purchaser subject to any
claims created by or founded on the will, or whether there is
any obligation to see done that which the Court would do in a
suit to administer assets.

An argument is deduced from the statutes which have made
real estates assets in courts of equity for payment of simple-
contract debts ; but it does not appear to me that the rule, which
the Legislature has thought fit to apply in cases where the real
estate is not charged with payment of debts, is necessarily to be
applied in cases where the testator has charged his real estate
with such payment. And on the whole, considering that the
charge creates or constitutes a trust for the payment of debts,
or, as Lord ELpox in one place, adopting the language of Lord
TrURLOW, expressed it, that ““a charge is a devise of the estate
in substance *and effect pro tanto to pay the debts,” and con-
ceiving that the purchaser is not bound either to inquire whether
other sufficient property is applicable, or ought to be applied first
in payment of debts, or to see to the application of the purchase
money, I think that the exception must be overruled.

Ezception overruled.

The second exception, which related to the time at which a
good title was shewn, was abandoned.

RIPLEY ». MOYSEY.
(1 Keen, 578—3579.)

The general personal estate of a testator is liable to all costs occasioned
by his mistake, or rendered necessary for the purpose of obtaining the
opinion of the Court on the construction of his will, though some of those
costs may have been incurred in proceedings affecting the real estate
only, and the result of which was to benefit a devisee of the real estate.

TaE testator devised a real estate, subject to the payment of a
corn-rent, for a charitable purpose to Christopher Wilson. It
appeared, by the Master’s report, that the Christian name of the
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person, to whom the testatrix intended to give the estate, was
James instead of Christopher.

Mr. Beames and Mr. Simons, for the residuary legatee,
submitted that the costs of the inquiry as to the identity of
James Wilson, and the costs of making the Attorney-General a
party, for the purpose of having the charge of the corn-rent
declared void under the Mortmain Act, ought to be borne by the
devisee, for whose benefit the inquiry was made, and who, by the
result of the suit to which the Attorney-General was a necessary
party, had acquired the estate exonerated from the charge.

Mpr. Kindersley, contra.

Tae Master or THE RoLLs :

The inquiry was rendered necessary by the mistake of the
testatrix, and the residuary legatee is only entitled to the residue
of the personal estate, after payment of all costs and charges
occasioned by the will. )

BOOTH ». LEYCESTER (No. 2)(1).
(1 Keen, 579—380; affirmed, 3 My. & Cr. 459; 8. C. 8 L. J. (N. 8.) Ch. 49.)
An injunction was granted to restrain the plaintiff from prosecuting
a suit not brought to a hearing in Ireland, the subject-matter of the suit
being the same as that of a suit instituted in this Court, in which
this Court had pronounced a decree, refusing the relief sought by the
plaintiff.

A pETITION Was presented in this cause by the defendants,
praying that the plaintiff Booth might be restrained from pro-
ceeding in a suit which he had instituted in the Court of
Chancery in Ireland, as the assignee of certain annuities granted
by the late Sir John Roger Palmer (to which the English and
Irish estates of Sir J. R. Palmer were alleged to be subject), for
the purpose of recovering the arrears of those annuities. The
Irish suit had not been brought fo a hearing, and the ground
upon which the injunction was sought, was, that the subject-
matter of the suit was exactly the same as that of the cause in
which this petition was presented, and in which a decree had

(1) Carron Iron Co. v. Maclaren (1855) 5 H. L. C. 416, 24 L. J. Ch. 620.
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been pronounced by this Court against the claim of the
plaintiff (1).

Mr. Spence and Mr. Tinney, in support of the petition, cited
Harrison v. Gurney (2), Clarke v. The Earl of Ormonde (3), and
Lord Portarlington v. Soulby (4).

Mr. Pemberton and Mr. Kindersley, contra, admitted that the
subject-matter of the two suits and the relief sought were the
same, and that an application might *properly have been made
in Ireland for staying the proceedings in the Irish cause, on the
ground that the subject of the suit was res judicata in this Court.
Such an application could not, upon the authorities—and there
had been some very recent decisions upon the point—have been
refused by the Court of Chancery in Ireland. But they sub-
mitted that, in this cause, the application could not be granted,
because the Court had no jurisdiction to interfere with the
proceedings of a foreign Court. Even if the Court had juris-
diction, the defendants had no equitable right to call upon the
Court for its interposition, inasmuch as both the English and
Irish suits had been instituted so long ago as the year 1888, and
they had never taken any steps to stop the Irish suit.

Tae MasTER OF THE RoLLs:

It has been justly observed at the Bar that, if an application
had been made to the Court of Chancery in Ireland to stay the
proceedings in the suit pending in that Court, on the ground that
the subject-matter of it was res judicata in a Court of competent
jurisdiction in this country, the anthorities upon this point would
probably have induced that Court to accede to the application.
The question is, whether, with these authorities before me, I
ought to put the parties to go to Ireland, in order to obtain an
order which this Court has, undoubtedly, jurisdiction to make at
once. As it appears that these suits were instituted for the same
matter in all respects, and there has been an adjudication upon
that matter, from which there may, indeed, be an appeal, but

(1) Ante, p. 3. (3) 23 B. R. 143 (Jac. 546).
(2) 22R. R. 111 (2Jac. & W. 563).  (4) 41 R. R. 23(3 My. & K. 104).
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which, for the present, must be considered as final, I think I
should not be performing my duty, if I permitted the plaintiff to
go on with the proceedings in Ireland. The injunction prayed
by this petition must, therefore, be granted.

HOWARD ». RHODES.
(1 Keen, 581—382; S. C. 6 L. J. (N. S.) Ch. 196.)

The Court will not allow costs to a trustee who, after having acted,
declines to perform the trusts reposed in him, and thereby renders a suit
for the appointment of a new trustee necessary.

Tae bill was filed by the several parties interested under a will
(some of whom were infants), against the four defendants named
executors and trustees in the will, for the purpose of having a
new trustee appointed in the room of the defendant Charles Lane,
who was desirous of being discharged from the trusts reposed in
him by the will, there being no power contained in the will for
appointing new trustees. The defendants had all proved the will
and acted in the trusts thereof.

The defendant Charles Lane, by his answer, admitted that he
was desirous of being discharged from the trusts reposed in him
by the testator’s will upon being properly released and indemnified
in respect thereof.

Mjy. Lloyd, for the plaintiffs, asked for the usual reference
to the Master to approve of a new trustee.

Mr. Sharpe, for the continuing trustees.

Mr. Lane, for the retiring trustee, asked for the costs of that

defendant and certain extra expenses which had been incurred
by him in respect of this suit.

The MasTer oF THE RoLLs said the defendant, in his answer,
assigned no reason for his retirement, and that no costs could be
sllowed to a trustee so declining to perform the trusts reposed
in him.
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Mr. Lane submitted that no costs were asked against the
retiving trustee by the plaintiffs.

The Master oF THE RoLLs said it was the duty of the Court to
protect the estate against being burthened with the costs of a
trustee who had declined, without any cause assigned, to perform
the trusts reposed in him, and had thereby rendered this suit
necessary.

The usual reference was directed, and no order made as to
costs.

RAFFETY «. KING(1)
(1 Keen, 601—619; 8. C. 8 L. J. (N. 8.) Ch. 87.)
The effect of lapse of time as a bar to the redemption of a mortgage
previouely to the statute 3 & 4 Will. IV. c. 27.
[Tae following passage from the judgment of the MasTER OF
tHE RoLLs in this case dealing with the point mentioned in the
above head-note may be found useful :

TrE MasTER OF THE RoLLs, in the course of his judgment, said :]

If the mortgagee enters in his character of mortgagee or by
virtue of his mortgage title alone, he is for the period of twenty (2)
years liable to account, if called upon, and liable to become
trustee for the mortgagor, if payment be tendered to him ; but
holding himself ready to answer these liabilities, he owes no

other duty. He may, if permitted, hold on for twenty years -

without accounting or admitting his mortgage title, and if he
does 80, his title becomes as absolute in equity as it was
previously at law. The mortgagor having for twenty years
neglected to tender payment, or to procure *an account or
admission, is held to have lost his right of redemption, so that
the mortgagee in this case has only to look what was at first his
mortgage title, and to the length of possession without account
or admission.

But if the mortgagee enters, not in his character or in his
right of mortgagee only, but as purchaser of the equity of

(1) Hyde v. Dallaway (1843) 2 Ha. (2) Now twelve : see Real Property
528, Limitation Act, 1874, s. 7.
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redemption, he must look to the .title of his vendor, and to the
validity of the conyeyance. he takes; and if the conveyance be
such as in law or in equity only gives for his benefit the estate
of a tenant for life, he must, as it appears to me, take that
estate subject to the duties which are attached to it in the
relation which subsists between the tenant for life and the
remainderman.

One of those duties is to keep down the interest of the
mortgage, and having united in himself the two characters of
mortgagor and mortgagee, he must, in the language of Chief
Baron MacpoNawLp, ‘“ be considered to have supported the rights,
and discharged the duties of each.” He owes a duty quite
distinct from that which belongs to him in the mere character
of mortgagee. So it was held in Corbett v. Barker(1), and
Reere v. Hicks (2); and, in the judgment upon the plea in
Rarald v. Russell (3), the xﬁortgagee being:purchaser of the equity
of redemption, and having taken insufficient conveyances,
obtained the husband’s interest, and nothing more. The length
of possession did not avail him.

The arguament, on which it is contended that time ought to
run against the remainderman in all cases, is, that as the
remainderman may redeem, he ought to be barred if he neglects
to do 80; and, speaking generally, it is clear that the remainder-
man has an interest *which, as against the mortgagee, entitles
him to redeem. But if the tenant for life procures an assign-
ment of the mortgage, or if the mortgagee purchases the interest
of the tenant for life, it is by no means so clear that the
remainderman can, without the consent of the tenant for life,
redeem the mortgage vested in him; and the observations of
Chief Baron ALEXANDER upon that subject, in the case of Ravald
v. Russell, are well worthy of attention.

L * * * »
(The MasTER oF THE RorLs then referred to the facts of
the case.]

(1) 4 B. B. 856 (1 Anst. 138; 3 (2) 25 R. R. 241 (2 Sim. & St. 403).
Anst, 755). (3) 34 R. R. 257 (Younge, 9).
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NEALE ». NEALE.
(1 Keen, 672—684.)

A. and B., having an apparent title to copyhold lands as tenants in
common in fee under the will of their father, entered into a parol agree-
ment to make partition of the devised lands, and divided them accordingly,
A., the elder brother, taking somewhat the larger share, a doubt being
then entertained whether their father had a right to devise the lands.
A. was, in fact, at the time of this agreement, tenant in tail under the
limitations of a surrender made by his grandfather ; and, after A.’s death
without issue, B., having discovered his own title as tenant in tail, repu-
diated the agreement, and brought an action of ejectment to recover the
whole estate.

On a bill filed by the devisee of A., the Court, upon the principle on
which it supports fumily arrangements, decreed B. to do all necessary
acts to bar the entail, and vest the parts of the lands, allotted under the
agreement to A., upon the trusts of A.’s will.

TaEe bill was filed by Daniel Neale and others, claiming under
the will of James Neale, against Joseph Neale, the brother of
the deceased James Neale, and two other persons, one of whom,
Marsh, was an incumbrancer of the plaintiff Daniel Neale, and
the other a legatee under the will of James Neale ; and it prayed
that Joseph Neale might be compelled to do and concur in such
acts as were necessary for barring the entail of the copyhold
estate in question, and specifically to perform *an agreement
for the division of that estate between himself and his deceased
brother James Neale; and, if the Court should be of opinion
that the plaintiffs were not entitled to that relief, then for an
account of the rent of a portion of the estate possessed or
occupied by the defendant Joseph Neale for some time previous
to the death of his deceased brother James Neale.

The estate in question was the subject of a settlement made
by Joseph Neale, the elder, the grandfather of the defendant
Joseph Neale and his deceased brother James, in the month of
May, 1747. Being then absolutely entitled, Joseph Neale, the
elder, made a surrender to the use of himself for life, remainder
to his wife Mary for life, remainder to the heirs of her body by
himself for life, remainder to himself in fee.

On the death of Joseph, the elder, which happened in the
month of November, 1758, Mary Neale, his widow, became
tenant in tail in possession under the settlement; but she was,
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by mistake, admitted to the copyhold estate as tenant for life
only, and James' Neale, her-'eldest' son, and the father of the
defendant Joseph and his deceased brother James, in the lifetime
of his mother, and in November, 1794, surrendered the reversion
or remainder, supposed to be expectant after her death, to the
use of himself for life, remainder to his wife Unity for life,
remainder to such persons as he should by will appoint; and
he then made a will, by which he devised the estate, subject
to the life interest of Mary his mother, and the life interest of
Unity his wife to his two sons, James and Joseph, their heirs
and assigns, for ever; and he soon afterwards died.

Mary Neale, the mother, died in March, 1800, leaving three
grandsons, James Neale, the defendant, Joseph *Neale, and
Daniel Neale, surviving her; James, as her eldest son, being
the person really entitled to the estate, under the surrender of
Joseph Neale, the grandfather.

Under the surrender of James Neale, the elder, Unity, his
widow, appeared to have an estate for life, with remainder to
her two sons, James and Joseph; and, under this apparent
title, Unity took possession. She some time afterwards married
James Day; and Day and his wife were admitted under the
will of James Neale, the elder.

After the death of Unity Neale, and on the 8th of February,
1821, James Neale, the brother of Joseph, who was really
entitled as tenant in tail, and the defendant Joseph Neale, who
appeared to be entitled under the will of James Neale, the
father, were admitted as tenants in common in fee. It appeared
that James, who was an idle and extravagant person, and in
some degree dependent upon his brother Joseph, entertained
some suspicion, and at times insisted that his father had no
right to make & will, and in this state of things they came to
an agreement with each other for a partition of the estate in
the month of March, 1821. In discussing the terms of this
agreement, which was not committed to writing, it was proposed
by James that Joseph should take, as his half, certain closes
called Meer Ditches and Newlands, containing together 14 acres;
and that James should keep the rest, amounting to 164 acres,
for his share. To this Joseph objected on account of the

R.R.—VOL. XLIV. 9
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inequality; and, upon this difference, their younger brother
interposed, and 'proposed’ that, in addition to the 14 acres, James
should give up to Joseph an orchard called the Ridge, containing
3 of an acre; and both James and Joseph having acceded to
this, it was finally agreed that Joseph should have as his share
*Meer Ditches, Newland, and the Ridge, containing in all
14% acres; and that James should have the remaining 16 acres
a8 his share. The difference in quantity was 1} acre; and with
reference to this difference the defendant Joseph, by his answer,
stated that, being unwilling to enter into any legal contest with
his brother, touching the proportion of his half of the property,
and at the same time being influenced by repeated assertions
made by his brother that the whole of the property was his, and
that his father had no right to make a will, he was induced to
consider, and during the life of James did consider the arrange-
ment and agreement as finally settled and agreed between them.

This agreement having been made, the parties severally took
possession of the shares allotted to them; and they dealt with
and enjoyed them separately during the life of James, and for
some time afterwards.

On the 6th of April, 1824, James Neale made his will, and
thereby devised his share of the estate to the plaintiff Daniel
Neale, subject to various charges in favour of the other plaintiffs,
and of the defendant Joseph Neale.

James Neale died on the 24th of January, 1830, without issue,
leaving Joseph his elder brother, his heir, and the heir of the
body of his grandmother Mary by Joseph her husband, and
consequently tenant in tail of the copyhold ®state under the
limitations of the copyhold estate created by the surrender of
the 14th of May, 1747. Some time after the death of James
Neale, his devisee, Daniel Neale, having occasion to raise money
by mortgage of the estate, found that he could not do so without
exonerating it from the charges created by the will of James,
one of which was a legacy of 60l., *payable to the defendant
Joseph, who, upon receiving a promissory note for the sum, at
the request of Daniel, released the estate from the charge.

During this time no question, respecting the agreement of
1821, or as to the title of the estate, had arisen; but in 18383,



VOL. XLIV.) 1886. CH. 1 KEEN, 676—677.

Joseph Neale, the defendant, produced a copy of the surrender
of May, 1747, and claimed 'to be 'entitled to the entirety of the
estate under the limitations, which had never been barred, and,
his claim being resisted, he brought an action of ejectment to
recover possession of that share which was allotted to James
Neale in 1821.

Upon that action being brought, the present bill was filed;
it charged that the copy of the surrender of May, 1747, was
from the year 1801 in the possession of Joseph Neale, who knew
the contents and effects thereof, but concealed the same from
James Neale.

The defendant Joseph Neale, by his answer, denied all know-
ledge of the copy of the surrender until it was found, in the
year 1882, by his son, amongst other papers, in one of the top
drawers in a chest of drawers in the bed-room of the defendant
Joseph Neale’s house at Park Milk Farm.

It appeared by the evidence that in March, 1801, when Unity
Neale intermarried with Day, she left the house which she then
occupied in the possession of the brothers, James and Joseph
Neale, and that among the furniture in that house was an old
writing desk which had belonged to James Neale, the father,
and which contained & number of papers in one of the drawers.
Shortly afterwards the brothers James and Joseph entered into
partnership; and they continued to occupy *the house until
July, 1809, when the partnership was dissolved, and Joseph
became the sole tenant of the house, James, however, continuing
to live with him as a lodger. The desk was valued among other
furniture, and taken by Joseph, and considered as his property.
Joseph left the house in the year 1816, and took the desk with
him ; he returned to the house in 1820, and brought the desk
back with him. During all this time James lived with him as
a lodger. The drawer which contained the papers was some-
times locked, and sometimes left open. In 1828 Captain
Newman, a friend of the defendant Joseph, wished to borrow the
drawer for the purpose of keeping powder in it, and the papers
were then removed from the drawer, and placed in a chest of
drawers in an upper room where the copy of court roll was
found by the son of the defendant Joseph Neale in June, 1832.

9—2
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In December, 1832, the defendant Joseph Neale laid the copy
of court roll before his solicitor, and shortly afterwards brought
the action of ejectment.

Mpyr. Tinney and Mr. John Romilly, for the plaintiffs:

* * The agreement between the brothers to give effect to the
dispositions made in their father’s will, and to settle amicably
all matters in dispute or doubt between them will, upon the
recognised principles of this Court, be effectual as a family
arrangement: Stapilton v. Stapilton (1). A compromise of a
doubtful right is a sufficient foundation in equity for such an
agreement, and the defendant admits by his answer, that he
consented to an inequality of partition on the ground of the
doubt which, at the time of the arrangement, hung upon his
apparent title. * * *

Mpr. James Russell, for the defendant, Marsh, the incum-
brancer. :

Myr. Pemberton, and Mr. R. P. Chichester, contrd :

* * The allegation that there was a fraudulent possession
of the deed on the part of the defendant Joseph is completely
displaced by the evidence. * * *

It is not pretended that Joseph ever agreed to give up any
thing beyond the difference between the moiety of the property
and the portion which he consented to take. He never agreed to
abandon any right which he might thereafter acquire, and which
was neither in his own contemplation nor in that of the party
with whom the agreement was made. * * An agreement to
alter the rights of parties in respect of an interest in real estate
cannot be made by parol; neither is there any foundation for
the proposition that a partition can be made by parol. The case
cited in Thomas v. Gyles (2) as an authority for the proposition
inserted in the marginal note, that a partition between tenants
in tail, though only by parol, shall bind the issue, is not law.

Mr. Tinney, in reply.
(1) 1 Atk. 2. (2) 2 Vern. 232.
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Tre MasTer oF THE RoLLs (after stating the facts):

If there were such knowledge and such concealment as are
charged by this bill, there can hardly be a greater fraud than
that which was committed by the defendant Joseph Neale.

The circumstances are no doubt attended with very great
suspicion ; but, after reading the charges and the answer with
the very little evidence really bearing on the question, it does
not appear to me that I can safely and satisfactorily impute
to the defendant a knowledge of the copy of the court roll,
before the time when he says it was found. He most positively
denies it. His conduct in December, 1830, almost a year after
the death of James, appears to me to be inconsistent with it,
and however extraordinary it may seem that such a document
should have been so long in his possession unexamined and
unknown, yet in the station of life of these persons, their
extreme negligence or want of curiosity may perhaps be accounted
for, and I can hardly say that the nature of the case is such
as to make it fit for a *court of justice to presume a knowledge
in the absence of proof.

But considering him to have been ignorant of this copy of
court roll during the life of his brother James, the question
remains, whether he is not bound by the agreement of 1821. It
does not appear to me that the agreement merely related to the
mode of enjoying the estate, or had reference only to a partition.
Joseph did not so consider it; he knew that James thought
himself entitled to the whole estate, and he himself, influenced, as
he says, by the assertions of James, and desirous to avoid litigation,
consented to accept less than half. This then is not a simple
agreement for equality of partition; it is an agreement for
partition with compensation for abandoning a supposed right
and a claim. Upon what that supposed right depended does not
appear ; but that there was a supposed right of James to some
extent yielded to by Joseph is clear, and, if it be considered
that the right, which to the parties themselves at that time
was only supposed, had a real foundation, which might have
been verified either by production of the document then in
the possession of Joseph, or by searching the court rolls of the
manor ; that, if Joseph had not made the concession which he

188

NEALE

0.
NEALE.
1837.
Jan, 13,

[ *683 ]



134

NEALE

.
NEALE.

[ *684 ]

1836.
Noe. 9.
Ruolls Court.
Lord
LANGDALE,
M.R.

[ 686 ]

1837. CH. 1 KEEN, 683—684. {R.R.

did, James, instead of consenting to the agreement, might have
investigated the title, and proved that the whole estate was his
own, it will appear that the concession, however trifling in itself,
placed the parties in a situation very different from that in
which they might otherwise have stood; and looking at this
case with reference to those principles deducible from the several
cases cited at the Bar, I am of opinion that the agreement, though
parol, yet being in the nature of a family arrangement, and
followed by the uninterrupted several enjoyment of the *portions
allotted to the two brothers respectively, is an agreement which
this Court will enforce.

Decree the defendant to do all acts for barring the entail,
and for vesting those parts of the estate, which were allotted
to James, in the plaintiff Daniel on the trusts of the will, and
subject to the mortgage to Marsh.

No costs of so much of this suit as seeks to charge the
defendant Joseph with a knowledge of the copy of court roll
before May, 1832 ; the plaintiff to pay the costs of Marsh; the
costs of the plaintiff, other than those mentioned, to be paid
by the defendant Joseph.

This decision was appealed from, and affirmed by the Lorp
CHaNCELLOR on the 11th of July. [No further report of this
appeal has been found.]

GILES ». GILES.
(1 Keen, 685—693 ; S. C. nom. Penfold v. Giles, 6 L. J. (N. 8.) Ch. 4.)

A false character, attributed by a testator to a legatee, will not affect
the validity of the legacy, unless the false character has been acquired
by a fraud which has deceived the testator; and where the testator and
legatee have a common knowledge of an immoral or criminal act, by
which the legatee has acquired the false character, the rights of the
legatee, as such, will not be affected, it being no part of the duty of
courts of equity to punish parties for immoral conduct, by depriving
them of their civil rights.

TroMas GILEs, by his will dated the 26th of November, 1880,
gave all his real and personal estate to his brother Jeremiah
Giles and John Buckton upon trust to sell his real estate, and
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out of the produce of such sale to pay off any mortgages which
might be due at the time of his death, and to invest the residue
of such produce and of his personal estate, after payment of his
debts and legacies, in trust for his wife Ann Giles, for and during
the term of her natural life, as a feme sole, and not liable to the
debts, assignment, or control of any husband or husbands; and
whose receipt alone, notwithstanding any coverture, should be a
legal and good discharge to his trustees, to the intent that the
yearly interest, dividends, and profits, might be a provision for
the personal maintenance and support of his said wife Ann
during her natural life; and that the same or any part thereof
should not be subject to any claim whatever, or to any sale,
alienation, charge, or incumbrance: and after her decease, in
trust for his *brother Jeremiah Giles during the term of his life:
and after his decease, for the only proper use and benefit of the
three children of his said brother. And the testator appointed
Jeremiah Giles and John Buckton executors of his will.

The testator died on the 5th of April, 1881, leaving the
plaintiff, described in his will as his wife Ann Giles, surviving
him ; and his will was proved by the executors named therein.

In the year 1834, the plaintiff, describing herself as Ann
Giles, widow, filed her bill against the executors and trustees,
and against the children of Jeremiah Giles, praying that the
testator’s will might be established, and the trusts thereof
performed. * * The defendants, by their answer, said they
were informed and believed, that in the year 1817, when the
ceremony of marriage was performed between the plaintiff and
the testator, John Penfold her husband was living; and that he
still was, at the date of their answer, living.

The defendants went into evidence, by which it appeared that
a deed of separation, dated the 2nd of March, 1815, was prepared
between John Penfold of the first part, Ann Penfold his wife of
the second part, and the testator Thomas Giles and another
trustee of the third part; that the testator was cognisant of such
deed, though he did not execute it, and that John Penfold was
still living. Under these circumstances, when the cause came
on to be heard on the 15th of December, 1888, it was directed to
stand over for the purpose of making Penfold a party; and a
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supplemental bill was filed by the plaintiff, described therein as
Ann Penfold alias Giles, by her next friend, against John Penfold.

» » * * *

The facts, established by the evidence, were that both the
testator and the plaintiff knew that John Penfold was living in
1815; that they performed the ceremony of marriage in 1817 ;
that the testator and the plaintiff lived together, and were con-
sidered as husband and wife, and that the testator believed her
to be his lawful wife at the time of his death; and that the
defendant Buckton, who was the testator’s solicitor, knew that
Penfold was living when he drew the testator’s will.

Mr. Pemberton and Mr. James Parker, for the plaintiff :

There is no pretence for the resistance which has been made
to the payment of the plaintiff’s legacy, unless it could be shewn
that fraud had been practised upon the testator; and fraud is
neither alleged nor proved. The mere fact of a false description
is perfectly immaterial, unless fraud can be connected with it:
[Schloss v. Stiebel (1). The single exception of fraud proves the
rule : Kennell v. Abbott (2)]. In this case the testator had
exactly the same opportunity of ascertaining that Penfold was
alive as the plaintiff; and the knowledge or suspicion, if any,
that he was living must have been common to both of them.
Fraud, therefore, is out of the question; and the plaintiff is
clearly entitled to the benefit of the bequest.

Mpr. Skirrow, Mr. Kindersley, Mr. Richards, and Mr.
Chandless, contra. * * *

Mr. Pemberton, in reply. * * *

TrE MasTER OF THE RoLLs:

In this case the testator, by his will, gives a legacy to his wife
Ann Giles; and the plaintiff, describing herself as Ann Giles,
widow, files a bill against the executors and trustees of the
testator to recover payment of that legacy. The defence is, that
the plaintiff does not answer the description which the testator
has, in his *will, applied to her, for that she is not, in fact, the

(1) 38 B. R. 67 (6 Sim. 1). (2) 4 B. R. 351 (4 Ves. 802).
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widow of the testator ; and it appears, by the evidence, that the
plaintiff does not, in point of fact, answer that description, and
that, at the time when the ceremony of marriage was performed
between the testator and the plaintiff, she was the wife of another
person. The plaintiff alleged, by her bill, that Penfold, her first
husband, was dead at the time when that ceremony of marriage
took place between her and the testator, but it was proved that
Penfold was at that time and still is living; and a supplemental
bill was filed, with leave of the Court, for the purpose of bringing
Penfold before the Court as a party.

It is clear that, in point of law, a mere misdescription of a
legatee will not defeat the legacy; and it is equally clear that a
legacy given to a person in a character which the legatee does
not fill, and by the fraudulent assumption of which character the
testator has been deceived, will not take effect. That was the
principle upon which the case of Kennell v. Abbott was decided,
and the soundness of that decision has never been questioned.
In this case it is said that, though no fraud upon the testator is
proved, fraud must be inferred, because, in point of fact, an
offence was commiftted by the plaintiff, who, knowing that her
first husband was living in 1815, married the testator in 1817 ;
and it is argued that the testator could not know, and the plaintiff
must be assumed to know, that her first husband was living.
The reason assigned why the testator could not know it is, that
he had some religious scruples as to his conduct before the
marriage, and that those religious scruples must have been
removed before he consented to marry; and the ground upon
which the Court is to infer that the plaintiff did know that
fact is, that there is evidence of Penfold being known to be alive
*in the year 1880. This is an inference which I cannot follow:
I cannot assume, from the facts of the case, that the plaintiff had
a guilty knowledge which the testator had not in common with
the plaintiff. If I could assume that, the case would be very like
that of Kennell v. Abbott; but in the present case the testator,
as well as Mrs. Penfold, had both an actual knowledge of the
existence of John Penfold in the year 1815; and it was not more
the duty of Mrs. Penfold than it was the duty of Thomas Giles,
the testator, to ascertain that John Penfold was dead before they
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arLes  ventured to proceed to the ceremony of a marriage between

G;fim, themselves. ' There’is'no more reason why I should impute to
the plaintiff a fraud upon the testator than to the testator a
fraud upon the plaintiff; which of them was guilty, if either of
them, must depend upon circumstances which are not before the
Court. If both had a guilty knowledge, no fraud was committed
upon the testator; and however immoral the conduct of the
parties, it is no part of the duty of courts of equity to punish
parties for immoral conduct by depriving them of their civil
rights. It is said that, the plaintiff having described herself as
the widow of the testator, and having alleged, upon her bill, that
Penfold was dead in the year 1817, when she performed the
ceremony of marriage with the testator, whereas it is proved, by
the evidence, that that allegation is contrary to the fact, her bill
ought to be dismissed out of this Court; but I cannot say that
that allegation is of such a nature that it ought to deprive her
of the right to the legacy which she has under the will of the
testator, and of her right to claim the benefit of the bequest in
this suit. As the defendants admit assets, therefore, the usual
accounts must be taken of the testator’s personal estate. The
consideration of costs will be very material in this case, where the
conduct of parties is open to so much censure; but, for the present,
costs must be reserved.

o SMITH ». PHILLIPS (1).
(7 17.
p (1 Keen, 694—700; S. C. 6 L. J. (N. S.) Ch. 253.)
Rolls Court. . : :
Lord A. made an equitable mortgage of certain premises to B., and he after-
LANGDALE, wards entered into an agreement to grant a lease of the premises to C.,
M.R. who had notice of the prior charge. A. became bankrupt before the lease
[ 694] was executed, and on the petition of B. an order in bankruptcy was made,

under which the premises were sold, and B. became the purchaser, and
retained the amount of his equitable mortgage out of the purchase-money.
Held, on a bill filed by C. for specific performance of the agreement, that
B. having becomethe purchaser, and thereby united hisequitable mortgage
with the equity of redemption, was hound to perform the agreement.

In the year 1831 William Holman, being possessed of a certain
messuage in the county of Hertford, which he held for the residue

(1) John Brothers Abergaru: Brewery L. J.Ch. 149; and see O’ Loughlin v.
Co, v. Holmes [1900] 1 Ch. 188, 69  Fitzgerald (1873) Ir. Rep. 7 Eq. 483.
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of a term of ninety-nine years, made an equitable mortgage of
the same to the defendant John Phillips to secure the repayment
of a loan of 400l. and interest.

In April, 1838, Holman entered into an agreement to let the
above-mentioned messuage to the plaintiff Smith; and the
following memorandum was signed by both parties :

‘ Memorandum of an agreement made and entered into this
6th day of April, 1838, between William Holman, victualler, and
William Smith, painter. Whereas it hath been agreed between
the parties hereto, that W. Holman, being the landlord of the
public house called the ¢ Half-way House' between Ware and
Hertford, shall let to William Smith the said house and premises,
at the sum of 85l. per annum, payable half-yearly, it is hereby
agreed that William Holman shall grant to William Smith a
lease of the said premises .for the term of seven, fourteen, or
twenty-one years, determinable by a notice to be given by the
said William Smith in writing at the least six months prior to
the end of either of the said terms, he, the said tenant William
Smith, hereby agreeing to pay all taxes and parochial assess-
ments (except the land tax), the said rent to be paid half-yearly
from the day of the 25th of March last; *and that William
Holman, his executors or administrators, shall take of the said
William Smith, his executors or administrators, the fixtures of
the said house and premises at the expiration or other determina-
tion of the said term, at a fair valuation, if required by the said
William Smith. And it is also agreed that William Smith shall
pay to William Holman the sum of 60l. over and above the
valuation of the furniture, stock in trade, and effects in and upon
the said premises at the time of him, the said William Smith,
taking possession thereof. The said William Holman to pay
all rates, taxes, and impositions up to the time of his giving
possession under this agreement.’”’

Previously to the date of this agreement, Holman had notice
of the equitable mortgage of the defendant Phillips. In pur-
suance of the agreement, the stock and effects were valued at the
sum of 216l., which sum, together with the consideration money
for the lease, was paid by the plaintiff, and the plaintiff was
thereupon let into possession.
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On the 15th June, 1888, and before a lease was executed,
Holman became & bankrupt. On the 28th of November following,
the defendant presented a petition in the Court of Review, stating
his equitable mortgage, and praying that the premises might be
sold, and that he might be paid out of the produce of the sale so
much as was due to him upon his security. By an order of the
Court of Review, the premises were directed to be sold, and were
sold accordingly by public auction on the 22nd of February,
1834. The defendant had liberty to bid at the sale, and became
the purchaser at the sum of 600l., out of which he retained
the amount due to him in respect of his equitable mortgage.
The agreement for the lease was produced at the sale by an
agent *of the plaintiff, and read in the auction room; and the
solicitor for the defendant also read an opinion of counsel to
the effect that the equitable mortgagee was not bound by the
agreement, and that the plaintiff could not enforce the same
against him.

By an indenture of assignment, dated the 6th of May, 1834,
between the assignees of Holman of the first part, Holman of the
second part, and the defendant of the third part, it was witnessed
that, for the considerations therein mentioned, the assignees
and Holman assigned to the defendant, his executors, &c. the
premises in question, subject to the rents and covenants in the
original lease, and also subject to the claim of the plaintiff
to a lease under the memorandum of agreement of the 6th
of April, 1888; but it was thereby declared that *‘ nothing
in such exception contained was meant to admit the validity
of such claim, and which claim the defendant, at the time
he purchased the said premises, was advised and believed to
be void.”

Shortly after the purchase, the defendant gave notice to the
plaintiff to quit the premises; and, on the refusal of the
plaintiff to quit at the expiration of such notice, the defendant
brought an action of ejectment to recover possession of the
premises.

The bill prayed a specific performance of the agreement of the
6th of April, 1888, and that the defendant might be decreed to
grant a lease in pursuance thereof.
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Mr. Pemberton and Mr. Bethell, for the plaintiff:

The plaintiff is clearly entitled to the specific performance of
this agreement. The defendant purchased *from the assignees
the leasehold interest, which was subject to his own equitable
charge and to that of the plaintiff. His own charge was paid out
of the purchase-money; and he became the owner of the leasehold
estate discharged from the mortgage, and subject to the equitable
charge of the plaintiff. This is the common case of a first incum-
brancer, who, with notice of a second incumbrance, purchases the
estate, and by so doing extinguishes his own charge, and lets in
the second incumbrancer. He might have kept his equitable
mortgage on foot by making an assignment of it to a third
person before he became the purchaser ; but, as he has not done
s0, there remains no incumbrance upon the estate, except that
which arises out of Holman’s agreement to grant a lease to the
plaintiff, and that agreement the defendant is bound to perform.
The very indenture of assignment, under which the defendant
claims, shews that he bought the estate subject to the agreement
for the lease.

My, Temple and Mr. Sharpe, contra :

The defendant had an equitable mortgage, and the plaintiff an
equitable lease; the equities, therefore, being equal, priority in
point of time will prevail, and the plaintiff cannot set up a
subsequent charge to defeat the prior charge of the defendant.
All that the plaintiff can by possibility pretend to claim is the
value of the lease contracted for, after satisfaction of the prior
charge of the defendant. * * If the estate had been purchased
by a stranger, the plaintiff could only have claimed the benefit
of his agreement after satisfaction of the defendant’s mortgage ;
and how can the equities between the plaintiff and defendant be
varied by the circumstance of the defendant having become the
purchaser? Even if the defendant has, by the operation of a
technical rule, lost the advantage of his priority in consequence
of his having omitted to make an assignment of his security,
this is not a case in which the Court is called upon to determine
the priorities of the incumbrancers, but in which the plaintiff
seeks for specific performance, which it is in the discretion of
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the Court to refuse, where a party is endeavouring to take an
advantage of a“technical rule against the justice of the case.

Mr. Pemberton, in reply :

Whatever disadvantage may have accrued to the defendant from
his purchase, he bought with his eyes open ; and having united
the characters of mortgagee and owner, and thereby discharged
the estate of his own incumbrance, he is no longer in a situation
to claim priority to the second incumbrancer (1).

Tae MasTER oF THE RoLLs:

In this case Holman made an equitable mortgage of the
premises to the defendant, and he afterwards entered into an
agreement to grant a lease of the same premises to the plaintiff.
Holman became a bankrupt; the prope'rty was sold under an
order of the Court of Review, made on the petition of the
defendant, the equitable mortgagee. The defendant himself
became the purchaser, and received or retained out of the
purchase-money the sum secured by his equitable mortgage.
The premises were sold subject to the plaintiff’s claim under
the agreement, and the assignment expressly recites that they
were 80 sold. The plaintiff has a clear right to have the lease
which he contracted for, and that right is to be worked out
against the equity of redemption. No doubt, the interest of
the bankrupt might have been so sold as to keep the equitable
mortgage of the defendant distinet from the equity of redemp-
tion ; but the defendant, by becoming the purchaser, has united
those interests; *and the question is, whether the equitable
mortgage and the equity of redemption having been united,
those interests can now be separated. I am of opinion that
they cannot be separated ; and that the plaintiff is entitled to
have his equitable charge satisfied out of the united interests
which now constitute the equity of redemption.

(1) For the grounds upon which see the cases of Greswold v. Marsham,
the Court has determined the equities 2 Ch. Ca. 170; Toulmin v. Steere, 17
between a second incumbrancer and R. R. 67 (3 Mer. 210); and Purry v.
a prior incumbrancer who, with notice =~ Wright, 24 R. R. 191 (1 Sim. & St.
of the subsequent incumbrance, has 368, and 5 Russ. 142).
purchased the equity of redemption,
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Tue ATTORNEY-GENERAL ». Tue CORPORATION
or NORWICH.
(1 Keen, 700—714; S. C. 1 Jur. 398; affirmed on appeal, 2 My. & Cr.
406—431.)

Demurrer to an information against the corporation of Norwich,
praying for an injunction to restrain certain applications of the city
fund of the borough and city of Norwich, which, as the information
alleged, were intended to be made in violation of the Municipal Cor-
porations Act, 5 & 8 Will. IV. c. 76, allowed under the circumstances.

In the ordinary management of the borough fund a court of equity
ought not to interfere; but in a case of misapplication calling for a
specific remedy, semble, that the jurisdiction of the Court is not excluded
by the Municipal Corporations Act, but the case stated must allege circum-
stances which if proved will necessarily constitute a breach of trust.

A municipal corperation may be justified in discharging, out of the
corporate funds, the expenses of opposing quo warranto informations
against individual members of the corporation, if the object of such
informations be to impeach the title, or destroy the legal existence of the
corporation, as a body.

Tms information was filed by the Attorney-General, at the
relation of Samuel Bignold, against the Mayor, aldermen, and
burgesses of the city of Norwich, and against Thomas Osborne
Springfield, Thomas Brightwell, Peter Finch, Henry Willett, and
Thomas Edwards; and, in substance, it prayed the Court to
declare, that certain applications intended to be made of the
city fund of the borough and city of Norwich were contrary to
and in direct violation of the provisions of the Act for regulat-
ing municipal corporations (1), and & breach of the trusts and
duties of the Mayor, aldermen, and burgesses, and ought to be
restrained by the order and injunction of the Court; and that an
injunction might be accordingly granted ; and that in case any
sums have been wrongfully paid, as alleged, the same might be
repaid and refunded by such *persons, and in such manner as
there might be occasion; and that the defendants Springfield,
Brightwell, Finch, and Willett might be decreed personally to
pay the costs of the relator, incidental to the suit, and for
general relief.

By the seventy-first section of the Act, it is provided that
estates vested in corporations in their corporate character in

(1) 5 & 6 Will. IV. c. 76. (Rep. 45 & 46 Vict. c. 50, 5. 5.)
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trust for charitable purposes should cease on the 1st day of
August, 1886'))@nd thdt if, before that time, no other direction
should be made by Parliament, the Lorp CHaNcELLOR should
make such orders as he should think fit for the administration
of such trust estates, subject to the charitable uses.

No other direction having been made by Parliament, the
Lorp CHANCELLOR proceeded to exercise the power vested in
him by appointing trustees for the administration of the charity
estates, vested in corporations, upon applications made to him
by petition; and, some time before the 19th of August, 1836,
Mr. Springfield, then acting as Mayor, and certain members of
the council of Norwich, presented or prepared to present a
petition to the Lord Chancellor on the subject; and, on the
19th of August, certain proceedings of the council of Norwich
took place, and were entered in the books of the Corporation as
follows: ¢ Mr. Councillor Finch moved, and Mr. Councillor
Beare seconded the following resolutions, which, being put to
the vote, were carried by a majority of twenty-one, there being
ayes thirty-two, noes eleven : viz. Resolved, that this council do
adopt the petition already presented, or in course of presentation,
to the Lord Chancellor, by the Mayor of this city and other
members of the council, praying for the appointment of trustees
to the several charities in this city lately under the management
of the former corporation ; and that *the town clerk be instructed
to procure an order of the Lord Chancellor in conformity with
the prayer of such petition; and that the town clerk be
empowered to attach the city seal to the same, or a copy
thereof. Resolved, that the Mayor, and Peter Finch, and
Henry Willett, Esquires, together with the town clerk, be a
deputation to proceed to London for the purpose of furthering
the objects of the petition, with power to employ attorneys and
counsel as they may think necessary, and that the town clerk
be authorised to take such corporate books and documents as he
may think proper, together with such other evidence or testimony
a8 he may deem necessary; and that he be also authorised to
take the opinion of one or more counsel on any points touching
the said charities, or the estates belonging to the same, as he may
think proper or be advised.”
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On the 28rd day of September following, other proceedings of
the council took''place, and weére entered in the book as follows :
“It was moved by Mr. Alderman Young, and seconded by Mr.
Councillor Spratt, that the following resolution be agreed to by
the council : viz. Resolved, that the authority and power given
to the deputation, appointed by a resolution of a council at a
former meeting held on the 19th day of August last, for pro-
moting and furthering the objects of the petition preferred to the
Lord Chancellor by Thomas Osborne Springfield and others in
the matter of the charities, be continued to the gentlemen
forming such deputation; and that the town clerk be ordered
to take all requisite proceedings for carrying the resolutions
and orders of the council, touching the appointment of trustees
of the charities into effect. Whereupon Mr. Councillor Bignold
moved, seconded by Mr. Councillor James Steward, as an
amendment, that the said resolution be not adopted by the
council. The chairman put the *amendment to a shew of
hands, which was negatived by a large majority, and the
original resolution was adopted and agreed to.”

The information charged that, in pursuance of the resolutions,
the persons named as a deputation, came to London for the
alleged purpose of attending to the petition, and that great
costs had been incurred for their travelling and other expenses,
and for their entertainment. That such costs had not been,
and were not intended to be paid by the individuals who
incurred them ; but were paid by Mr. Staff, the town clerk,
or left unpaid, upon an arrangement or understanding that
the same should be defrayed out of the city or borough fund,
or other property of the corporation.

The information further stated, that on the 4th of November,
1886, two rules were made by the Court of King’s Bench, by
one of which rules the 14th day of the same month was given
to Mr. Springfield to shew cause, why an information in the
natare of a quo warranto should not be exhibited against him
to shew by what authority he claimed to be mayor of Norwich,
and by the other of which rules the same day was given to
Mr. Brightwell to shew cause, why the like information should
not be exhibited against him, to shew by what authority he

R.R.—VOL. XLIV, 10
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claimed to be an alderman of Norwich. And that on the 11th
of November (between the date of the rules and the time given
for shewing cause, a meeting of the council of Norwich was
held, and an order was made as follows: viz. ‘ Ordered that
the town clerk be, and he is hereby directed and authorised
to adopt the necessary measures for shewing cause against the
rule nist of the Court of King’s Bench, obtained by Samuel
Bignold and Henry Rogers for an information quo warranto
against Thomas Brightwell, a member of *this council, and
that the city treasurer be authorised and directed to pay from
time to time out of the city funds to the town clerk such sums
of money as the city committee shall think proper and requisite
for defraying the law expenses and disbursements of, and
attending such shewing cause, or otherwise in relation to the
said rule, such orders to be signed by three members of the
said committee. And further ordered that the town clerk be,
and he is hereby directed and authorised to adopt the necessary
measures for shewing cause against the rule nisi of the Court
of King's Bench, obtained by S8amuel Bignold and Henry Rogers
for an information quo warranto against Thomas Osborn
Springfield, Esq., a8 member of this council; and that the city
treasurer be authorised and directed to pay from time to time
out of the city funds to the town clerk such sums of money
as the city committee shall think proper and requisite, for
defraying the law expenses and disbursements of and attending
such shewing cause, or otherwise in relation to the said rule,
such orders to be signed by three members of the said
committee.”

The information alleged that the defendants Springfield,
Brightwell, Finch, and Willett were present when this order
was passed, and supported the making of it; that afterwards,
on the 24th of November, the rule against Brightwell was
made absolute, and the rule against Springfield was enlarged.
That expenses had been incurred upon the authority and
foundation of the orders, and that the Mayor, aldermen, and
burgesses, and the individual defendants, wrongfully intended
to sign the requisite order of the corporation to pay Mr. Staff
the town clerk, who acted as attorney for Springfield and
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Brightwell, the costs and disbursements occasioned by the
proceedings in the Court of King’s Bench.

The information charged that the intended application of the
city funds was altogether wrongful, contrary to the statute, and
in breach and violation of the duties and obligations of the
mayor, aldermen, and burgesses, as trastees of the funds and
property of the corporation for the benefit of the burgesses or
citizens and inhabitants.

To this information, two general demurrers, for want of
equity, were put in; one by the corporation and Mr. Edwards,
the treasurer; the other by Springfield, Brightwell, Finch,
and Willett. * * *

Mr. Pemberton, Mr. Kindersley, and Mr. Booth, in support
of the demurrer.

Sir Charles Wetherell, Mr. Tinney, and Mr. Anderdon,
contra.

Tae MasTer oF THE RoLis:

The prayer of this information is supported by a general
allegation, that the intended application of the city fund is
altogether wrongful, directly contrary to the clear and express
words of the statute, and in breach and violation of the duties
and obligations of the Mayor, aldermen, and burgesses, as
trustees of the funds and property of the corporation for the
benefit of the burgesses or citizens and inhabitants of the
city. But there is no allegation that the corporation has no
interest either in the appointment of trustees of the charities,
or *in the proceedings arising out of the rules of the Court
of King’s Bench, no allegation that the borough fund is
insafficient to pay all the expenses which, by the ninety-
second section of the Act, are specifically directed to be paid,
or that all those expenses have not been paid, or that there is
no surplus after these payments. In the argument for the
demurrer, it is, in the first place, admitted, that the council,
as the ‘governing body of the borough, has not a right to do
what it will with the borough fund, or the corporate property ;
and that, in one sense, the Mayor, aldermen, and burgesses,

10—2
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represented by the council, may be considered to be trustees ;
but 'it"is-' contended ' 'that, if considered as trustees, they are
trustees for themselves alone, and subject only to the checks
and control given by the statute. That the trust was created,
not with a view of giving courts of equity a jurisdiction to
interfere in every case in which any burgess or inhabitant
differed from the decision of the council on the propriety of
any item of expense, but for the purpose of affording a rule,
as between the representative governing body, and the burgesses
at large, and that the observance of that rule is secured, in the
only way the Legislature intended, by the power given to the
burgesses to elect the councillors and auditors, and to examine
the accounts. It is further argued, that, in this case, there is
nothing in the proposed application of the borough fund which
can reasonably be called wrongful; that the corporation has
a substantial interest in the due administration of the charity
estates, and in defending elections properly made. It is further
argued, that a jurisdiction such as is now proposed to be exercised
ought not to be entertained at all ; that there is no case in which
the Court, having no fund or estate on which it can operate, has
been called upon prospectively to restrain trustees from incurring
expenses conceived by them to be within the scope of their trust;
*that, if there were a trust estate to be administered, and an
account to be taken, an improper item might be disallowed, but
that here, there is no trust estate or fund which can be adminis-
tered in this Court; and yet the Court is asked to interfere
prospectively, because it is apprehended a misapplication may
be niade; and it is urged that, if this jurisdiction be sustained
there is no single expense of a corporation which may not be
prospectively submitted to the jurisdiction of a court of equity ;
that the litigation and the mischief would be enormous, and the
Act could not be worked.
* * * * *

[Here his Lordship went into a detail of the provisions made
by the statute for the constitution of the governing body, and
the due management of the revenues of the corporation ; and after
observing that many particular cases might be conceived in
which great injustice and injury might be done, if no sufficient
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remedy for specific and individual misapplications were afforded,
he said: ]

I am of opinion, however, that the present case does not
impose upon me the duty of deciding upon any general question
as to the jurisdiction of this Court in cases of alleged misapplica-
tion of the borough fund ; as it appears to me that, even if such
jurisdiction exists, a case is not, upon this information, made
out for applying it. For any allegation of fact which is
contained in this information, the applications which are now
proposed to be made of the borough fund, and which the
information seeks to restrain, may be proper. A mere general
charge that the proposed applications are wrongful will not
supply the want of facts from which it is fairly and legally to be
deduced that wrong is about to be done. The information
stating intended acts which may or may not be wrongful (and
upon that I give no opinion) cannot be sustained, upon a mere
allegation that they are wrongful, in the absence of the facts and
circumstances by which alone it can be determined whether they
are wrongful or not. Whatever may be the jurisdiction, I think
that a court of equity ought not to apply it in the consideration
of particular *items of expense which may or may not, for any
thing which appears upon the record, be proper for the corpora-
tion to pay, but which happen to excite the displeasure of
some individual who thinks it worth his while to promote

an information. Demurrer allowed.

This decision was appealed from, and affirmed by the Lorp
CraxceLLor [as reported in 2 My. & Cr. 406. With reference
more particularly to the quo warranto expenses, his Lordship said :]

Throughout the whole of this information then there is the
most general statement of the proceedings against these two
individuals, Springfield and Brightwell. There *is no statement
of the ground on which their title is impeached ; no allegation
that the case only affects themselves individually : but, from the
nature and terms of the information, the mode in which the title
of the corporation is stated (of course looking only to the
language used in the information,) almost amounts to a statement
that the relator at least questioned the legal existence of the

149

A.-G
v.
CORPORA-
TION OF
NORWICH.

[718]

[*714]

2 My. & Cr
t 420 ]

[ *421)]



150

AG.

v,
CORPORA-

TION OF

NORWICH.

[ *422]

1837. CH. 2 MY. & CR. 421—422. [R.R.

corporation  itself. It is not stated in this information that
that was the object of the quo warranto ; but it is quite sufficient
in the view I take of the case, that there is no allegation that
it was not & proceeding for the purpose of attacking the legal
existence of the corporation.

On the other part of the case, with respect to the charity
petition, there is an allegation that certain proceedings under a
charity petition were adopted by the corporation, and that those
proceedings have been attended with considerable expenses;
and that the council intend to pay such expenses out of the
corporation fund.

With regard to the fund out of which the expenses are alleged
to be about to be paid, the language is as large and as general
as it is possible for language to be. The allegation is, that such
intended application of the funds or property of, or vested in the
corporation, to such before mentioned ends, purposes, and
objects respectively, or any of them, ‘is altogether wrongtul,
and directly contrary to the clear and express provisions of the
said Act of Parliament, and in breach and violation of the duties
or obligations of the said mayor, aldermen, burgesses or citizens,
as trustees of the funds and property of the said corporation for
the benefit of the burgesses or citizens, and inhabitants at large
of the said city.” There is no allegation of any intention to pay
the *expenses in question out of any particular fund ; no allega-
tion that such payment will interfere with any of those claimants
who are directed to be paid out of the fund in the first instance :
the statement is merely of an intention to pay out of some fund
or other belonging to the corporation.

Now there are two parts of the case material to be considered,
which are, the generality of the allegations with regard to the
object of the quo warranto informations, and the generality of
the allegations with regard to the nature and circumstances of
the fund out of which the expenses are proposed to be paid. I
quite agree with the MasTER oF THE RoLLs, that if a statement is
made by a plaintiff, which is in itself so ambiguous that in one
sense it would not, and in another it would, amount to a charge
of breach of trust, you are not at liberty, upon a demurrer, to
adopt the unfavourable interpretation, and to extend the meaning
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of the allegation beyond that which the plaintiff has himself
stated on the record; and that by the rules of pleading, in
putting a meaning on doubtful expressions, the presumption is
rather against the party pleading, than the party who objects to
the language of the pleading. If, for instance, the allegation in
8 bill is, that two funds are in the possession of the defendant,
a trustee, one of which might, and the other could not, be
legitimately applied in a particular mode; and that the defen-
dant, having those two funds, intends to make a payment,
which, if paid out of the one fund, would be a breach of trust,
but which would not be a breach of trust if paid, out of the other,
it is never presumed, on a general allegation of that description,
that the payment is intended to be made out of that fund which
could only be dealt with by a breach of *trust. On the contrary,
the presumption is, that what is intended to be done, is intended
to be righttully and properly done, provided there are circum-
stances enabling the party to do that properly, which it is alleged
he intended to carry into effect.

In eonsidering this information, therefore, unless I can come
to the conclusion that under no possible circumstances it would
be proper for the trustees to pay the expenses of the charity

petition out of the corporate funds, or to make payments out

of those funds for any expenses incident to the opposition to
quo warranto informations contesting the corporate character of
members of the corporation, nothing stated in this information
calls for any judgment from me on the questions which have
been discussed upon the construction of the Act of Parliament.
8o strongly was it felt, indeed, that there might be cases in
which the corporation would be justified in making these
payments, that Sir William Follett, in his reply, was driven to
use this argument, that if any particular circumstances did exist,
it was for the defendants, in their own justification, to state and
explain them in their answer; and that it was sufficient for the
relator to make a primd facie case. That is contrary, however,
to the known and established rules of pleading. It is for the
plaintiff to allege the grievance of which he complains ; and if he
does not on his record sufficiently allege it, the defendant is
not ealled upon to answer at all. If the case, as stated on
the record, brings before the Court allegations on which two
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constructions may be fairly put, one consistent with the innocence
of the defendant, and the other implying a breach of trust on his
part, it is contrary to all the rules of pleading to presume that
that is wrong which the plaintiff has not thought proper to
allege as wrong, by not *setting forth those circumstances which
are necessary to make it so.

[The Lorp CHanceLrLor then referred to the ninety-second
section of the Act of 5 & 6 Will. IV., and cited R. v. Inhabitants

of Essez (1) and R. v. Tower Hamlets Commissioners (2).]
»* * »* * *

Now, addressing myself to the proceedings on the quo warranto
informations, to which certainly by far the strongest part of the
relator’s argument is directed, I will suppose a case which,
though not alleged on the face of the information, is perfectly
consistent with every thing that is there alleged ; I will suppose
that, on some ground or other, (the information does not
state what) the title of Messrs. Springfield and Brightwell is
impeached, and that the *same question which is raised to affect
the title of those two individuals would affect the legal existence
of the corporation itself. It was said, indeed, that a mode of
proceeeding might be adopted which would at once challenge the
title of the whole corporation. That may be so; but it is quite
clear that another course of proceeding may be adopted for the
same purpose, and that the question, though raised as to the
right of an individual, may have for its object to impeach the
title of every member of the corporation, or of so many of them
as would destroy the legal existence of the corporation. There
is no allegation that it is not so here. The information carefully
abstains from giving the grounds on which the proceeding was
instituted. When, however, I find the proceeding so stated as
applicable to particular individuals, and coupled with the state-
ment a8 to the whole corporation, that the mayor, aldermen,
and burgesses, or the persons claiming to be rightfully mayor,
aldermen, and burgesses, have, in point of fact, assumed the
powers and jurisdiction of the corporation, that comes very near
to a statement that the character of the whole corporation is
challenged. It is said there is no allegation of that kind. Iam
not inquiring whether on the face of the information it is so

(1) 2 B. B. 470 (4 T. R. 591). (2) 35 R. B. 277 (1 B. & Ad. 232).
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alleged or not ; but whether the detail of the circumstances which
may very possibly exist be inconsistent with that which appears
on the record. Instead of being inconsistent with it, I find it
much more consistent with it than the case which the relator’s
argument assumes, namely that the information intended to state
that the object of the quo warranto informations is to attack the
title of these two individual corporators only.

Suppose the case of an objection set up in the Court of King’s
Bench, the effect of which would be, if prosecuted *with success,
to destroy the corporation. In the argument it was said that if
there were no legal corporation, there could not be a more
legitimate question to raise. That is perfectly true; but there
is another supposition, which is, that the corporation was
perfectly legally constituted, and that there was no real founda-
tion, therefore, for the application for the quo warranto informa-
tions on which the title of the corporators is sought to be
attacked. 1Is it to be said that under the ninety-second section,
if an attempt is made to destroy the legal existence of the
corporation, and the corporation have surplus funds, applicable,
under the direction of the council, for the benefit of the
inhabitants (who must, of course, be considered interested in the
corporation of the town of which they are inhabitants), it is an
improper application of the surplus funds to defend proceedings
on quo warranto informations, having for their object to destroy
that corporation of which the individuals attacked are members,
and which is the trustee of the very fund stated by the informa-
tion to be held for the benefit of the public? If, under these
circumstances, it would not be illegal in the corporation to
defend the body of which they are members, against unfounded
proceedings by information in the nature of a quo warranto, such
a state of things is quite consistent with what is alleged on the
face of the information, and nothing is stated upon this record
which would amount to a breach of trust.

Such being my view of the allegations with respect to the quo
warranto informations, it is hardly necessary for me to say a
word with regard to the charity petition, which appears to me
to have been presented for a most legitimate purpose, and
prosecuted in a most proper mode.
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(His Lordship having dealt with the point, said :]

I am of opinion, therefore, that the MasTER oF THE RoLLs was
fully justified in the view which he took, and in the ground
upon which alone he decided, namely, that there is not on this
information what amounts to a sufficient allegation of a breach
of trust.

I leave the question upon the merits totally untouched. I am
very glad that the case is in a position which enables me satis-
factorily to myself to dispose of this appeal, without touching on
any of the points of law which have been argued at the Bar.
The time may come when those important points may legiti-
mately be discussed, and when it may be necessary to decide
them. For the present purpose, I found my judgment, as the
MasTeR oF THE RoLrs did his, on the absence of any allegation
in this information, which raises any such case for argument.

It is supposed that the MasTER oF THE RoLLs threw out some
observations as to the jurisdiction of the Court over these funds.
I abstain from entering into that subject at all. If I were of
opinion that under no circumstances the Court had jurisdiction,
I should of course allow the demurrer without adverting to the
particular circumstances of the case; but I find particular
circumstances which are quite sufficient to support the judgment
of the MasTer oF THE RoLrs, and upon these the judgment
which I have now given is founded.

LEE ». PARK(1).
(1 Keen, 714—724; S. C. 6 L. J. (N. S.) Ch. 93.)

Motion to restrain a creditor, after a decree, from issuing execution on
a judgment obtained before the decree de bonts testatoris, et, si non, de
bonis propriis as to costs, refused under the circumstances.

Principles upon which the Court acts in restraining proceedings at law,
after a decree, with reference to the priority of the decree or judgment
at law, and other circumstances.

TH1s was a motion, on behalf of the defendants, Godfrey Park
and James Iveson, executors of the will of Richard Bigham,
deceased, for an injunction to restrain the Rev. William Gilby

(1) Inre Womersley (1885) 29 Ch. D. 557, 54 I.. J. Ch. 965, 53 L. T. 260.
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and Henry John Shepherd, executors of the will of John
Lockwood, deceased, from issuing execution upon a judgment,
obtained by them at law on the 8th of August, 1885, upon a
bond, dated the 6th of April, 1824, and given by Richard
Bigham, the testator in the cause, to John Lockwood, and
Robert Sandwith, deceased.

The bond was conditioned to secure the repayment of the sum
of 1,800l. advanced by Lockwood and Sandwith, the trustees
under a marriage settlement, to Richard Bigham, with interest
at 4 per cent. Richard Bigham died shortly after the execution
of the bond, without having paid the debt thereby secured, and
having by his will, dated the 26th of January, 1825, appointed
Godfrey Park and James Iveson his executors.

John Lockwood survived his co-trustee Sandwith, and died on
the 9th of May, 1827, having made a will by which he appointed
William Gilby and Henry John Shepherd his executors.

The executors of Lockwood, being unable to obtain payment
of the bond debt and interest, brought an actipn in the Court
of Exchequer of Pleas, on the 19th of June, 1885, against Park
and Iveson, the representatives of Richard Bigham, to recover
the sum of 2,606l. 11s. 11d., being the amount of the principal
and interest due upon the bond at that time. The defendants
at law at first pleaded non est factum, but, being advised that
they had no defence to the action, they withdrew that plea, and
suffered judgment to go by default. The costs were taxed by
the Master at 20l. 9s., and judgment was entered up, on the
5th of August, 1885, for the amount of the debt and costs to be
levied de bonis testatoris, et, si non, de bonis propriis as to the
costs. On the 5th of December, 1835, the plaintiffs at law
issued a writ of fieri facias de bonis testatoris on the judgment
indorsed by the sum of 2,627l. 0s. 11d., but the writ remained
unexecuted, there being no goods of the testator.

On the 10th of July, 1882, John Lee and Eleanor his wife,
and Cicely Robinson, claiming as legatees under the will of
Richard Bigham, filed their bill against Park and Iveson, the
executors of that will, and other parties, praying for the usual
smounts of the testator’s personal estate, and for the application
of the same in a due course of administration.
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By the answer of all the defendants to the bill, the defendants
Park ‘and Iveson stated’their belief, that they had possessed
themselves of the personal estate and effects of the testator
sufficient to pay all his debts, *funeral and testamentary
expenses, but not his legacies charged on his personal estate.
They admitted that they had entered into possession of the
testator’s real estates, and receipt of the rents, and that the
rental of the real estates was 850l. per annum. The defendant
Iveson admitted that he was a solicitor, and that he had received
all the rents of the real estate; but he denied that either of the
executors had then or at any time any balances in their hands
of the testator’s personal estate, or of the rents of the real estate,
except such small sums as might from time to time have remained
in their hands until the application thereof, but the amount of
which the defendants were unable to set forth.

By their further answer, the defendants Park and Iveson said
that Park had received the greater part of the personal estate, and
had made the greater part of the payments on account of debts
and annuities, which had been made under the trusts of the will.

By a schedule to the further answer, it appeared that, the
sum of 5,2650. 19s. 11d. had come to the hands of the testator’s
executors, and that a considerable portion of that sum had been
applied to the payment of the testator’s simple contract debts.
It appeared further by this schedule, that the whole of the
payments made by the executors amounted to 4,840l 11s. 4d.,
leaving an apparent balance in their hands of 925l. 8s. 7d.

The decree for the nsual accounts was made on the 80th of
January, 1836.

The motion for the injunction was supported by an affidavit
stating the judgment, and the decree, and that the plaintiffs at
law threatened to issue execution on the judgment.

By an affidavit filed in opposition, it was stated that the
plaintiffs at law had received no notice of the suit in equity,
or of the decree therein, except from the affidavit of the executors.

Mr. Bethell, in support of the motion [cited Lord v.
Wormleighton (1) and other cases).

(1) 23 R. R. 14 (Jac. 148).
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Mr. Pigqgot, contra :

* *

The executors, by suffering judgment to go by default,
admit assets, and if none are found, or if, as appears by the
schedule to the answer, a devastarit has been committed, they
are personally liable for the debt; and against that personal
liability a court of equity will not protect them. * * *

Mr. Bethell, in reply.

Tae MasTeR oF THE RoLLs:

It has been argued that in cases of this nature the Court pays
no regard to the question, whether the decree or judgment has
priority in time, but considers only the quality of the judgment,
and that, the judgment in this case being a judgment to recover
de bonis testatoris, the executors are, as of course, entitled to
restrain the judgment creditors from issuing execution. I do
not accede to that argument. The jurisdiction in these cases
was first established upon questions which arose between judg-
ments at law, and decrees in equity, for payment of ascertained
debts out of the assets. It was determined that such decrees
and such judgments were, in the administration of legal assets,
to be considered of equal value, and that the one which was
prior in time (whether decree or judgment), should be first
satisfied out of the assets. [His Honour here referred to a
number of old cases which established this proposition and he
observed (p. 722) that the case of Drewey,v. Thacker (1) was
the only case, so far as he was aware, in which an executor
had been protected against execution upon a judgment obtained
prior to the decree; and referring to Lord ELpon’s observations
upon that case, he pointed out that as Lord ELpon there made
no order upon the motion before him, the order of the Vice-
Chancellor was in effect left undisturbed ; but under circumstances
which prevent it from being regarded as an authority.

His Honour then continued as follows:]

In the subsequent case of Clarke v. Lord Ormonde (2), in which
the point was not raised, Lord ELpox is reported to have said
that, even if a creditor has got a judgment before a decree,

(1) 19 B. R. 274 (3 Swanst. 529).  (2) 23 R, R. 8 (Jac. 108).
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though he may come in and prove as such, he must not take
out execution; and-in/reference to the conduct of the parties,
and perhaps to the nature of the claim there may be such
cases ; but such ie not the ordinary rule; and in this particular
case, having regard on the one hand to the nature of the suit
in equity, the time when the bill was filed, the statements as
to the assets in the answer, the time when the decree was
obtained, and the absence of any explanation of the state of
the assets at this time; and having regard, on the other hand,
to the time when the action was brought, and the judgment
obtained, the rights which the bond creditors have obtained
of having satisfaction out of the assets of the testator, if the
sheriff finds them, or if not, upon the sheriff’s return, to bring
an action which will entitle them to satisfaction out of the goods
of the executor—considering also that, if there should be a
deficiency of assets, the claimants thereon would, if they suffered,
suffer because they used less diligence than the plaintiffs at law,
but would not suffer at all, if the executors were held to have a
right to stand against the assets only in the situation in which the
creditors would have stood upon & just administration, I think
that this motion ought to be refused with costs.

RICHARD THOMAS ». St EDWARD CHOLMELEY
DERING, Barr, Sir WILLIAM RICHARD
POWLETT .GEARY, Barr.,, an0 CHOLMELEY
DERING (1).

(1 Keen, 729—748; S. C. 6 L. J. (N. 8.) Ch. 267; 1 Jur. 427.)

E. D. was beneficially entitled, under his marriage settlement, to an
estate for his life, and to the ultimate reversion in fee in default of issue
male; and the trustees of the settlement had a power to sell at the
request and by the direction of the tenant for life. Fhere was issue of
the marriage.

E. D., acting as absolute owner, entered into a contract by

(1) Barnes v. Wood (1869) L. R. 8 a sufficient reason for refusing to
Eq. 424, 38 L. J. Ch. 683, and Barker  enforce the partial execution of the
v. Cox(1876)4 Ch. D, 464,46 L. J. Ch.  contract in cases like the present one.
62, shew that the difficulty of ascer- And see Stewart v. Kennedy (1890) 15
taining the just amount of abatement ~ App. Cas. at p. 102.—0. A. S,
from the purchase-money is not now
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correspondence to sell the estate to T., and the trustees afterwards
refused to concur in theisale:

Held, on a bill for specific performance, first, that there was a binding
contract between the vendor and purchaser, and that the vendor was
bound to perform it, if he was able; secondly, that the vendor ought not
to be decreed to request or direct the trustees to execute a conveyance,
unless the trustees ought to comply with the.request; thirdly, that the
trustees had a discretion, under the power of sale, which the Court had
no power or jurisdiction to control; and lastly, that the purchaser was
not entitled, in such a case, to have the contract performed to the extent
of the vendor's interest, by a conveyance of his life estate and his ultimate
reversion.

Principles upon which the Court proceeds in determining whether
the purchaser is entitled to a partial performance of the contract, with
compensation for the deficiency, where the vendor has only a limited
interest in the estate contracted to be sold, and is, therefore, incapable
of performing the whole contract.

In the month of June, 1884, an advertisement appeared in the
Maidstone Journal, stating that an estate, about three miles from
Maidstone, consisting of a manor and 682 acres of land, with
farm-houses, &c., and affording good pheasant and partridge
shooting, was to be sold by private contract, and that further
particulars might be obtained by applying to the solicitors
therein named.

The plaintiff, having reason to believe that the estate belonged

to Sir Edward Cholmeley Dering, authorised his agent, Wise,
to treat for the purchase of the estate, and Wise accordingly
addressed a letter to Sir Edward C. Dering, requesting to be
informed whether the Thornham *Court estate was for sale;
and if so, what was to be included in the purchase, and what
price was desired for it.

_After some correspondence Wise made by letter an] offer, on
the part of the plaintiff, of 18,000!. for the estate, timber and all
included ; to which Sir E. C. Dering sent the following letter
in reply :

“OxoN Hoarn, Sunday, 27th of July, 1834.

“ 81r,—In answer to your letter of yesterday, you may inform
your friend that, although I am aware the sum he has offered is
below the value of the property, I have nevertheless made up my
mind to accept his offer. I have this day written to my solicitor
to say I have agreed to accept 18,0001, for the whole, and he will
draw up an agreement immediately. I told him Mr. Thomas
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would probably call on him early this week: I go up to-morrow,
and 'shall ' return “on''Thursday. Although *I have sold this
property for considerably less than I intended, I have to thank
you for having mentioned it to Mr. Thomas.”

In consequence of this letter a negotiation took place between
the solicitor of the plaintiff and the solicitors of Sir E. C. Dering
for the preparation of a formal contract. On the 81st of July
Sir E. C. Dering wrote a letter to his uncle, the defendant
Cholmeley Dering, to the following effect: ““I have sold some
outlying farms, in order to enable me to purchase nearer home.
The price is 18,000L. ; the net income 680Ll., which, at twenty-five
years’ purchase, is 17,000l., and leaves 1,000l for the timber.
Considering the present rate of interest for money, I think it
fairly sold.”

On the 4th of August the plaintiff applied to Sir E. C. Dering
for permission to shoot over the land, which was immediately
granted.

On the 5th of September, 18384, the solicitors of Sir E. C.
Dering delivered to the solicitor of the plaintiff the draft of an
agreement, commencing as follows: * Sir E. C. Dering, so far as
he can under the settlement made upon his marriage, but not
further, or otherwise, agrees to sell to Mr. Thomas all the
manor,” &c.; and containing various stipulations, to which, as
well as to the clause referring to the settlement of which this
draft was the first notice, the plaintiff’s solicitor objected.

In consequence of these objections, the solicitors of Sir E. C.
Dering declined delivering an abstract of title, and on the 8rd of
November, the plaintiff's solicitor received from the solicitors of
Sir E. C. Dering the following letter: *“We beg to inform you
that Mr. Cholmeley *Dering, one of the trustees of Sir E. C.
Dering’s settlement, being of opinion that the price proposed by
Mr. Thomas for the estate at Thornham was not sufficient, made
inquiries upon the subject, and has by such inquiries confirmed his
opinion ; and, in consequence, feels it his duty to decline giving
his concurrence to the proposed sale. You must, therefore,
consider the treaty at an end.”

In the month of December following, the bill was filed against
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Sir E. C. Dering, praying for the specific performance of the
contract. To this bill the defendant Sir E. C. Dering put in a
plea, setting forth indentures of lease and release, dated the 6th
and 7th of April, 18382, made on his marriage, whereby the
estates therein mentioned, comprising, among others, the Thorn-
ham estate, were vested in Cholmeley Dering and Sir William
Geary, and their heirs, upon the trusts therein mentioned;
namely, to the use of Sir E. C. Dering for life, without impeach-
ment of waste, with remainder to the trustees, to preserve
contingent remainders; remainder to trustees for a term to
secure a jointure to Sir E. C. Dering’s mother; remainder to
the first and other sons of the marriage successively in tail male,
with an ultimate limitation to Sir E. C. Dering in fee. And
the settlement contained a proviso, that it should be lawful for
Cholmeley Dering and Sir W. Geary, and the survivor of them,
and the executors or administrators of such survivor, at any
time or times thereafter, at the request, and by the direction o
Sir E. C. Dering during his life, to dispose of and convey, either
by way of absolute sale or exchange, all or any part of the
manors, hereditaments and premises thereby limited in strict
settlement, and the inheritance thereof in fee simple to any
person or persons whomsoever, and for such price or prices in

money, or for such equivalent or recompense in lands *as to the

said Cholmeley Dering and Sir W. Geary, and the survivor, &e.,
should seem reasonable.

The plea having been overruled, the plaintiff amended his bill
by making Cholmeley Dering and Sir W. Geary defendants.
The amended bill charged, that the letters and correspondence
before stated conmstituted a valid and binding contract as well
upon Bir E. C. Dering as upon the plaintiff, and that it was
entered into with the privity and consent of the trustees; and it
prayed, that the defendants might be decreed specifically to per-
form the same; and that they, and all other necessary parties,
might be ordered to join in conveying the purchased estate to
the plaintiff and his heirs, and to deliver up possession of the
same to the plaintiff and his heirs, the plaintiff being ready on
his part specifically to perform the contract.

The defendant, 8ir E. C. Dering, by his answer, said, that at

R.B.—VOL. XLIV. 11

161

THOMAS

v
DERING,

[ 734 ]



162

THOMAS

v.
DERING.

[735]

1837. CH. 1 KEEN, 784—T785. [R.R.

the time he carried on the correspondence with Wise, he supposed
he was'only negotiating for the sale of the estate, and never
intended that such correspondence should be a binding contract
on himself or the plaintiff. The defendant set out the inden-
tures of settlement made on his marriage, and stated that there
was issue of the marriage one son, Edward Cholmeley Dering,
who was then living, and insisted that the trustees of that settle-
ment had not in manner and form therein mentioned disposed
of, or contracted to dispose of, the premises in question. The
defendant further said, that the correspondence did not contain
a proper description of the premises pretended to be the subject
of the alleged contract; that the price proposed to be given by
the plaintiff was inadequate; and that, even if he had entered
into such contract, it was out of his power to perform the same,
the trustees having refused to give their consent to the proposed
sale of the estate.

The defendant, Cholmeley Dering, by his answer, said, that he
never guve his consent to Sir E. C. Dering to enter into the
alleged contract; that he had been informed of the correspon-
dence between Sir E. C. Dering and Wise in the month of May,
1885, and not before; that the advertisement in the Maidstone
Journal was not inserted with the privity or consent of the defen-
dant or of his co-trustee, and that he was not acquainted with
the contents thereof, or informed that the estate had been
advertised for sale until the month of October, 1884 ; that the
price offered by the plaintiff was inadequate; and that it would
be prejudicial to the interests of Sir E. C. Dering, and the other
parties for whom the defendant and Sir W. Geary were trustees,
to part with the estate; and he submitted that he and his
co-trustee would be guilty of a breach of trust, if they concurred
in such alleged sale, or executed any instrument for carrying the
same into effect.

The defendant, Sir W. Geary, denied, by his answer, that he
had authorised Sir E. C. Dering to enter into the alleged contract ;
and he said, that he was wholly ignorant that an advertisement
had been inserted in the Maidstone Journal for the sale of the
estate, until long after the same was so inserted; and that
after being informed by Sir E. C. Dering, that Cholmeley Dering
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had refused to concur,in the proposed sale, he, Sir William
Geary, also declined to concur in such sale; and he insisted
that he had a right so to do.

After the amended bill had been filed, and before the defen-
dants put in any answer thereto, Sir E. C. Dering, having
employed workmen to cut down timber upon the Thornham
estate, a supplemental bill was filed by the plaintiff for the
purpose of obtaining an injunction to restrain the defendants
from committing such waste. *An ex parte injunction was
obtained ; and a motion to dissolve it was afterwards refused,
. with costs. '

Mr. Pemberton, Mr. Kenyon Parker, and Mr. Duppa, for
the plaintiff :

[Considering all the circumstances] the Court will presume that
the trustees acquiesced in the contract, and compel them to
complete it. The power of sale gives no discretion to the
trustees, except as to the price ; and, if the price is inadequate—
though there is no pretence for the alleged inadequacy—Sir
E. C. Dering must make good the insufficiency. * * The
rule is well settled, that where a vendor misrepresents the
quantity of interest which he possesses, but is able to perform
his contract to a certain extent, the purchaser is entitled, if he
chooses, to take such interest as the vendor can give him, with
an abatement : Mortlock v. Buller (1), Neale v. Mackenzie (2).

Mpyr. Kindersley and Mr. Richards, for the defendant Sir
E. C. Dering:

* ¢ The trustees, in the exercise of the discretion given to
them by the power, have sworn that they should consider them-
selves guilty of a breach of trust, if they consented to the
proposed sale. 8ir E. C. Dering’s direction to convey would
be nugatory, unless the trustees acquiesced in the propriety of
the sale; for the request and direction of the tenant for life are,
by the terms of the settlement, subject to the approbation of the
trustees, and the Court has no authority to control the exercise
of the disretion so reposed in them. As to a conveyance by

(1) 7 B. B. 417 (10 Ves, 316). (2) Ante, p. 105 (1 Keen, 474).
11—2
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Sir E. C. Dering himself of such interest as he has, no such
relief 18 asked by the bill; and the plaintiff cannot obtain it in
a suit which is not framed for that purpose. * * Thereisa
tenant in tail in existence, and it is impossible to say how large
a portion of the interest may be comprised in the intermediate
estates which the tenant for life cannot convey. * * *

Mr. Barber and Mr. Turner, for the trustees:

The trustees positively deny, by their answer, that they knew
of the advertisement, or in any manner authorised or assented
to the sale. ®* * To direct them or the survivor of them to
execute a conveyance to the plaintiff would be in effect to direct
them to commit a breach of trust. * * *

Mr. Pemberton, in reply :

The conduct of the trustees is irreconcilable with their answer,
and with any other conclusion than that they authorised and
consented to the sale; and, if they authoriced the sale, the
surviving trustee is bound to execute a conveyance. If, however,
the contract cannot be executed to its full extent, Sir E. C.
Dering is, at any rate, bound to perform it to the extent of his
own interest in the estate. This is a less degree of relief than
that which is sought by the bill, and therefore involved and
included in the prayer for the greater relief. It is no valid
objection, that, because the whole of the relief sought by the
bill cannot be given, the Court may not grant a part of it, though
such part may not be specifically prayed for.

Tre MasTer oF THE RoLLs (after stating the facts) :

It is impossible to read this correspondence without coming to
the conclusion that Sir Edward Dering, in the treaty for the sale
of this estate, acted as the owner of the estate, or as a person
who, being in the possession of the estate, had the power of
selling it. I have no hesitation in saying that, by the offer
made and accepted as it appears to have been in this corre-
spondence, & binding contract was completed between these
parties. *It is true, that mention is made in the letters of an
intended formal contract, to be afterwards drawn up; but there
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are many cases in which a correspondence, referring to the future
execution of a more formal agreement, has been held to constitute
in itself a valid contract, and I think that the correspondence is
equivalent to a contract in the present case. I am of opinion,
therefore, that Sir Edward Dering was on the 27th of July, 1884,
bound by his contract to sell this estate. What the result may
be in this case will depend on questions involving very different
considerations from the mere binding nature of the contract
between these parties.

The contract having been entered into, Sir Edward Dering
was himself bound to perform it, if he could; but he could not
perform it without the concurrence of the trustees, and the
trustees did not concur. The next question, then, is, whether
the trustees are bound to concur ; and the argument, on behalf
of the plaintiff, is, that, from the circamstances of this case, the

Court must necessarily infer that they either authorised Sir

Edward Dering to enter into the contract as their agent, or that
they so far acquiesced in what he had done, that he must be
considered as their agent. And certainly the circumstances of
this case are somewhat extraordinary, when the relation between
the parties is considered. Mr. Cholmeley Dering, the uncle of
Sir Edward Dering, and Sir W. Geary, his half-brother, were
living in the same neighbourhood, and on the most affectionate
and confidential terms with Sir Edward Dering ; and at the very
time when this contract was in preparation, Sir Edward Dering
was residing in the house of Sir W. Geary. The trustees have,
however, sworn that no communication on the subject was made
tothem. There was an advertisement for the sale of the property
in question in the month of June; all these parties read *the
newspapers ; but the trustees have stated, in their answers, that
they knew nothing of this particular advertisement.

The question is, whether under such circumstances, there is
sufficient ground to induce the Court to presume that Sir Edward
Dering was authorised by the trustees to enter into the contract ;
and I am of opinion that there is not sufficient ground for that
presumption.

The trustees are empowered by the settlement to sell at the
request of the tenant for life; and the next question is, whether
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Sir Edward Dering is bound to make that request. His conduct,
it must/be/ admitted, is'open to much observation. He assumed
to act as absolute owner of the estate, or at least as a person
entitled to sell it; and after the objection, on the part of the
trustees in whom the legal estate was vested, which seems fo
have been made on the 2nd of August, he never communicated
that objection to the person with whom he had entered into the
contract, but, on the contrary, gave instructions to his solicitor
to prepare a formal agreement. It seems strange that it never
occurred to a gentleman of Sir Edward Dering’s station, that,
when the objection was raised by the trustees, or one of them,
it was his bounden duty to communicate that objection to the
person with whom he had entered into the contract.

The draft of the agreement, which was sent on the 5th of
September to the plaintiff’s solicitor, contained the first intima-
tion that Sir Edward Dering had not the absolute power of
selling this estate. This led to the discussion between the
solicitors, which ended in the letter of the 8rd of November
declaring the treaty to be at an end, and in the institution of
this suit.

With respect to the point which has been raised, whether
Bir Edward Dering can now be called upon to request or direct
the trustees to convey, I think that he ought not to be called
upon to do so, unless it shall appear that the trustees, when
requested or directed, ought to comply with the request; and,’
without at present determining this point, the strong inclination
of my opinion is, that the power of sale does give a discretion to
the trustees in relation to all the matters comprised in the terms
of the power, and that this Court has no power or jurisdiction to
interfere with the discretion so vested in the frustees.

It is a general principle, subject, however, to some important
qualifications, that, if a party enters into a contract to sell an
estate, and it turns out that he is unable to complete his contract,
but is nevertheless able to perform a part of it, the Court will
compel him, if the purchaser chooses, to execute as much of the
contract as he is able. There may be a difficulty, in ascertaining
the amount of abatement out of the purchase-money to which
the purchaser would be entitled, arising out of the nature of Sir
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Edward Dering’s interest, which consists partly of a tenancy for
life without impeachment of waste, and partly of the ultimate
reversion ; but, if Sir Edward Dering is exposed to any difficulty
from this cause, he has brought it entirely upon himself. As to

this point, and on the construction of the power of sale, I shall
reserve my judgment.

On a subsequent day his Lordship delivered the following
judgment on the reserved points :

In the month of July, 1884, the defendant, Sir Edward Dering,
conducting himself as if he were the absolute owner of the estate
in question, or as if he had *an absolute power to dispose of it,
agreed to sell the estate to the plaintiff for 18,000!. It afterwards
appeared that the estate did not belong to Sir Edward Dering
absolutely, but was vested in trustees, who had a power to sell
at the request of Sir Edward Dering; and that Sir Edward
Dering was himself beneficially entitled to the estate for his life
without impeachment of waste, and to the ultimate reversion in
fee, in default of issue male by his present marriage, of which
there is issue now living.

I have before stated that I considered the contract binding
upon Sir Edward Dering, but not upon the trustees; and it
appears to me, upon the true construction of the settlement
under which the trustees hold the estate, that they have a
discretion which would entitle them to refuse to concur in a sale
requested by Sir Edward Dering; and that, in the absence of
any imputation upon them, this Court ought not to interfere
with that discretion.

The plaintiff, however, expressed a desire to take such interest
as Sir Edward Dering alone could give, upon having a proper
abatement made from the purchase-money, and the case stood
over to give me an opportunity of considering whether the partial
execution of the contract could properly be decreed in this case.
There are, certainly, authorities to shew that this Court has
jurisdiction to compel a vendor, who has misrepresented the
extent of his interest, to convey that which he really has,
and to make a corresponding abatement from the purchase-

money.
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[Cpon this point his Honour cited and referred to Mortlock v.
Buller (1) 'and “other’ cases which followed that decision, and
continued his judgment as follows :]

But without derogation, in any respect, from the jurisdiction,
it is apparent that the Court will not, in every case, compel a
vendor to convey such estate as he can; and omitting on this
occasion those cases in which the purchaser, at the time of the
contract, knew of the limited interest of the vendor, or in which
an attempt has been made to commit a fraud on a power, which
have no application to the present case, I apprehend that, upon
the general principle that the Court will not execute a contract,
the performance of which is unreasonable, or would be prejudicial
to persons’ interested in the property, but not parties to the
contract, the Court, before *directing the partial execution of the
contract by ordering the limited interest of the vendor to be
conveyed, ought to consider how that proceeding may affect the
interests of those who are entitled to the estate, subject to the
limited interest of the vendor. Here the vendor has a life estate
without impeachment of waste, with remainder to his sons in
tail male, and having regard to the settlement and the protection
intended to be afforded to the objects of it—conceiving that the
consequence of a partial execution of this contract might be
prejudicial to those objects—seeing the difficulty of ascertaining,
upon satisfactory grounds, the just amount of abatement from
the purchase-money, and considering, also, that nothing has
been done upon the contract, so that the purchaser, though
suffering the disappointment of not making himself owner of an
estate he desires to possess, has sustained no damage for which
compensation may not be given by a jury, it appears to me that,
in this case, I ought not to decree a conveyance of the vendor’s
life estate and ultimate reversion to the purchaser. The bill
must therefore be dismissed, but without costs.

Bill dismissed accordingly.

(1) 7 B. R. 420—430 (10 Ves. 313).
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COVENTRY ».. COVENTRY.
(1 Keen, 758—760; S. C. 6 L. J. (N. S.) Ch. 275.)

The trustees of a marriage settlement, being desirous of retiring from
the trusts in consequence of the responsibility to which they were exposad
by the acts of the tenant for life, in repeatedly charging the trust estates
and funds with annuities and other incumbrances, filed a bill to be dis-
charged from the trusts, and for the appointment of new trustees under
the direction of the Court.

The Court granted the relief sought by the bill, and ordered the costs
to be paid out of the interest of the tenant for life.

THE bill was filed by the Earl of Coventry, Sir Roger Gresley,
and the Hon. George Paulett, who were the trustees of the settle-
ment made on the marriage of Thomas William Coventry and
his wife, against Thomas William Coventry and his wife, and the
children of the marriage, and against the trustees of the West-
minster Life Insurance Society and other parties, incumbrancers
upon the property in which Thomas W. Coventry was interested
as tenant for life under his marriage settlement.

The bill, after stating the marriage settlement, and that the
marriage took effect in July, 1828, proceeded to state four inden-
tures of assignment, dated respectively in April, 1827, June,
1827, March, 1828, and August, 1888, by which Thomas W.
Coventry assigned his life interest in the several trust-funds,
comprised in the settlement, therein mentioned, to the trustees
of the Westminster Life Insurance Society, for securing to them
the several annuities therein mentioned. It then stated an
indenture whereby Thomas W. Coventry covenanted to indemnify
the parties thereto, who had become bail for him in a certain
action, and demised to them certain hereditaments comprised in
the settlement for ninety-nine years, if he should so long live,
by way of further security upon the trusts therein mentioned.
The bill stated other annuities and incumbrances charged upon
the life-interest of Thomas W. Coventry in the estates or funds
comprised in the settlement, and that the estates comprised
therein had been sold by the plaintiffs at his request, by virtue
of a power given to them by the settlement, *and that the
produce of such sale had been invested by the plaintiffs in the
purchase of 3 per cent. Bank Arnuities; and that such trust-
fonds had been charged by TLomas W. Coventry with another
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CovesTtry annuity, and that notices of the several incumbrances and assign-
Covewrey. ments of his'interest in'the trust-funds had been served upon

[760]

the plaintiffs, and that the plaintiffs were made responsible, as
they were advised, for the due application of the interest and
dividends of the trust-funds to the payment of the several
annuities. and charges, they never having contemplated, when
they consented to become the trustees of the settlement, that
they should be exposed to such liabilities, but intending only to
undertake the trusts for Thomas W. Coventry and his family.
The bill stated that, for these reasons, the plaintiffs were desirous
of being discharged from the trusts of the settlement, and that
they had applied to the defendant Thomas W. Coventry to
appoint new trustees in their place, and that such applications
had not been complied with; and it prayed that they might be
discharged from being trustees of the trust-funde under the
settlement, and that proper persons might be appointed in their
place under the direction of the Court, and that their costs,
charges, and expenses might be paid.

The decree sought by the plaintiffs was not resisted by any of
the defendants, and the only question was, whether the costs
were to be borne by the tenant for life, or to be paid out of the
trust funds.

Mr. Pemberton, for the plaintiffs.
Mpr. Beales, for the tenant for life.

Myr. Paynter, Mr. Parry, Mr. Beavan, and Mr. Elmsley, for
the other defendants.

Tar MasTER OF THE RoLLs :

The relief sought by the plaintiffs is to be discharged from the
trusts of the settlement, made on the marriage of Thomas W.
Coventry and his wife, and to have new trustees appointed
under the direction of the Court, it appearing upon the pleadings
that, in consequence of the embarrassed state of the fund
occasioned by himself, the tenant for life has been unable to
procure new trustees. Are these trustees, under the circum-
stances stated in the bill, to go on in the execution of a trust
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which they undertook only for the benefit of the tenant for life CovanraY
and his family, but which, by his conduct, has involved them in 007:;,,-“.
difficulties and responsibilities which they never contemplated ?

I am of opinion that they are not. I had lately occasion to con-

sider (1) the case of a trustee coming without any reason to be
discharged from the trust at the expense of the estate, and I did

not think that the estate ought to bear the expense. These

trustees do not seek to be discharged without reason, but in
consequence of the acts of the tenant for life, and being of

opinion that they are entitled to the relief sought by the bill, the

only question is, who are to pay the costs? Are the trustees to

pay them ? Certainly not; neither ought the estate, under the
circumstances, to be burthened with the costs, and I think they

will be properly paid out of the interest of the tenant for life.

EARL or GLENGAL ». BARNARD. 1836.
(1 Keen, 769—794; 8. C. 6 L. J. (N. 8.) Ch. 25.) June 37, 38.
[ArFIRMED on appeal by the House of Lords as reported in g ;i coure.
2 H. L. C. 81, under the title of Lady Thynne v. Earl of Glengal.] Lord
LANGDALE,
M.R.
COOKSON ». HANCOCK. 1886,
April 26.
(1 Keen, 817—825; 8. C. 5 L. J. (N. §.) Ch. 245; 6 L. 4. (N. 8.) Ch. 36.) oo
[ArFIrRMED on appeal as reported in 2 My. & Cr. 606.] M‘fﬂg""'
LANGDALE,
M.R.
KENT ». PICKERING. 1887,
(2 Keen, 1—8; 8. C. 6 L. J. (N. 8.) Ch. 375.) "“j{f{: 8.
One of two executors has a right to retain his-own debt out of a balance .Roll:_(—’- urt
due from both to the testator’s estate. Lo:i' ’
‘UroN the point mentioned in the above head-note, L“ﬁ’_'l’if“"
Taz MasTER OF THE RoLLS said :] (1]

In this case a balance is found due from two executors to the ‘“Lm'
testator’s estate. One of the executors is a creditor, and claims (71
(1) Howard v. Rhodes, unte, p. 125 (1 Keen, 381).
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o be entitled to retain the amount of his debt out of the balance

due from the two. The reasons on which the right of one
executor to retain his own debt out of the assets of the testator
in his hands, is founded, are applicable to the case in which the
assets are in the hands of both, and the debt is due only to one.
One executor cannot sue the other in that character: each has
a right to pay or release any debt; and in this case supposing
the balance to have been in the power of the two jointly, the
executor who is not a creditor, could not dispose of it, without
the concurrence of his co-executor the ereditor ; and I think that
the executor and creditor had a right to refuse his concurrence
to the payment of any other debt of equal rank till his own
was satisfied.

In Hopton v. Dryden (1) the point was not determined, for
although it seems to have been agreed in argument that, of
two executors, one who was a creditor had a right to retain,
yet in that case, the right was lost by the death of that executor
leaving his co-executor surviving him, because the executor
of the deceased executor might sue the surviving executor
of the testator. o

In Chapman v. Turner (2) it was determined that of two
administrators one could not retain against the other, but that
they were to retain their debts rateably, and in Willand v. Fenn,
cited in Jacomb v. Harwood (3), a difference between executors
and administrators as to their rights and powers was negatived.
Under these circumstances, I think that one executor who is
a creditor of the testator, has his right of retainer out of
assets consisting of a balance due from himself, and another
executor jointly.

(1) Pr. in Ch. 179. : (3) 2 Ves. Sen. 265.
(2) 11 Vin. Abr. 72; 9 Mod. 268.
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ROGERSv.cTHOMAS (1). v183h7-18
(2 Keen, 8—13.) sare?

A testatrix, whose property consisted chiefly of stock in the public unds, Roll;o(;‘dm.
after giving various legacies of sums of money, gave and bequeathed to [snepaLE,
M.R.

the inhabitants of Tawleaven Row all which might remain of her money .
after her lawful debts and legacies were paid : [8]
Held, that the persons found to be inhabitants of Tawleaven Row were
entitled to the residue of the testatrix’s general personal estate.
Auvrenia Rogers made her will, dated the 9th of September,
1832, [and thereby, after giving a legacy of 4,000l. and a number
of other pecuniary legacies, she gave and bequeathed] to the [91
inhabitants of Tawleaven Row, in the parish of Sethney, “all
which may remain of my money after my lawful debts and
legacies are paid,” [and the testatrix concluded her will as
follows:] I do here name and appoint as my only executors,
my brother Frederick Rogers and William Tweedy, jun., autho-
rising and requesting them to execute all the provisions of this
my last will and testament ; first paying all my lawful debts and
‘funeral expenses, and next my legacies, all which shall be paid
within three months after my decease.
The testatrix made three codicils to her will, by which she
gave some other pecuniary legacies.
The testatrix died shortly after the date of her will; and her
will was duly proved by the executors named therein.
The bill was filed by the executors against the next of kin of
the testatrix, or some of them, for the purpose of having the
residuary personal estate of the testatrix distributed; and by
the decree at the hearing, it was referred to the Master to take
the usual accounts; and to ascertain the clear residue, and of
what particulars the personal estate of the testatrix consisted at
the time of her death ; and to inquire who were the inhabitants of
Tawleaven Row at the time of her death, whether any of them were
since dead, and, if so, who were their personal representatives ; and
who were the next of kin of the testatrix living at her death.
The Master, by his report, found that all the debts and
legacies were paid, and that the clear residue of the *testatrix’s [ *10)

(1) In re Cadogan (1883) 25 Ch. D. In re Egan, '99, 1 Ch. 688, 68 L. J.
154, 53 L. J. Ch. 207,49 L. T. 666; Ch. 307, 80 L. T. 153.
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personal estate, after payment of debts and legacies, consisted of
678L. 7s. 10d., 8 per cent. Reduced Bank Annuities, and the sum
of 42l. 9s. 8d. in cash; and that her personal estate, at her
death, consisted of 8,571l. 8s. 7d.,.8 per cent. Consolidated Bank
Annuities, 2,368l. 7s. 4d., 8 per cent. Reduced Bank Annuities ;
the sum of 258!. 2s. 8d., cash in her banker’s hands; and the
sum of 571. 14s. 7d. in her dwelling house, together with certain
articles consisting of wearing apparel, &c. And he found that
the row, called Tawleaven Row, consisted of seven houses, which
were entirely- occupied by poor fishermen and labourers, and
their families; and that the inhabitants, at the time of the
death of the testatrix, were the persons in his report enumerated,
being thirty in number, of whom three were since dead,
without leaving any personal representatives; and he also
found who were the next of kin of the testatrix living at her
decease.

The bill was amended by making the inhabitants so found,
and such persons, not already defendants, who were found to
be some of the next of kin, parties to the suit.

Two questions were made: first, whether the gift to the
inhabitants of Tawleaven Row was a valid gift, or void for
uncertainty ; secondly, whether the stock would pass under
the gift of the rest of the testatrix’s money.

Mr. Sharpe, for the plaintiffs, submitted, that the gift to
the inhabitants of Tawleaven Row was good, whether it was
to be considered as a charitable gift, or as a gift to a class. That
class having been ascertained by the Master’s report, there was
no uncertainty as to the objects of the testator’s bounty. As to
the effect of the words, ¢ all which may remain of my money,”
in the residuary clause, [he cited Kendall v. Kendall (1) and
Legge v. Asgill (2).; The words, “rest of my money,” must
have reference to the previous gift of 4,000l., and other pecuniary
legacies ; and it appeared that the testatrix was not possessed at
her decease of much more than 800l. in money, so that there
could be no doubt as to her intention.

(1) 28 B. B. 1257(4 Russ. 360). (2) 24 R, B. 51 (T. & R. 265).
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Mr. Bazalgette, for.the inhabitants of Tawleaven Row, cited
The Attorney-General v. Clarke (1), where the testator gave the
interest of 4,200{. Bank Annuities to the poor inhabitants of
St. Leonard, Shoreditch, and it was objected that the gift was
void for uncertainty ; but the Court held it to be a good
charitable bequest, excluding from the benefit of it such poor
inhabitants as received parish relief, for otherwise, it was said,
it would be giving to the rich and not to the poor. * * *

Mr. Follett, for the next of kin, contended that * * the
word ‘“ inhabitants” was used without any qualification or
restriction ; there was nothing to raise any implication of
charitable intention ; the term would include all occupiers, and
lodgers of every condition ; and there was not sufficient certainty
in the persons, who were to take, to give validity to the gift, as
a gift to individual objects of bounty.

"As to the other point, he cited Gosden v. Dotterill (2).1

The MasTer oF THE RoLLs held, that the persons found by the
Master to be the inhabitants of Tawleaven Row, were entitled to
the residue of the testatrix’s general personal estate after pay-
ment of her debts and legacies. In Kendall v. Kendall the
testator bequeathed to his wife ‘‘ all monies, goods, clothing, &c.,
my property, which may remain, after paying the charges inci-
dent to my funeral, and such debts as I may owe at my death ;
and Sir Jorx LEeacH observed, that ‘the mention of debts and
funeral expenses afforded a strong inference that the testator
considered himself as disposing of that property, which by law
was subject to those charges, namely, his residuary personal
estate.”” Here the bequest of ‘“all which may remain of my
money,” was after the testatrix’s lawful debts and legacies
were paid; and the inference as to her intention was at least
equally strong (3).

(1) Ambl. 422, (3) See the next case.
(2) 36 BR. R. 244 (1 My. & K. 56).
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DOWSON ». GASKOIN.

(2 Keen, 14—19; S. C. 6 L. J. (N. 8.) Ch. 295; S. C. nom. Dawson v. Gaskin,
1 Jur. 669.)

A testatrix, whose personal property consisted chiefly of stock, after
bequeathing a number of legacies, bequeathed whatever remained of
money to the five children of E. D.:

Held, that the general residuary personal estate passed under this
bequest. .

Ev1zasere SyiTH, by her will, dated the 12th of June, 1834,
[after giving several pecuniary legacies to the amount of more
than 2,000l. and some specific legacies, concluded her will as
follows:] *“ whatever remains of money, I bequeath to Edward
Dowson’s five children, to be equally divided.”

The testatrix died on the 80th of August, 1884, leaving the
plaintiff, Elizabeth Dowson, her sole next of kin; and her will
was proved by the executors named therein.

The bill was filed by the plaintiff, who claimed to be entitled
to all that part of the testatrix’s residuary personal estate which
did not consist of money, against the executors and the five
children of Edward Dowson. By the decree at the hearing, it
was referred to the Master to inquire, among other things, of
what particulars the personal estate of the testatrix consisted,
at the time of making her will, and of her death, and to
ascertain the clear residue of her personal estate. By the
Master’s report it appeared that, at the date of the testatrix’s
will, her personal estate consisted of 8,157l. 8s. 6d. New 8} per
cent. Reduced Bank Annuities, 589l. 11s. 7d. cash in the Brighton
Savings Bank, and 850l. cash, together with plate, wearing
apparel, &c., and that the stock and money in the Savings
Bank, with the interest accrued thereon, continued in her
possession at her death. The Master found that a balance
of 96l. 16s. 2d. cash, and the sum of 2,060l. 9s. 11d. New 8% per
cent. Reduced Bank Annuities, remained unapplied; and that
those sums, subject to the payment of certain legacies, as to
which the executors sought the direction of the Court, constituted
the clear residue of the testatrix’s personal estate.

The principal question in the cause was, whether that part of
the testatrix’s residuary personal estate, which consisted of stock,
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would pass under the words ‘ whatever remains of my money "
to the five children’ of 'Edward ' Dowson, or whether it was
undisposed of, and belonged to the plaintiff as next of kin.

Mr. Stinton, for the plaintiff [relied on the case of Gosden
v. Dotterill (1)] .

Mr. Stuart, contra :
*

* Where the property of a testator consists of money and
stock, and he gives legacies which more than exhaust his money,
and makes a disposition of the rest of his money, the previous
dispositions of his will are in themselves explanatory context, and
shew that by the rest of his money he intended the residue of his
general personal estate : [Legge v. Asgill (2), Kendall v. Kendall (3)] .

Mr. Stinton, in reply.

Trae MasTER OF THE RoLLs :

The question in this case arises upon the meaning of the words
‘“whatever remains of money ” in the last clause of the will.
“ Whatever remains of money ”’ must signify a remainder at
some time, or after some operation upon the sum of which the
remainder is contemplated. Is it to be the sum existing at the
date of the will, or the remainder of that sum or of any subse-
quent sum which may exist at the death of the testatrix, or after
payment of her debts and legacies ? There is no intimation that
she intended the money (literally so called) to be first applied in
payment of debts and legacies; and no reason can be given
why the Court is to apply it first, or to make an apportionment
for the purpose of wholly or partially defeating that which
seems to be the intention of the testatrix. In the construction
of wills, the object of the Court is to give effect, as far as it can,
to the real meaning of testators; and experience shews that the
word ‘‘ money " is often used in the sense of property. Even in
the case of Gosden v. Dotterill, which is in many respects like
the present, and in which Sir Jomx Leacm considered himself
precluded by the authorities from giving effect *to the intention,

(1) 36 R. B. 244 (1 My. & K. 56).  (3) 28 R. R. 125 (4 Russ. 360).

(2) 24 B. R. 51 (T. & B. 265, ».).
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he nevertheless thought it right to say that he had no doubt
that'it' was ‘the intention' of the testatrix in that case that the
stock should pass under the term ‘money.”

I have looked at the several cases of Hotham v. Sutten (1),
Ommanney v. Butcher (2), Legge v. Asgill (8), and Kendall v.
Kendall (4), and from them it appears that, although a simple
bequest of money will not of itself pass stock, yet the word
‘““money ” may be so used in a will, as from the whole context
to shew that the testator meant it to pass stock and other
personal estate; and that, when the intention can be clearly
collected, the Court will act upon it; and, as I think that the
intention clearly appears upon this will, I must declare that, upon
the true construction, the five children of Edward Dowson are
entitled to so much of the stocks, monies, and debts as remained
after payment of the funeral and testamentary expenses, debts,
and legacies of the testatrix.

In the civil law, which made no distinction, except for very limited purposes,
between land and personal property, the word “ pecunia' comprehended every
species of corporeal property : Pecuni®e verbum non solum pecuniam numeratam
complectitur, verum omnem omnino pecuniam, hoc est, omnia corpora; nam
corpora quoque pecunis appellatione contineri nemo est qui ambiget. Dig. lib. 60,
tit. 16, 1. 178. It also included incorporeal rights : Pecuni® nomine non solum

numerata pecunia, sed omnes res tam soli quam mobiles, et tam corpora quam jura
continentur. JIbid. L 222.

MALINS ». FREEMAN (5).
(2 Keen, 25—35; 8. C. 6 L. J. (N. 8.) Ch. 133.)

‘Where an estate is purchased at an auction under a mistake as to the
lot put up for sale, the Court will not decree specific performance against
the purchaser, but leave the vendor, if he has sustained any damage by
the mistake of the purchaser, to his remedy at law.

A bill for specific performance was accordingly, under such circum-
stances, dismissed without costs.

Tre plaintiff, William Malins, being the owner of an estate,
partly freehold and partly copyhold, called ‘‘ The Rookery,” and
gituate at Woodford, in the county of Essex, caused the same to
be put up for sale by auction, in five lots, on the 8th of May,

(1) 10 B. R. 83 (15 Ves. 319). (4) 28 R. RB. 125 (4 Russ. 360).

(2) 24 B. B. 42 (T. & R. 260). (8) Tamplin v. James (1880) 15
(3) 24 R. R. 51 (T. & B. 265, n.).  Ch. Div. 215, 217, 43 L. T. 320.
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1884. Richard Ellis the elder acted as auctioneer ; and among
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*the conditions of sale which were read previously to the com- FRERMAN.

mencement of the sale, it was stipulated that the purchaser of
each lot should pay down a deposit of 20 per cent. in part of the
purchase-money, and sign an agreement for the payment of
the remainder of the purchase-money, with the amount of the
timber, fixtures, &c., on or before the 80th of August, 1834.

The defendant James Freeman attended the sale, and was
declared the highest bidder for and the purchaser of Lot 8 at the
sum of 1,400L. ; and, upon the lot being knocked down to him,
he handed in his card to Richard Ellis the younger, who acted
as clerk to his father, and wrote down the name and address of
the defendant on a copy of the conditions and particulars of sale.
There was a reserved bidding on the other lots of the plaintiff’s
estate, none of which were actually sold. A copyhold estate
belonging to one Davies was afterwards put up for sale, but was
also bought in under a reserved bidding. At the close of the
auction the defendant was called upon to pay the deposit of
20 per cent. upon the price of Lot 8, and to sign an agreement
for the payment of the remainder of the purchase-money in
pursuance of the conditions of sale, when he declared that
he had made a great mistake in bidding for Lot 8 of the
plaintiff’s estate, having in fact been employed only to bid up
to a protecting price for Davies’s estate, and he refused to sign
the contract or pay the deposit. The bill was filed against the
defendant for a specific performance of the agreement; it
charged that the property, comprised in Lot 8, consisted of
a piece of land which was described and commented upon by
the suctioneer at the time of the sale, differed entirely from the
property of Robert Davies, which was put up in a single lot, and
consisted of a house and grounds, and that the alleged mistake
was & mere after-thought of the defendant, set *up by him in
consequence of his having repented of his purchase. The bill
further charged, that the person employed to bid up to a
protecting price for Davies’s estate was not the defendant, but
a person of the name of Cole.

The defendant, by his answer, stated that he was appointed
to bid for Davies’s property up to a protecting price, and that

12—2

[*26 ]

[*27]



180

MALINS

0.
FREEMAN.

[*28]

[29]

1886. CH. 2 KEEN, 27—29. (R.R.

having entered the auction room while Lot 2 of the plaintiff’s
property was in the course of sale, he supposed and believed
that the next property offered for sale would be Davies’s, and
under that impression, he bid for Lot 8 of the plaintiff’s property,
without any knowledge or consideration of the value thereof, and
that the price at which the same was knocked down to him, was
a most exorbitant and unreasonable one. That at the con-
clusion of the sale he explained the mistake to the auctioneer,
and requested him to extricate him from the difficulty in which
it had placed him. The defendant further submitted and
insisted that there was no sufficient contract in writing, within
the statute, signed by the defendant or his agent so as to be
binding on the defendant, and that there was no real bidder
for Lot 8, but that the plaintiff’s solicitor was the only bidder
besides the defendant, and that such solicitor acted as a puffer
for the vendor, and did in fact bid several times against the
defendant, and run the lot up to an exorbitant price.

By the evidence of Cole, it appeared that both Cole and the
defendant were employed by Davies to bid up to a protecting
price for his property, and that, in a conversation which took
place between Cole and the defendant, after Lot 8 of the
plaintiff’s property had been knocked down to the defendant,
Cole informed the defendant of his mistake, and advised him
to speak *to the auctioneer about it at once, but the defendant
declined doing so until the sale was over.

Mr. Kindersley, Mr. Sidebottom, and Mr. Malins, for the
plaintiff:

* * The defendant cannot be permitted to set up his own
crassa negligentia, as a reason why the Court should relieve him
from his liability. [The defendant was close to the auctioneer,
heard the lot] described and commented upon, and also, before
he handed in his card, heard the auctioneer declare that the lot
was absolutely sold, thereby distinguishing the lot sold to a
purchaser from those which were bought in. The Court has
repeatedly decreed specific performance against purchasers of
estates at auctions, and in no instance has it relieved a purchaser
at an auction on the ground of alleged mistake. * * *
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Myr. Pemberton and Mr. Rogers :

* * Upon the evidence there can be no reasonable doubt
that the defendant attended the sale for the sole purpose of
bidding up to a protecting price for Davies’s estate, and that he
bid for and became the purchaser of Lot 8 of the plaintiff’s
property under a mistake. Will the Court, then, permit the
plaintiff to take advantage of that mistake, by compelling the
defendant to pay an exorbitant price for property which he never
intended to purchase? If the plaintiff has sustained any damage
by the mistake of the defendant, he has his remedy at law, and
to that remedy the Court will leave him. * * *

Mr. Kindersley, in reply.

Tae MasTer oF THE RoLis:

The plaintiff being entitled to an estate called the Rookery,
at Woodford in Essex, employed Richard Ellis and Son as
auctioneers to sell the same by auction in five lots on the
8th day of May, 1834; and the same auctioneers were employed
by a Mr. Davies to sell for him an estate at Layton on the same
day and at the same place, Garraway’s Coffee-house.

The defendant Freeman, who was acquainted with Davies,
met Davies on the day preceding the sale, and offered to go
and bid for him. Davies having accepted his offer, a meeting
between them was appointed to take place at the auctioneer’s
on the day of sale at twelve o’clock. The object of Davies in
appointing this meeting was, that the defendant should receive
his instructions from the auctioneer; but the defendant not
having kept his appointment, joined Davies at Lloyd's Coffee-
house between one and two o’clock, and was in a hurry to
proceed to the sale, fearing that he might be too late to bid for
Davies’s estate. Davies gave him *his own instructions, and the
defendant hurried away to Garraway’s Coffee-house.

The auctioneer’s arrangement was to sell the several lots of
the plaintiff's estate first, and then to sell Davies's estate, and
it appeared that the defendant arrived at the auction room when
the second lot of the plaintiff’s estate was under sale. He placed
himself near enough to the auctioneer, for a person not deficient
in hearing to hear what the auctioneer said. Lot 2 of the
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plaintiff’s estate was bought in; and the auctioneer, having
described Lot 8 in terms wholly inapplicable to Davies's estate,
offered that lot for sale. The defendant began to bid for it, and
kept bidding in a hasty and inconsiderate manner till the price
was raised to 1,400l. The lot was then knocked to him, and the
auctioneer declared the property to be absolutely sold. The
defendant was not at that moment called upon to sign the
contract, but he handed in his card, shewing his name as
purchaser. About the same time, Mr. Cole, another person
employed by Mr. Davies to bid for him, asked the defendant
what had induced him to purchase the lot, to which he observed,
“ Why it is Davies’s property, is it not?'’ Mr. Cole having told
him that it was not, but that he had bought part of Malins’s
property at Woodford, the defendant seemed much flurried, and
said he would speak to the auctioneer. Cole advised him to do so
at once, but he said he would wait till the sale was over; and, after
the sale was over, being called upon to pay the deposit and sign the
contract, he said he had made a great mistake in bidding for Lot 8
of the plaintiff’s estate, having in fact only intended to bid for
Davies, and he refused to sign the contract or pay the deposit.

The auctioneer wrote the defendant’s name, as purchaser,
on a copy of the conditions and particulars of sale, in such
a manner a8 the plaintiff alleges is sufficient to make the
contract binding on the defendant; and therefore he insists
that he is entitled to a specific performance of the agreement.

Upon the facts proved, some questions are raised as to the
validity of the contract; but supposing the contract to be valid, the
defendant submits that he entered into it by error and in mistake,
and that he ought not to be compelled specifically to perform it.

Certainly if the defendant did fall into any mistake, it cannot
be ascribed to the eonduct of the plaintiff. The plaintiff and his
agents in no respect contributed to it, and, if the defendant by
his carelessness has caused any injury or loss to the plaintiff, he
is accountable for it.

But the defendant may be answerable for damages at law
without being liable to a specific performauce in this Court. In
cases of specific performauce the Court exercises a discretion,
and, knowing that a party may have such compensation as a
jury will award him in the shape of damages for the breach
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of contract, will not in all cases decree a specific performance;
as in cases of intoxication, although' the party may not have
been drawn in to drink by the plaintiff, yet, if the agreement
was made In a state of intoxication, the Court will not decree
a specific performance. And the question here is not, as it has
been put, whether the alleged mistake, if true, is one in respect
of which the Court will relieve, for the Gourt is not here called
upon to relieve the defendant from his legal liability, but
whether, if the mistake be proved, the Court will enforce a
*specific performance, leaving the defendant to his legal liability.
And I think that, if such a mistake as is here alleged to have
happened be made out, a specific performance ought not to be
decreed ; and after giving to the evidence the best consideration
in my power, I am of opinion that the defendant never did
intend to bid for this estate. He was hurried and inconsiderate,
and, when his error was pointed out to him, he was not so prompt
a8 he ought to have been in declaring it. It is probable that by
his conduct he occasioned some loss to the plaintiff; for that he is
answerable, if the contract was valid, and will be left s0, notwith-
standing the decision to be now made. ButI think that he never
meant to enter into this contract, and that it would not be equitable
to compel him to perform it, whatever may be the responsibility
to which he is left liable at law. Let the bill, therefore, be
dismissed without costs.

TIMBON ». RAMSBOTTOM (1).
(2 Keen, 35—53.)

An equitable assignee for value without notice of a previous assign-
ment may obtain priority over the same by giving notice to the surviving
trustees of the fund where the only trustee who had notice of the previous
assignment has died without informing his co-trustees thereof.

{THeE facts of this case are sufficiently stated in the following
judgment :]
Mr. Pemberton and Mr. Lovat, for the petitioner, Charles
Corfield, [whose assignment was second in point of date] .
(1) Distinguished by STIRLING, J. criticised by Lord MAONAGHTEN in

in In re Wasdale [1899] 1 Ch. 163, Ward v. Duncombe (1893) A. C. at
68 L. J. Ch. 117, 79 L. T. 520, and P. 394.—0. A. 8,
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Mr. Barber, Mr. Kindersley, and Mr. Walford, [for the
executors, of |AnthonyBacon, the elder, the previous incum-
brancer] .

Tae MasTer oF THE RoLLs:

In 1819, Anthony Bacon, the elder, was one of the executors
of the testator Richard Ramsbottom, and is said to have had
the sole management of the testator’s affairs. Anthony Bacon,
the younger, having attained twenty-one years of age, was
entitled to a certain share of the testator’s residuary estate, and
being in want of money, his father made him some advances,
and agreed to make those advances up to 5,000l., on having
an assignment of his son’s interest in the testator’s estate; and
thereupon by indenture, dated the 6th day of February, 1819,
and made between Anthony Bacon, the younger, of the one part,
and Thomas Bacon, Robert Langford, and Thomas Walford
of the other part, Anthony Bacon, the younger, assigned his
share of, and interest in the testator’s estate to Thomas Bacon,
Robert Langford, and Thomas Walford, on trust to receive the
same, and thereout repay the 5,000l., with interest at 5 per cent.
to Anthony Bacon, the elder, and in trust, as to the residue,
after such payment for Anthony Bacon, the younger.

In the year 1821, the advances of the father amounted to the
full sum of 5,000l., and thereby he completed the consideration
for which the deed was executed; but it does not appear that
he ever communicated this transaction to his co-executors; and
upon this the question arises, whether the knowledge which one
of several executors has of an assignment executed to himself by
a legatee is notice which will give validity to the assignment
to the prejudice of a subsequent assignee.

Anthony Bacon, the elder, died in the year 1827, and in the
following year, Henry Thomas Timson, a surviving executor,
filed a bill for the administration of the *estate in this Court. A
decree was made in 1880, and in 1881 the residue of the testator’s
estate was brought into Court.

After this, Anthony Bacon, the younger, executed a deed dated
the 18th of March, 1882, and made between himself of the
one part, and Charles Corfield of the other part, and thereby
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assigned his share of and interest in the testator’s estate to
Charles Corfield, on trust to retain and pay 1,000. lent by him
to Anthony Bacon, the younger, together with interest and costs,
and on truet, as to the residue, to pay the same fo Anthony
Bacon, the younger.

Of this assignment notice was given to the executor Mr. Timson
on the 9th day of May, and upon the validity of this notice two
questions are raised. It is said the notice was invalid; firs,
because it was not accompanied by any inquiry as to prior
incumbrauces ; and, secondly, because the fund being in Court,
an application ought to have been made for an order to prevent
the fund being paid out without notice to the assignee.

The first reason, alleged for the invalidity of the notice, is
answered by the case of Foster v. Blackstone, which was affirmed
in the House of Lords, and in which the like argument was used
without effect.

The second reason might have been of weight, if the executors
of Anthony Bacon, the elder, had obtained an order before
Corfield ; but as both parties afterwards obtained an order on
the same day, there is no competition in that respect; and,
neither party having any advantage in respect of the order, I
think that notice to the executor must be considered good. If no
*order had been obtained by either party, it would have been the
duty of the executor, and it is indeed the constant practice of
executors to inform the Court of any incumbrances before an
order is made for the distribution of the fund.

But the notice, to the executor of Ramsbottom, of Mr. Corfield’s
assignment would be of no avail, if, at the time when his assign-
ment was taken, Mr. Corfield had notice of the prior assignment,
made by Anthony Bacon, the younger, to his father; and the
next question raised is, whether Mr. Corfield had such notice.
In such a case it appears to me that the onus probands is on the
party who charges notice. There is no attempt to prove direct
notice, and that is distinctly denied ; and the only doubt on the
subject is, whether Charles Corfield had constructive notice
through the medium of William Corfield, his solicitor.

Mr. William Corfield has not in terms denied notice. His
afidavit is to the effect that, at the time of the indenture,
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Anthony Bacon, the younger, told him that there was no
incumbrance 'on’ the' property, and that he was to share with
his brothers and sisters in the division to be made of
Ramsbottom’s estate.

This does not meet the charge of notice in distinet terms ; but
it is inconsistent with the supposition that, at the same time,
Mr. Anthony Bacon (from whom alone the knowledge of the
prior assignment was to come) informed William Corfield that
his share of Ramsbottom’s estate was subject to a prior incam-
brance, so large as that which really existed; and it is entirely
consistent with the inference to be drawn from the deed itself,
by which Mr. Anthony Bacon covenanted and declared that he
was rightfully entitled to his share of the estate, and *had
not charged or incumbered the same or any part thereof in
any manner whereby Charles Corfield might be hindered from
receiving the same, but then had full right to assign the same.

To meet the inference deducible from the deed and from the
afidavit of William Corfield, the executors of Anthony Bacon,
the father, have tendered an affidavit of Anthony Bacon, the
son, in which he states that William Corfield was his solicitor,
and employed by him to borrow 1,000L., the repayment of which
he told William Corfield he was willing to secure by assigning to
the lender his share of Ramsbottom’s estate, subject to the
previous assignment of the 6th of February, 1819, which was to
secure 5,000l. actually advanced by his father to him, or for his
use. The affidavit has other statements, to the effect that the
deponent believed Charles Corfield had notice of the prior assign-
ment ; that part of the money was applied in satisfying William
Corfield’s costs, and other claims; and that, in the year 1827,
William Corfield was aware of the prior assignment when he
stated that it was of no validity. But as these statements would
not (even if the reception of the affidavit were free from objection)
afford evidence to fix Charles Corfield with notice at the time of
the assignment, I shall not notice them further.

The statement that, in the transaction itself, Mr. Bacon told
William Corfield, the solicitor of the vendor, that the assignment
intended as a security was to be subject to a prior charge, is
undoubtedly material, and makes it necessary to consider whether
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the affidavit ought to be received ; or, if received, what weight is
due to it under the circumstances.

The reception is objected to on two grounds; first, because it
18 produced to contradict the declarations of the same person
contained in his solemn deed ; secondly, because it is produced
to support a claim of the executors of Anthony Bacon, the elder,
in whose estate the deponent is interested.

I am of opinion that the first objection cannot be supported,
however the weight of the testimony may be affected. A man
may be examined as a witness to contradict declarations of his
own in a deed which he has executed. And as to the second
objection, it appears that the deponent has, by an assignment
made to his brother Charles, ceased to have any interest in his
father’s estate. Supposing this to be correct, I am obliged to
compare this affidavit with the affidavit of William Corfield, and
the effect of the deed ; and the result of my consideration of this
evidence is, that Mr. Charles Corfield is not fixed with constructive
notice of the prior assignment.

What remains, therefore, is to consider whether there was
sufficient notice of the assignment of the 6th of February, 1819,
and I regret to say that none of the authorities referred to appear
to me to afford a guide. In Dearle v. Hall the fund was invested
in the names of trustees, and notice was given to all. In
Loveridge v. Cooper (1) the fund was invested in the names of
trustees, and notice was given to the only survivor. In Foster
v. Blackstone (2) the incumbrance was charged on a life interest
in real estate, vested in trustees; and notice to their solicitors
was held good notice to them. In Smith v. Smith (3) the incum-
brance was on a life interest in funds and real estates, vested in
trustees ; and notice to one of the trustees was held sufficient.
In that case there *might be circumstances to induce the Court
to presume that the trustee who had notice communicated his
knowledge to his co-trustees. But none of the cases cited, nor
the cases in bankruptcy which were referred to, appear to me to
be like the present. A father and son having a transaction of
this sort between themselves, the father being one of several

(1) 27 B. B. 1 (3 Russ. 1). (3) 39 B. B. 762 (2 Cr. & M. 232).
(2) 36 B. B. 334 (1 My. & K. 297).
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executors—no allegation even that the other executors were
informed' before the notice received from Corfield—no ground
whatever to presume that the transaction was communicated
to the other executors, each one of whom had separate authority
to receive and pay on account of the estate, and who, if they had
no notice of the assignment, might have made payment to the
assignor without incurring any liability on that account.

I think, after a good deal of hesitation, that the knowledge of
one of several executors who was interested, and does not appear
to have communicated his knowledge to his co-executors, is not
sufficient. It is & case in which the assignee has done nothing
but accept the assignment; and it appears to me that the Master’s
report must be confirmed and the cross-petition dismissed.

This decision was appealed from, and the case was opened
before the Lord Chancellor; but, before its conclusion, the
parties came to & compromise, and the appellants consented to
be bound by the decision of the MasTER oF THE RoLLs.

WAKE ». PARKER.
(2 Keen, 59—75; 8. C. 7 L. J. (N. 8.) Ch. 93.)

A suit by husband and wife in respect of the separate estate of the
wife is the husband’s suit, and is not binding on the wife. The husband
cannot properly be a party to such a suit except as a defendant.

[THE principle stated in the head-note is settled law, but
the following observations of the MasTER oF THE RoLLs upon this
principle in this case may be found useful.]

THE MASTER OF THE RoLLS :

The testator in this cause, having devised and bequeathed an
equal fifth part of his real estate, and of his residuary personal

- estate to the plaintiff Mrs. Wake for her separate use, without

power of anticipation, for her life, and after her death to her
children in equal shares, the bill is filed by Mr. and Mrs. Wake
and their children, two of them being infants suing by Mr. Wake
as their next friend, against the trustee and executor and the
other devisees and legatees of the real estate, and residuary
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personal estate, for an account; for payment to Mrs. Wake of
her share of the rents, and for an investment of the share of the
residuary peraonal estate, which is given to her for her life, and
after her death to her children; and for other purposes.

To this bill, two of the defendants, both of whom are residuary
legatees, and one of whom is trustee and executor, have put in a
general demurrer for want of equity ; and the grounds of demurrer
stated at the Bar are—first, that the husband and wife ought not
to be permitted to sue together for the separate estate of the
wife ; and secondly, that the husband having no interest in
the subject-matter of the suit, is, on that account, misjoined as
a plaintiff.

Courts of equity have from an early period permitted married
women to sue for their separate estates by their next friends,
and to make their husbands defendants; and a married woman,
being, as to her separate estate, considered as a feme sole, the
Courts have acted upon the principle that, in the prosecution of
such suits, her authority and consent should be necessary, and
should be given and continued independently of her husband ; and
accordingly, it is said in Andrews v. Cradock (1), that, if such a
bill be filed without the authority of the wife, the same may,
upon her affidavit of the matter, be dismissed ; and from the case
of Laley v. Halpen (2), it appears that, if the wife has reason to
think that the next friend appointed by herself colludes with her
husband, she may, for that reason, have her next friend changed,
on procuring security to be given for costs.

Now a suit instituted and carried on by the husband and wife
has been considered as the suit of the husband alone, and primd
facie, at least, the wife cannot be said to have any control or
authority over it : she may possibly have authorised her husband
to prosecute the suit, but, in the absence of any thing to shew
that she had done so, the suit must be considered as the suit of
the husband.

It bas undoubtedly been very usual to file such bills, and
many decrees have been made without objection in suits instituted
by the husband and wife for the wife’s separate estate, the Court
itself taking care that the separate estate of the wife recovered

(1) Gilb. 36; Prec. in Cha. 376. (2) Bunb. 310.
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in such suits shall be protected from the husband. [His Honour
here referred to some reported cases where no objection had been
taken, and said :] I think that many cases have occurred of suits
by husband and wife in which the wife may have seemed to
require protection from the husband, and yet decrees have been
made without objection.

Nevertheless, whenever the attention of the Court has been
drawn to the subject, such suits have always been considered to
be the suits of the husbands, and to be instituted and prosecuted
by them, and under their influence. The husband, having the
power to use his wife’s name, may file the bill without her know-
ledge, and may prosecute it in a manner not favourable to her
interests. If the wife’s claim be not of a liquidated or specific
sum, but of a sum to be ascertained by an account, though the
Court might, and certainly would, protect her in the enjoyment
of the sum recovered upon the account, that sum might not be
the just amount of her right, because the account taken under
the proceedings may not have been properly taken ; and if the
principle be, as I think it is in those cases, that the wife is, as to
her separate estate, entitled to prosecute the suit by her own
authority, independently of her husband, there seems to be no
reason why a suit, instituted by her husband, should bind her,—
why she may nof, at any time, institute a new suit for the same
matter by her next friend, or why a decree (not being a decree
for a specific sum secured by the Court for her separate use, and
there being no evidence that it was prosecuted with her consent
and authority) should be a bar to a new suit instituted by her
next friend. * * *

[After some discussion of authorities the MasTER oF THE RoLLs
continued :] -

If a bill by husband and wife for the wife’s separate estate
were brought to a hearing, if the separate estate consisted of &
specific sum recovered and payable, and capable of being secured
to the separate use of the wife, I should think that a decree ought
to be made. And in many other cases I apprehend that, with
no more attention than the Court owes to the suitors, effectual
means might be employed to ascertain whether the suit was
carried on with the free consent of the wife, and to secure the
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defendants from any further claims on her part. But confining
myself to the present case, in which my attention must be
exclusively directed to the statements made in the bill, in which
the objection is made by the defendants at the earliest period in
the cause, and in which the separate estate of the wife partly
consists of a sum to be ascertained by account, I think myself
bound to give effect to the objection. I therefore allow the
demurrer ; but I think that no costs should be given, and I give
leave to amend by striking out the name of Mr. Wake as plaintiff,
and as next friend of his infant children, and making him a
defendant, and by inserting the name of a next friend to the
wife and infant children.

COLYEAR »v. COUNTESS or MULGRAVE aNp OTHERS.
(2 Keen, 81—98; S. C. 5 L. J. (N. 8.) Ch. 335.)

A father, who had four natural daughters and a legitimate son, entered
into an agreement with his son, evidenced by certain deeds, whereby the
father covenanted to transfer the sum of 20,000l to a trustee, for the
benefit of his four natural daughters, and the son covenanted to pay
the debts of the father. The son paid some of the father’s debts, and
died before the covenant on the part of the father was performed, having
by his will given the whole of his property to his father, who became the
son'’s personal representative.

A demurrer to a bill filed by one of the natural daughters, and praying
to have the agreement executed against the estates of the father and son,
was allowed.

‘Where two persons for valuable consideration as between themselves,
covenant to do some act for the benefit of a third person, that person
cannot enforce the covenant against the two, though either of the two
might do so against the other.

Tae original bill was filed in the month of October, 1884, by
the plaintiff, who was one of the four natural daughters of
the Earl of Portmore, against the *Countess of Mulgrave, and
the Hon. Edward Phipps, the representatives of the Earl of
Mulgrave, who was the surviving trustee under the settlement,
made on the marriage of the Earl of Portmore, against the Earl
of Portmore, the plaintiff’s father; her three sisters with their
husbands, and other parties; and it prayed that the plaintiff and
the defendants, her three sisters, might be declared to be entitled,
under a deed dated the 19th of August, 1818, to a lien on the
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personal estate of Brownlow Charles Colyear, deceased, to the

Couxtess or @xtent/of 20,0001. ;"dnd that the defendant, the Earl of Portmore,

MULGRAVE,

(s8]

might admit assets sufficient to answer that lien, or that the
usual accounts might be taken of Brownlow Charles Colyear’s
personal estate, and that it might be declared that the sum of
19,8501. 5s. 9d., 8} per cent. Reduced Annuities, in the pleadings
mentioned, formed part of the fund on which the plaintiff and
the defendants, her sisters, had such lien; and that the defi-
ciency of the sum of 20,000l. might be paid by the Earl of Port-
more, out of the assets of Brownlow Charles Colyear, with the
consequential directions.

The Earl of Portmore answered the bill, but died on the
18th of January, 1835. A bill of revivor and supplement was
filed against Jonathan Brundrett and Frederick Waller, his
executors, and the original bill was amended. The pleadings
extended to an enormous bulk, and it was ultimately arranged
that a demurrer should be filed to the amended bill and bill of
revivor, as the least expensive mode of determining the question
between the parties. In pursuance of this arrangement, the
defendants, Jonathan Brundrett and William Frederick Waller,
filed a general demurrer to the bill for want of equity. The facts
stated by the bill, so far as they are material, and have reference
to the questions argued upon this demurrer, were as follows :

In the year 1810, Thomas Charles Viscount Milsington was,
under his marriage settlement, entitled in possession to a rent
charge of 500l. a year to continue during the joint lives of
himself and his father; and to the interest of 5,000l., and
also of 19,850l 5s. 9d. 4 per cent. Bank Annuities, to continue
for his own life; and expectant upon the death of his father,
he was entitled for his life to the rents and profits of certain
freehold and leasehold estates, and to the dividends of 88,4881. 9s.
8 per cent. Bank Annuities.

His wife had died, having left an only .child, Brownlow
Charles Colyear, then an infant, who under the same settle-
ment was entitled, subject to his father’s life interest, to the
5,000l. and 19,850l 5s. 9d. 4 per cent. Annuities; and, subject
to the life interests of his father and grandfather, Brownlow
Charles Colyear was entitled to the 38,488l. 9s. 8 per cent.




YOL. XLIV. ] 1836. CH. 2 KEEN, 83—84.

Annuities, and to certain estates for the interest limited to
him by the settlement.

On the 14th of March, 1810, Lord Milsington, by deed, and for
some consideration, assigned to Alexander Bruce the rent charge
of 500!. a year, his life interest in the 5,000l., and 19,350!. 5s. 9d.
4 per cent. Annuities, and his expectant life interest in the
88,488l. 9s. 8d. per cent. Consolidated Bank Annuities.

Lord Milsington had seven natural children, the plaintiff in
the present suit, and three other daughters, and three sons.

Mr. Colyear, his only legitimate child, attained his age of
twenty-one years on the 4th of August, 1817, and in the
following month made a will, by which he gave the whole of
his property to Lord Milsington, his father.

Lord Milsington was very much in debt, and Mr. Colyear,
his son, had considerable property, which he derived from his
maternal grandfather, the Duke of Ancaster.

In August, 1818, Lord Milsington and Mr. Colyear entered
into the arrangement under which the plaintiff claimed relief.
Lord Milsington and Mr. Colyear, at that time, concurred in
desiring to make a provision for the natural daughters of Lord
Milsington, and for the payment of Lord Milsington’s debts.
The intention was to make the sum of 19,350!. 5s. 9d. 4 per
cent. Bank Annuities, which was comprised in Lord Milsington’s
marriage settlement, and the interest in which had been already
assigned to Mr. Bruce, available as a provision for the natural
daughters of Lord Milsington ; and for that purpose Mr. Colyear
agreed, at his own expense, to repurchase that sum from
Bruce or his assignees, and also to make up the value of the
provision to 20,000l. sterling [to be transferred to or invested
in the name of Mr. William Henry Surman as a trustee for
these daughters, and Lord Milsington agreed to assign to
Mr. Colyear his reversionary life interest in the 88,488l. 9s. 8d.
8 per cent. Bank Annuities]. '

The arrangement was evidenced by three deeds, all of them
dated the 19th of August, 1818.

By the first deed, made between Lord Milsington of the first
part, Mr. Colyear of the second part, and the defendant William

Henry Surman of the third part, [it was agreed that the said sum
B.R.—VOL. XLIV. 18
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of 19,350L. 5s. 9d. 4 per cent. Consolidated Bank Annuities should

cgux-ﬁm or be 'transferred or assigned to the said William Henry Surman,

MULGRAVE.

[88]
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as a trustee appointed for that purpose by Thomas Charles
Viscount Milsington and Brownlow Charles Colyear; and also that
the said Brownlow Charles Colyear would pay to or invest in the
name of William Henry Surman such additional sum in the
4 per cent. Consolidated Bank Annuities, as with the said sum
of 19,850l. 5s. 9d. 4 per cent. Consolidated Bank Annuities,
should, according to the market price thereof, be equal to the
sum of 20,000l. sterling. And it was then agreed that the
trustee, William Henry Surman, should stand and be possessed
of the said sum of 20,000l., upon such trusts as were men-
tioned in another deed then already prepared, and bearing
even date therewith. By the same indenture Lord Milsington
assigned to Mr. Colyear all the dividends which, after the
death of Lord Portmore, would thenceforth, during the life of
Lord Milsington, become due on the 88,488!. 9s. 8d. 8 per cent.
Consolidated Annuities.

By the second deed, trusts were declared] for the benefit of
the natural daughters of Lord Milsington, which contained
provisions for their maintenance during their infancy, and
contemplated their marriages, which marriages were provided
to be with the consent of Lord Milsington and also of
Mr. Colyear ; and there was at the end of the deed a proviso
that it might be lawful for Lord Milsington and Mr. Colyear,
during their joint lives, by any deed or deeds, instrument or
instruments, to revoke [all or any of the trusts thereinbefore
contained, and to declare any new or other trusts which they]
should think proper, ‘‘so as the same new trust be for the use,
benefit, interest, or security of the four natural daughters, or either -
of them, but not to deprive the whole of them of the settlement
or provision thereby made, and intended to be made.”

[By the third deed, made between Lord Milsington of the
one part, and Mr. Colyear of the other part, the said]
Brownlow Charles Colyear covenanted with Thomas Charles
Viscount Milsington that, on condition of Viscount Milsington
fully and faithfully performing all and every the covenants,
*clauses, and conditions in the indenture of trust of even
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date on his part, he, Brownlow Charles Colyear, would pay the
several particular 'debts therein mentioned.

Shortly after the date of these deeds, and in February,
1819, Mr. Colyear died. His father, Lord Milsington, under
his will became entitled to all his property, and became his
legal personal representative.

A sum of 26,000l., part of Mr. Colyear’s estate, had come
to the hands of Mr. Surman, the trustee named in the deed
of arrangement. In November, 1820, a bill was filed on behalf
of the natural children of Lord Milsington, praying that 20,000L.,
part of it, might be paid or applied upon the trusts of the
arrangement of the 19th of August, 1818, and there was also
a prayer for payment out of the general assets. This bill was
dismissed by Sir THoMas PrLuMer on the 1st of August, 1828,
on the ground that, by the deeds, the 19,350l. 5s. 9d. stock
was the fund intended as a provision for the natural daughters,
and that Mr. Colyear’s intention was only fo increase that to
the value of 20,000l., and that there was no sufficient evidence
to shew that he ever appropriated, or made his general assets
liable to the appropriation of 20,000!l., independently of the
settled 19,850l. 5s. 9d. stock.

In 1825, Lord Milsington, having then become Earl of Port-
more, commenced proceedings against the assignees of Bruce to
vacate the deed of 14th March, 1810. Ultimately, in that suit,
the deed was set aside (1) as an assignment, and 11,362l. 1s. 1d.
having been found due to the assignee of Bruce, and paid,
the 19,850!. 5s. 9d. *stock original 4 per cent., reduced to 83
per cent., was set free, and was standing, at the hearing of this
demurrer, in the names of the deceased trustees of the settlement.
The last surviving trustee was the late Earl of Mulgrave, whose
representatives were the two first defendants on the record.

Mr. Tinney, Mr. Kindersley, and Mr. David James, in
support of the demurrer :
¢ * The Court will not assist a volunteer by executing an
imperfect covenant or gift : Colman v. Sarrel (2), * * Ellisonv.
(1) See The Earl of Portmore v. (2) 1 B. R. 83 (1 Ves. Jr. 50).
Taylor, 33 B. B. 108 (4 Sim. 182). ]
18—2
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Ellison (1), Ez parte Pye, Ex parte Dubost (2). In this case the

Countass or contydét’is ‘not only executory, but purely voluntary, there not
MULGRAVE. }oing even a meritorious consideration for it, for in law a

[*92]

[94]

[95]

natural child is a mere stranger, and in this respect equity
follows the law : Fursaker v. Robinson (8). Where a promise is
made *by one person to another for the benefit of a third, or
where a contract is entered into between two persons for the
benefit of a third person, and that third person is a mere
stranger to the consideration, he is neither at law nor in equity
entitled to the benefit of the promise or agreement. * * *

Mr. Pemberton and Mr. Wright, contra :

* * By the instruments under which the plaintiff claims, a
trust was declared, and the relation of trustee and cestui que trust
so constituted that the Court will carry the agreement into
effect. * * In equity it has been decided that a person,
though a volunteer, and who would, therefore, be considered at
law a stranger to the consideration, may enforce a trust which
has been created for his benefit, provided everything has been
done on the part of the person creating the trust, that is
necessary to evidence his intention of conferring a benefit on the
volunteer : Fortescue v. Barnett (4). * * *

Mr. T'inney, in reply.

Tee Master oF THE RoLus (after stating the facts):

In support of this demurrer it is alleged that the plaintiff is
merely a volunteer; that, being a natural *child, her claim is
founded on no consideration either valuable or meritorious, and,
consequently, she is entitled to no relief in this Court.

It is admitted that, as between Lord Milsington and Mr.
Colyear, there was sufficient consideration passing from one to
the other, but it is argued that it was in their power to put an
end to the arrangement when they pleased ; that a natural child
of one of the parties must be considered as a mere stranger, and
that the Court will not interfere for a stranger.

(1) 6 R. R. 19 (6 Ves. 656). (3) Pr. in Ch. 475.
(2) 11 B. B. 173 (18 Ves. 140). (4) 41 RB. B. 5 (3 My. & K. 36).
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1t is further argued, that this is a bill for the specific perform-
ance of a covenant upon which there is no legal right, and
nothing could be recovered at law.

For the plaintiff, it was contended that the deeds amounted to
a declaration of trust. The stock was, as it still is, standing in the
names of the trustees of the marriage settlement. The persons
equitably entitled were Lord Milsington, under him Bruce, and
in remainder after him Mr. Colyear and Lord Milsington ; and
Mr. Colyear agreed to redeem or get rid of Bruce, and then to
apply the fund for the benefit of the natural daughters ; and the
argument is, that this agreement is so expressed as to amount to
a declaration of trust.

After the most careful consideration of the deed, I cannot
think that this is the effect. Lord Milsington and Mr. Colyear
expressed clearly their object and intention : what they meant to
do in the event of the fund being repurchased, and what Mr.
Colyear should and would do at the request of Lord Milsington.
The intention was not that the present trustees should be
trustees for the natural daughters, but, that, in a certain event,
Mr. Colyear, at the request of Lord Milsington, would procure *a
transfer to Mr. Surman in trust for the natural daughters; but
the whole is executory and nothing concluded.

The next argument used is that, even if there be no declara.tlon
of trust, there may nevertheless be a right to enforce the
covenants against the estates of both father and son, inasmuch
as the son, by the provisions of the deed, and particularly by the
stipulation for his consent to the marriage of his natural sister,
had placed himself, as towards them, in loco parentis; and
considering them as his adopted children, there may, it is said,
be meritorious consideration to give them a right to enforce the
covenants. ButI cannot come to that conclusion; and I apprehend
that when two persons, for valuable consideration between them-
selves, covenant to do some act for the benefit of a mere stranger,
that stranger has not a right to enforce the covenant against the
two, although each one might as against the other. The misfortune
for the natural children was, that Mr. Colyear died before the
executory agreements were carried into effect.

Demwrrer allowed.
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GODSAL ». WEBB (1).
(2 Keen, 99—122; 8. C. 7 L. J. (N. 8.) Ch. 103.)

By a marriage settlement comprising property limited to the separate
use of the wife, it was agreed between the intended husband and wife
that the trustees should effect a policy of assurance to the amount of
3,0001. on the life of the wife, and annually pay the premium out of the
trust-money during the life of the wife, and stand possessed of the assur-
ance in trust after the decease of the wife to invest the 3,000l. when
received, and pay the interest to the husband for his life, if he should
survive the wife, and after the decease of the husband to pay the 3,0001.
to such person or persons as the wife should by will, notwithstanding her
coverture, appoint ; and in default of such appointment, to the persons
entitled under the Statute of Distributions. )

There were no children of the marriage, and the wife, having survived
her husband, and being unwilling to continue the payment of the annual
premium, joined with the surviving trustee of the settlement in making
a voluntary assignment of the policy to her cousin, who paid the annual
premium during his life, and by his will appointed G. his executor and
residuary legatee. G. continued to pay the premium, and, on the death
of the assured, received the value of the policy.

On a bill filed by the next of kin of the wife against G. and against
the executor and residuary legatee of the wife: Held, that the agree-
ment did not constitute a complete executed trust, and that the true
intention of the agreement was to create and give to the husband a life
interest in the policy money if he survived the wife, but not to create an
irrevocable trust for the next of kin ; that the assignment was valid, and
that G. was entitled to the value of the policy.

By an indenture of settlement, dated the 8rd day of February,
1808, and made in contemplation of & marriage between Mary
Procter, widow of Michael Procter, of the first part ; John Martin,
the intended husband, of the second part; and Thomas Brown
and Henry Fowke, of the third part, reciting the will and codicil
of Michael Procter, under which Mary Procter was entitled to
the several legacies and interests in the testator’s real and
personal estates therein mentioned ; and reciting the death of
the testator, and that an agreement had been entered into
between the testator’s nephew and Mary Procter, to the effect
therein mentioned; and also reciting that, upon the treaty for
the intended marriage between John Martin and Mary Procter,
it had been agreed that all the real estate to which Mary Procter
was entitled for her life under the will and codicil, or by the

(1) If the parties had created a been irrevocable, though voluntary :
clear executed trust in favour of the Paulv. Paul(1882)20 Ch. Div. 742, 51
next of kin it would, of course, have L. J. Ch. 839, 47 L. T. 210.—O. A. S.
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agreement, and the interest given by the will to her for life in
the sum of 4,500l. thereby directed to be, and then lent at
interest, in the manner therein mentioned, and also the sum of
400L. 8 per cent. Consolidated Bank Annuities by her purchased
as in the indenture mentioned, and also the articles *of furniture
therein described, should be vested in Thomas Brown and Henry
Fowke upon the trusts thereinafter mentioned, it was witnessed
that, in pursuance of the said agreement of marriage, and in
consideration thereof, and for making a certain provision for
Mary Procter during the continuance thereof, and for the nominal
consideration therein mentioned, she, Mary Procter, with the
privity and consent of John Martin, granted, bargained, released,
and confirmed to Thomas Brown and Henry Fowke, their
executors, administrators, and assigns, all the messuages, lands,
tenements, and hereditaments therein described, to which Mary
Procter was entitled for her life under the said will and codieil,
upon the trusts thereinafter declared thereof. And it was further
witnessed that Mary Procter assigned to the same trustees all the
interest, dividends, and annual produce by the will bequeathed to
Mary Procter for her life, to arise from the said sum of 4,500L.
thereby bequeathed to Thomas Brown and Henry Fowke, upon
the trusts therein mentioned, and all the articles of furniture and
other effects bequeathed by the will, upon trust that Thomas
Brown and Henry Fowke, their executors, &c., should stand
and be seised and possessed of the messuages, lands, and other
premises thereby released, and the interest, dividends, and effects
in the proviso thereinafter expressed, and other premises therein-
after assigned, and also the said sum of 400l. 8 per cent.
Consolidated Bank Annuities, in trust for Mary Procter until the
intended marriage, and after the solemnisation thereof, as to the
effects mentioned in the proviso thereinafter contained, upon
trust to permit and suffer Mary Procter, at all times during her
intended intermarriage, to hold, use, occupy, enjoy, and dispose
of the same, and every of them, in such manner as she should
think proper, and for her sole benefit, free from the debts, control,
and interference of John Martin, her intended *husband; and
as to the said sum of 400l. 8 per cent. Consolidated Bank
Annuities, upon trust for such person or persons, and for such

199
GODSAL
)

Weee,

[ *100]

[ *101]



200

GODSAL
WEBB.

[ *102 ]

1837. CH. 2 KEEN, 101—102. [R.R.

intents and purposes, as Mary Procter, by any writing to be
signed by her; 'and-attested by two or more witnesses, or by her
last will and testament in writing, or any writing in the nature
of a last will, to be by her signed and published in the presence
of, and attested by two or more witnesses, should, notwithstanding
her intended coverture, direct or appoint; and as to the dividends
and annual produce of the said 400l. 8 per cent. Consolidated
Bank Annuities, in default of or until such appointment as
aforesaid, and as to the yearly rents, issues, and profits of the
messuages, lands, &c., thereinbefore released, and the interest
and dividends thereby assigned of the trust sum of 4,500L., and of
the stocks, funds, or securities, in or upon which the same should
be laid out and invested, upon trust during the life of Mary
Procter, to pay the same rents and profits, dividends and interest,
unto such person or persons, and for such intents and purposes,
as Mary Procter, by any writing or writings to be signed with her
own hand, should, notwithstanding the intended coverture, from
time to time direct or appoint, and until and in default of such
appointment, into her own hands for her own sole and separate
use and benefit, independent of, and without being subject to the
debts, control, or interference of the said John Martin ; and also
upon trust, in case Mary Procter should make any savings or
accumulations of the rent and dividends, to invest the same in
manner therein mentioned. And it was thereby declared and
agreed, that the receipts in writing of Mary Procter, or any such
her appointee or appointees as thereinbefore mentioned, should,
notwithstanding her intended coverture, be good and sufficient
discharges for all rents, dividends, and *other monies to be paid
to her or them, under any of the trusts; and in case any part
of the rents, profits, dividends, &c., and other monies, or any
savings or accumulations therefrom, or all or any part of the
effects mentioned in the proviso thereinafter contained, or of
the said sum of 400l. 8 per cent. Consolidated Bank Annuities,
should remain undisposed of at the death of Mary Procter, and
there should be issue of the marriage, upon further trust to pay,
transfer, or assign the same rents, profits, interest, dividends,
accumulations, and other premises, unto all and every the
children and child of John Martin by Mary Procter, who, being
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a son or sons, should attain the age of twenty-one years, or,
being a daughter or daughters, should attain that age, or marry,
to be equally divided between such children, if more than one,
and if but one, then the whole to such one child; and if there
should be no such issue, then in trust, after the decease of
Mary Procter, and such default of issue as aforesaid, to assign
or transfer, and pay the last-mentioned trust-money, stocks,
funds, securities, dividends, and accumulations respectively,
to such person or persons (including the said John Martin,
if she should think proper), for such intents and purposes as
Mary Procter, by any writing to be signed by her, and attested
by two or more witnesses, or by her last will and testament
in writing, or any writing in the nature of a last will, should
in manner therein mentioned direct or appoint; and in default
of such direction or appointment, or so far as the same, if incom-
plete, should not extend, to such person or persons as would have
been entitled thereto as her next of kin, at the time of such her
decease, and such default of issue as aforesaid, under the
statute for the distribution of intestates’ personal effects, if she,
Mary Procter, had then died sole and intestate, to the *utter
exclusion of the said John Martin. And it was further agreed
between Mary Procter and John Martin, that the said Thomas
Brown and Henry Fowke should, within two calendar months
after the solemnisation of the intended marriage, make an
assurance upon the life of Mary Procter for the sum of 3,000l
[in their names, and should annually pay out of the said trust-
money the regulated premium of assurance during the life of
Mary Procter, and stand possessed of the said assurance in trust,
from and after the decease of Mary Procter, to place out the said
sum of 3,000l. at interest upon real or Government security, and
to pay the interest thereof to John Martin for his life, if he should
survive Mary Procter; and after the decease of John Martin, then
in trust to pay the said sum of 8,000l. to such person or persons,
and in such way and manner as Mary Procter should by will
appoint, notwithstanding her intended coverture; and in default
of such will] to pay the said sum of 3,000l. to the persons entitled
ander the statute of distribution of intestates’ personal estate.
Provided nevertheless, that Mary Procter should and might, if

201

GODSAL

v
WEBB.

[ *108 ]



202

GODSAL

.
WEBB.

[ *104 ]

[ 105 ]

1837. CH. 2 KEEN, 108—105. (R.R.

she pleased, in and by her last will and testament, give and
bequeath 'the ‘said 8,000L., or any part thereof, to her intended
husband John Martin absolutely, if he should survive her.

The marriage took effect, and the trustees, in pursuance of the
proviso in the settlement, effected a policy of *assurance to the
amount of 8,000l. on the life of Mary Martin, at an annual
premium of 144!. 18s., bearing date the 1st April, 1808.

John Martin died in the month of March, 1817, leaving Mary
Martin, his widow, surviving him. There was no issue of the
marriage.

By an indenture of assignment dated the 8th of April, 1817,
and made between Henry Fowke, who had survived his co-trustee,
of the first part, Mary Martin of the second part, and Philip
Godsal, the father of the plaintiff, of the third part, reciting,
amongst other things, * * that Ann, the wife of Philip
Godsal, was one of the sisters of Mary Martin; and that Philip
Godsal was also cousin to Mary Martin; and that Mary Martin,
in consequence of the decease of John Martin, was unwilling any
longer to continue the said assurance, and to pay the annual
sum to grow due from time to time as the premium for the same,
and had proposed to Philip Godsal to assign the policy to
him, * * it was witnessed that, in consideration of the
premises, and also of the natural love and affection which she,
Mary Martin, had for and towards her cousin Philip Godsal, and
her sister Ann, his wife, (Henry Fowke, at the request, and by
the direction and appointment of Mary Martin, assigned, and
Mary Martin granted and confirmed unto Philip Godsal, his
executors, administrators, and assigns, the said policy of assur-
ance, and also the sum of 8,000L., thereby assured to be paid,
and all sums of money which should become payable in respect of
the said policy of assurance for his and their own use and benefit,
and as and for his and their own absolute property for ever.]

Henry Fowke, the surviving trustee, died in the lifetime of
Mary Martin.

Philip Godsal continued to pay the annual premium upon the
policy of assurance from the date of the assignment of the 8th of
April, 1817, until his death. By his will, dated the 4th of April,
1818, he bequeathed the residue of his real and personal estate to
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his son Philip Lake Godsal, the plaintiff; and his will was proved
by the plaintiff and Charles Hatchett, two of the executors named
therein. The annual premiums paid *by Philip Godsal, in his
life-time, amounted in the whole to the sum of 1,4461. 10s.

Mary Martin died in the month of March, 1835, having made
her will, dated the 2nd of August, 1834, whereby she devised
and bequeathed all her real and personal estate, and all the
residue of the produce of her funded property, monies, and
securities for money, and other personal estate and effects not
thereinbefore disposed of, to her nephew, the defendant, Edward
Humphrey Brown, whom she appointed her executor, and by
whom her will was duly proved.

The plaintiff paid the annual premium upon the policy from
the death of his father until the death of Mary Martin, amounting
to the sum of 1,157L. 4s.; and upon her decease, he received from
the Equitable Assurance Compuany the sum of 6,670L., being the
sum of 8,000l originally secured, together with 8,570l., the
amount of the bonuses which had from time to time been added
to the policy.

The bill was filed by the plaintiff against the several next of
kin, and the executor and residuary legatee of Mary Martin, and
it prayed that the sum of 6,570L., received by the plaintiff from
the Equitable Assurance Society, might be declared to belong
beneficially to the plaintiff, or to the next of kin, or to the executor
of Mary Martin ; and that, if the decision of the Court should be
in favour of the plaintiff, the plaintiff might be declared entitled
to retain the same for his own use and benefit; but if the
decision of the Court should be adverse to the plaintiff, then that
the plaintiff might be declared entitled to deduct the sums of
1,4461. 10s. and 1,15671. 4s., being the amount of the premiums
paid by his father, and himself respectively, with interest, from
*the sum of 6,570l ; or, if he was not entitled to deduct the
same, then that the executor of Mary Martin might be decreed
to pay the same, with interest, to the plaintiff.

My. Pemberton, Mr. Barber, and Mr. Walford, for the plaintiff:

s + The power of appointing was confined to the coverture;
and in the event which actually happened of the wife surviving her
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husband, she acquired an absolute interest in the value of the
policy. "' The‘agreement-between the husband and wife, upon
which the proviso for effecting the policy of assurance was
founded, was purely executory. They might have abandoned it,
at any time during their joint lives, by directing the trustees to
discontinue the payment of the annual premium, and, on the
death of the husband, Mrs. Martin was at liberty to keep up or
abandon the policy, as she thought proper. * * *

There is no trust to keep up the policy after the death of the
husband, and the interest of the next of kin is an interest given
to them after the death of the husband, if he should survive, but
not after his death in the lifetime of the wife. * * The next
of kin were not purchasers under the settlement, but mere
volunteers, in whose favour the Court will not interfere.

Mr. Spence, for the executor, who was also the residuary
legatee of Mrs. Martin. * * *

Mpr. Tinney and Mr. Piggott, for the next of kin :

* * The words ‘ notwithstanding her coverture,” do not
imply that the appointment was only to be made during the
coverture ; but mean simply that the coverture should be no
obstacle to her making a testamentary appointment. The trustee
was clearly guilty of a breach of trust in concurring with the
tenant for life to make an assignment of the subject of the trust,
over which the tenant for life had only a power of appointment
by will. * * *

It is said that Mrs. Martin, upon the death of her husband,
acquired the absolute interest in the policy, but the language of
the settlement affords no ground for that conclusion. Under the
trusts of this settlement Mrs. Martin took nothing but a life-
interest with a power of disposition over the trust fund. [On
this point they cited Anderson v. Dawson (1).]

The trust, created by the proviso for effecting the assurance,
was not executory, but a trust executed in the trustees, the
parties creating the trust having divested themselves of all

(1) 15 Ves. 532. A plain executed post, p. 206.—O. A. S.
declaration ofjtrust, see judgment,
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control over the subject of it, and no act requiring to be done,
on their part, in'order to'complete-the execution of the trust.
The trust being created, the trustees were bound to continue the
payment of the premium out of the settled funds for the benefit
of the cestuis que trust. * * As to the premiums paid by the
plaintiff since the assignment by Mary Martin, he is entitled
to be indemnified either by the trustee, who concurred in
making the assignment, or by the personal representative of
Mary Martin.

Mr. Pemberton, in reply.

Tre Master oF TBE RoLus [after stating the facts and referring
to the contentions of the different parties, said] :

I am of opinion that the policy cannot be considered as
appointed by the will of Mrs. Martin, or as forming partof
her general estate. The question appears to me to be entirely
between the plaintiff and the next of kin of Mrs. Martin.

The only professed object of the settlement in the recitals, is
to secure the property of Mrs. Martin for her sole use and
separate benefit, and to make a certain provision for her during
the continuance of the coverture; and it was for that object
alone that she professed to assign the trust property to the
trustees. But the provision as to the policy shews that, besides
that object, she also intended to make a provision for her
*husband if he survived her; and, this being an object not
stated in the recitals, we cannot in this case rely so much as
in some cases may be safe upon the recitals, as affording the
means of interpreting the whole instrument. The recital does,
however, indicate that which must be deemed to be the
principal intention, and it is not to be neglected. In every-
thing which does not relate to the policy, the provisions of the
deed are in conformity with the object recited; and, taking
the clause relating to the policy in connection with the rest
of the deed, the question is, “whether the clause did, or was
intended to do, more than make a provision for the husband,
if he should survive the wife. The next of kin contended
that, besides making that contingent provision for the husband,
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she has intentionally or otherwise made for them a declaration
of trust/ which' could“'only be defeated by a testamentary
appointment.

The case of Anderson v. Dawson (1), which was relied on by
the next of kin, differs considerably from the present. In that
case the fund was realised, and actually in the hands of the
trustees. The trusts were distinctly declared, and, indepen-
dently of any agreement to be performed or continued, the
trustees were bound by their duty to carry those trusts into
execution. In the present case the fund was not realised; it
was to be realised and made available by acts to be done after
the marriage, in pursuance of an agreement between the husband
and wife, and to be continued during their joint lives, as the
plaintiff says, but, as the words of the deed are, and as the next
of kin contend, during the life of the wife whether she died in
the lifetime of her husband or not.

There is certainly a difficulty in saying that the words  during
the life of the wife,”” shall be construed to mean ‘during the
joint lives of the husband and wife;” but to do so would be
to act in accordance with the nature of the contract, and the
professed and apparent intention of the parties. And I think
there is etill greater difficulty in saying that, upon the con-

struction of this settlement, the wife intended to create or has

created a trust, not only against the husband, if he survived,
but against herself if she survived ; to continue the trust, prin-
cipally made to secure & certain provision for herself during
the continuance of the marriage, against herself and at her
expense, after cessation of the coverture by the husband’s death,
for the purpose of realising a fund of which she was to have
no enjoyment, but which became payable only on her death—
which she was not to be able to dispose of otherwise than by
will, and which, in default of appointment by will, might pass,
upon her death, to her next of kin or to a subsequently taken
husband.

The trustees held the policy, ahd were the legal owners of it.
They had, by conveyance and assignment, the life estate, and
by agreement between the husband and wife they were to pay

(1) 15 Ves. 532,
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the premiums upon the policy during the life of the wife; and,
if the husband' had 'survived the-wife, or if the wife surviving
had permitted the premiums to be paid, there would have been
no doubt as to the persons entitled to the money payable on the
policy. But the whole provision is founded on the agreement
between the husband and wife: except by stating the agreement
to be so, there is no declaration of trust, and there is not even a
covenant on the part of the trustees. The case appears to be a
case of mixed trust and agreement, and looking at the whole of
the settlement, I think that the intention of the ultimate limita-
tion in the clause *in question, considered in connection with
the rest of the deed, was only to shew that the agreement was
to exclude the husband from taking more than a life interest in
the investment of the policy money otherwise than by the gift
of the wife, and that from the nature of the clause, considered
as an agreement, it was open to the husband and wife during
their joint lives, and to the wife if she survived, to alter that
which was intended only for their mutual benefit ; and it appears
to me that, if Mr. Fowke, the surviving trustee, had availed
himself of his power as trustee, and insisted on paying the
premiums against the will of the widow, she might have com-
pelled him to pay the whole income to her, and that this Court
would not have considered her bound to perform the agreement
for the benefit of mere volunteers.

Thinking that she had a right to refuse to keep up the
policy or to permit the trustee to keep it up, I think that the
trustee was entitled to assign it according to her direction, and
consequently that the plaintiff is entitled to the fund in question.

COLLINSON ». PATTRICK.
(2 Keen, 123—135; 8. 0. 7 L. J. (N. 8.) Ch. 83.)

A bond, and all sums of money recoverable in respect thereof, were
assigned to trustees, in trust for such intents and purposes, and such
person or persons as E. P., a married woman, should direct or appoint ;
and, in default of appointment, for her separate use. E. P. afterwards
appointed her interest in the bond to certain persons, in order to indemnify
them in case they should not be able to recover the whole of a sum
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appropriated by her husband, who was their solicitor, and for no other
consideration @ppearing upon the deed.

Held, that this was an executed trust, to which, though without
consideration, the Court would give effect.

[Tais was a bill filed by Maria Collinson, widow, Anna Maria
Collinson, and Caroline Palmer Collinson, against the executors
of Thomas Etheridge, and other defendants, claiming payment
of monies due under a certain bond given by the testator.

The following facts were stated in the pleadings: A bond
dated the 18th of November, 1801, was given by the testator
Thomas Etheridge to secure the payment of 1,000l. to William
Catling within one month after his marriage (which took effect)
with the obligor’s daughter Elizabeth Etheridge. The defendant
Elizabeth Pownall, the wife of Edward Pownall, was the only
surviving child of William Catling and Elizabeth, his wife, who
died some time after the marriage.]

By an indenture dated the 9th of December, 1888, and made
between William Catling of the first part, Elizabeth Pownall of
the second part, Edward Pownall of the third part, and the
Rev. Richard Clough, Andrew Wood Baird, and William
Pownall, of the fourth part, * * William Catling assigned
to the trustees the bond of the 18th of November, 1801, and all
sums O0f money which, on the death of Thomas Etheridge,
became or were due and *payable or recoverable under or by
virtue of the said bond, [upon trust for such purposes as
Elizabeth Pownall should appoint, and in default thereof upon
trust for her separate use.) )

By an indenture, dated the 7th of January, 1884, and made
between Elizabeth Pownall of the first part, Edward Pownall
of the second part, the plaintiff Maria Collinson of the third
part, and the plaintiffs Anna Maria Collinson and Caroline
Palmer Collinson of the fourth part, reciting, among other
things, the bond of the 18th of November, 1801, and the
indenture of assignment dated the 9th of December, 18883,
and reciting that a partnership had then lately subsisted
between Edward Pownall and William Powell Hart as
attornies and solicitors at Ipswich, but that the same had
been recently dissolved, and that, during the existence of
such partnership, Edward Pownall borrowed and appropriated
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the sum of 1,000l. belonging to the plaintiff Anna Maria CovLrinsox
Collinson, and/valso | /the) sum) ©f 1,500l belonging to the PATTRICK.

plaintiff Caroline Palmer Collinson; * * and reciting that,
in order to save harmless and indemnify the plaintiffs Anna
Maria Cqllinson and Caroline Palmer Collinson, in case they
should not be able to recover the whole of the sums so bor-
rowed and appropriated by Edward Pownall, it was witnessed
that, in pursuance of and for effecting the said proposal, and
in consideration of the premises, Elizabeth Pownall, in execu-
tion of the power given to her by the indenture of assignment,
directed, limited, and appointed that all and every the sums of
money to which she was entitled under the said assignment,
and all her estate, right, title, &c. therein and thereto, should
vest in the plaintiff Maria Collinson, her executors, adminis-
trators, and assigns, as her and their own absolute properties,
upon trust * * to pay to the plaintiffs Anna Maria Collinson
and Caroline Palmer Collinson so much of the sums appropriated
by Edward Pownall as they should not be able to recover, and to
stand possessed of the residue upon the trusts of the indenture
of the 9th of December, 1833. * * *

Mr. Tinney and Mr. James Russell, for the plaintiffs. * * #

Mr. Pemberton and Mr. Teed, for Mrs. Pownall:

¢ * The interest was a mere chose in action, & sum of
money, not actually in the hands of the trustees, but to be
recovered by them in a suit; and it was clearly established
by the authorities, that where any thing remained to be done
to complete the legal interest in a person intended to be con-
stituted a trustee for a volunteer, such volunteer has no locus
standi in this Court. The late case of Edwards v. Jones (1),
was an express authority to shew that the Court would not
execute an imperfect attempt to make an assignment of a
bond without consideration, even where the legal interest was
in the person professing to assign it.

[They also disputed the validity of the deed of the 7th of
Janaary, 1884, on other grounds which are not material for
the purposes of this report.]

(1) 43 B. B. 178 (1 My. & Cr. 226).
B.B.—VOL. XLIV, 14
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Mr. Rowilly, for the assignees of Edward Pownall, who
disclaimed!

Mr. Richards, for William Pownall, who, by his answer,
stated that he had not executed the deed of the 9th of
December, 1888, nor accepted the trusts thereof.

Mpr. Turner, Mr. Geldart, and Mr. E. Montagu, for other
defendants.

Mr. Tinney, in reply :

* * The plaintiffs do not call upon the Court to execute the
trust; all they ask is a declaration that they are entitled to stand
in the place of Elizabeth Pownall, who has done every thing to
vest her interest in the bond in the plaintiffs. If she disputes
the title of the plaintiffs, and seeks to set aside the deed under
which they claim, she may file a cross-bill, but the deed cannot
be set aside in this suit. * * Colman v.*Sarrel (1) was a case
in which the subject of voluntary assignment was stock which
the assignor never transferred. He did not do all in his power,
therefore, to put the subject of assignment out of his control,
and this Court could not compel a transfer of stock. * *
Edwards v. Jones was a case in which a mere memorandum
was indorsed upon the bond in question, and there was evidently
no complete act which amounted to an assignment. If the act
had been complete, the Lorp CHANCELLOR distinctly intimated
that he acquiesced in the principle on which Fortescue v.
Barnett (2) was decided, and that the Court would have given
effect to it.

» » * » N
Tae MasTER oF THE RoLLrs:

In this case the plaintiffs have been defrauded of a considerable
sum of money, the whole of which they will probably lose, if they
do not obtain the benefit of their security. On the other hand
Mrs. Pownall appears to have executed the deed, under which
the plaintiffs claim, with a view of obtaining & benefit for her
husband, which in fact was never obtained ; and, if the plaintiffs

(1) 1 B. R. 83 (1 Ves. Jr. 50). (2) 41 R. B. 5 (3 My. & K. 36).




VOL. XLIV.) 1888. CH. 2 KEEN, 188—184.

succeed in their claim, she will have given up her separate pro-
perty, without any equivalent, to a stranger. On either side it
will be a case of considerable hardship for the party against
whom the Court must decide. (His Lordship proceeded to state
the facts of the case.)

Three objections have been raised to the relief prayed by this
bill. First, it is said that the deed of the 7th of January, 1884,
was executed by Mrs. Pownall for a consideration not stated upon
the deed, and under an engagement which has never in fact been
performed. Next, it is said that the deed was executed without
any *consideration; and that, the deed being voluntary, and
something requiring to be done by the party creating the trust,
it is a trust which cannot be executed by this Court. Thirdly, it
is insisted that the suit is not framed in conformity with the
ordinary rules of the Court.

As to the first point, it does not appear to me that I can
adjudicate upon it, in the present state of this record, and
in the absence of a crossebill impeaching the validity of
the deed.

With respect to the second objection, it seems to me that, so
far as depended upon the party executing this deed, every thing
has been done to constitute an executed trust. It is certainly a
matter well worthy of consideration how far the peculiar situation
of a married woman, entering into such an engagement as the
present by which she binds her separate estate, is not entitled in
a court of equity to the same species of protection which the law
gives to persons entering into a legal obligation, and whether a
contract of indemnity, so entered into, should not in this Court
be supported by a valuable consideration. A declaration of trust
is considered in a court of equity as equivalent to a transfer of
the legal interest in a court of law; and, if the transaction by
which the trust is created is complete, it will not be disturbed
for want of consideration. If this had been a transaction resting
on an agreement, not conferring the legal interest—if it had been
an executory contract, this Court, in the absence of consideration,
would not have given effect to it; but if what has been done is
equivalent to a transfer of the legal interest, the parties, in whose
favour the trust is created, are entitled to have the benefit of it
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Coruinson  in this Court, and 1 am of opinion that this deed gives an interest
partaick. b0 the plaintiffs)which does so entitle them.
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(His Homour then considered the third objection, and held

that the suit was properly framed.]

Tue ATTORNEY-GENERAL ». CAIUS COLLEGE.

(2 Keen, 150—171; 8. C. 6 L. J. (N. S.) Ch. 282.)

A testator, contemplating that a fixed annual income of 250!. would
arise from the investment of 5,000/., which annual income he directed
to be distributed by hie supervisors in the manner directed by his will,
gave to his executors and other persons certain property, and directed
them, after his death, to erect a grammar-school for the instruction of
five score scholars; and he ordered six tenements to be built for six
almsfolk, and ordained six fellowships and scholarships to be founded
in Caius College. He then appointed the master and fellows of Caius
College to be the supervisors of his will, and willed that the master and
four senior fellows should perform all that was appointed to be done by
the supervisors, and he gave to the master and four senior fellows for
their pains, yearly, the sums of money afterwards appointed to them.
He then gave particular sums, amounting in the whole to 243!. 14s. 8d.
(among which were a sum of 3. to the master, and 30s. each to the four
senior fellows), and he willed that the remainder of the 250!, per annum
should be from time to time bestowed in such charitable uses as his
executors for their times, and, after, his supervisors, should think fit.

The sum of 5,000l., given by the will, was invested in land, and the
rents had increased greatly beyond the 250l. originally contemplated by
the testator.

Held, that the master and four senior fellows took the remainder of
the 250!. upon trust for charitable purposes, exclusive of any application
of it to their own benefit; and that they were entitled to a proportion of
the surplus rents in respect of the gift of the remainder, pro ratz, with
the other specified objects of the testator’s bounty.

Principles upon which the Court proceeds in the exercise of its juris-
diction over charitable foundations, and in the application of relief, where
the funds havefor a long period been, without corrupt intention, misapplied
by the trustees :

The Court considers not only the terms of the gift, but the circum-
stances under which the gift was accepted, and the foundation established.

A college is under no obligation to accept an accession to its foundation,
or any other trust; but, if it does accept it without any arrangement
made for a modification at the time of acceptance, it is bound to adhere
strictly to the trust.

If there are questions upon the original instrument of foundation, and
an arrangement be made at the time of acceptance, and is evidenced
either by contemporaneous instruments, or even by constant subsequent
usage, which may be considered as evidence of such arrangement, the
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Court will not disturb it, though in its own view of the original instrument,
that arrangement ‘was in’ effect ‘not'expedient.

‘Where the founders of charitable institutions have thought fit to appoint
colleges to be trustees of their foundations, the Court is not at liberty to
interfere with the will of the founder in that respect, upon the notion that,
when individuals are trustees, there is a greater personal responsibility.

‘Where there had been great errors and misapplications of the charitable
funds committed by the trustees and their predecessors for two centuries,
but no corrupt or improper motive was imputed to them, the Court
refused to appoint new trustees. And in consideration of the great
accumulation of the charity property, the result of the care and economy
of the trustees, and of other circumstances, the Court, notwithstanding
the errors which had been committed, allowed to the trustees their costs
of the suit out of the funds which had been so accumulated.

The Court directed, that in settling a scheme for the grammar-school,
liberty should be given to the master to approve of a plan for adding
instruction in writing and arithmetic to instruction in grammar, and
other learning fit to be taught in a grammar-school.

Tris information was filed by the Attorney-General, at the
relation of William Reeves and others, against the master and
fellows of Gonville and Caius *College in the University of Cam-
bridge, and against the master and other members of the
College in their individual capacities, and against Mr. Bailey,
the schoolmaster of a free grammar-school, founded by Dr.
Stephen Perse, the testator in the cause. The information
prayed an account of the property belonging to, or applicable
to the purposes of the charity founded by Dr. Perse, which had
been possessed by the master and fellows of the College ; and
a declaration that the income thereof was applicable to the
charitable purposes declared in the will of Dr. Perse, and of
George Griffith, and particularly in support of the free grammar-
school, and the maintenance of the master and usher thereof;
and that the rents of certain hereditaments in Free School Lane
in Cambridge, were exclusively applicable to the support of the
school, and of the master and usher. The information also
prayed, that the master and fellows in their corporate capacity,
and the other defendants personally might answer for such part
of the income as had been improperly applied; and that the
master and fellows of the College, and the master and four
senior fellows thereof might be removed from the office of
trustees and supervisors of the will, at least so far as respected
the school and the management thereof, and the appointment of
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the master and usher thereof, and that ordinances and orders
might be made for the government of the school for the time
to come.

This charity was founded by the will of Dr. Stephen Perse, dated
the 27th of September, 1615. The testator gave certain sums of
money, amounting to 5,000l., to be advanced by way of loan to
certain corporations; and, contemplating that a fixed annual
income of 250l. would arise therefrom, he directed the same to
be distributed by his supervisors in the manner directed by his
will. He then gave to his executors, and other persons certain
*property in Cambridge, and directed them, after his death, to
erect and build a convenient house to be used for a grammar-
school, with a lodging chamber for the master and another for
the usher ; and he willed that five score scholars born in Cam-
bridge, Barnwell, Chesterton, and Trumpington, and no more
nor any other, should be in the free school taught and instructed,
and those freely. He then ordered to be built six tenements for
the habitation of six poor almsfolk, and ordained six fellowships
and six scholarships to be founded and settled in Gonville and
Caius College, to be called Dr. Perse’s fellows and scholars. He
appointed the master and fellows of the foundation of the College
to be supervisors of his will, and willed that the master and four
senior fellows should execute and perform all that was appointed
to be done by the supervisors; and he gave to the master and
four senior fellows for their pains, yearly, the sums of money
afterwards appointed to them. The will then proceeded to direct
the application of the 250l. per annum, as follows:

“Item, I will that the said 250l. per annum to be received as
aforesaid, yearly by my supervisors, to be by them yearly paid
out in such sort to such persons and purposes as by this my
will is appointed to be paid in perpetuity, at the two feasts of
St. Michael and the Annunciation yearly, by equal portions.
Item, to the schoolmaster of my free school 40l. per annum, and
to the usher 20l. per annum for ever. (He then proceeded
to give other particular sums, amounting in the whole to
248l. 14s. 8d., among which were the following:) Item, to the
master, fellows, and scholars of the said College, towards the
reparations of the buildings of the said College, now built and
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hereafter to be built, and increase of their stock, 6I. 13s. 4d.
Item, to the *master of Gonville and Caius College for the time
being, 8l. yearly for ever; and to the four senior fellows of the
ancient foundation of the said College from time to time 80s.
a piece yearly, for ever. [The testator then disposed of the
remainder of the 250.. as follows:] The remainder of the said
250!. per annum, I will, shall be from time to time bestowed in
such charitable uses as my executors for their times, and, after,
my supervisors shall think fit.”

He appointed Valentine Carey, Martin Perse, and Robert
Spicer to be executors, and contemplating the possibility of the
intended loans not being effected, he, in that case, empowered
his executors to invest the 5,000l. in the purchase of land to
produce an income of 250L. a year, ultra reprises, to be purchased
or taken in mortmain, or to such uses and to such feoffees, or in
such manner as by his executors or the survivor of them, and,
after their time, by his supervisors should be thought fit, so
always as the yearly revenue thereof might be, yearly from time
to time received, laid out, and paid in such manner, to such uses,
intents, and purposes, and to such persons as before in his will
was appointed to be paid in perpetuity; and at the end of his
will he ordained that, after the death of his executors, the
master and fellows of the College should be executors of his
will, and should perform whatever his former executors should
leave unperformed ; provided, howevér, that the master and four
senior fellows should, after the death of the first named executors,
have the ordering, disposing, election and appointment of all
things appointed to his executors or supervisors by his will.

The corporations, to whom the testator desired that the 5,0001.
should be advanced by way of loan, declined to accept the same,
and that sum was, in pursuance of *the directions of the testator
in case the loans should not be accepted, invested in the purchase
of land, and the land so purchased was conveyed to the master
and fellows upon the trusts of the will. The income arising
from this property had increased from the sum of 250l. originally
contemplated by the testator, to upwards of 2,000. a year.

It was admitted at the Bar, on the part of the defendants,
that great errors and irregularities had been committed in the
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management of the property, in the distribution «f the income,
and particularly in the conduct and management of the school ;
and a reference for a scheme was not, therefore, resisted.

The principal questions raised upon the information were—
first, whether the master and four senior fellows took, under the
bequest of the remainder of the 250L., the whole surplus income
after payment of the specific bequests, as trustees for such
charitable purposes as they thought fit, and for the benefit of
the College, if they so thought fit to exercise their discretion ; or
whether they took only, under the gift of the remainder of the
250L., a rateable proportion of the surplus income with the other
objects of the specific bequests, as trustees for charitable purposes,
exclusive of an application of it to their own benefit. Secondly,
if the latter were the right construction of the will, whether the
College was not entitled, under a deed of arrangement between
the heir and executor of the founder and the College, to dispose
of the whole income. Thirdly, whether the master and four
senior fellows ought not to be removed from their office of
trustees ; fourthly, whether, as against the master and one of
the senior fellows, the account ought not to be carried back
beyond the period at which the information was filed.

On the first point, in support of the argument for a rateable
apportionment of the surplus rents between the specified objects
of the testator’s bounty and the master and four senior fellows
as trustees of the remainder of the 250L., the distinction between
a gift of unascertained residue, and a gift of the remainder of
a specific sum, was relied upon, and [Page v. Leapinguwell (1),
The Attorney-General v. Skinners’ Company (3), The Attorney-
General v. The Corporation of Bristol (3), The Attorney-General
v. Catherine Hall (4), The Attorney-General v. Brazen Nose
College (5), and other cases were cited].

On the second point, T'he Attorney-General v. Pembroke Hall (6)
was relied upon by the defendants.

On the other points, The Attorney-General v. Corporation of

(1) 11 B. R. 234 (18 Ves. 463). (4) 23 R. R. 92 (Jac. 381).

(2) 26 B. R. 126 (2 Russ. 407). (5) 37 B. R. 107 (2CL & Fin. 295).

(3) 22 R. R. 136 (3 Madd. 319, 2 (6) See 25 R. R. 244 (2 Sim. & St.
Jac. & W. 204). 141).
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East Retford (1), was cited in support of the information, and
The Attorney-General v. The Dean of Christ Church (2), The
Attorney-General v. The Mayor of Exeter (38), Daris v. Spurling (4),
‘and other cases], were cited for the defendants.

The Attorney-General v. The Haberdashers’ Company (5), [and
other cases] were cited as authorities for the introduction of
reading, writing, and other elementary learning into the scheme
for the grammar-school.

Tar MasTer oF THE RoLLs:

It appears from the will that the testator, having several
benevolent purposes in view, intended them to *be carried into
effect by means of the College of which he had been a fellow.

His principal object, however, appears to have been to establish
a free grammar-school in Cambridge. He gave the land on
which the school was to be built, and directed his executors to
build it: he further directed that boys educated in the school
should have a preference in the election of the scholars on his
foundation, and intimated, rather than expressed, a wish that
his fellows might, by sufficient authority, be incorporated into
the body of the College. He gave to the schoolmaster and
usher, and to the scholars and fellows of his foundation, different
sums, amounting in the whole to 144l., making considerably
more than half of the whole revenue; and the whole scheme
appears to me to indicate an earnest desire to encourage the
school in close connection with the College.

The master, fellows, and scholars, or, as in another place
he calls them, the master and fellows of the foundation, are
appointed the supervisors of his will, and his executors, after the
death of the persons first appointed. But he wills that the
master and four senior fellows do, at all times, execute and
perform every thing in his will appointed to be done by the
sapervisors. He gives to them certain annual sums of money,
expressly ‘ for their pains;” and, in a subsequent part of the
will, he provides that only the master and four senior fellows

(1) 39 R. R. 124 (2 My. & K. 35). (3) 26 R. R. 105 (2 Russ. 362).
(2) 23 R. R. 126 (Jacob, 474, 637;  (4) 32R.R. 141 (1 Russ. & My. 64).
2 Russ. 321). (3) 27 R. R. 122 (3 Russ. 530).
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shall, after the death of his executors, have the ordering, dis-
posing,’election 'and ‘appeintment of all things appointed to his
executors or supervisors by his will. The master and four
senior fellows are, therefore, in effect trustees of the will, and of
this charitable foundation to be carried on in connection with the
College. The power, however, of expelling fellows and scholars
*is expressly given to the master and twelve senior fellows.

It may not unreasonably be supposed that, in establishing the
close connection which he did between the school and the College,
the testator intended to do that which would be beneficial to
both. -What pecuniary benefit he intended for the College, is
to be collected from the terms of his will, and the mode in which
he has directed the distribution of the fixed revenue of 250l. a
vear which he contemplated. The particular sums, of which he
directed the application, amounted in the whole to 248!. 14s. 84.,
leaving a remainder of 6. 5s. 4d. Amongst the particular sums
which he gave, were 6l. 10s. 4d. towards the reparation of the
buildings of the College then built, or thereafter to be built, and
the increase of their stock ; the sum of 8. to the master of the
College, and the sum of 80s. to each of the four senior fellows of
the ancient foundation; and he gave the remainder of the 2501.
to be bestowed in such charitable uses as his executors for their
time, and after, his supervisors should think fit.

On the construction of the will, I think that, in the gift of the
6l. 18s. 4d., the testator treated the College as an object of his
bounty ; but, in giving the particular sums to the master and
four senior fellows, it scarcely appears that he intended to treat
them in that character. He imposed on them an onerous duty,
and, having regard to the words used in a preceding part of the
will, namely, “1I give to the said master and four senior fellows,
for their pains respectively for ever, the sums of money appointed
to them by this my will, desiring them to see the uses of this my
will duly performed,” I think it appears that he meant to give
them, not a mere bounty, but a remuneration for the services
which he *intended them to render. And, as to the remainder,
I consider it to be no beneficial gift to the College, but a specific
direction to bestow it in such charitable uses as the supervisors
should think fit; and I think that this direction does not entitle
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the master and four senior fellows to apply any part of the
remainder to their own exclusive use. Being the acting super-
visors and trustees of the fund, it was their right and duty, as
such trustees, to apply the remainder to charitable uses; but,
being trustees, I am of opinion that they were not entitled to
make themselves partakers of the benefit.

This appears to me to be the construction of the will, having
regard to the fixed income which the testator contemplated ; and
I do not think that the effect is materially varied by the sub-
sequent clause of the will in which the testator contemplated a
purchase of land in lieu of the particular investment of the
5,000l. which he intended to be made. He desires that the
purchased land should produce 250!. a year beyond reprises;
but he fixes the trust upon the yearly revenue of the land, and
directs the same to be ‘“paid in such manner, to such uses,
intents, and purposes as before in his said will was appointed to
be paid in perpetuity ;” and although, upon the construction
of the will, with reference to the increased revenue, it may be
doubtful whether we ought to consider the remainder spoken of
by the testator as the fixed sum of 6l. 5s. 4d. (being the residue
of the 250l. a year after deducting the particular payments
appointed by the testator) or as the same sum together with its
proportional increase in reference to the augmentation, or the
whole residue of the augmented income after deducting the fixed
payments directed by the will, yet, in any view of the case, it
appears to me that the only power, which the master and four
senior fellows could possess, would be to direct *the charitable
purposes to which such residue should be applied, and that they
would have no power to apply any part to their own use, any
otherwise than as they might be partakers of a proportionate or
proper increase of the sum given to the College as a bounty, and
probably to increased recompense for increased trouble in the
managing a property of increased value.

In cases of this nature, however, it is important to look, not
only at the terms of the gift, but also at the eircumstances under
which the gift was accepted and the foundation established.

It appears that, very soon after the testator’s death, the other
two executors committed the executorship to Martin Perse alone,
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and that he alone, in concurrence with the College, settled the
foundation.' The ‘eorpordtions declined the loans which were
offered to them ; and, on the 17th of October, 1616, Martin Perse
covenanted with the master and the four senior fellows that he
would, before Michaelmas then next, cause to be assured so
much land as should be of the yearly value of 250l above
reprises, and by common estimation likely to continue so, to the
master and four senior fellows, for the performance of the good
uses intended by the will; and would, before the same time,
cause to be erected the free-school, alms-houses, and causeway
mentioned in the will.

Some time after this, Martin Perse purchased from Sir Thomas
Bendishe, for 5,000l., the manor of Frating and other property,
which he afterwards by deed, dated the 6th of March, 1618, con-
veyed to the master and six fellows of the College, on trust to
permit the master and fellows to dispose of the same in the per-
formance of the good uses expressed in the will, and thereafter,
at such *time as the master and fellows should think fit, to
convey the property to the master and fellows and their suc-
cessors for ever ; and by an indenture of even date, Martin Perse
covenanted that Sir Thomas Bendishe should surrender fourteen
acres of woodland, being copyhold, to the use of the same trustees
upon the same trusts.

By another indenture of the same date (6th of March, 1618),
and made between Martin Perse of the first part, and the master
and fellows of the second part, the master and fellows acknow-
ledged that the property conveyed to the trustees was then of
the yearly value of 250l., and they accepted the conveyance
thereof as a full satisfaction and performance to them of the
legacy of 250l. per annum ; and they released Martin Perse and
the executors from that legacy of land intended to be purchased
with the 5,000l. This deed, after providing for the then possible
case that the corporations might recover some of the sums
intended to be advanced to them by way of loan, contained a
covenant on the part of the master and fellows, that they
would, out of the rents of the property, so far as the same would
extend, maintain the good uses mentioned in the will, to be
maintained with the yearly revenue of 250l.; and that if, by
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wood sale, or other profit arising out of the property, any sum
of money shopld beraised-above the yearly revenue of 2501.,
the same should be invested in the purchase of lands, the rents
of which should be applied in the reparation of the new buildings
of Stephen Perse in the College, and the free-school and alms-
houses in the town of Cambridge, founded under the will of
Stephen Perse, and in defraying expenses about the property,
or concerning the endowment made by Stephen Perse by his
will to the College ; and lastly, to the bettering of the said good
uses appointed by the will to be *performed with the revenue of
250!l. per annum, or for the bettering of some of them as to the
master and fellows and their successors should seem most fit.
The master and fellows then acknowledged that Martin Perse
had distributed 500l. in making a new building in the College
for the Perse fellows and scholars; and then provision was
made for the event which might happen of the rents falling off
80 as not to produce 250!. a year.

In substance this arrangement, instead of providing for the
immediate application of any surplus income, provided, first for
its investment, and then for the application of the income arising
from the investment; and, passing over any question arising
from the purchase of woodland and copyhold property, for which
(if I correctly understand the transaction) freehold was after-
wards substituted, it does not appear to me that the arrangement
was in any way improvident or improper. In the beginning,
it was much more safe and prudent to make some investment
of the surplus, instead of making an immediate application
of the whole, and the purposes, for which the income arising
from the investment were to have been applied, seem to have
been right.

1t is, I think, to be collected from the deed, that Martin Perse
and the College at that time considered that 250l. a year was
the whole amount which the testator intended to apply to the
charitable uses mentioned in his will. If this were strictly so,
the surplus would have had to be applied to such charitable
purposes as the College should direct; but, by this deed, the
College covenanted that, after repairs and expenses were satisfied,

the income to arise from the investment of the surplus should be
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applied in bettering the good uses appointed by the will, or some
of them,'as 'thé College should direct.

Now it has often been declared in this Court, that a college is
under no obligation to accept an accession to its foundation, or
any other trust; that, if it does accept it without any arrange-
ment made for a modification at the time of acceptance, it is
bound to adhere strictly to the trust; but that, if there are
quéstions upon the original instrument of foundation, and an
arrangement be fairly made at the time of acceptance, and is
evidenced either by contemporaneous instruments, or even by
constart subsequent usage, which may be considered as evidence
of such arrangement, then the Court will not disturb it, although
in its own view of the original instrument, that arrangement was
in effect some modification of that which might now be considered
the best construction of the original instrument. And, looking
at the case with reference to these considerations, though I
might in some degree differ .in opinion from those who agreed
to this arrangement of March, 1618, I should not think myself
at liberty to disregard it. It was, I think, a reasonable arrange-
ment for carrying into execution the trusts of the will, and
although the mode of accumulation, if constantly pursued, would
after a certain time lead to inconvenience requiring a check, and
some new regulation under the authority of this Court, yet, as
to the application of the revenue, I see nothing to object to it,
as a term on which the executors conferred, or the College
accepted the trust; and, if that mode of application had been
pursued in the spirit in which it was directed, I think that
there would have been no just ground of complaint, and that it
would not have been proper for me to make the sort of decree
which, under the present circumstances, the case appears to me
to require.

It would appear that, soon after the testator’s death, Mr.
Martin Perse, in performance of the will and of his *own
covenant in the deed of 1616, erected a school-house and
lodgings for the schoolmaster and usher. The school-house
and lodgings did not occupy the whole of the land destined for
them, and, on the 20th of April, 1621, the executors and devisees
in trust of Stephen Perse demised a portion of the land to Robert




YOL. XLIV.] 1887. CH. 2 KEEN, 164—165.

Allot, for fifty years, for the purpose of raising a yearly rent to
be bestowed for and’ towards ‘the reparation of tire free school ;
and there can, I apprehend, be no doubt .that the whole revenue
derived from the property was properly applicable to the purposes
of the school alone.

In February, 1628, ordinances for the government of the

school were made by the executors and the Judges of assizZe.

In November, 1657, the survivor of the trustees named in the
deed of March, 1618, conveyed the estates therein comprised to
the master and fellows of the College; but it does not appear
that any thing further was done with the property in Kree
School Lane, or in whom the inheritance of that property is
now vested.

In the year 1686 Mr. George Griffith gave to the master and
fellows 100L. to be employed for a supplement to the revenue of
the free school. ’

The foundation of the charity being such as I have stated,
it appears from the proceedings in this cause that there have
been considerable errors and irregularities in the management
of the property, in the distribution of the income, and more par-
ticularly in the conduct and management of the school. The
defendants admit at the Bar that it has been so, and they are
so far from interposing any obstacle to the due regulation
of the *charity that they offer to give every facility for that
purpose.

Under these circumstances it is clear that there must be a
reference to the Master to approve of a scheme for the applica-
tion of the income of the property belonging to this foundation,
and for the conduct and management of the school, and that
there must be an account of the receipts and payments of the
defendants. But the relators, in the name of the Attorney-
General, insist that, besides this relief, the master and fellows
of the College ought not to be allowed to act as trustees of the
property ; and that, as against the master, and one of the
fellows, the account ought to be carried much farther back than
the filing of the information. And some questions are raised
respecting the declarations which ought to he made for the
guidance of the Master in settling the scheme; respecting the
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proper inquiries for ascertaining the property, and respecting
the costs. lof'the suit.

Upon the question whether there ought to be new trustees,
I am of opinion that I ought not to apply to the case any such
general principle or general reasonings as have been urged at
the Bar. It is not for me to consider whether corporations or
colleges are or are not, in a general view, well or ill qualified
to be trustees. The founders of many charitable institutions
have thought fit to appoint colleges to be trustees of their
foundations ; the law has allowed this to be done, and courts
of equity are not, in my opinion, at liberty to say that this
shall not be done, upon the notion that, when individuals are
trustees, there is a greater personal responsibility. - How little
that personal liability is in many cases available, experience
shews us; but I consider it clear that these are not considera-
tions, which this Court is at liberty to *resort to on such
questions ; and I cannot admit the validity of the argument,
which, after all the errors and misapplications that upon a
careful examination of the original documents appear to have
been committed by the present members of the College and
their predecessors for two centuries past, affirms that every error
was wilfully committed, and infers, from the total amount of
them, that the present members of the College or corporation
and their successors in all time to come are and will be incom-
petent faithfully to fu  the office of trustees. On the other
hand, when I see how anxiously the founder in this case has
connected his foundation with the College, and the utter impos-
sibility of separating one from the other without defeating his
plain and manifest intention, I conceive it to be perfectly clear
that the College cannot be removed from the office of trustees
on any of the grounds stated, and it does not appear to me that
the circumstances of this case make it fit to accede to the pro-
posal which has been made to appoint new trustees without
prejudice to the rights of the College as supervisors, or that
any real advantage would be gained by it. It seems to me that,
whatever regulations might be made in that respect, the effective
administration must, consistently with the testator's intention,
substantially remain with the College, and that, after all that
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can be done, the right of resorting to this Court would, as in
other cases of trust, afford the only real and effective security
for the due administration of the trust.

With respect to the accounts as against the College and the
defendants Messrs. Turnbull, Musgrave, Houlditch and Thurtell,
nothing more is asked than an account from the filing of the
information. But with respect to the master of the College and
Dr. Woodhouse, it is asked that they should be ordered to refund
certain sums which *they have received beyond the amount of
what was justly payable to them.

As to the allegation on which this demand is made, I am
under the necessity of saying that, after considering the nature
of this foundation and the facts stated in the answer, it does,
in my present view of the case, appear to me that considerable
over-payments were made to the master and four senior fellows
of the College before the year 1830 ; but, notwithstanding that,
considering all the circumstances of this case—that the first
deviation from the letter of the will in favour of the master and
four senior fellows was made in the year 1787, before the present
master was made a member of the College—that the alterations
in 1804 and in 1812, in which the present master concurred,
were made in conjunction with the four senior fellows at those
times respectively, and who are not now before the Court—that
the alteration in 1825, in which the present master and Dr.
Woodhouse partook, were made in concurrence with three other
senior fellows, who are not now before the Court and one of
whom has been dismissed from the suit since its institution—
considering further, that the amount which, in reference to all
the circumstances of this case, the master and four senior
fellows might have been justified in receiving has not been
ascertained, but is now subject to question, so that the amount
of over-payment is even at this time unknown, and conceiving
that the excess cannot under the circumstances of this-case be
fairly measured by the advance from the previous payment—
considering also that, in 1880, when the objectionable nature
of what had been done was first brought to the attention of the
master and four senior fellows, a correction (whether adequate
or not) was bond fide undertaken to be applied and was in fact
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applied—having regard also to the admissions, properly made
at the' Bar, that no corruption *or improper motive is chargeable
against any of the parties in this cause, and that every facility
is now offered in placing the matter upon a proper footing, I
am of opinion that I should deviate from the principles on which
the Court has acted in such cases, if I were to direct the account
to be carried back against the master and Dr. Woodhouse in
the manner that has been asked.

With respect to the declarations, which ought to be made, it
appears to me that they should be so far particular as to call
the attention of the Master distinctly to the property to be
applied, and to the purposes to which it is applicable; and,
under the circumstances of this case, I think that I cannot
properly make a decree leaving to the defendants so much dis-
cretion as was done in the case of Jemmit v. Verril 1). I there-
fore propose to make a declaration almost in the terms which
have been asked by the relators in the name of the Attorney-
General. (See declaration, post, p. 228.)

The costs of the suit remain to be considered. The relators
must have their costs out of the fund. They do not ask any
costs against the defendants, but they desire that all the
defendants should be made to bear their own costs of these
proceedings.

On what ground this is desired against the defendants Messrs.
Turnbull, Musgrave, Houlditch, and Thurtell, has not been
stated; it is desired against the College, the master of the
College and Dr. Woodhouse, on account of their participation
in those acts which now appear to be breaches of trust.

I should be sorry to say any thing from which it could be
inferred that corporations and colleges are not *bound strictly
to perform the trusts they undertake; but it is evident that,
in charging corporations consisting of fluctuating members,
they cannot be dealt with as individual persons; for, by doing
80, we should visit the present members with the consequences
of errors committed by their predecessors, whom they do not in
any respect represent; and in every case of this sort, we must look
at all the circumstances. There are errors and misapplications

(1) Ambl. 585, n., Blunt's edit.
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such as have been dwelt on at the Bar; all of them had
their origin before any of the present defendants came into-the
College ; some of them have been greatly aggravated since, and
what has been done particularly in regard to the school and the
school-house cannot be considered without very great regret;
but it appears to me clear from the answers, that, in the ignor-
ance in which all the parties were as to the particular regulations
which they ought to have followed or made, they really, when
they were acting most erroneously, thought themselves acting
fairly even with regard to the school, and at liberty to do all that
they did. Their attention was never seriously drawn to the
subject till the year 1880; and they then began to inquire for
the documents, by which they were to be guided. They were
prosecuting those inquiries, and obtaining the advice necessary
for their guidance, when, without any previous application being
made to them, this information was filed, and their proceedings
were arrested. In the year 1880 they had, without suit, altered
the distribution which has been, as I think, justly complained of.
They then adopted a new distribution, the propriety of which is
certainly open to question, but which was meant to put an end
to all breach of trust; and, for any thing which I can clearly
see to the contrary, they might, from the course they were
pursuing, have proceeded to place (as it undoubtedly was their
duty to place) the school upon a proper footing without the
interposition *of this Court. Moreover, notwithstanding the
errors committed, the College, as trustees, have, by their care,
accumulated from the income of this property the several
fands mentioned in the answer of Mr. Thurtell, namely, 25,1001.
3 per cent. Annuities, 2,400l. South Sea Annuities, and 5,000L.
Exchequer bills. This accumulation is, amidst all the errors
which have been committed, the result of the care and economy
of the trustees, and now remains applicable to the purposes of
the foundation, to the great advantage, as I hope, of the school,
and the other objects of the testator’s bounty.

Under all these circumstances, though I certainly have hesi-
tated very much, yet, on the whole, it appears to me that I
shall not do wrong in allowing these defendants their costs of this
suit out of the fund which has been sccumulated and preserved
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for the foundation by the care and. economy of themselves and
their predecessors.

Declare that the lands and funds now in the possession of the
College, as trustees or supervisors of Dr. Perse’s will, except as
to 100L. part of such fund, are subject to the trusts of the will
of Dr. Perse; and that the sum of 100l is subject to the trusts
of the will of Mr. Griffith ; that the school-house and the other
houses, situate in Free School Lane in Cambridge, together with
the income arising from such part thereof as shall not be
occupied for the purposes of the school, and the lodgings of the
master and usher, and the interest of the 100l. bequeathed by
the will of Mr. Griffith, are applicable exclusively to the purposes
of the will. Refer it to the Master to inquire what the property,
other than the property in Free School Lane, and the 100l
bequeathed *by the will of Mr. Griffith, now consists of, and
in whom the same is now vested, with liberty to state special
circumstances. Declare that the whole income of such property,
after setting apart a proper sum to answer the contingencies,
ought to be divided amongst the several objects mentioned in
the will of Dr. Perse, or such of them as are now subsisting ;
and that, in the distribution of the income among such objects,
the master and fellows are entitled to apply, to such charitable
objects as they think fit, such share of the said income as shall
bear to the whole thereof the same proportion as the sum of
6l. 58. 4d. shall bear to the sum of 250l. Refer it to the Master
to approve of a scheme for the general administration of the
property, and for the application of the income of the trust-fund;
the Master, in approving of a scheme for the application of the
income, to be at liberty to vary the proportions in which the
income is to be apportioned among the subsisting objects ; and
the master and four senior fellows of the College to be at liberty
to claim an increased allowance for their pains. Refer it to
the Master to approve of a scheme for the future conduct and
management of the school, having regard to the share of the
general income which shall be allotted to the master and usher,
and to the income to arise from the property in Free School
Lane, and the 100l. bequeathed by the will of Mr. Griffith; and
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the Master, in settling the scheme, to be at liberty to approve of
a plan for adding instruction’in writing and arithmetic to instrue-
tion in grammar, and other learning fit to be taught in a grammar
school. The Attorney-General and the defendants to be at liberty
to propose schemes for the purposes aforesaid, for the consideration
of the Master.

MATHER ». SCOTT (1).
(2 Keen, 172—180; 8. C. 6 L. J. (N. S.) Ch. 300.)

A testator gave the residue of his personal estate to his executors and
other persons for the erection of almshouses, with a request that they
would be pleased to entreat the lord of the manor of Devonport to grant
a spot of ground suitable for the erection of dwellings to be appropriated
to a charitable purpose :

Held, that the bequest did not clearly exclude a purchase of the land;
and that, even if it did, it was void under the Statute of Mortmain then
in force.

Tue residuary clause of the will of Thomas Spearman was
in the following words : “ As to all the residue of my property
whatsoever, whether money vested in public funds or otherwise,
houses or land, plate, household furniture of every description
(the latter to be sold when my executors may think fit, and the
amount arising from the same to be invested in the public funds),
I give the same to the chaplains of his Majesty’s dtock-yard a
Devonport, and of the Royal Hospital of Stonehouse, for the
time being, in conjunction with my executors or their represen-
tatives, with a request that they will be pleased to entreat the
lord of the manor, either at Devonport or East Stonehouse, to
grant a spot of ground suitable for the erection of as many
decent dwellings or rooms, something like the charity known
by the name of Twelves, in the parish of Charles in Plymouth,
for the residence of as many deserving indigent females of the
parish of Stoke Damerel and East Stonehouse, followers of the
Established Church of England, and not under the age of sixty
years, as they may deem proper objects of their charity, with
an allowance of 12l. per annum to each annuitant, so long as

(1) In re Watmough’s Trusts (1869) but now see the Mortmain and
L. R. 8 Eq. 272,38 L. J. Ch. 723, Charitable Uses Act, 1891.—O. A. 8.
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they conduct themselves soberly and orderly, and thereby proving
they are worthy of the same ; regulating the number so as to
correspond with the amount of property so left, after the dwellings
are provided.”

The bill was filed by the plaintiff, who was the heir-at-law
and next of kin of the testator, against the chaplains described
in the will, the executors, the 4ttorney-General, and other parties;
and the question in the *cause was, whether the bequest of the
personal estate was void under the Statute of Mortmain. It was
admitted that the gift was void, so far as related to the real estate.

Mr. Pemberton, for the plaintiff:

* * There is nothing in this will which excludes an
intention that the money was to be laid out in procuring the
land. The direction to the chaplains and executors, that they
will be pleased to entreat the lord of the manor to grant a
suitable spot of ground for the purpose of the buildings, is not
inconsistent with the intention that the lord should be entreated
to sell the land ; for the grant of a particular spot of land might
well be a favour, though a consideration was paid for it.

[Sir JorN LeacE held in Johnston v. Swann (1)] that a
bequest of the dividends of stock to be applied in providing a
proper school-house was good, because the school-house might
be hired. In the later cases the rule appears to have been
laid down, that a bequest for the purpose of building is void,
unless the testator distinctly points to land already in mortmain :
Pritchard v. Arbouin (2), Giblett v. Hobson (3).

Myr. Tinney and Mr. Kenyon Parker, for the widow of
the testator.

Mr. Wray, for the Attorney-General.

Mr. Temple and Mr. Sharpe, for the trustees:

* * In the present case, the testator has used expressions,
equivalent to a declaration that the land required for the dwellings
shall not be purchased, and which indicate an expectation, or
earnest desire, that the land may be given by the lord. * * *

(1) 18 R. R. 270 (3 Madd. 457). (3) 41 B. B. 114 (5 Sim. 651; and
(2) 27 R. R. 106 (3 Russ. 436). 3 My. & K. 517).
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Mr. Pemberton, in reply. * * *

Tae MasTErR oF THE Roris [after referring to the will and to
the questions raised, said]:

In the absence of direct authority, I must look to the object
of the statute, and to the opinions of the Judges as they are
to be collected from the cases. With the exception of Lord
Harpwicke, whose opinion as to this point in The Attorney-
General v. Bowles (1) has not been followed, all the Judges
—Lord ErpoN, Sir WiLLiam Grant, and Lord LyNpDHURST—
concur in one view of the subject, that a bequest to improve
or build upon land, unless the land is already in mortmain,
is bad.

In The Attorney-General (2) v. Davies. Lord EwLpoN says,
“ whatever were the decisions formerly when *charity in this
Court received more than fair consideration, it is now clearly
established, and I am glad it has come back to some common
sense, that, unless the testator distinctly points to some land
already in mortmain, the Court will understand him to mean that
an interest in land is to be purchased, and the gift is not good.”

In Pritchard v. Arbouin (3), Lord LyNpHURST (4) says, ‘it is the
settled rule of construction, that a direction to build is to be
considered as including a direction to purchase land for the
purpose of building, unless the testator distinctly points to some
land, which is already in mortmain.”

It is said that the direction to the trustees to be pleased to
entreat the lord to grant a piece of ground does not bring this
case within the principle; but I am of opinion that, if the
testator intended to exclude a purchase, he has failed to express
his intention; and that it is contrary to the policy of the Mort-
main Act, to permit testamentary gifts of money to be laid out
on land, as an inducement to draw land into mortmain.

I am of opinion, upon the first point, that the language of the
bequest is not sufficiently express; and, upon the second, that
the charitable gift must fail.

(1) 2 Ves. Sen. 547. 458).
(2) 7 B. R. at p. 297 (9 Ves. 544). (4) Sic. Pritchard v. Arbouin was
(3) 27 R. R. at p. 107 (3Russ. 456,  decided by Sir JoEN LEACH.
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PEARCE v. VINCENT.
(2 Koen, 230—241; . C. 7 L. J. (N. 8.) Ch. 285.)

A testator devised his real estates to his first cousin Thomas Pearce
for life, and after T. P.’s decease, he devised and bequeathed all his real
and personal estates in trust for such of his relations of the name of
Pearce, being a male, as T. P. should by deed or will appoint; and in
default of such appointment, for such of his relations of the name of
Pearce, being a nale, as T. P. should approve of or adopt, if he should
be living at the death of T. P. and his heirs, executors, &. And in case
T. P. should not adopt any such male relation, or no such male relation
should be living at the death of T. P., then to the next and nearest
relation, or nearest of kin of him, the testator, of the name of Pearce,
being a male; or the elder of such nale relations, in case fhere should
be more than one of equal degree, who should be living at the testator’s
decease, his heirs, executors, administrators, or assigns, for ever.

The testator had a brother, Z. P., who had gone to sea, and had not
been heard of for many years; and, supposing Z. P. to have died with-
out issue, the nearest relation of the testator, answering the description
in the ultimate limitation, at his decease, was the tenant for life, T. P. ;

and next to him, R. P., the plaintiff.
T. P. died without issue, and without having exercised the power of

appointment or adoption given to him by the will.
Held, that T. P. took under the ultimate limitation.

RicuarD PEARCE, by his will, dated the 80th of March, 1813,
after devising certain estates to be sold for the payment of debts
and legacies, and giving the surplus of the produce of sale,
after such payment, to his cousin Thomas Pearce; and after
bequeathing an annuity of 200!. to Mary Heywood, to be paid out
of his freehold and copyhold estates not thereinbefore devised, [he
devised certain real estates unto his said cousin Thomas Pearce
and his assigns for his life; and after the decease of his said
cousin Thomas Pearce, he devised as well his real estate as
personal, to the trustees therein named, in trust for such of his
relations of the name of Pearce, being a male, as his cousin the
said Thomas Pearce should by deed or will, in manner therein
mentioned, appoint the same to; and in default of any such
appointment] he devised the said estates and premises to the
trustees in trust for such of his the testator’s relations of the
name of Pearce, being a male, as the said Thomas Pearce should
approve of or adopt for the purposes of education, (which the
testator authorised and directed the said Thomas Pearce to do
as soon as he could conveniently after his the testator’s decease,)
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it he should be living at the time of the decease of his said
cousin Thomas''Pearce; and“'his-' heirs, executors, adminis-
trators, and assigns for ever; and in case the said Thomas
Pearce should not have approved of or adopted any such male
relation as aforesaid, or in case *he should have made such
approval and adoption, and there should not be any such male
relation living at the time of the decease of the said Thomas
Pearce, then he devised the said estates and premises in trust
for the next or nearest relation, or nearest of kin of him the
testator of the name of Pearce, being a male, or the elder of
such male relations, in case there should be more than one of
equal degree, who should be living at his the testator’s decease,
his heirs, executors, administrators, or assigns for ever. * *
And the testator gave all his plate, books, &c. and household
furniture to his executors in trust to permit his said cousin
Thomas Pearceto * * enjoy the same during his life, and after
his decease, then in trust for the persons who should succeed to
or inherit the testator’s real estates under and by virtue of his
will ; and the testator * * directed the said Thomas Pearce
to pay and apply so much of the rents and profits of his said
estates so given, devised, and bequeathed by the testator to him
for his life as aforesaid, not exceeding the annual sum of 200L.,
as he in his judgment and discretion should think proper, for and
towards the maintenance and education of such person, being
a male relation of him the testator of the name of Pearce, whom
his said cousin should approve of and adopt in manner afore-
said, in case such male relation should at the time of such
adoption be a minor under age, until *such person should have
attained his age of twenty-one years, and invest the residue of
the said annual sum of 200l. (not expended in such maintenance
and education) at interest to accumulate, in the name of his
said cousin Thomas Pearce, in some of the public funds, or upon
Government or real securities, during the minority of such male
relation of the name of Pearce; and the testator declared and
directed that his said cousin Thomas Pearce, his executors and
administrators, should stand possessed of such accumulations
in trust for the benefit of such male relation of the name of
Pearce, and the same, with the dividends and interest, should
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be assigned to him at such times and in such proportions, after
he should have attained the age of twenty-one years, as his said
cousin, Thomas Pearce, his executors or administrators should
think most to his advantage; and in case of his death before
attaining twenty-one years of age, then in trust for the benefit
of such male relation of the name of Pearce, as should, upon
the decease of his the testator’s said cousin, become entitled to
his the testator’s estates by virtue of his will ; and in case such
male relation of the name of Pearce, so approved of and
adopted by his said cousin Thomas Pearce as aforesaid, should
in the lifetime of his said cousin attain twenty-one years of age,
then the testator willed and directed his said cousin Thomas
Pearce, during his life, to pay and allow, out of the rents and
profits of the estates so devised to him for his life as aforesaid,
unto such male relation from the time of his attaining twenty-
one years of age, the whole of the said annual sum of 200L. ;
provided also, and the testator declared that it should be lawful
for, and he did thereby authorise and empower his said cousin
Thomas Pearce to demise or lease all or any part of his said
manors, farms, lands, and tenements for any term of years, not
exceeding seven years, to take effect in *possession, and at the
best and most improved annual rent presently payable, and
without taking any fine or premium as therein mentioned.

The testator died on the 8rd of January, 1814, leaving his
sister his heiress-at-law, who afterwards died without issue;
Thomas Pearce, the son of the testator’s uncle Robert Pearce,
who was the person named as the testator’s first cousin in the
will, and who was at the testator’s death sixty-seven years of
age; Richard Pearce, the plaintiff in this suit, who was the son
of the testator’s uncle William Pearce, and who was sixty-six
years of age at the testator’s death ; and William Pearce, brother
of the plaintiff, who was, at the decease of the testator, fifty-nine
years of age.

Thomas Pearce died without issue, on the 18th of May, 1827,
having never exercised his power of appointment or adoption in
favour of any relation of the testator, and having made his will,
by which he devised all his real estate to a stranger.

The question in the cause was, whether the plaintiff or Thomas

.
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Pearce took any, and what, interest under the ultimate limitation
contained in the will of the testator.

The cause came on to be heard before the Master of the
Rolls (Sir John Leach), on the 17th of January, 1888, when his
Honour, considering the question arising upon the will to be
a legal question affecting real estate, directed a case to be sent
to the Court of Exchequer.

A pedigree was annexed to the case sent to the Court of
Exchequer, by which it appeared that the testator had a brother
of the name of Zachary Pearce, who had gone to sea, and had
not been heard of for many years. The *questions for the
opinion of the Court were, first, whether, under the circum-
stances stated, Thomas Pearce took any, and what estate, under
the ultimate limitation contained in the will of the testator;
secondly, whether the plaintiff Richard Pearce took any, and
what estate under the ultimate limitation in the will.

The following Certificate was returned, after argument (1), by
the Judges of the Court of Exchequer :

‘“ This case has been argued before us by counsel; we have
considered it, and are of opinion that, under the circumstances
here stated, if Zachary Pearce, the testator’s brother, died with-
out issue in the lifetime of the testator, Thomas Pearce took,
under the ultimate limitation in the testator’s will, an estate in
fee simple in the testator’s real estates, and an absolute interest

in his personalty. ¢ LYNDHURST.

“J. BAYLEY.
“J. VAUuGHAN.
“W. BoLranp.”

The cause came back to be heard upon this certificate on the
10th of June, 1883, when Sir Joun LeacH expressed his dis-
satisfaction at the opinion given by the Court of Exchequer, and
his regret that he had sent the case to a court of law at all;
but, having once taken that course, he considered it proper to
take the further opinion of a court of law, and he accordingly
directed the same case to be sent to the Court of Common

Pleas. * * *
(1) 1 Cr. & M. 598,
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The case was argued (1) before the Judges of the Court of
Common Pleas, on the 12th of June, 1885, and the Judges of
that Court afterwards returned the following Certificate :

““This case has been argued before us by counsel, and we
have considered the same; and assuming Zachary Pearce, the
testator’s brother, to have died without issue in the testator’s
lifetime, we think that, under the circumstances above stated,
Thomas Pearce took an estate in fee under the ultimate limita-
tion contained in the will of the testator. In consequence of our
answer to the first question it becomes unnecessary to answer

the second.
“N. C. TiNDAL.

“J. A. Park.
“ S. GASELEE.
“J. VaugHAN.”

The cause now came back to be heard upon this Certificate.

Mr. Wright and Mr. Rogers, for the plaintiff :

* * ‘The question was whether it was the intention of the
testator to exclude the person to whom he gave a partial interest
from taking any benefit under the ultimate limitation, and that
intention was to be collected from the whole will, and had in
several cases been inferred from particular expressions, incon-
sistent with the application of the general principle, and con-
stituting an exception to it: Jones v. Colbeck (2), Bird v. Wood (3),
Briden v. Heuwlett (4). Looking to the whole context of the
will, it was clearly the intention of the testator to give a life
interest and no more to Thomas Pearce, and the words ‘‘ next
and nearest relation’’ must be taken to mean next and nearest
after Thomas Pearce.

Mr. Pemberton and My, Preston, contra :
* * Thomas Pearce was clearly not in the testator’s
contemplation : neither he nor any other individual was the
particular object of the testator’s bounty; but Thomas Pearce

(1) 2 Bing. N.C. 328; 2 Scott, 347.  (3) 25 R. R. 238 (2 Sim. & St. 400).
(2) 6 R. R. 207 (8 Ves. 38). (4) 39 R. R. 146 (2 My. & K. 90).
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was within the scope of the testator’s general intention indicated
by a gift to a person who should answer a certain description.
The testator could not know that Thomas Pearce would be the
person who *would answer the particular description; and, in
fact, there might still be a person who would exclude Thomas
Pearce; for Zachary Pearce, the testator’s brother, went to ses,
and since the year 1795 had not been heard of. Both courts
of law to which the case had been sent having come to the

same conclusion, they submitted that the certificate ought to be
confirmed, and the bill dismissed.

Tre MasTER oF THE RoLLs :

It is somewhat embarrassing to be obliged to decide a case in
which Sir Joan LeacH expressed an opinion so opposite to that
which has been given by the two courts of law; but as the case
has not suggested to my mind any such doubt as that which
was entertained by Sir Jomn Leacs, and as it is desirable that
the litigation which this question has occasioned should cease,
I will not delay the expression of the opinion which I have
formed upon it. The question is, whether Thomas Pearce,
being devisee for life, and filling the character of the person
to whom the testator has given his estates in certain events,
is, because he is tenant for life, to be excluded from taking
under the description in the ultimate limitation which he
afterwards filled.

(His Lordship here stated the material limitations of the will.)

It is tolerably clear that a vested interest was given to the
person who should, at the time of the testator’s death, answer
the description in the ultimate limitation, which vested interest
might have been devested by the appointment of Thomas Pearce,
or by his adoption of a male relation of the name of Pearce, but
was, in default of such appointment or adoption, to take effect.
1f it *should so happen that Thomas Pearce, the devisee for life,
should also, at the death of the testator, answer the description
of the person who is to take under the ultimate limitation, ought
he, because he fills the two characters, to be excluded from
taking under that limitation? It is argued that he ought,
because the gift to Thomas Pearce for life, and the restrictions
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put upon him, in his character of tenant for life, are wholly
inconsistent” with an intention, on the part of the testator, to
give him the absolute power over the estate. But the testator
could not have had in his view and knowledge that the ultimate
gift, which is limited to a person unascertained at the date of
his will, would go to Thomas Pearce. The argument derived
from intention does not apply in this case; and I am of opinion
that, upon the true construction of the will, Thomas Pearce took
under the ultimate limitation, not because he was the individual
person intended by the testator to take, but because he answers
the description of the person to whom the estates are ultimately

given. The bill must, therefore, be Dismissed.

WILSON ». WILSON.
(2 Keen, 249—253.)

Where the payment of rents, in consequence of disputes among the
trustees, had been permitted to fall into arrear, on a bill filed by the
plaintiff, who was entitled to the rents and profits for her life, against
the trustees, the Court ordered a receiver to be appointed, and the costs
of the suit to be paid by the trustees.

By indentures of lease and release, dated the 12th and 18th
days of October, 1827, and made between Benjamin Wilson the
elder, the father of the plaintiff, of the first part; the defendant,
William Wilson the elder, the uncle of the plaintiff, and the
other three defendants, the brothers of the plaintiff, the four
defendants being the trustees nominated and appointed by
and on behalf of the plaintiff, of the second part; and John
Fogg of the third part; Benjamin Wilson, the elder, being
seised in fee-simple of the lands and messuages thereinafter
described, conveyed the same, subject to the leases therein
mentioned, to the use of himself for life; and after his decease,
to the use of the four defendants for the term of ninety-nine
years, upon trust to receive the rents and profits of the said
lands, messuages, and tenements, and after deducting all
necessary charges and expenses for repairs, insurance, and
otherwise, to pay the same to the plaintiff for her sole and
separate use and benefit, maintenance and support; and *after
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the decease of the plaintiff, to the use of her child or children ;
and in default ‘'of 'such'issue, to the use of the defendants, their
heirs aud assigns.

Benjamin Wilson, the elder, died on the 18th of June, 1882,
William Wilson, the younger, received the rents and paid them
over to the plaintiff until the month of October, 1888, when the
other three trustees served a notice upon the tenants not to
pay their rents to William Wilson, the younger, alone, or except
upon receipts signed by all the trustees. In consequence of this
notice the tenants refused to pay their rents to William Wilson,
the younger, alone. Some time after, an arrangement was
entered into, by which the trustees agreed that Edward Sells
should receive the rents for.a year under a power of attorney ;
and Sells did, accordingly, receive the rents for a year, but at the
expiration of that time, the defendant, Benjamin Wilson, refused
to concur in that arrangement, and insisted that he would take
the receipts of the rents and the management of the trust
property into his own hands. The disputes between the trustees
continued ; the tenants refused to pay their rents except upon
receipts signed by all the trustees, and the rents were in arrear.
On the 81st of October, 18385, the bill was filed by the plaintiff.
It stated the above-mentioned facts; that various endeavours
had been made by and on behalf of the plaintiff to induce the
defendants to make such arrangements as might secure to her
the punctual receipt of her income, and, among others, that the
defendants should execute a power of attorney to some person to
be appointed by the plaintiff to receive the rents, and that the
defendant, William Wilson, the younger, was ready to accede to
such proposal, but that the other defendants refused to do so,
and insisted that the defendant, Benjamin Wilson, the younger,
should exclusively *act in the management of the trust property,
to which last-mentioned proposal the defendant, William Wilson,
the younger, refused to consent. The bill prayed that the due
performance of the trust, and the receipt and payment of the
arrears of rent, and the punctual receipt and payment of the
future accruing rents might be enforced and effected under the
decree of the Court, and that, for that purpose, a receiver might be
appointed, and that the defendants might pay the costs of the suit.
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On the 81st of May, 1886, the plaintiff intermarried with
Emil" Christian Grosslob, and the suit was revived by Grosslob
and his wife (1) against the same defendants. The defendants

answered separately, and substantially admitted the case made
by the bill.

Mr. Pemberton, for the plaintiffs, asked either that the
trustees might be removed and new trustees appointed ; or that
a receiver might be appointed, and that the defendants might be
ordered to pay the costs of the suit.

My. Treslove and Mr. Whitmarsh, for the three defendants
William Wilson, Benjamin Wilson, and John Wilson, said that
these defendants were ready to concur in the same arrangement
for the receipt of the rents, which was opposed by only one of
the trustees, and they submitted that, in such a case, the Court
would adopt the acts of the majority of the trustees.

Mr. Blunt, for William Wilson, the younger, submitted that
the case of this defendant was distinguishable “from that of the
other trustees, and was in fact distinguished by the statement in
the bill, and that he ought not, therefore, to be ordered to pay
any part of the costs.

TreE MasTER OF THE RoLLs:

In this case the plaintiff, without any fault or neglect on her
part, but in consequence of the disputes among the defendants,
the trustees, has been compelled to come into this Court to ask
for that relief which all have admitted that she is clearly entitled
to. One thing is perfectly clear—that she ought not to pay the
costs of this suit, but that they must be defrayed by those who
have compelled her to institute it. As to the substantial relief
to which she is entitled, there is no difficulty ; & receiver must
be appointed in order to secure to her the recovery of the arrears
of rent, and the punctual payment of the accruing rents. The
costs of the suit up to this time must be paid by some or one
of the defendants; and upon the answers which have been
separately put in by them, I cannot, at present, adjudicate. Their

(1) See ITake v, Parker, ante, p. 188, 2 Keen, 59.
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conduct has been highly improper and absurd : instead of joining
to do what was beneficial to their cestui que trust, each seems to
have endeavoured to appropriate to himself the credit of managing
this small property, and to exclude one or both of the others.
At present I cannot tell which has been the most in the wrong;
and the only order which the Court can now make is, that the
costs be paid by the defendants generally, unless an inquiry be
asked by the defendant, William Wilson, the younger, or any
other of the defendants, under what circumstances the plaintiff
has been prevented from receiving her income. If that inquiry
be asked for the purpose of having an adjudication *in respect
of costs between the defendants, the Court will direct it.

The inquiry was waived by the defendants, and the decree
was accordingly made for a receiver, and for payment of the
costs of the suit by the defendants.

STUBBS ». SARGON.

(2 Keen, 255—273; 8. C. 6 L. J. (N. S.) Ch. 254; affirmed, 3 My. & Cr.
507—514; 7 L. J. (N. 8.) Ch. 95; 2 Jur. 150,)

A testatrix devised to trustees and their heirs, her copyhold dwelling-
house, garden, and ground, together with the furniture and effects
therein ; and also the ten cottages, and two new cottages built by her,
with their appurtenances at L., upon trust, to pay the rents of the said
hereditaments to her niece S. 8., the wife of G. 8., or to permit and
suffer her to use and occupy the said hereditaments during her life, to
the intent that the same hereditaments, and the rents, issues, and profits
thereof, might be for her separate use; and after her decease to G. S.
for his life, and after his decease to stand possessed of the said heredita-
ments, in trust, for such of the testatrix’s nephews and nieces, or grand-
nephews and grand-nieces, as S. S. should appoint; and in default of
appointment, upon trust to sell and dispose of the said hereditamsents
and premises, the produce of such sale to constitute part of her residuary
personal estate.

Held, that the furniture and effects did not pass to S. 8., but belonged
to the residuary legatees.

The testatrix gave certain freehold and leasehold premises to trustees,
in trust after the decease of M. L., to dispose of and divide the same unto
and amongst her partners, who should be in copartnership with her at
the time of her decease, or to whom she might have disposed of her
business, in such shares and proportions as her trustees should think fit,

Held, that this was a good devise to the persons to whom it was
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ascertained that the testator had disposed of her business in her
lifetime.

In the residuary clause, ‘‘and’ was read ‘“or,” to cffectuate the plain
intention of the testatrix.

E. I indorsed a promissory note for 2,000/, and sent it to S. S. in a
letter, whereby she gave the same to S. S. for her sole use and benefit,
for the express purpose of enabling her to present to either branch of her
family any portion of the interest or principal thereon, as she might
consider most prudent ; and in the event of the death of S. S., by that
bequest, she empowered her to dispose of the said sum of 2,000(. by will
or deed, to those or either branch of the family she might consider most
deserving thereof :

Held, that this letter created a trust, the objects of which were too
undefined to enable the Court to execute it, and that the 2,000/. formed
part of the testatrix’s general personal estate.

Evr1zaserr Ives, by her will dated the 11th of September, 1832,
gave and devised to George Sargon, George Kuller, John Henry
Padbury, and Edward Ives Fuller, and to their heirs and assigns,
all that her copyhold messuage or tenement and dwelling-house,
garden and ground wherein she then principally resided, together
with the furniture and effects therein, and the coach-house and
stable thereto belonging, and also the ten cottages and two new
cottages built by her, with their appurtenances, at Lampton, to
hold the same, with *the appurtenances unto, and to the use of
the said George Sargoﬁ, George Fuller, John Henry Padbury,
and Edward Ives Fuller, their heirs and assigns, upon trust
that they or the survivors or survivor of them, or the heirs and
assigns of such survivor, should pay the rents, issues, and profits
of the said hereditaments, into the proper hands of her niece,
Sarah Sargon, the wife of George Sargon, or into the hands of
such person or persons as she should, from time to time but not
by way of anticipation, appoint to receive the same ; or otherwise
to permit and suffer Sarah Sargon to use and occupy the said
hereditaments during her life, to the intent that the same here-
ditaments and the rents, issues, and profits thereof, might be
for her sole and separate use, and not subject to the debts,
control, disposition, or engagement of her present, or any future
husband ; and, after her decease, in trust for George Sargon,
during his life; and after his decease, upon trust, that her
trustees, or the survivors, &c., should be possessed of and
interested in the said hereditaments, in trust for such of the
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testatrix’s nephews, and. nieces or. grand-nephews and grand-
nieces as the said Sarah Sargon should appoint; and in default
of appointment, upon trust that the said trustees or the sur-
vivors &c. should sell and dispose of the said hereditaments
and premises, and such part thereof, over which no appoint-
ment had been made ; and the testatrix directed that the money
to arise by such sale should fall into and form part of her
residuary personal estate, and be disposed of as thereinafter
mentioned.

The question as to this clause of the will was, whether the
furniture and effects, therein mentioned, passed to Sarah Sargon,
or belonged to the residuary legatees.

The testatrix gave, devised, and bequeathed to the same
trustees, their heirs, executors, administrators, and *assigns,
according to the different natures and qualities thereof respec-
tively, all that her freehold messuage or tenement, with the
appurtenances thereunto belonging, situate No. 80, Little Queen
Street, wherein she carried on her trade, together with her lease-
hold stables and warehouses behind the same, and also all her
estate and interest in the leasehold manufactory and premises in
Maiden Lane, in the parish of St. Pancras, with the appurtenances,
together with all and singular the fixtures about the said messuage
or tenement in Little Queen Street aforesaid, to hold the said
[premises and fixtures unto and to the use of the said trustees,
their heirs, executors, administrators and assigns, upon certain
trusts for the maintenance, repair and insurance thereof, and
subject thereto upon trust for the testator’s sister during her life].
“And from and after her decease, in trust to dispose of and
divide the same unto and amongst my partners, who shall be in
co-partnership with me at the time of my decease, or to whom
I may have disposed of my said business, in such shares
and proportions as my said trustees shall think fit and deem
advisable.”

The testatrix, at the date of her will, carried on the business
of a varnish and colour maker, in co-partnership with her
nephews, John Dialls Innell, Charles Nolloth Stubbs, Samuel
Silver, and Thomas Cookes. She was entitled to the property
on which the business was carried on, and to the capital engaged

16—2
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in it; and she was interested in the profit and loss of the concern
to the amount of three-fourths, her partners being interested
in the remaining fourth. She had no partners at the time of her
death, having disposed of her business to Samuel Silver, Thomas
Cookes, Ann Abigail Innell, and John Ives.

The questions, raised as to the last-mentioned clause in the
will, were, first, whether the devise to persons who should be
the partners of the testatrix at the time of her decease, or to
whom she should have disposed of her business in her lifetime,
was a good devise within the Statute of Frauds; and, secondly,
whether it was or was not void for uncertainty.

The testatrix, by her will, directed her residuary personal
estate to be divided among her nephews and nieces, and children
of nephews and nieces therein mentioned, except as to her nephew
John Dialls Innell and *Charles Stubbs, (who was the same
person as Charles Nolloth Stubbs,) and her nieces Caroline Ade
and Sarah Cookes, and such of her nephews and nieces as might
be entitled to any beneficial estate, or interest in her freehold
messuage in Little Queen Street, and leasehold premises in
Maiden Lane under the devise thereof, whose shares in such
residuary freehold estate she directed to be one-half of the
amount of the share of her other nephews and nieces.

Charles Nolloth Stubbs took no beneficial interest in the
devise of the freehold and leasehold premises in Little Queen
Street and Maiden Lane ; and the third question raised upon the
will was, whether or not it was the intention of the testatrix to
include Charles Nolloth Stubbs among the nephews and nieces
who, by reason of their taking an interest in the devise of the
freehold and leasehold premises, were to take only half the
shares of the other residuary legatees.

On the 15th of October, 1827, the testatrix lent to George
Fuller the sum of 2,000.., the repayment of which was secured
by the following promissory note: ‘ October 15th, 1827. On the
28th of November, 1884, we promise to pay Mrs. Elizabeth Ives,
or her order, the sum of 2,000l., with lawful interest at the rate
of 5l. per cent. per annum, which interest we agree to pay every
six months, commencing from the 28th of November next ensuing.
—GEeorGE THovas and CHArLEs FuLLeRr.”
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On the 15th of May, 1829, the testatrix, by a codicil to a
former will (the will and codicil being both of them afterwards
revoked), gave the sum of 2,000!l. to Sarah Sargon, for her own
use, but with an express wish and desire that she should
appropriate any part of it she might deem proper for the
advancement or benefit of *any of the testatrix’s nieces or
nephews, or great nieces or nephews, she might think proper.
But afterwards, and three or four days before the date of her
will, the testatrix indorsed the promissory note and sent it to
Mrs. Sargon, with a letter dated the 7th of September, 1832,
in the following words :

“ The inclosed note of 2,000l. I have given to Mrs. Sarah
Sargon for her sole use and benefit, independent of her husband,
for the express purpose of enabling Mrs. Sargon to present to
either branch of my family any portion of the principal or
interest thereon, as the said Mrs. Sargon may consider the most
prudent ; and, in the event of the death of Mrs. Sarah Sargon,
by this bequest I empower her to dispose of the said sum of
2,000l. and the interest, by will or deed, to those or either branch
of her family she may consider most deserving thereof. To
enable Mrs. Sarah Sargon, my niece, tc have the sole use and
power of the said sum of 2,000l., due to me by the above note of

band, I have specially indorsed the same in her favour. Signed

by me, this 7th day of September, 1832.
“ Witness, G. FuLLER. E. Ives.”

A fourth question in the cause was, whether Mrs. Sargon was
entitled to this promissory note for her own use, or whether she
held it in trust; and if in trust, for what objects.

The bill was filed for the administration of the testatrix’s
personal estate by some of the residuary legatees or their repre-
sentatives against the executors, who were also trustees, and the
executrix of her will; namely, George Sargon and Sarah, his
wife, who was also the heiress-at-law of the testatrix, George
Fuller, John Henry Padbury, and Edward Ives Fuller, against

other residuary legatees, and against other parties interested
under the will of the testatrix.

» * » »* »
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Mr. Spence and Mr. Walker, for the plaintiffs.

Sir Charles Wetherell and Mr. Kindersley, for Mr. and
Mrs. Sargon.

Myr. Tinney, Mr. Temple, Mr. Rogers, Mr. Lovat, Mr. Stinton,
My. Parker, Myr. Tamlyn, Mr. Grifiith Richards, Mr. Teed, Mr.
W. C. L. Keene, Mr. James Russell, and Mr. Bethell, for the
other defendants.

TreE MASTER oF THE RoLLs:

In this case, certain questions arising upon the construction
of the will of Elizabeth Ives, and a question upon the right
to a sum of 2,000l. due from Messrs. Fuller upon a promis-
sory note, dated the 15th of October, 1827, were reserved at
the hearing.

The first question is, what, if any, beneficial interest in the
furniture and effects of the testatrix in the house, where she
principally resided, passed to the defendant Mrs. Sargon, under
the first clause in the will; and I think that no such beneficial
interest did pass.

The testatrix, although she gave the house, and the furniture
and effects therein, and certain cottages, to her trustees on trust,
has omitted, in the statement of the trusts, to take any notice of
the furniture and effects, and has employed words which appear
to me to be only applicable to the real estate comprised in the
devise; *and I am, therefore, of opinion, that the legacy of the
furniture and effects does not take effect, because there is no
trust declared of them.

The next question under the will is, whether the ultimate gift
of the freehold and leasehold property on which the business
of the testatrix was carried on is void under the Statute of
Frauds, or for uncertainty, as to either the freehold or leasehold
comprised therein.

The testatrix, Mrs. Ives, at the date of her will, carried on the
trade of a varnish and colour maker in co-partnership with John
Dialls Innell, Charles Nolloth Stubbs, Samuel Silver, and Thomas
Cookes. She was entitled to the property on which the business
was carried on, and to the capital engaged in it. She was
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interested in the profit and loss to the amount of three-fourths
of the whole, her'/partners ‘being interested in the remaining
fourth, in equal shares, and by her will she devised as follows.
(His Lordship read the devise.)

The question arises upon the last clause, ‘ and from and after
her decease,” “the decease of the testatrix’s sister Mary Innell,]
‘“in trust to dispose and divide the same unto and amongst my
partners, who shall be in co-partnership with me at the time of
my decease, or to whom I may have disposed of my business, in
such shares and proportions as my trustees shall think fit or
deem advisable ; ”’ and it is objected to this devise,

First, that it is imperfect, as not designating the devisees, and
leaving them to be constituted afterwards by some act of the
testatrix herself, requiring none of the solemnities rendered
necessary by the Statute *of Frauds. The devisees, according
to the words, were to be the partners of the testatrix at the time
of her decease, or the persons to whom she might have disposed
of her business; and as persons might be such partners or
disponees by acts of the testatrix, done without formality, it was
argued that the devise was void. I think that this ‘objection
cannot be sustained ; & man, though not married when he makes
his will, may devise to such persons as shall be his children at
the time of his death. And if the description be such as to
distinguish the devisee from every other person, it seems suffi-
cient without entering into the consideration of the question,
whether the description was acquired by the devisee after the
date of the will, or by the testator's own act in the ordinary
course of his affairs, or in the management of his property, and
I think that a devise to such person as may be the testator’s
partners or the disponees of his business may be good.

The other objection is, that, even if such a devise may be
sustained, as not infringing the provisions of the Statute of
Frauds, the devise is void for uncertainty; and for the purpose
of considering this objection, we must look at the facts. The
will was dated the 11th of September, 1832, and the Master by
his report finds, ‘‘ That after the death of the said John Dialls
Innell, which happened on or about the 6th day of February, 1888,
and up to the 1st day of April, 1838, the trade or business of a
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varnish or colour maker hereinbefore mentioned, was carried on
by thée/ testatrix) inOpartnership with the defendants, Charles
Nolloth Stubbs, Samuel Silver, and Thomas Cookes, in the
shares and proportions, and under the circumstances, and in
manner hereinbefore mentioned. And that, at the date of the
testatrix’s will in the pleadings mentioned, namely, on *or before
the 11th day of September, 1832, and to the time of the death
of the said John Dialls Innell hereinbefore mentioned, he, the
said John Dialls Innell, was a partner, and jointly entitled to
or interested in the said trade or business with the said
testatrix, and the said Charles Nolloth Stubbs, Samuel Silver,
and Thomas Cookes, in the same proportionate share as the
three last-named defendants; and that, on and from the 1st
day of April, 1888, when the said partnership between the
testatrix and the said Charles Nolloth Stubbs, Samuel Silver,
and Thomas Cookes was dissolved, as hereinbefore mentioned,
and up to the time of the decease of the testatrix, the said trade
or business was continued and carried on by or in the names of
the said defendants, Samuel Silver and Thomas Cookes, and the
said Ann Abigail Innell and John Ives, in partnership together ;
and that such last-named parties were, from the 1st day of April,
1888, interested therein in equal shares and proportions; and
that, on the 1st day of April, 1838, or between that time and the
17th day of April, 1888, (the day of the death of the testatrix,) she,
the testatrix, in manner and under the circumstances herein-
before mentioned, disposed of the said trade or business, or of
her share or interest therein, to or in favour of the said Samuel
Silver, Thomas Cookes, Ann Abigail Innell, and John Ives; and
that the said Samuel Silver, Thomas Cookes, Ann Abigail Innell,
and John Ives were, from the 1stday of April, 1838, and up to the
time of the death of the testatrix, entitled to and interested in
the capital and stock employed in such trade or business, and
in the debts belonging, due, or owing thereto, accrued on and
subsequently to the 1st day of April, 1838, except so far as the said
Samuel Silver, Thomas Cookes, Ann Abigail Innell, and John
Ives became accounting parties as debtors to the testatrix, or
her estate, in respect of such part of the stock in trade of the
then *late partnership or of the testatrix, as the last-named
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parties possessed or retained beyond the amount or value of
1,000l. as hereinbefore mentioned.”

The result is, that the testatrix had no partners in her
business at the time of her death ; but that, at that time, she
had disposed of her business, and the persons, to whom she had
disposed of it, were Samuel Silver, Thomas Cookes, Ann Abigail
Innell, and John Ives. And I think that these are the persons
amongst whom the trustees are to divide the property in such
shares as they may deem advisable.

The third and last remaining question under the will is,
whether Charles Nolloth Stubbs, one of her nephews, is to have
one sixteenth, or only half of one sixteenth share of the residuary
personal estate. [After stating the residuary bequest in the
will, his Honour said:] Charles Nolloth Stubbs is, by the name
of Charles Stubbs,' excluded from more than one half of the
shares of other nephews and nieces; but the words of the
testatrix are such as to shew, that she intended to exclude only
those who took beneficial interests in the freehold and leasehold
property in Queen Street and Maiden Lane. Charles was not
one of those, and it appears to me that this a case in which, to
give effect to the plain intention, the *word ‘ and "’ may be read
as “or” in the exception; and if this be done, Charles will be
entitled to one sixteenth.

The last question in the cause relates to the 2,000l., payable on
the promissory note of Messrs. Fuller.

[His Lordship stated the facts as to the promissory note, and
read the letter dated the 7th of September, 1882.]

Cpon the construction of this letter, I am of opinion that the
promissory note was not indorsed and delivered to Mrs. Sargon,
as a free gift for her own personal use, but for the purpose of the
money, secured by it, being disposed of by Mrs. Sargon to such
parts or members of the testatrix's family as were intended to be
thereby designated.

Unfortunately the letter is so expressed, that the objects
cannot, from the words of it, be ascertained ; and thinking the
trast too indefinite for the Court to act upon, I am of opinion
that the 2,000{. must be treated as part of the testatrix’s

personal estate.
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This decision was appealed from on the first, second, and
fourth/points,Cand (affirmed, upon each of those points, by the
Lorp CHaNCELLOR [as reported in 8 Mylne & Craig, at p. 507.

In addition to the facts stated in the report below,]

It is also to be mentioned, that, by a circular letter of the 1st
of April, 1888, the testatrix notified to her customers her retire-
ment from business, and recommended her surviving nephews,
and the widow of her deceased nephew, Mr. Innell, as her
successors. These persons were Samuel Silver, Thomas Cooke,
John Ives, and Ann Abigail Innell, widow of John Dialls Innell.
The testatrix died on the 17th of April, 1888.

TeE Lorp CHANCELLOR :

Three questions were raised on this appeal. The first was,
whether the furniture and effects in the copyhold premises were
bequeathed with the copyhold premises for the benefit of the
parties to whom the copyhold premises were devised ? I think
not. They are included in the devise to the trustees; but the
trusts are declared only of * the hereditaments aforesaid,”’ and
of ‘the rents, issues, and profits thereof;”’ and the power of
sale i8s given, not to the personal representatives, but to the heirs
and assigns of the survivor of the trustees. It is *probable that
the testatrix intended that:the furniture and effects should
accompany the copyholds; but she has omitted to declare such
to be her intention. I am therefore of opinion that they are not
included in the gift.

The second question is, whether the ultimate devise of the
premises in Little Queen Street be void, either under the Statute
of Frauds, or for uncertainty ?

[Upon this point, also, the Lorp CHANCELLOR concurred in
the decision of the MasTER oF THE RoLLs, saying:]

I think the objection upon the ground of the Statute of Frauds
cannot be supported.

Then as to the uncertainty, I think the facts stated in the
Master’s report clearly bring the parties within the description
in the will. The testatrix, being desirous of herself retiring
from business, and having nephews and nieces, some of whom
had been her partners, gives up the business to four, some of
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whom had been her partners, and others whom she then
introduced, and/gives. tosthelfouristock in trade to the amount of
1,000L. ; and, by circulars, introduces to her former connection
these four persons, whom she calls her successors. These
certainly are persons to whom she had disposed of her business
within the meaning of the will.

Another question of some difficulty remains; namely, as to
the 2,000{. This sum was due upon a promissory note of other
persons, having two years to run. The testatrix specially
indorsed it to Sarah Sargon, a married woman, for her sole
use and benefit, independent of her husband, for the express
purpose of enabling her to present to either branch of the
testatrix’s family, any portion of the principal or interest
thereon, as she might consider most prudent. It was not
contended that this constituted a trust which could be executed.
It was, therefore, either an absolute gift to Mrs. Sargon, or,
being for a purpose which fails, it reverts to the original owner,
and so constitutes part of her estate. Except for the words
‘“her sole use and benefit,”” this would have been, no doubt, an
assignment for the express purpose of enabling the assignee to
bestow the property upon another, and would hardly be contended
to be a gift for her own benefit. It is to be observed that the
words are not *‘ for her own use and benefit,” as in Wood v.
Cox (1), which was referred to, but “ for her sole use and benefit,
independent of her husband,” apparently meaning not to describe
an *extent or quality of beneficial interest, but to mark the
character in which the donee was to hold the property, namely,
as a feme sole, and not as dependent upon her husband. The
latter part of this paper strongly confirms the character of trust,
which I think belongs to the part I have already considered. It
provides that in the event of the death of Mrs. Sargon, the author
of the gift by that ¢ bequest’ empowered her to dispose of the
said sum of 2,000!. and interest, by will or deed, to those of either
branch of the family she might consider most deserving. If the
gift had been intended for the benefit of Mrs. Sargon, with only
an intimation of a wish in favour of others, not amounting to a
trust, this power to dispose of it by deed or will was wholly

(1) 2 My. & Cr. 684.
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useless, being necessarily incident to the gift; but, if Mrs.
Sargon'‘was''to’ be-'merely the donee of a discretionary power
in favour of others—the mere depository of a discretion to be
personally exercised—then it was natural and proper to specify
that such power and discretion might be exercised by deed or will.

I thought that the gift in 17 ood v. Cor was not a gift upon trust,
but a gift subject to a charge. This, on the contrary, I think is
a gift upon trust; and that—the trust failing,—the property
constitutes part of the testatrix’s estate.

The revoked codicil of 1829, stated in the report, cannof, I
think, be looked at for the purpose of construing this instrument
of 1882.

The result is, that I concur, as to all the points objected to, in
the judgment of the MasTER oF THE RoLLs.

The petition of appeal must therefore be
Dismissed with costs.

HARCOURT ». MORGAN.
(2 Keen, 274—275.)

A testator gave to W. H. and M. H. the amount of the bond he held
for 1,000l ; when they got the principal money paid to them, they then
to give their uncle J. B. the sum of 50/., and also their father and mother
the sum of 50!. each, arising from the bond :

Held, that W. H. and M. H. were entitled to the interest accrued due
upon the bond in the lifetime of the testator, as well as to the principal.

CuarrLes Harcourt, by his will, dated the 30th of April, 1829,
gave and bequeathed to his friends, Sir John Carr, and James
Morgan, their executors, administrators, and assigns, all his
leasehold and personal property, bonds, bills, goods, and chattels,
to hold the same upon trust to pay, out of the rents of the lease-
hold premises, the annuities in the will mentioned ; and upon
trust to pay the remainder of the rents, interest, dividends, and
produce of the trust funds, towards the maintenance and educa-
tion of his son, Charles Harcourt, till he should attain the age of
twenty-five years; and upon his attaining the age of twenty-
five years, to pay, assign, and transfer, all the leasehold and
personal property, subject to the said annuities, to his son,
Charles Harcourt, his executors, administrators, and assigns.
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And the testator appointed Sir John Carr and James Morgan, Hagcourr
7

his executors.

By a codicil, dated on the same day as the will, the testator,
after giving certain annuities and specific legacies, proceeded as
follows : * I give and bequeath to my good friends, William Hall
and his sister Martha Hall, in equal shares, the amount of the
bond I hold from Sir James (1) Hoare, Bart., for 1,000!l. (the bond
is now in the hands of Messrs. Jones, Lloyd, & Co., Lothbury),
when they get the principal money paid to them, they then to
give their uncle, Mr. John Burt, the sum of 50I., and also their
father and mother 50!. each, arising from the bond of Sir Joseph (1)
Hoare, Bart. ; all that remains after the above sums are paid, in
the event of the decease of my son, Charles Harcourt, before he
*attains the age of twenty-five years, I give to my executors,
and the daughters of George Oakley, to be divided equally
between them.”

The question was, whether, under the bequest of the amount
of the bond given by the codicil, the legatees were entitled to the
interest which had accrued due in the testator’s lifetime upon
the bond, as well as to the principal ; and the case stood over for

the purpose of affording an opportunity to counsel to produce
authorities upon the point.

Mr. Kindersley, on the following day, mentioned Roberts v.
Kuflin (2), where Lord Harpwicke held that a gift of 200L,
secured by & mortgage, passed the principal only ; and observed
that if a man gives 800l. due upon a bond by his will, this does
not carry the interest incurred in the lifetime of the testator,
because it is quite doubtful what it might amount to, from
the uncertainty the time the testator might live after making
his will.

Mr. Pemberton cited Hawley v. Cutts (3), where a question was
raised upon the following bequest: ‘“I give A. 800l. in money,
which he oweth me upon bond;” and there being an arrear of
interest to the amount of 20l at the date of the will, the Courr
beld that A. was entitled only to the principal ; but it was at the

(1) Sie. (3) 2 Freem. 23.
(2) 2 Atk. 115.
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same time. agreed that, if the words had been, “I give A. the
debt of 800l. which he oweth me,” that would have carried the

_ interest as an appendant to the debt.

The Master oF THE Rorrs held that the legatees were
entitled to the arrear of interest upon the bond, as well as to
the principal.

M‘DONALD ». BRYCE.
(2 Keen, 276—283, 517—520; S. C. 7 L. J. (N. 8.) Ch. 173, 217.)

A testator gave the residue of his property to R. S., the eldest son of
. 8., upon his coming of age, and failing him, to the next and other sons
in succession of P. S. who should attuin twenty-one ; and, failing the male
children of P. 8., to the legatees named in the residuary clause. And
he directed his executors to apply the dividends of his residuary property
to the maintenance of R. 8. during his minority, and of the other sons
in succession of P. 8. in case of the death of R. S. before attaining the

age of twenty-one.
R. S. survived the testator, and died an infant, and P. 8., who was far

advanced in years, had no other son.

The period allowed by the statute for the accumulation of the income
of the residue having expired, it was held that the next of kin, and not
the residuary legatees, were entitled to the income of the residue, until
the contingency upon which the residue was given, either to a male
child of P. S. or to the legatees named in the residuary clause, should
be determined.

RoBeRT SHAWE, by his will, dated the 20th of March, 1802, after
giving legacies to the daughters of Lewis M‘Pherson therein
named, disposed of the residue of his property, which consisted
wholly of personalty, in the following words : ‘ The residue of
my property I will and bequeath unto Robert Shawe, the eldest
son of the aforementioned Peter Shawe, for his sole use and
benefit, upon the said Robert Shawe his coming of age; failing
him, to the next male child, procreate of the body of the afore-
said Peter Shawe, and lawfully begotten, who shall attain the
age of twenty-one years; failing the male children of the said
Peter Shawe, lawfully begotten, to the aforementioned legatees
and the survivors and survivor of them in equal proportions,
viz., Misses Ann, Margaret, and Elizabeth M‘Pherson, and Mrs.
Christy Grant, Mrs. Isabella M‘Donald, Mrs. Mary M‘Donald,
and Mrs. Anny M‘Lean, all daughters of the aforementioned
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Lewis M‘Pherson,  Esq., .of  Dalraddy, North Britain; their
respective shares to be at their free will and disposal. And
whereas the aforesaid Rabert Shawe, the residuary legatee
named by this will, is now under age, I do constitute and
appoint my executors Francis Duncan and Alexander Bryce, and
the survivor of them, guardians and guardian of the said child
during his minority; and my will is and *I do hereby direct
that they do apply the dividends arising from the property
belonging to me, which may remain after paying the different
legacies and setting apart a sufficient sum for the payment of
the annuities hereinbefore bequeathed with my funeral expenses
(my debts being all paid), to the maintenance, education, and
Lenefit of the said child, as they shall judge most advantageous
for him ; and, in the event of his death before his reaching the
age of twenty-one years, I do also constitute and appoint the
saild Francis Duncan and Alexander Bryce, and the survivors of
them, to be guardians and guardian to the male child lawfully
begotten of the aforesaid Peter Shawe, who may succeed according
to the before-recited disposition in this my said last will and testa-
ment, with power to the said Francis Duncan and Alexander
Bryce, and survivors of them, or guardians and guardian, to apply
the dividends aforesaid to the purposes above-mentioned.”

The testator died on the 11th of April, 1812, leaving the
plaintiffs Isabella M‘Donald, Ann M‘Lean, Ann M‘Pherson,
Margaret M‘Pherson, Elizabeth Anderson (in the will named
Elizabeth M‘Pherson, spinster), together with Christy Grant and
Mary M‘Donald, all daughters of Lewis M‘Pherson, named in
the residuary clause, surviving him ; and his will was proved by
Alexander Bryce alone, Francis Duncan, the other executor,
having renounced probate thereof.

Robert Shawe, the son of Peter Shawe, in the will named,
died in the month of August, 1814, being then an infant of the
age of nine years. Peter Shawe had no other child, and both
he and his wife were of a very advanced age.

The bill was filed by the plaintiffs against the executor, and
the respective personal representatives of Christy Grant and
Mary M‘Donald, who both survived the testator; and it prayed
that the residue of the personal estate of the testator and of the

265

M‘DONALD

v,
BRYCE.

[ *277 ]

[ 278)



256

1838. CH. 2 KEEN, 278—280. [R.R.

M‘Domm accumulations thereof might be ascertained and declared ; and

Bncz.

[ 280]

that it might be declared, that in default of any male issue of
Peter Shawe lawfully begotten, who should live to attain the age
of twenty-one years, the plaintiffs, as the surviving legatees of
the residue, were entitled thereto in equal shares, and that, in
the meantime, and until any male child of Peter Shawe should
be born, the plaintiffs were entitled to have the dividends,
interest, and produce of the residue paid and applied to their
use and benefit. And that, as soon as it should be ascertained
that there could be no person entitled to the residue, as a male
child of Peter Shawe, lawfully begotten, the whole of the residue,
and the accumulations thereof, might be paid to and divided
among the plaintiffs in equal shares.

The next of kin of the testator living at his death, or their
representatives, were brought before the Court by a supple-
mental bill.

The question in the cause was, whether the income of the
testator’s residuary estate, and of the accumulations, from the
time at which accumulation was made void by the statute until
the contingency should be determined, belonged to the legatees
named in the residuary clause, or to the next of kin.

My, Pemberton and Mr. Stuart, for the plaintiffs :

* * The law has said that accumulation shall cease after
the lapse of twenty-one years from the death of the testator, and
that the residuary legatees shall not take the income after that
time in the form of accumulation; but it leaves the residuary
gift untouched, and the residuary legatees are the persons to
whom the income would go, if the trust for accumulation were
struck out, as the statute requires. * * The right of the
plaintiffs to receive the income of the residue, and of its lawful
accumulations, may be devested by the birth of a son of Peter
Shawe, though, considering the age of Peter Shawe, that is
a very remote possibility; but, until it shall be so devested, it
is an immediate vested interest.

- Mr. Mylne for the defendants, the representatives of the
deceased residuary legatees.
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Mr. Tinney, Mr. Lovat, Mr. Romilly, and Mr. Koe, for the
next of kin':

* ¢ Had the Thellusson Act never passed, the ultimate
disposition of the income of the residue, and of its accumulations
beyond the twenty-one years, must have continued in abeyance,
like the accumulated income for the twenty-one years, and the
whole would have gone either *to a son of Peter Shawe, or to
the plaintiffs, upon the death of Peter Shawe without male issue.
The Act has declared that the surplus accumulation is unlawful,
and that the income from the period at which accumulation
must cease, until the contingent event shall be determined, shall
go to the persons who would have been entitled to receive it,
if no accumulation had been directed or implied. There is in
this will no express direction for an unlawful accumulation ; but
it is sufficient that there is a direction which was capable, in
certain events, of exceeding the limits prescribed by the statute,
and which has, in the event that has actually happened, exceeded
those limits: Shaw v. Rhodes (1). * * We admit that the
plaintiffs take a vested interest for the purpose of *transmission
to their representatives, if Peter Shawe should die without
leaving a son, but not for the purpose of immediate enjoyment.
The residuary gift, supposing it to be unaffected by the statute,
would give the plaintiffs no interest for the purpose of enjoy-
ment, until the contingency is determined. How, then, can it
be contended that the statute, which makes the residuary gift
void for the excess, has the effect of placing the plaintiffs in a
better situation than they would have been had it left the gift
untouched, and of giving them & vested interest for the purpose
of immediate enjoyment? * * *

Mr. Spurrier, for the executor.

Myr. Pemberton, in reply.

Tae MasTer oF THE RoLLs (after stating the facts):
As the gift to the daughters of Lewis M‘Pherson was made
contingent upon the failure of male children of Peter Shawe,

(1) 43 B. B. 161 (1 My. & Cr. 135).
R.R.—VOL. XLIV. 17
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M‘Domm and Peter Shawe is still living, and may have sons, it has been
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considered that the income of the *residue of the testator’s estate
ought to be accumulated for the benefit either of a male child of
Peter Shawe, if he should come into esse, or of the daughters
of Lewis M‘Pherson, if Peter Shawe should die without having
a son. And accordingly such accumulation is stated to have
been made as long as the statute of 89 & 40 Geo. III. c. 98,
would permit ; and, the period of accumulation allowed by the
statute having expired, the question is to whom the income of
the residue of the testator’s estate, and of the accumulations
thereof lawfully made, is to be paid, until it shall appear that
Peter Shawe has not a son to take the residue with those
accumulations which, if there be no such son, will clearly belong
to the daughters of Lewis M‘Pherson.

Now the statute which forbids any one to dispose of property
by will, so that the income thereof may accumulate for more
than twenty-one years from the death of the testator, provides,
that in every case where any accumulation shall be directed
otherwise than as aforesaid, such direction shall be void, and
the ¢ profits and produce of the property, directed to be accumu-
lated, shall, so long as the same shall be directed to be
accumulated contrary to the provisions of the Act, go to and be
received by such person or persons as would have been entitled
thereto, if such accumulation had not been directed.”

The plaintiffs in this cause are four of the daughters of Lewis
M‘Pherson ; and they, together with some of the defendants in
the same interest, contend that, until the contingency shall be
determined, the income of the residue, and of its lawful-accumu-
lations, belongs to them. The gift to the daughters of Lewis
M‘Pherson is, indeed, a contingent executory bequest, and may
be defeated by a son of Peter Shawe; yet it is a right which
*vested in them, 8o as to be transmissible to their representatives ;
and that right is only prevented from being an absolute interest
by the possibility of a son of Peter Shawe coming into esse.
It is only with reference to this possibility that a direction to
accumulate is in this case implied. If there were no such
possibility, there would not only be no implication of a direction
to accumulate, but the daughters of Lewis M‘Pherson would be
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entitled to the immediate enjoyment. And it is argued that,
the implied direction to accumulate being rendered void by the
statute, the law gives the enjoyment to the legatee whose right
is vested, though subject to be devested by a subsequent event;
and that with this the statute concurs in giving the income to
the persons who would have been entitled to if, if thexe had
been no accumulation directed.

It is true that, if there be a gift of a legacy for life, with
a contingent executory bequest over, the contingent gift over is
held to vest in right, though it does not in possession : Barnes v.
Allen (1). It is true, also, that, where there is an immediate
gift of a legacy, with a gift over if the legatee die under twenty-
one, the first legatee, taking an immediate vested interest,
though subject to be devested, is entitled to the income until the
event, upon which the devesting is to happen, shall take place.
But in this case it is only upon the failure of male issue of
Peter Shawe that anything is given to the daughters of Lewis
M‘Pherson ; and, until that event happens, they can take
nothing in possession, though they may have a vested right
to a contingent interest, and that right may be transmissible to
their representatives.

In the present state of things nothing is given for immediate
enjoyment. The income of the residue, and of its lawful
accumulations, is not given by the will at all, if not given by
the residuary clause; and, if given by the residuary clause, is
made void by the statute, and so becomes a portion of the
residue, undisposed of by the will, and, under these circumstances,
it appears to me that it belongs to the next of kin.

[On a subsequent day the MasTER oF THE RoLLs held that the
unapplied income which had arisen during the life of the infant
Robert Shawe also constituted part of the residue (2 Keen, 520),
but as that income was expressly appropriated to the infant by
the will, the decision is not consistent with modern authorities.

—0.4.8] (1) 1 Br. C. C. 181,
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Held, that a person, entitled to an interest in property, subject to a
limitation over, in the event of his attempting to aliene or incumber the
income, may make inquiries, and take advice whether he can sell or not,
and do acts indicative of his wishes on the subject, without giving effect
te the limitation over.

UnpeRr several deeds, which were set forth in the pleadings,
the real and personal property therein comprised was vested in
trustees, in trust for Samuel Purefoy Harper, for his life, with
remainder to Elizabeth Harper, who survived Samuel Purefoy
Harper, for her life, with remainder to her two daughters, Mary
Jones and Louisa Jacques Purefoy Harper, in such manner as
she should appoint; and, in default of appointment, equally
between them. .

[By a marriage settlement dated the 5th day of September,
1824,] and made between Robert Trasler Scarborough of the
first part, Louisa Purefoy Jacques Harper of the second part,
and Henry Richard Harper and William Wyse of the third
part; [certain property belonging to Louisa Harper was vested
in trustees, on trust, as to the real estate, to pay the rents to
her for her life,] and, after her death, to pay the same to Robert
Trasler Scarborough, [her intended husband,] until he should
become bankrupt or insolvent, or a commission of bankrupt
should issue against him, or he should take the benefit of any
Act or Acts for the relief of insolvent debtors, or he should sell,
aliene, and charge, or incumber the said rents or profits, or any
part thereof, by way of anticipation, or attempt or agree so
to do, or should die, whichever of the said events should first
happen; and from and after the happening of any one of the
said events, and the failure or determination of the trust before
declared for Louisa, upon trust for the benefit of the children
of the marriage; and, in default of such issue, in trust for
Louisa and the heirs of her body ; and, in default of such issue,
in trust for the children of Mary Jones; and there was a corre-
sponding trust as to such part of the trust fund as consisted
of personal estate.

The marriage took effect, and there was no issue of the
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marriage ; and Louisa Purefoy Jacques Scarborough died in the
month of December, 1826, leaving her husband surviving her.
Elizabeth Harper, the tenant for life, died in March, 1832.

The bill was filed by William Jones and Mary his wife, and
the children of Mary Jones, against William Wyse, Robert
Bucknell, and Robert Trasler Scarborough. It charged that the
defendant, Robert Trasler Scarborough, *had become, and was
insolvent, and was insolvent in the lifetime of Elizabeth Harper ;
and that, in her lifetime, he attempted to sell his reversionary
interest in the trust property, by way of anticipation ; and that,
by reason thereof, he committed a forfeiture, and the trusts, by
the settlement declared in his favour, ceased and determined,
[and the plaintiffs claimed consequential relief].

The defendant Scarborough admitted that he was arrested
for debt, and was imprisoned in the Fleet from May, 1830, to
March, 1881 ; and that several of his creditors executed a letter
of licence, dated the 28rd day of December, 1831 ; but he denied
that he was ever insolvent, or that he ever compounded with his
creditors, or that he ever attempted to sell or incumber his
interest in the trust property.

The plaintiffs examined witnesses, and produced several
letters ; and, from the evidence, it appeared that the defendant
Sc'arborough did endeavour to raise money by sale or mortgage
of his interest in the trust property, and was prevented from
doing so only by the terms in which the settlement was expressed ;
and that he never executed any instrument purporting to be a
sale or charge, or an agreement to sell or charge the property,
because the persons with whom he treated, having become
acquainted with the terms of the settlement, refused to proceed
in the treaty for the sale or charge.

Mr. Spence and Mr. Geldart, for the plaintiffs. * * *

Mr. Tinney, for the defendant Scarborough :

* * His interest was to commence at the decease of the
tenant for life, and to continue, until he should commit any of
‘the acts afterwards enumerated. Now, he had done none of
the acts so enumerated after the death of Mrs. Harper; and
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indeed almost the whole of the evidence applied to acts done
previously to’ the' month-of Masch, 1882. * * A mere attempt
to aliene or incumber, not followed by any actual alienation or
incumbrance,—an attempt, which has not succeeded, and which
is not carried out by any solemn act, such as an assignment
of the property, furnishing evidence of the intention,—cannot
create a forfeiture, for otherwise a mere doubt or desire, on the
part of a person entitled to property, subject to such a limitation
as the present, might be a cause of forfeiture; and he might be
deprived of his property, if he merely took professional advice

" upon the question whether he could or could not alienate

his interest.

Mr. Pemberton, for the trustees :

Sir Anthony Mildmay’s case (1) is an express authority to shew
that a forfeiture cannot be created by a mere attempt to aliene ;
it is there said that ‘“ non definitur in jure quid sit conatus ; and
therefore the rule of law decides, that non efficit conatus nisi
sequitur effectus, and the law rejects conations as things uncertain
which cannot be put in issue.” It was held, therefore, that *a
proviso restraining Sir Anthony Mildmay from attempting or
going about to aliene the estate vested in him was inoperative.
So, in Pierce v. Win (2), where there was a devise to one,
and the heirs male of his body, with a proviso that, if he
attempted to aliene, his estate should cease, the Court held the
condition void ; ‘ for mon constat what shall be judged an
attempt, and how could it be tried.”” Ware v. Cann (3) is an
authority to the same effect. * * *

Mr. Spence, in reply.

Tae MasTer oF THE Rorrs (after stating the facts and the
effect of the evidence) : '

It is argued, on the part of the plaintiffs, that the conduct
of the defendant amounted to an attempt to sell, or incumber,

(1) 6 Co. 42 b. (3) 34 R. R. 469 (10 B. & C. 433).
(2) 1 Ventr. 321.
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within the meaning of the settlement, and that, in consequence
thereof, the limitation'‘over‘took''effect. In this argument I
cannot concur. It appears *to me, that a man, entitled to such
an interest and subject to such a limitation over, may desire to
sell, make inquiries, and take advice, whether he can sell or not,
and do various acts indicative of his wishes on the subject, with-
out giving effect to the limitation over; and, without saying,
that no act less than the signature of an instrument purporting
to sell, or to be an agreement to sell, could be an attempt to
sell within the meaning of this settlement, I think that the
acts done by the defendant in this case do not amount to such
an attempt; and that the plaintiffs fail in that part of their
argument.

Upon the question of insolvency, after a careful perusal of the
evidence, I think that it is to some extent, but not conclusively,
proved. The evidence consists in some degree of the letters and
admissions of the defendant; and as those letters and admissions
are not charged in the bill, the defendant has had no opportunity
of explaining them, if they admit of explanation.

It was argued, for the defendant, that, whatever evidence of
insolvency there might be, it related only to the time previous
to the death of Mrs. Harper; and that insolvency, previous to
the time when the defendant was to have the actual enjoyment
of the property, would not give effect to the limitation over. I
think that this argument is not sustained by the language of the
settlement ; and, if it were, it appears to me that the evidence
bears upon a time subsequent to the death of Mrs. Harper in
March, 1832.

Considering the state of the evidence, I think it necessary
to refer it to the Master to inquire whether the defendant
Scarborough, subsequent to his marriage, in the pleadings
mentioned, and when, became insolvent, with liberty for the
Master to state special circumstances.
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Tue, EARL or, WINCHELSEA ». GARETTY (1).
(2 Keen, 203—312; S. C. 7 L. J. (N. 8.) Ch. 99; 2 Jur. 367.)

A person domiciled in England, who was indebted in money upon bond,
died intestate, leaving real estate in Scotland, and the bond debts were
paid by the heir out of the produce of the real estate in Scotland :

Held, that the right of relief or demand against the personal estate,
which by the law of Scotland is given to the heir who has paid moveable
debts, is capable of being made available in England, where the personal
estate is the primary fund for the payment of all debts.

THis cause came on upon exceptions to the Master's report,
and upon a petition; and the question was, whether the debts
of Lady Mary Ker, which had been paid by her co-heirs out of
real estate in Scotland, ought to be repaid to them out of her
personal estate, to be administered in England.

Lady Mary Ker, and her sister Lady Essex Ker, as the co-heirs
of the Duke of Roxburghe, were entitled to certain real estates
in Scotland. They were domiciled in England, contracted debts
there, and executed joint and several bonds for securing the
payment of such debts.

In March, 1818, Lady Mary Ker died intestate. Her sister,
Lady Essex Ker, was her heiress-at-law and administratrix. She
entered, as she was entitled to do, on the Scotch estates, but did
not make up her titles to them according to the forms required
by the law of Scotland.

In the month of August, 1819, Lady Essex Ker executed a
testamentary deed of disposition, by which she intended to
dispose of the Scotch real estates which had descended to her
from Lady Mary Ker; but, as she did not make up her titles to
those estates, the same were, after her death in September, 1819,
claimed by the co-heirs of Lady Mary Ker, the Hon. Henrietta
Bellenden, John Bellenden Ker, and John Bulteel, who finally
established their title by a decision of the House of Lords.

Lady Mary and Lady Essex Ker had personal estates in
England, and, when Lady Essex Ker died, there *were joint
and several bonds of Lady Mary Ker and Lady Essex Ker
remaining unpaid.

The will of Lady Essex Ker was proved by the late Earl of

(1) Harrison v. Harrison (1872) L. R. 8 Ch. 342, 42 L. J. Ch. 495, 28 L. T. 143.
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Winchelsea, and Sir Robert Williams Vaughan, two of the
residuary legatees ; and they filed a bill against another
residuary legatee, against the Attorney-General as representing
charities, and against the co-heirs for the establishment of
the will, and the due administration of the estate of Lady
Essex Ker.

During the pendency of this suit, some of the bond creditors
of Lady Mary and Lady Essex Ker commenced proceedings in
Scotland to recover payment of their demands against the
co-heirs of Lady Mary Ker; and thereupon the co-heirs filed
their bill against the executors of Lady Essex Ker, who had
possessed the personal estate of Lady Mary Ker, praying an
account, and the due administration of that estate, and of the
estate of Lady Essex Ker, and that the same estates might be
applied in discharge of such of the debts of Lady Mary and
Lady Essex Ker as were, by the law of Scotland, of the nature
of moveable debts, and primarily chargeable, as between real
and personal representatives, upon the personal estate, and for
relieving the heirs ; and that the heirs might have the benefit of
the suit instituted by the Earl of Winchelsea and Sir Robert
Williams Vaughan.

The causes were heard together on the 18th of June, 1825,
and by the decree it was directed that the Master should take an
account of the personal estate of Lady Essex Ker, and of her
debts and legacies; and also an account of the personal estate
of Lady Mary Ker come to the hands of Lady Essex Ker, as her
administratrix. And the Master was to inquire of what real
estates Lady Essex Ker died seised, and which of such estates
*passed by her will or deed of disposition; and whether, by the
law of Scotland, there was a distinction between heritable and
moveable debts, as to the payment out of debtors’ real and
personal assets ; and whether, by the law of Scotland, any
creditors claiming moveable debts being paid out of debtors’
real estate in Scotland, or by the heir or person entitled to such
real estate, the heir or person entitled to such real estate was
entitled to be paid the amount out of the personal estate, regard
being had to the domicile of the debtor; and, if he should find
such right to exist by the law of Scotland, he was to inquire
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what debts of that nature had been proved against or paid out
of the, real estates in, Scotland of Lady Mary and Lady Essex
Ker, or by the heir, or person entitled to the said respective
estates in Scotland. .

In the course of the proceedings by the creditors in Scotland,
in August, 1828, being three years after the date of. the decree,
an agreement was entered into by the heirs of Lady Mary Ker,
and Sir Robert Williams Vaughan, for the sale of the Scotch
estates, which were accordingly sold ; and a sufficient portion of
the purchase-money was applied in payment of the joint and
several debts, but by such agreement the parties reserved their
mutual claims of relief in relation thereto; and in 1888 the
heirs commenced an action of relief, in the Court of Session in
Scotland, against Sir Robert Williams Vaughan, the surviving
representative of the Ladies Ker, and insisted that, by the law
of Scotland, he was bound to relieve the heirs of Lady Mary Ker
of her personal debts paid by them, and therefore prayed that
he might pay to them one half of the sums which had been paid
out of the proceeds of the freehold estates in satisfaction of the
joint debts; and, it being objected that the heirs were not
entitled to the relief prayed, because Lady *Mary Ker died
domiciled in England, the Lorp OrpiNary, in February, 1834,
directed a case to be submitted for the opinion of English
counsel, who, upon the case stated, gave their opinion that the
Scotch heirs were entitled, as against the executor and residuary
legatees of the personal estate, to claim for it exoneration from
the debts, or indemnity against them to their whole extent, but
not so as to disappoint or prejudice any legatee, not being a
residuary legatee.

Upon consideration of this opinion, and on the 18th of June,
1834, the Lorp OrpiNarY found Sir Robert Williams Vaughan
liable in relief and payment to the heirs as libelled, so far as
personal, to the extent of the executory funds of Lady Mary Ker,
intromitted with by Lady Essex Ker, and Sir Robert Williams
Vaughan ; and it afterwards appearing that there was a balance
of 1,4991. 8s. 04. arising from Lady Mary Ker’s estate, and that
the claims of the heirs against that estate exceeded that sum,
the Court of Session, on the 11th of March, 18385, decreed
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against Sir Robert Williams Vaughan for payment of the whole TxE Eaxwor

balance to the heirs.

Before the action for relief in Scotland was brought, and in
1827, the opinion of Mr. George Joseph Bell was asked upon the
questions of Scotch law, which were mentioned in the English
decree ; and Mr. Bell’s opinion was set forth in the Master’s report.

After the termination of the proceedings in Scotland, another
opinion was obtained from Mr. Bell, from the Lord Advocate Mr.
John Murray, from Mr. Currie, and from Mr. Maitland ; and in
conformity with these opinions, the Master found by his separate
report, that by the law of Scotland, there was a distinction
between heritable and moveable debts, as to the payment out
of the debtor’s *real and personal estates, and that, by the law
of Scotland, when creditors claiming moveable debts are paid
out of the debtor’s real estate in Scotland, or by the heir or
person entitled to such real estate, the heir, or person entitled
to such real estate is entitled to be repaid, regard being had to
the domicile of the debfor.

To this report Sir Robert Williams Vaughan, the surviving
executor, excepted, on the ground that no sufficient evidence was
produced to the Master as to the law of Scotland, in respect to
the matters directed to be inquired into by the decree.

Mr. Pemberton, Mr. Griffith Richards, Mr. Hope, and Mr.
Stuart, in support of the exceptions. * * *

My. Tinney and Mr. Everett, contra. * * *
Mr. Pemberton, in reply.

Tae MasTER oF THE RoLLs (after stating the facts):

The question in this case arises upon the fact that the debtor
was not domiciled in Scotland, but in England; and it was
argued both as a question of general law, and as a question upon
the principles of Scotch law.

From the inquiry, directed by the decree, it seems that this
Court considered that the question was to be determined by
the law of Scotland; and from the inquiry directed by the

Lorn» ORDINARY in the relief suit in Scotland, it seems that the
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by the law of England.

By the law of England, the personal estate is the primary fund
for the payment of all debts contracted by the deceased person
whose estate it was.

By the law of Scotland, moveable debts are primarily and
properly chargeable upon the personal estate. The creditor
may, indeed, enforce payment against the real estate in the
hands of the heir; but, if he does so, the heir is entitled to relief
against the executors out of the personal estate; in other words,
according to the law of Scotland, the real estate, though subject
to the payment of moveable debts, is only a subsidiary fund
for the purpose of payment. Payment by the heir does not
extinguish the debt, but vests in him a right to recover the
amount against the personal estate, and constitutes him a
creditor against the personal estate; and whether *he can
enforce payment against the personal estate, which is to be
distributed according to the laws of another country, which
makes the personal estate the primary fund for the payment of
debts, is the question.

Primd facie there would seem to be no difficulty; the heir,
having by the law of the country in which the land lies, a right
to relief or exoneration, would seem to be at liberty to make that
right available in a country where the personal estate is the
primary fund for the payment of all debts.

But it is objected, that, in all the opinions upon which the
finding of the Master rests, it has been assumed that the law of
domicile makes no difference, whereas it is clear that the domicile
determines the law by which the personal estate is to be dis-
tributed ; and that, although it be true that in England the
personal estate must be applied in exoneration of the English
heir of real estate, yet that the right of the heir to be exonerated
is founded on the law peculiar to England, and that a foreign
heir of foreign lands is not entitled to the same relief as an
English heir of English lands. The law of England, it is said,
affords no relief to foreign real estate out of English personal
estate; and although the law of Scotland regulates the adminis-
tration of the real estate, and provides that the real estate,.if
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applied in payment of personal debts, shall be exonerated out of
the personal estate, the proposition must be limited to personal
estate of which the distribution is regulated according to the
law of Scotland, and consequently to the personal estate of
debtors domiciled in Scotland.

Several cases were cited. They sufficiently establish the
propositions, which are not disputed on either side; and Drum-
mond v. Drummond (1) establishes that a Scotch *heir is ultimately
liable to pay heritable debts which have, in the first instance,
been paid out of the personal estate distributable according to
the law of England ; but no case has occurred in which it has
been decided that the Scotch heir, having paid moveable debts,
is entitled to be relieved out of the personal estate distributable
according to the law of England ; and that is the question here.

The personal estate is taken by the administrator, according
to the law of England, subject to the payment of all the debts
of the intestate.

The real estate is taken by the heir, according to the law
of Scotland, subject to the payment of all moveable debts,
but with a right of relief out of the personal estate, and
subject to the payment of all heritable debts without such right
of relief.

As to the heritable debts, in respect of which there is no such
right of relief, the heir is not entitled to the benefit of the English
law, whieh makes the personal estate subject to the payment of
all debts. The Scotch law, which makes the heir ultimately liable
to the payment of such debts, and which governs the distribution
of the real estate, prevails in favour of the persons entitled to the
personal estate distributable according to the law of England.

As to personal debts, in respect of which there is such right to
relief, the English law subjects the personal estate to all debts;
the Scotch law relieves the real estate as far it can consistently
with the claims of the creditors. The heir, by paying, satisfies
the creditor, but at the same time acquires for himself a right of
demand against the executor; he may, if he pleases, take an
assignation *of the debt, and make it available; but that is
not necessary, because, without any assignation, his own claim

(1) 6 BrAP. C. 601.
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to relief subsists and constitutes him a creditor against the
personal ‘estate.

Under these circumstances the question does not appear to me
to be fully stated, when it is said to be whether a foreign heir of
foreign lands is entitled to the same relief as an English heir
of English lands. The case is, that a foreign heir of foreign
lands is, in respect of those lands, subsidiarily liable to pay debts
to which the personal estate, distributable according to the law
of England, is primarily liable ; and that, having paid the debt,
he is by the law of the country in which the land lies constituted
a creditor upon the personal estate distributable according to the
law of that country. And it is under these circumstances, and
without reference to English tenures, or the title to exoneration
which an English heir may possess, that the question arises,
whether the subsidiary debtor, or the person who by the law of
a foreign country is constituted surety for the payment of debts,
primarily chargeable on another fund, and paying the debts by
force of, and according to the law which constitutes him a creditor
upon that other fund, is or is not entitled to make his title as
creditor available in another country, where the personal estate
is distributable, and where the law makes the personal estate
primarily liable to the payment of all debts. And, upon con-
sideration of the case, I am of opinion, that the right of relief or
demand against the personal estate, which in the administration
of the real estate by the law of Scotland is vested in the heir who
has paid moveable debts, is capable of being made available in
England, where the personal estate is the primary fund for the
payment of all debts. .

In-this case the personal estate seems to have been principally,
if not wholly, in England ; but whether in England or in Scot-
land, it was, by reason of the domicile, to be administered
according to the law of England, and it was with reference to
this, that the Judges of the Court of Session asked the opinion
of English lawyers before their decision in the relief suit; and
in relying upon that decision, and the several opinions which are
set forth in the report, it does not appear to me that the evidence
before the Master was not sufficient to support the conclusion at
which he has arrived ; and I am of opinion that the exceptions
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must be overruled, and that, upon the petition, the report must
be confirmed. And I think that an order should be made for the
application of the personal estate of Lady Mary Ker in satisfaction
of her share of the personal debts which have been paid out of
the proceeds of her real estates in Scotland ; and the amount
thereof, if not already ascertained, ought now to be ascertained
by proper inquiries before the Master. The argument having
been employed upon the question of right, nothing was said
upon the details, and without further assistance from the Bar I
am unable to state whether the sums are correctly stated in

the petition.

CHERRY ». BOULTBEE.
(2 Keen, 819—325; 8. C. 7 L. J. (N. S.) Ch. 178.)

[SEE the report of this case on appeal affirming the decision of
the MasTER oF THE RoLLs (4 My. & Cr. 442).]

Tre BANK or ENGLAND ». ANDERSON.

2 Keen, 328—443; S. C. 7 L. J. (N. 8.) Ch. 265; 3 Bing. N. C. 389;
4 Scott, 30; 6 L. J. (N. 8.) C. P. 158.)

A copartnership, consisting of more than six persons, and carrying on
the trade or business of bankers within the distance of sixty-five miles
from London, cannot, under the 3 & 4 Will. IV. c. 98, and the other
Acts now in force respecting the Bunk of England, in the course of such
trade or business as bankers, accept a bill of exchange payable at less
than six months from the time of giving such acceptance.

[TEis was a motion for injunction before the Master of the
Rolls, who sent a case to the Common Pleas raising the question
stated in the head-note. The case is fully reported in the
Common Pleas in 3 Bing. N. C. 589. The MasTEr oF THE RoLLs
adopted the certificate of the Common Pleas and granted the
injunction in accordance with the headnote. A petition of appeal
was presented to the House of Lords, but was not prosecuted.
The decision was subsequently considered and substantially
affirmed by the House of Lords in the similar case of Booth v.
The Bank of England, reported in 7 Cl. & Fin. 509, 6 Bing. N. C.
415, and see the next page.]
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HOLE ». ESCOTT.
(2 Koen, 444—465; 8. C. 6 L. J. (N. 8.) Ch. 355; 1 Jur. 424.)
[See the report of this case on appeal taken from 4 My.
& Cr. 187, in a future volume of the Revised Reports.]

Tae BANK or ENGLAND ». BOOTH (1).

(2 Keen, 466—496; 8. C. 7 L. J.(N. 8.) Ch. 261 ; affirmed by House of Lords,
7 CL. & Fin. 509—548.)

A bank at Kingston, in Upper Canada, drew a bill payable at sixty
days after sight, directed to G. P., manager, Joint Stock Bank, London,
which was accepted by G. P., who was the manager of the London Joint
Stock Bank, but not a shareholder or partner in that concern, in these
words : ¢ Accepted at the London Joint Stock Bank. GEORGE PoLLARD.”
By an arrangement between the London Joint Stock Bank and the
Canada Bank, the London Joint Stock Bank guaranteed the payment
at maturity of all bills of exchange so drawn by the Canada Bank to the

extent of 40,000/.

Held, that this transaction was a violation of the exclusive privileges
of the Bank of England within the 3 & 4 Will. IV. c. 98, and the other
Acts relating to the Bank. And an injunction was granted accordingly
against the London Joint Stock Bank, G. P., and their agents.

[TrE purpose and object of this litigation, as well as the facts
of the case, are sufficiently set forth in the following judgment of

the MasTeR oF THE RoLLs :]

Tre MasTteRr oF THE RoLLs:

The object of the motion made by the Bank of England in
this case is, to restrain the London Joint Stock Bank from
borrowing, owing, or taking up, in England any sum or sums
of money on their bills of exchange, payable on demand, or at
any less time than six months from the borrowing thereof.

The London Joint Stock Bank is a partnership consisting of
more than six persons, who carry on the business of bankers in
London. Mr. George Pollard is their manager, but is not a
partner or shareholder.

The Commercial Bank of the Midland district is a banking
partnership, carrying on business at Kingston in Upper Canada.
Mr. John 8. Cartwright is their president, and F. A. Harper

is their cashier. )
(1) See last preceding page,




YoL. XLIV.] 1837. CH. 2 KEEN, 489—490.

273

In the spring of 1837, the Commercial Bank desired to employ THE BAxk or

the London Joint'Stock 'Bank @8 their London agents, and to
obtain from them advances of money to a large amount, and for
that purpose to draw upon them bills of exchange sixty days
after sight.

The London Joint Stock Bank, conceiving that to accept
such bills might be a violation of the privileges enjoyed by
the Bank of England, and, having been apprised by the Bank
of England that it would be so considered (by letter, dated
the 6th of May, 1837, and addressed by Pollard to Harper),
proposed to the Commercial Bank to adopt either of these
two expedients ; first, that the Commercial Bank should
issue promissory notes, payable at the London Joint Stock
Bank ; or secondly, that the Commercial Bank should draw
upon *‘ George Pollard, manager of the London Joint Stock
Bank, London; " and that the due payment of the manager’s
acceptances should be guaranteed by the London Joint Stock
Bank.

In answer to these proposals, the Commercial Bank in a letter,
dated the 21st of June, 1887, and addressed by Harper to
Pollard, expressed themselves as follows: ‘“The Board have
also taken into consideration both the modes you propose for
valuing on you so as not to come within the potwer of the Act
in favour of the Bank of England, and prefer that of drawing
on you, as manager, at sixty days’ sight, being the date at
which bills are commonly negotiated, and which the public
would prefer. Such being their decision, please send me the
*guarantee of your bank to protect the drafts of the president
of this institution.”

In anticipation of the guarantee being sent, John S. Cart-
wright, the president of the Commercial Bank, drew upon
George Pollard a bill of exchange, which was expressed as
follows :

“1,000l. sterling. Kingston, Upper Canada, 25th July,
1887. Sixty days after sight, pay this, my first of exchange
(second and third unpaid) to the order of F. A. Harper,
cashier, the sum of 1,000l. sterling value received, which

place to account of the Commercial Bank, Midland distriet,
R.R.—VOL. XLIV. 18

ENGLAND

.
BooTH.

[ *490]
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TueBank or with or without further advice. Jomn S. CarTwricHT, President,

ENGLAND
v.
BooOTH.

[ %491 ]

to George! Pollard,CEsq); Manager, London Joint Stock Bank,
London.”

About the time when this bill was drawn in Canada, the
London Joint Stock Bank received the letter of the 21st of June,
containing the information that the Commercial Bank preferred
the mode of valuing by drawing bills on George Pollard, as
manager; and thereupon, by letter dated the 29th of July,
1837, and addressed by Boyle, their secretary, to the president
and directors of the Commercial Bank, they communicated
to the Commercial Bank their approbation of the mode of
drawing which the Commercial Bank had selected, and sent
to Canada a guarantee signed by six trustees, and expressed
as follows :

“To the Commercial Bank of the Midland district, Upper
Canada, London, 26th July, 1887. GenTLEMEN,—In con-
sideration of your keeping & banking account with the
London Joint Stock Bank, we, as trustees of the company,
hereby engage that the capital stock and funds of the company
ghall be liable to you for, and shall make *good to you any
balance that may become due to you on your current or other
account with it; and that the said London Joint Stock Bank
will provide on your behalf the necessary funds to pay at
maturity all such bills as may be drawn by your bank
upon, and accepted by Mr. George Pollard, manager of the
said London Joint Stock Bank. We are, &c.” Signed by six
trustees.

They also sent to the Commercial Bank the form of an
agreement (which in the month of September following was
duly signed), whereby the Commercial Bank agreed to pay
to the trustees of the company on demand such sums of
money as might at any time be due from them to the
London Joint Stock Bank; and advertisements, stating the con-
nection between the two companies, but not adverting to the
peculiar nature of this arrangement as to bills of exchange,
were published.

The bill of the 25th of July, 1837, was received by the Bank
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of England about the end of September, and was presented for TzEBanxor
acceptance on the 2nd of October; and was then accepted by Em: AND

Mr. Pollard in the manner and form following : Boot.

*“ Accepted 2nd October, 1887, at the London Joint Stock
Bank. Gmorce Porrarp.”

The Bank of England objected to the form of this acceptance.
Mr. Pollard refused to alter it, and after some discussion the bill
was paid under discount.

The London Joint Stock Bank, however, now carry on, and
claim to be entitled to carry on their business as agents of the
Commercial Bank in Canada; and they make, and claim to
be entitled to make, advances to the last-mentioned bank, upon
or by means of bills of exchange, *drawn on George Pollard, and [ *492 ]
accepted by him under the arrangement and guarantee before
mentioned ; and the only alteration made, or proposed to be
made, in the form of the bill, is to omit the word ‘‘ Manager ” in
the address to George Pollard.

The question is, whether this course of proceeding is legal
under the Bank Acts, the last of which is the statute 8 & 4
Will. IV. c. 98.°

The third section of the Act permits any partnership
(although consisting of more than six persons) to carry on
the business of banking in London, provided that such part-
nership do not, during the continuance of the privileges of
the Bank of England, borrow, owe, or take up in England any
sum or sums of money on their bills or notes payable on
demand, or at any time less than six months from the borrowing
thereof.

The effect of that clause was much considered in the case
of The Bank of England v. Anderson (1), and, not being
aware of any reason for doubting the judgment of the Court of
Common Pleas in that case, I must, on the present occasion,
assume that it was rightly decided. And the London Joint
Stock Bank being a partnership consisting of more than six
persons, and carrying on the business of banking in London,

(1) See ante, p. 271.
18—2
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TaeBankor and the bills which are acéepted by George Pollard in the course

ENGLAXND

C.
BoOTH.

[ *493 ]

of the''dealing’ before -described, being payable sixty days
after sight, the question seems reduced to this; whether, in
the course of this dealing, and in respect of bills so accepted,
the London Joint Stock Bank do or do not owe money in
England on their bills. '

As the Bank Acts were made for the purpose of giving effect to
an agreement between the Bank of England and *the publie, for
which valuable consideration was given by the Bank, they must
be construed, and effect must be given to them, according to
the intent and meaning of them, so far as the intent and
meaning can be discovered by fair and just construction. And
it must be observed, as was argued for the plaintiffs, that,
if the expedient which has in this case been adopted for
evading the statute should be successful, there seems to be
no reason why the defendants, the London Joint Stock
Bank, might not, in the name of their agent Mr. Pollard,
issue promissory notes payable on demand to any amount;
and it would not be difficult to suggest indirect means by
which such notes might be made to circulate on the credit of
the company.

It is admitted, on behalf of the London Joint Stock Bank,
that their object has been, and is, to avoid the provisions
of the Bank Acts. They allege that accepting bills in the
manner before described is not within the strict letter and
meaning of the Act; that they have a right to do everything
which is not strictly and directly forbidden; and their argu-
ment is that, as the London Joint Stock Bank are not
by that name, and in that character, parties to the bills,
the bills are not ‘ theirs,” and they do not owe money upon
them.

But admitting that an indorsee, a stranger to the trans-
actions and arrangement between the London Joint Stock
Bank and the Commercial Bank, who had not received the
bill on the credit of the London Joint Stock Bank, would
have no right to consider the London Joint Stock Bank as
acceptors or parties to the bill, the question is not thereby
disposed of.
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It is to be considered what is the relation between Mr. Pollard, TreBaxxor
the London' Joint Stock Bank, and the *Commercial Bank, in Em:: AND
these transactions and in respect of these bills. Boora,

Pollard is a mere agent without any personal interest; his [ =45¢]

office is to do something by which the two banks are enabled to
transact their business together in the manner they desire; he
does this by the authority, and for the profit, of the London
Joint Stock Bank ; he was never meant to be primarily, if at all,
liable to the Commercial Bank, the drawers of the bills; as
between him and them, he has entered into no contract to pay.
He and they rely on the London Joint Stock Bank, who have
not contracted to become liable in case of his failure to pay, but
have contracted to provide funds for payment of the bills
accepted by him at maturity. They do that which would
belong to them or be their duty as acceptors; and the bills
are avowedly drawn in the transaction, and for the purposes of
their business as agents and correspondents of the Commercial
Bank; and under these circumstances I think, that the bills
may without impropriety or any strain of language be called
their bills. Their names are not upon the bills as parties:
but they are the persons who authorised the drawing—autho-
rised the acceptance—are bound to provide for the payment—
and are entitled to the profit arising from the acceptance
and payment. I have no doubt that they consider these bills
as their bills, at least in the sense of their having to pro-
vide funds for paying them; and for the purposes of the
Bank Acts, I think that the law must also consider the bills
to be theirs.

It appears to me, also, that they owe money upon the
bills when accepted ; for, although they are not parties, and
may not be liable to an indorsee, who has not received the
bills on their credit, yet, as regards the drawers, they are
under an obligation to do that which *is equivalent to pay- [ *495]
ment, namely, to provide the funds to enable their agent to
pay. Their obligation arises upon the acceptance by their
agent; they then owe or become liable to pay (in this case
the expressions are equivalent) the sum which is due on
the bills. In all transactions and accounts between the two
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THE BaNkoF banks, the existence of this obligation or liability must un-
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1840,

doubtedly 'be recognised; and, for neglect of the duty which
they thus contract to perform, they are answerable to the
drawers.

It was argued, indeed, that the London Joint Stock Bank, not
being parties to the bill, cannot be sued upon the bills them-
selves, and for that reason cannot be deemed to owe money upon
the bills; that the engagement to provide the money for payment
is collateral, and an obligation upon that collateral agreement is
no obligation upon the bills.

I do not, however, think it necessary to give any opinion upon
the question, whether the London Joint Stock Bank can be sued
directly upon such bills as these or nat.

For the reasons I have stated, it appears to me that they owe
money on the bills; and I think that this conclusion is in no way
affected by the form of the action or suit in which they might be
compelled to satisfy their obligation.

On the whole, therefore, I am of opinion that the privileges
to which the Bank of England is entitled by virtue of their
agreement with the public, confirmed by the statutes, are
violated by such acceptances as have been made in this case;
and that an injunction ought to be awarded.

Let an injunction be awarded to restrain the society or
partnership called the London Joint Stock Bank, and every
partner therein, and the defendant George Pollard, and every
clerk, servant, or agent of the same partnership, from accepting,
or causing to be accepted, in the name of the said partner-
ship, or in the name of the said George Pollard, or any other
name on behalf of the said partnership in the course of their
banking transactions, any bill or bills of exchange payable on
demand, or at any less time than six months from the acceptance
thereof.

[This decision was affirmed upon appeal to the House of
Lords under the title of Booth v. The Bank of England, as
reported in 7 Cl. & Fin. 509—548.]
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M<DONALD », BRYCE.
(2 Keen, 517—520; 8. C. 7 L. J. (N. S.) Ch. 217.)
[SEE note, ante, p. 259.]

LYNN ». CHATERS.
(2 Keen, 521—526.)

An agreement was entered into for the sale of a ship to A. and B,,
(one third share to A. and two thirds to B.), at the price of 750/.; and,
if default should be made by the purchasers, for the resale of the ship,
the deficiency, if any, upon the resale, to be made good by the defaulting
purchasers. Possession of the ship was delivered to the purchasers by
the vendors, who received 230/. from A., and two bills of exchange,
drawn by the vendors, and accepted by A., for the remaining 500/. In
the bills of sale, by which the agreement was carried into effect, the
purchase-money for the one third share and two third shares of the ship
was expressed to have been paid by A. and B. respectively. The
acceptances of A. were dishonoured, and he became bankrupt.

On a bill filed by the vendors, who had become entitled to the whole
interest in the purchase-money, against B., who had become the sole
owner of the ship by purchase from A.’s assignee, praying specific per-
formance of the agreement, and payment of the unpaid purchase-money
by B., or that the ship might be sold, and the proceeds applied in pay-
ment, the Court held that it had jurisdiction, and decreed an account
and payment of the unpaid purchase-money by B., or a resale of the
ship, in default of payment in a limited time.

Tae plaintif John Lynn, his son James Lynn, and the
defendant Cornforth, were the joint owners of a ship called
the Friends, the share of Cornforth being mortgaged for more
than its value to the plaintiff. They were desirous of selling
the ship, and employed William Willins as their agent for
that purpose.

William Willins, as agent for the plaintiff, agreed to sell;
and John Wright, acting for himself, and also on behalf of the
defendant Chaters, agreed to purchase the ship for the sum of
750l. ; one third to be paid immediately in cash, one third in
three months. and the remaining third in six months. It was
understood that Wright and Chaters did not purchase in equal
shares, but Wright was to have one third, and Chaters two
thirds; and it was agreed, that if any default should be made
by the purchasers, the money paid in part should be forfeited
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to the use of the sellers, who were to be at liberty to sell the
ship again; and if, upon the resale, there should be any
deficiency, the same was to be made good by the defaulting
purchasers.

On the 16th of August, 1833, the parties met to complete the
purchase; and the three bills of sale were executed (1). *The first
related to the share of the defendant Cornforth; the substantial
interest was disposed of by the two other bills of sale; by one
of which the plaintiff John Lynn and his son, assigned two
third shares, of the ship to Chaters, in consideration of
492l. 8s. 9d., expressed to be paid by him; and by the others
of which they assigned the remaining third share of the ship
to Wright, in consideration of 257l. 16s. 8d., expressed to be
paid by him. All that was in fact then paid, was a sum of
2501., which was paid by Wright by a cheque on his bankers:
but Wright accepted two bills for 250l. each, drawn upon him
by the plaintiff and his son, one payable in three and the other
in six months. Upon this payment, and the delivery of these
acceptances, the possession of the ship was delivered to the
purchasers.

James Lynn, the son, died on the same day on which the bills
of sale were executed, and the plaintiff took out administration
to his estate.

The two bills were dishonoured when presented for payment,
and Wright became bankrupt.

Payment being demanded from Chaters, he refused ; and, on
an action being brought against him, he pleaded that, by the
execution of the bill of sale, wherein the sum of 492l 3s. 9d.
was expressed to be paid, the plaintiff was precluded from
alleging that the defendant Chaters had not paid for his shares
of the ship. The plaintiff, being advised that this plea was
good, abandoned his action, and filed this bill, which prayed,
that the defendant Chaters might be decreed specifically to
perform the agreement, and pay the amount of the two bills;
or that the ship, of which (by purchase from the assignees of

(1) See now Merchant Shipping Act, 1894, ss. 24—26, 44, Sch. L,
Part I,
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Wright) the defendant had become the *sole owner, might be
sold, and the proceeds applied in payment.

Two objections were raised, on the part of the defendant
Chaters, to the relief sought by the bill : first, that * * the
Court could not decree specific performance of & contract for
a chattel. [Secondly that] when the possession of the ship was
parted with, and the plaintiff received payment, partly in cash
and partly in bills of exchange accepted by Wright, the plaintiff’s
claim in respect of the bills of exchange became a mere pecuniary
demand, which lay altogether at law.

* L] » * L

Mr. Swanston, for the defendant Chaters.
Mpr. Pemberton, Mr. Kindersley, and Mr. Paynter, contra.

Tae MasTER oF THE RoLis (after stating the facts) :

On behalf of the defendant Chaters, it was alleged that the
Court had no jurisdiction to give relief in such a case; but
considering that the money, the receipt of which was acknow-
ledged, was in point of fact, not paid; that the defendant has
availed himself of that acknowledgment to defeat the plaintiff’s
claim; that by this defence the plaintiff was compelled either
to submit to the abandonment of his just claim altogether, or
come here, at the least, for discovery; and that there is an
agreement which gives the plaintiff a right to sell the ship
if the purchase-money were not paid; I am of opinion that
this Court has jurisdiction to give relief if a proper case be
made out.

The defendant Chaters, indeed, alleges that the plaintiff has
been paid for the ship, by payment of 250!. in money, and the
delivery of two bills of exchange, accepted by Wright, for 2501.
each : but the delivery of bills of exchange is not payment in
satisfaction of the debt, whatever the effect may be until failure
of payment after the bills become due. But then he alleges,
that by the agreement, he was not to be liable to pay the bills;
and if this be so, this bill must be dismissed, for its sole purpose
is to obtain, as against Chaters, payment of the money due on
the bills, ‘
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He says that he had money in Wright’s hands, to be applied in
the purehaselof a. ship ;'that this was known to the vendors, who
agreed to give Wright some time for payment, allowing him to
retain the defendant’s money in his hands in the mean time;
and it was in consequence agreed, that the bills taken in pay-
ment should be the bills of Wright alone, and that he, Chaters,
was to have nothing to do with the payment of them, or of
the amount thereby secured. The statement is not in itself
probable: but the bills were accepted by Wright alone, and
that fact affords at least some countenance to the defendant’s
statement. William Willins was the agent of the vendors;
and it seems that Chaters was desirous not to be a party to the
bills which were to be given; for on the 16th of August, 1833,
he requested Willins to use his influence with the plaintiff, and
his son James, to induce them to take the bills of Wright
alone, for securing the unpaid purchase-money. To this Willing
objected, saying it would not be regular; and he afterwards
informed James Lynn, the plaintiff’s son, of this proposal, and
advised him not to accept it, but to get Chaters to draw on
Wright, which James Lynn said he would do. Under what cir-
cumstances James Lynn afterwards, on the same day, took the
bills of Wright alone, does not appear: he died suddenly of the
cholera on that day.

But the evidence of Willins is distinct, that in arranging the
payment, he proposed to Wright that the bills should be drawn
upon him by Chaters; that Wright agreed to that, and said,
¢ Certainly, it is the proper way;” and from his evidence I
collect that he thought that arrangement had been carried into
effect. Wright, who has been examined for both parties, distinctly
says, in his deposition for the plaintiff, that there was no agree-
ment between him and the agent for the vendors and Chaters,
*or between Chaters and him, and the purchase-money should
be paid or secured by his bills alone, in exoneration of Chaters.
And Willins, in his examination for the defendant, states that he
never, before the 16th of August, 1838, heard or understood from
Chaters and Wright, or either of them, that Chaters would have
nothing to do with the bills, or that Chaters had money in
Wright's hands, to pay for Chaters’s shares of the ship. Wright
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also, in his examination for the defendant, says distinctly, that
it was not part of the agreement that Chaters was not to be
a party to the bills.

The simple fact, therefore, in support of the defendant’s case
is, that James Lynn took bills which were drawn upon and
accepted by Wright & Co., the firm under which Wright carried
on business, and in which Chaters had no concern.

James Lynn died on the same day on which this transaction
took place; and Willins says he does not believe that James
Lynn knew what he was about on that day. Upon that part
of the evidence I place no reliance; but upon the evidence
strictly applicable to the subject, and seeing that the reasons
assigned by Chaters, for the acceptance of the bills, by Wright
alone, are disproved, I am of opinion that Chaters remained liable
for the payment of the unpaid purchase-money, notwithstanding
the form of the bills given for the amount.

Decree therefore an account and payment, and declare
that the plaintiff has a right to have the ship sold in default
of payment by a limited time.

[The following reports to the end of this volume (2 Keen),
were prepared by Mr. Beavan, who completed the volume in
consequence of Mr. Keen’s illness. ]

MACKINNON ». PEACH.
(2 Keen, 555—563; 8. C. 7 L. J. (N. S.) Ch. 211.)

A bequest of chattels to two legatees, share and share alike, and upon
the demise of either of them without lawful issue, then the share of
her so dying to go to the other. One of the legatees died in the
testator’s lifetime: Held, that the other was absolutely entitled by
survivorship.

Tae question [stated in the head-note] arose upon the construc-
tion of the will of Charles Mackinnon, Esquire. The testator, at
the date of his will, had two daughters, the plaintiff and her sister
Maria Sophia ; and by his will dated the 22nd of March, 1881, * *
the testator thus expressed himself: ““I request that my plate
and plated ware, together with the pearls and other articles in
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menmox my possession, may be divided between my dear daughters

Pmca

[657)

[ 558 ]

[ 359 ]

Maria ‘Sophia ‘and Sophia Jane, share and share alike; and
upon the demise of either of them without lawful issue, then
the share of her so dying shall go to her sister; and failing of
my said dear daughters and their lawful issue, the said plate and
plated ware, pearls, and other articles, are to be sold, and the
proceeds or sale value is to be in the meantime laid out as a part
of my estate, in the established parliamentary funds of Great
Britain.” * #* #

The daughter Maria died in June, 1888, unmarried, and
on the 14th of September, 1888, the testator made a codicil
to his will, in which he [noticed the death of his daughter
Maria, and made further dispositions in favour of his daughter
Sophia, but did not refer to the specific bequest hereinbefore
mentioned] .

The testator died in 1888.

[The question was], whether the share of the plate, &c.,
originally given to Maria Sophia, in consequence of her death
in the testator’s lifetime, devolved to the plaintiff, the other
daughter. * * *

Mr. Pemberton and Mr. Renshaw, for the plaintiff, contended
that the plaintiff, the surviving daughter, was entitled to the
plate absolutely. * * #

Mr. Tinney and Mr. Beavan, contrd, argued that the gift
of the plate to the daughters, ‘“to be divided between them,”
created a tenancy in common, and therefore the benefit of the
gift would not pass to the survivor, unless by the express gift
over upon the *demise of one without lawful issue. That the
gift over was void, as it was to take effect upon an indefinite
failure of issue. They contended that the gift of one half of the
plate, &c., would consequently lapse and fall into and form part
of the residue. They also contended that if the gift over were
void in the first instance, the circumstances of the death of one
of the daughters in the testator’s lifetime would not cure its
original invalidity. * * *

Mpr. Richards, for the trustees.
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Mr. Pemberton, in reply. * * * MAOCKINNON
PE:bB.
Tae Master oF THE RoLis [upon the point here reported [ 560 ]
said] :

The gift is to two, to be divided between them, share and
share alike; and if both had survived the testator, they
would have been entitled as tenants in common; as one
died in the lifetime of the testator, her share in one sense
lapsed, as to her, and could not be claimed by her represen-
tatives; but, in the event of either daughter dying without
lawful issue (and in this case the deceased daughter died
unmarried), her share is given to her sister, i.e. to the survivor
of the two daughters; and I am of opinion, that the circum-
stance of the deceased daughter having died in the lifetime
of the testator, does not prevent the gift over to her sister
from taking effect, and consequently, that the plaintiff is
now entitled to *the whole of the plate and plated ware, [ *s61]
pearls, and other articles comprised in the clause of the will
to which I have referred. * * *

EYRE ». MARSDEN (1). 1838.

12 Keen, 564—>581; 8. C. 7 L. J. (N. 8.) Ch. 220; on appeal, 4 My. & Cr. J;“"; 6.
‘ 231—248.) July 9, 10.
. . Rolls Court.
[SeE the report of this case on appeal, to be given in a later Lord ¢
volume of the Revised Reports.] LA?;&}.IKLE.
JACKSON ». NOBLE (2). 1838. .

(2 Keen, 590—597; 8. C. 7 L. J. (N. 8.) Ch. 133; 2 Jur. 251.) March 26.

A testator gave real and personal estate to his daughter A., and to Rolls Court.
two other persons, upon trust, to permit A. to receive the rents and Lord
interest for life, for her separate use, and after her decease in trust to L”ﬁ“ﬁ‘“‘n'
convey to her heirs, executors, &c.: but, in case A. should marry, and [ 5;0']

(1) Hurst v. Hurst (1884)28 Ch.D. (2) Gatenby v. Morgan (1876) 1
159, 5¢ L. J. Ch. 190. Q. B. D. 685.
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have no children, then the property to belong to D.; or in case of his
deceasé before Ai; then to his children: Held, that A. took an absolute
equitable estate, with an executory gift over, to D. and his children, and
D. having died in the lifetime of A., leaving no children : Held, that A.
was absolutely entitled to the property.

Tuis was a bill filed by Mary Anne Jackson and others,
against Mary Ann Noble and Edward Leslie, praying that the
wills of David Russen, George William Russen, and Jane Russen,
might be established, and that the rights of the parties to certain
property given by the will of David Russen, to the defendant
Mary Ann Noble, might be declared, and that consequential
relief might be given.

On the 29th October, 1818, David Russen made his will, [and
thereby gave and bequeathed certain freehold and leasehold
property and 1,000{. 3 per cent. stock unto his daughter Mary
Ann Russen, and Matthew Peter Davies, of Saint Martin’s Le
Grand, and George William Russen, of Aldersgate Street,
Gentleman, their heirs, executors, administrators, and assigns,
in trust to permit and suffer his said daughter, M. A. Russen,
and her assigns, to receive and take the interest and divi-
dends of the said 1,000l. stock, and the rents, issues, and
profits of the said several estates, for her natural life, for her
separate use. And from and after the decease of his said
daughter, in trust to convey and assign the said several free-
hold and leasehold estates, and the said 1,000l. stock, unto
the heirs, executors, and assigns of his said daughter, for and
according to all his estate and right therein respectively. Never-
theless, in case his said daughter should intermarry and have
no child or children, then the said estates and money in the
funds should belong to his son George William Russen; or
in case of his decease before his said daughter, then to such
child or children as he might happen to have;] and after
enabling his daughter to grant leases of the freehold and lease-
hold estates so given to her, and giving certain other legacies, he
gave all the residue of his estate to his son George William
Russen.

By a codicil, the testator gave to his daughter, Mary Ann
Russen, a further sum of 1,000l. 8 per cent. Reduced Annuities,
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subject to the like terms and conditions as before mentioned and
described in his will.

The testator died on the 6th of February, 1819. He left his
son George William Russen his heir-at-law and customary heir,
and his daughter Mary Ann Russen surviving. The son George
William Russen proved the will, and became legal personal
representative (and] died without issue, having made a will
[under which the plaintiffs claimed to be entitled].

Mary Ann Russen married, and was now the defendant Mary
Ann Noble, but she had no child, and on behalf of the plaintiffs
it was contended,

That Mary Ann Noble took a life interest only in the freehold
and leasehold estates, and the two sums of stock bequeathed to
her by the will and codicil of David Russen; and that having
married, and having no child, George William Russen became,
and those who claim under him now were, entitled absolutely
to those estates and stocks, subject only to the life estate of
Mary Ann Noble, and the contingency of her still having
issue. * * *

On the other hand, it was contended by Mrs. Noble,

That according to the true construction of the will, she took
an absolute interest in the property devised and bequeathed to
her, subject only to an executory devise over in the event of her
marrying and having no child. That if she had never married,
she would have had an absolute power over the property. *That
in the event of her marriage, it was intended to protect her
estate from her husband; and in the event of her having no
child, to give the property over to her brother or his children
sarviving her; and that in the event which has happened, of her
brother dying in her lifetime without children, she is now
absolutely entitled. * * *

Mr. Tinncy and Mr. Elderton, for the plaintiffs.
Mr. Pemberton and Mr. Turner, contra.

My. T'inney, in reply.

- » »* L] *
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THE MASTER oF THE RoLLs:

The'first question’is, what estate is given to Mrs. Noble? Is
she entitled to an estate for life only, or to *an absolute estate,
subject to be defeated by a contingent executory gift over? If
the former, the plaintiffs are entitled to the claim, which they
have made in this respect. If the latter, it is to be considered,
whether the event on which the executory gift over was to take
effect, can now happen.

It is admitted on both sides, that Mrs. Noble has an equitable
estate for life. During her life it is the office of the trustees, to
preserve for her, the separate and independent use of the income ;
after her decease, it is the office of the trustees, to convey and
assign all the testator’s interest to her heirs, executors, adminis-
trat rs, or assigns. It is not the case of an equitable or trust
estate for life, with a use executed in the heir, upon the death of
the tenant for life; but a case, in which the trustees have a duty
to perform, after, as well as before, the death of the tenant for
life; and in which the duty after the death of the tenant for life,
is clear and defined, neither requiring nor admitting of any
modification. There would, on the death of the tenant for life,
be nothing for this Court to do, but to direct the conveyance or
assignment to the heirs, executors, administrators, or assigns;
and I think that upon the construction of this part of the will,
independently of the contingent executory gift over, there is an
equitable estate for life, with an equitable remainder to the heirs,
executors, administrators, and assigns ; and that Mrs. Noble has
an absolute estate, subject to be defeated by the executory
gift over.

And if this be so, the question is, whether the particular event
on which the vested estate was to be devested, can now happen ;
and having regard to the intention of the testator, and the words
in which the gift over is expressed, I am of opinion, that the gift
over *was to take effect, only in the event of Mrs. Noble’s
marrying and dying without issue, in the lifetime of her brother,
or of such child or children as he might happen to leave; and
as he died in her lifetime, and had no child, I think that the
contingent executory gift cannot take effect, and that the estate
already vested in Mrs. Noble cannot now be devested. * * *
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ROGERS. v., SOUTTEN.
(2 Keen, 598—602; S. C. C. P. Cooper, 96; 7 L. J. (N. 8.) Ch. 118.)

An executor denied assets, but his answer disclosed a personal liability
for payment of the plaintifPs legacies. The Court made an order for
immediate payment, without directing the accounts to be taken.

A testator became bound to the parish for the support of an illegitimate
child of his son, and he made weekly payments until his death: Ileld,
that he had placed himself in loco parentis, and that interest was payable
from the testator’s death, on a legacy given by him to the child, though
made payable on attaining twenty-one.

WiLLiay Buckranp, the testator, by his will, dated the 1st of
March, 1821, “ gave and bequeathed the sum of 50l. each, unto
the two illegitimate children of which his deceased son was the
putative father;” and he gave the residue and remainder of his
property to the defendant Edward Soutten, and appointed him
his executor.

By a codicil to his will, dated the 11th of August, 1821, the
testator ‘‘gave unto each of the two putative children of his
deceased son the sum of 50l., in addition to a like sum given to
them by his said will, and to be paid to them on their attaining
the age of twenty-one years.” The testator died in 1824, and
the defendant afterwards proved his will. The plaintiff, Susannah
Rogers, who was one of the illegitimate children of the testator’s
son referred to in his will and codicil, attained her age of twenty-
one years in March, 1881; and this bill was filed by her, to
obtain payment of her two legacies of 50L., and 50l. There were
two questions argued at the Bar; first, whether, under the
circumstances stated in the judgment of the MasTER oF THE
RorLs, and the defendant having denied assets, an order for
payment of the legacies could be made against the defendant,
without having the accounts of the testator’s estate first taken ;
and, secondly, from what time interest was payable on the

legacies.

Mr. Pemberton and Mr. H. W. Busk, for the plaintiff, asked
for an order for immediate payment of the legacies, without
exposing the plaintiff to the delay which would *arise from
taking the accounts before the Master. They contended that,
although there was no admission by the executor of suflicient
R .R.—VOL. XLIV, 19
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assets, yet that the facts stated in the answer shewed that he
was personslly liable, to the plaintiff for the payment of her
legacies.

They contended also, that the testator having placed himself
in loco parentis towards the plaintiff, interest was payable on the
legacies from the death of the testator.

My, Cooper and My. Hill, contra, insisted that the accounts
of the testator’'s estate ought to be taken in the Master’s office
previous to any order being made for payment to the plaintiff.
That, unless there was a clear admission of assets, it was not
the practice of the Court to make any order for payment by an
executor, until the preliminary inquiries had been completed.

Secondly, that interest was payable on the first legacy from
one year from the testator’s death; and on the second from the
time of the legatee’s attaining twenty-one.

Wetherby v. Dizon (1) was cited on the second point.

THe MAsTER oF THE RoLLs :

This is a bill filed for the payment of two legacies of 50l. each,
given by the will and codicil of William Buckland, and dated
respectively the 1st of March, 1821, and the 11th of August,
1821 ; one legacy of 50l. was given by the will and 50l. was
given by the codicil, in addition *to the 50l. bequeathed by the
will; and it is payable to the legatee on her attaining twenty-
one. There were two questions raised in this case: first,
whether the defendant is, at this time, liable to an order for
payment of the legacies, he having, by his answer, in terms,
denied assets. Now it is true, that ordinarily, when a defendant
denies assets, the Court directs the accounts to be taken; but it
does not follow that accounts are directed to be taken in those
cases where, with the denial of assets, the answer discloses cir-
cumstances which shew a personal liability for what is asked.
The question is, whether such circumstances exist in the present
case. The testator, having given certain legacies by his will,
gives to the defendant, his executor, the residue of his personal
and all his real estate. After the death of the testator, his will

(1) 13 R. R. 228 (19 Ves. 407).




VOL. XLIV.] 1838. CH. 2 KEEN, 600—601.

was disputed, and the defendant then thought right, to enter
into an agreement/withCthe“rélations of the testator, who were
disputing the will, for a comprormise, which was of this nature:
That they should leave the defendant in undisputed possession
of, and with an unimpeachable title to the real estates; and
that the defendant should give to them all the personal estate,
which is stated to have amounted to the sum of 2,500l ; this
they received, and the defendant was left in possession, with a
confirmed title to the real estates. Now the personal estate was
subject to the payment of the testator’s funeral and testamentary
expenses, and his debts and legacies. The defendant dealt with
it as his own, for the purpose of procuring for himself, an inde-
feasible title to the real estate; but he could not thereby deprive
the plaintiff, or any person entitled, of any benefit or claim
on the personal estate. It was, however, in 1826 when the
defendant thus used the personal estate as his own, for his own
advantage, undertaking to pay the debts and funeral and testa-
mentary expenses, but, as it *is said, not the legacies: the
transaction, however, took place under circumstances which
could not, by possibility, defeat the claims of the legatees.

After this, he being in possession of the real estate, is called
on for payment of legacy duty, which he pays even on the
legacies in question ; in the year 1830, and at various times, he
pays the other legacies, and makes a compromise with another
legatee, who was in the same situation as the present plaintiff.
After the lapse of some years, he is called upon for an account,
and he renders one; and he says the debts are so much, and
the personal estate so much, leaving a large balance more than
sufficient to pay the plaintiff: he does not however pay, because
he says he has no assets; and for this reason, because he has
given them to other persons, for the purpose of securing the real
estates. He has truly denied, by his answer, that he has assets,
for he has given them to other persons for the purposes I have
stated. The question is, if this is such a denial of assets as to
entitle the defendant to have an account taken of the testator’s
estate; and I am clearly of opinion that he has precluded
himself from any title to an account in this respect.

The next question is, from what time interest is payable on the

19—2
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legacies. If there are no peculiar circumstances, interest is
payable' 'from-the' expiration of one year from the death of the
testator. As to the second legacy, it was to be paid in addition
to a like sum which is given by the will.

It is said that the testator stood in loco parentis, or has
assumed an obligation for maintaining the plaintiff. I do not
recollect any case in which the circumstances of the present
have occurred. The son of the testator, *a very young man,
who died soon after, at the age of twenty-one years, became the
father of the plaintiff, in consequence of which he was bound to
indemnify the parish from any liability.. He was not able to do
it; and the testator, his father, stepped forward, and entered
into a bond to maintain the child, and pay 8s. a week ; and this
obligation he seems to have performed during his life, with small
exceptions. There were some arrears at his death, which were
paid by the defendant.

The testator thus voluntarily assumed a duty, for the sake of
relieving his son, the effect of which was to contribute so much
for the plaintiff’s maintenance ; and this was performed till his
death; previous to his death, he had assumed the situation
of one in loco parentis; and with this obligation pressing on
him, he makes this provision for the children. The question is,
whether this is not sufficient to extend the payment of interest
on the legacies from one year after his death to the testator’s
death.

On the whole, I think there is sufficient to say, that interest
ought to be paid from the death of the testator; therefore,
let the interest be computed, and an order be made for the
payment of the legacies, with interest, together with the costs
of the suit.
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FISHERco.FISHER (1).

(2 Keen, 610—614; 8. C. 7 L. J. (N. 8.) Ch. 176.)
Order of application of assets, real and leasehold property comprised in
a charge of debts in exoneration of the general personal estate, and
devised and bequeathed to seven persons as tenants in common. The
lapee of oue share by death does not alter the order of application of the
real and leasehold property comprised therein, either relatively to one
another or relatively to the other shares.

THE object of this suit was to have a declaration of the rights
of the parties interested under the will of the testator Robert
Fisher ; and the principal question in the cause was, in what
order the assets of the testator were to be applied in payment of
his debts.

The will of the testator was dated the 18th day of January,
1824, and thereby, after giving certain annuities to three grand-
daughters, the testator devised his messuages, lands, tenements,
and hereditaments, wherein he had any estate of inheritance
as of freehold, and whether freehold, customary freehold, or
copyhold, as to six undivided seventh parts thereof, to the use
of his children, Jabez, Robert, Joseph, Roger, Samuel, and
Elizabeth, as tenants in common in fee; and as to the remaining
seventh part thereof, to the use of his daughter Elizabeth, in
trust for his son Josiah for his life, but after his death for
herself. And the testator empowered his executors, notwith-
standing the preceding devises, to sell so much of his freehold,
customary freehold, and copyhold messuages, lands, tenements,
and hereditaments as they should deem necessary to be sold, for
payment, not only of the costs of the sale, but also of his just
debts and funeral and testamentary charges and expenses; and
he directed that the money so raised should be applied in pay-
ment of such debts, and funeral and testamentary expenses
accordingly ; and he *provided, that so much of the money,
as should not be wanted for paying his debts, funeral and
testamentary expenses, and costs of sale, should go and belong
to, and be divided amongst, the persons, and in the manner,
and for the respective interests, to and amongst whom, and in
and for which, his freehold, customary freehold, and copyhold

(1) Stead v. Hardaker (1873) L. R. 15 Eq. 175, 42 L. J. Ch. 817.

293

1838,
Feb. 28,
April 6.

Rolls Court

Lord
LANGDALE
M.R.

[610)

[ *611 ]



294

FisHERr
°.
FISHER.

[612]

1838. CH. 2 KEEN, 611—612. [R.R.

hereditaments. not sold as aforesaid, should go, accrue, belong,
and be divided under the preceding devises and limitations; and
then he gave his leasehold estates for all his interest therein, as
to six seventh parts thereof, to his children Jabez, Robert,
Joseph, Roger, Samuel, and Elizabeth, in equal shares, as
tenants in common. And as to the remaining seventh part
thereof, to Elizabeth, subject to a trust for Josiah, during his
life. The testator then gave to his daughter Elizabeth, abso-
lutely, all his ready money, securities, goods, chattels, rights,
credits, and personal estates (except his leasehold messuages,
chambers, lands, and tenements), freed, exonerated, and dis-
charged of and from his debts and funeral and testamentary
expenses ; and he afterwards expressed himself as follows: “I
do hereby subject and charge my freehold, customary freehold,
and copyhold messuages, lands, tenements, and hereditaments,
as the primary fund, to and with the payment of my just debts
and funeral and testamentary expenses; and I declare that my
eaid leasehold messuages, lands, tenements, and chambers, shall
be the second or auxiliary fund, for the payment of my debts and
funeral and testamentary expenses.”

The testator's son Jabez having died, he made a codicil,
dated the 4th of August, 1880, and thereby gave to his daughter
Elizabeth the share of his property which Jabez, if he had lived,
would have been entitled to.

The son Joseph died in January, 1835, and the testator died
in the month of June next following, without having made any
further alteration of his will.

The consequence was, that the share of his property given to
Joseph lapsed, and his share of the freeholds and copyholds
descended to the testator’s heir-at-law, or customary heir, and
his share of the leaseholds to the testator’s next of kin.

It was argued for the plaintiff and others of the devisees under
the will, that the lapsed share of Joseph was the fund first
applicable to the payment of the testator’s debts; that the law
exempted the devisees and legatees, who were objects of the
testator’s bounty, at the charge of the heirs and next of kin,
who were not objects of his bounty : and that the lapsed share
must exonerate the shares effectually given. It was contended,
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by those interested in the lapsed personal estate, that the
descended real estate was the fund first applicable to the pay-
ment of debts; and the parties interested in the descended real
estate insisted that the lapsed share of the leasehold should be
first applied.

On the other hand, it was contended that the freeholds,
customary freeholds, and copyholds ought to be first applied in
payment of the debts, and funeral and testamentary expenses ;
and that no part of the leaseholds ought to be so applied, if the
freeholds and copyholds were sufficient; and that nothing had
lapsed but the share of the surplus of the real estate or of the
leaseholds, which might remain after payment of the debts,
funeral and testamentary expenses.

Myr. Pemberton and Mr. G. L. Russell, for the plaintiff,
Roger Fisher.

Mr. Bethell, Mr. L. Lowndes, Mr. Koe, and Mr. H. E.
Sharpe, for other parties.

{Milnes v. Slater (1), Williams v. Chitty (2), Waiing v. Ward (3),
Manning v. Spooner(4), and other earlier cases (to which
reference is no longer necessary) were cited.]

Mr. Pemberton, in reply.

Tae MasTer oF THE RoLrs, after stating the circumstances of
the case, proceeded :

Now, upon the construction of this will, in which the testator
has expressly exonerated his personal estate (other than leasehold
lands and tenements) from the payment of debts; and expressly
subjected his freehold, customary, and copyhold estates as the
primary fund; and declared his leasehold estates to be the
secondary or auxiliary fund for the payment of his debts and
funeral and testamentary expenses; I think, that the testator
must be considered to have appropriated, first his freehold,
customary freehold, and copyhold estates; and, secondly, his

(1) 7 R. R. 48 (8 Ves. 295). (3) 5 R. R. 130 (5 Ves. 670).
(2) 3 R. R. 71 (3 Ves. 545). (4) 3 R. R. 67 (3 Ves. 114).
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leasehold estates, as the special fund for the payment of his
debts, and funeral and testamentary expenses: that Joseph, if
he had lived, would only have been entitled to his share of so
much of the freehold, customary freehold, and copyhold estates,
as remained after payment of the funeral and testamentary
expenses and debts; or in the event of the whole being insuffi-
cient for that purpose, to his share of so much of the leasehold
estate, as remained after payment of the *debts, and funeral and
testamentary expenses, remaining unsatisfied, after the applica-
tion of the primary fund; and that nothing has lapsed, but the
shares of the respective estates which Joseph would have been
entitled to.

I am therefore of opinion that the debts, and funeral and
testamentary expenses, are primarily charged upon, and ought
to be borne by, the freehold, customary, and copyhold estates ;
and that if such estates be more than sufficient for full payment
of the dehts and funeral and testamentary expenses, one seventh
part thereof, in consequence of the death of Joseph in the lifetime
of the said testator, is undisposed of by the will, and has descended
to the testator’s heir-at-law, and customary or copyhold heir; and
that if the freehold, customary, and copyhold estates, be insuffi-
cient for payment of the debts, and funeral and testamentary
expenses, the deficiency is to be raised out of the testator’s
leasehold estate; and that one seventh part of the leaseholds,
or of the surplus thereof, after payment of such deficiency, has
lapsed, in consequence of the death of Joseph in the lifetime of
the testator, and is undisposed of by the will.

HEWITT ». LORD DACRE.

(2 Keen, 622—631 ; S. C. 7 L. J. (N. S.) Ch. 295.)

A power to appoint among children, *‘subject to such regulatione and
directions, with regard to the settling the shares in trust for their separate
use, and with, under, and subject to such powers, provisos, conditions,
and other restrictions and limitations over (such limitations over being
for the benefit of some or one of them),” does not authorise an appointment
to grandchildren.

A., widow, having a power of appointing a fund amongst her children,
by her will appointed shares to certain of her children for life, with
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remainder to their children ; and in case any of her children died in her
lifetime, she gave the share to his or her issue; and in case there should
be no issue, the survivor's of A.’s children were to take : Held, that the
appointment to the grandchildren was void, but that the alternative gift
over to the surviving children, in case any died in the testatrix’s lifetime
without issue, was valid.

I~ this case, by an indenture bearing date the 8rd of March,
1799, certain funds were vested in trustees upon trust for Jane
Webb, widow, and her assigns for life ; [and, after her decease,
upon trust to transfer the same unto, between, and amongst
her six children, at such times, and in such shares and manners,
and subject to such regulations and directions with regard to the
settling the shares of her five daughters, or any of them, in trust
for their respective separate use, and to such powers, provisos,
counditions, and other restrictions and limitations over, (such
limitations over being for the benefit of some or one of them),
as the said Jane Webb, the widow, at any time, by deed or will,
should appoint; and in default of appointment, equally share
and share alike as tenants in common].

Jane Webb, the widow, by her will, dated the 80th of Septem-
ber, 1826, [after disposing of three sixths of the fund, as to the
three remaining sixth parts, directed the trustees to pay the
dividends arising therefrom half yearly into the hands of her
daughters,} Elizabeth, Jane, the wife of Samuel Roberts, and
Anne, the wife of James Fletcher, during the lives .of the said
Elizabeth, Jane, and Anne, to their separate use, in equal
shares, share and share alike: and the testator afterwards
directed, that * after the death of either of her said daughters,
the trustees should apply the dividends, or the share of such
of her daughters dying, in the maintenance and education of
such child or children as she might leave, till twenty-one; and
then, as such child or children arrived at that age, to pay or
transfer the principal stock, or share of such her daughter
so dying, to and amongst her children, share and share alike;
and if there should be but one, to such only child ; and if there
should be no child who should live to the age of twenty-one, nor
any who should leave lawful issue, the testatrix gave the prin-
cipal stock to such of her own children as should be then living,
and the issue of such of them as might be then dead, such issue
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testatrix’s ‘said children should happen to die before her, she
gave the share of him or her so dying, unto his or her lawful
issue, each taking the share of the parent only; and in case
there should be no such issue, the survivors or survivor of the
testatrix’s own children to take.”

After the date of the will, and in the life of the testatrix
(namely, in July, 1888), Anne Fletcher died, leaving two
children, who were parties to this suit; and in July, 1885,
in the lifetime of the testatrix, Elizabeth Webb *died without
having been married. On the death of the testatrix, in 1886,
several questions were raised as to the validity of the appoint-
ment. [One question was,] whether the appointment to the
children of Anne Fletcher was a good execution of the power:
and as to the share intended for Elizabeth, who died in the
lifetime of the testatrix, without having been married, whether
it had been effectively limited over by the will of the testatrix to
her surviving children.

Mr. Tinney, Mr. Pemberton, and Mr. James Russell, for
the plaintiffs [one of the daughters and her husband; and]
Mr. Kindersley and Mr. Bailey (for another daughter and her
husband, argued that] as to the limitation over, in the event
of any of the children of the testatrix dying without issue in
her lifetime, it was an appointment with a double aspect; and
although void as to the grandchildren, it was valid as to the
gift over to the surviving children who were objects of the
power : Crompe v. Barrow (1).

Mr. Roupell, for the children of Anne Fletcher, argued,
that, as the power authorised the settlement of the shares
of the children, the appointment to the grandchildren was
authorised : [Cavendish v. Cavendish (2), Mallison v. Andrews(3).]

Mvr. Cole, for the personal representative of Anne Fletcher,
* * contended that the gift over of Elizabeth’s share was not
an appointment with a double aspect, but a remainder over,

(1) 4 B. R. 318 (4 Ves. 681). (3) Ibid. p. 27, n.
(2) 2 Br. C. C. 25, n.
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after a void gift to her issue, which was not accelerated by the
failure of the prior void gift; he cited Routledge v. Dorril (1).

Mr. Chandless, for Jane Roberts and her husband.

Mr. Kenyon Parker, for the personal representatives of the
testatrix.

Mr. Tinney, in reply:

* * The power authorises a settlement, but the limitations
must be for ‘children, and not grandchildren.

Tae Master oF THE RoLLs (after stating the case) [and deciding
a point not included in this report, said : ]

Secondly; with respect to the share intended for Elizabeth,
I think that there is an alternative gift; the words seem to
me to have the same effect, as if the testatrix had said, if
my daughter die in my lifetime, and shall have issue, I give
her share to such issue; but if she has no issue, I give her
share to the survivors, or survivor of my own children: as to
the latter alternative the appointment is good, in favour of the
children surviving at the death of the testatrix.

Thirdly; I am of opinion that the appointment to the
children, or issue of the children of the testatrix, is void:
the grandchildren do not appear to me to have been objects of
the power ; and whatever inference may in some cases have
been deduced, from the word * settled,” in favour of grand-
children, is excluded in thir case, by the express direction, that
the limitations over were to be for the benefit of the children.

(1) 2 R. R. 250 (2 Ves. Jr. 357).
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CALVERT ». THE LONDON DOCK COMPANY.

(2 Keen, 638—645; 8. C. 7 L. J. (N. 8.) Ch. 90; 2 Jur. 62.)

A contractor undertook to perform certain works, and it was agreed
that three fourths of the work, as finished, should be paid for every two
months, and the remaining one fourth upon the completion of the whole
work : Held, that the sureties for the due performance of the contract,
were released from their liability, by reason of payments exceeding three
fourths of the work done, having, without the consent of the sureties,
been made to the contractor before the completion of the whole work.

Tae bill, in this case, was filed by Mr. Calvert, as legal
personal representative of Richard Laycock, deceased, and by
Thomas Warburton, against the London Dock Company, Isaac
Solly, stated to be their treasurer, and other persons, being the
executor and executors of James Warre, deceased, and it prayed
for a declaration, that the plaintiffs, and the estate of Laycock,
were, in equity, relieved and discharged from the bond in the
bill mentioned; or that the London Dock Company had not,
by breach of the condition, sustained any damage, for which,
in equity, the Company, or the representatives of the obligee

on their behalf, ought to be permitted to put the bond in
suit against the plaintiff: and that the defendants might be

restrained, by perpetual injunction, from all further proceedings
at law against the plaintiffs, respecting the matters in the bill
mentioned.

The following were the circumstances of the case: By
contract, in writing, dated the 29th day of September, 1829,
Robert Streather, a builder, agreed with James *Warre, the
treasurer of the London Dock Company, on behalf of the
Company, to perform certain works, which were to be com-
menced twenty days after notice, and to be completed in twelve
months from the commencement. Streather was to provide
all materials and labour, in consideration of 52,200l., and
being allowed to appropriate certain materials mentioned: the
engineer of the Company was to be the sole judge of the works,
and was to employ competent persons to perform the works, if
Streather failed to do so; and in that case, the costs thereof
were to be deducted from the sum to become due to Streather
under the contract: a provision was made for varying the
price, on any variation being made in the work specified in the
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contract: and Mr. Warre, for the Company, agreed to pay the
52,200l. by instalments ;' viz.,Cthree  fourths of the cost of the
work certified to be done every two months, and the remaining
one fourth after the full completion of the contract.

On the 8rd of November, 1829, Streather, and Warburton, and
Laycock, as his sureties, executed to James Warre, as treasurer
of the Company, their joint and several bond for the sum of
5,0001., conditioned to be void, if Streather should well and truly
observe, perform, and keep, the promises and agreements con-
tained in the contract, which, on the part of Streather were and
ought to be performed, according to the true intent and meaning
of the contract.

Notice having been given, Streather commenced the works on
the 28th of December, 1829, but did not complete them in twelve
months, or before the 28th of March, 1881, to which day, the time
for completing the works was enlarged, with the consent of
Warburton and Laycock.

The time having expired, the London Dock Company gave
notice to the sureties that they would be called upon to pay the
5,000!. under the bond.

On the 18th of April, 1881, Streather quitted the works, and
left the Company in possession of engines, and implements, and
materials of great value, belonging to him. He soon after-
wards became bankrupt, and his assignees brought an action of
trover against the Company for the engines, implements, and
materials of Streather in their possession. In the action, and
upon the proceedings under a reference which grew out of i,
the assignees established their title to recover 816l.; but the
bankrupt, Streather, appeared to be indebted to the Company in
a sum exceeding 8,0001.

The Company alleged, that they had sustained damage to the
amount of more than 7,000l., by the default of Streather; and
in January, 1885, they caused actions to be brought against the
sureties, to recover the full penalty of the bond; and in the
particulars of their demand, they stated that they had made pay-
ments on account of the contract, to the amount of 49,619.. 5s.,
and in completing the works, 18,875l. 8s. 2d., making together
68,494/. 8s. 2d.: that there had become due to Streather,
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on the contract, 52,200l.; for varied and increased work,
8,7211)168.08d.;. @nd for the implements, engines, and materials
he had left, 4,857!. 8s. 9d., making, in all, 60,779l. Os. 5d. ;
and they represented the differences as the amount of their loss
sustained by the non-performance of the works by Streather.

Under these circumstances the plaintiffs filed their bill ; and
after alleging that the referee in the action *against the Com-
pany, had stated, that although the payments made to Streather
amounted to 49,619!., the value of the work done by Streather
was only 86,429l., they charged, that in executing the bond,
the sureties considered, and had a right to consider, that the
Company, until the entire performance of the contract, would
have retained in their hands, so much of the contract price,
as by the contract, they were entitled to retain, as a security
for the performance of the rest of the contract; and that
by advancing to Streather more than they were bound to do,
the Company deprived the plaintiffs of the benefit of that
security, and thereby, in equity, released them from the bond ;
or at least, could not equitably recover against the plaintiffs,
any loss which they might have sustained, by making such
advances; and ought not to be permitted to sue the plaintiffs
on the bond, for if they had not made such advances, they
would not have sustained any loss by the non-performance of
the contract.

The common injunction, for want of answer, was obtained,
and no motion was made either to dissolve it, or to extend it to
stay trial.

The actions were tried on the 20th of February, 1836. The
plaintiffs there obtained a verdict, with only nominal damages.
The plaintiffs in the action, who were the defendants here, applied
to the Court of King’s Bench to increase the damages; and the
plaintiffs here prosecuted the suit to a hearing.

The cause came on to be heard on the 7th of March last, before
the application to the Court of King’s Bench had been disposed
of. On that account the hearing was postponed; but the
proceedings in the King’s Bench having emded in an order
that the *verdict should stand, the cause was brought on

again.
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It was now asked, that the common injunction which had been
granted, might be/'made perpetaal} and that the defendants might
pay the costs of suit.

Myr. Tinney, Mr. Kindersley,and Mr. Roupell, for the plaintiffs,
contended that the Company, by making advances to Streather
of more than two thirds of the value of the work done, had
varied the contract to the prejudice of the sureties, and thereby
discharged them from their liability under the bond: Iees v.
Berrington (1), Mayhew v. Crickett (2), Bowmalker v. Moore (3).
That the defendants, by paying Streather before the time limited,
had removed the inducement to him to perfect the works. And
that if no more than two thirds ‘of the value of the work had been
paid to Streather, there would have been a reserved fund, to
answer any default and to indemnify the sureties. * * *

Mr. Pemberton, Mr. Phillimore, and Mr. Blunt, for the defen-
dants, insisted that nothing had been done in this case to release
the sureties : that the Company had made the extra advances to the
contractor, not under the contract, but as loans, which they were
entitled to *do, and had thereby greatly facilitated the perform-
ance of the work. That so far from prejudicing the sureties, the
Company had diminished their liability ; for, but for these timely
advances, the contract would long before have been abandoned,
and the bond forfeited. - * * *

Mr. Kindersley, in reply :

The object of the Company in retaining one fourth of the price
was a security to them that the contractor should complete the
work. 'The sureties were entitled to the benefit of this security,
and of this they have been deprived, by the mode in which the
Company, without the sureties’ consent, have dealt with Streather.
If, at the time when Streather abandoned the work, the Company
had had the intended reserved fund in their hands, the sureties
would themselves have been enabled to have completed the
works without loss, and even nominal damages would not have
been recovered.

(1) 3 B. R. 3 (2 Ves. Jr. 540). (3) 21 R. R. 758 (3 Price, 214).
(2) 19 B. R. 37 (2 Swanst. 185).
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Tue Master oF THE RoLLs (after stating the case) proceeded :

The' defendants-'do 'not dispute the fact that their advances to
Streather exceeded the sums which they were bound to advance
under the contract, but they *say that the increased advances
were made for the purpose of giving Streather greater facility to
perform the contract. It is said that the performance of the
work by Streather was impeded by his want of funds; and that
by the advances made to him, he was enabled to do more than he
otherwise could have done—and that to assist him was to assist
his sureties : and it was only for the purposes of affording
that assistance, that the Company did more than they were
obliged to do.

The argument however, that the advances beyond the stipula-
tions of the contract, were calculated to be beneficial to the
sureties, can be of no avail. In almost every case where the
surety has been released, either in consequence of time being given
to the principal debtor, or of a compromise being made with him,
it has been contended, that what was done was beneficial to the
surety—and the answer has always been, that the surety himself
was the proper judge of that—and that no arrangement, different
from that contained in his contract, is to be forced upon him;
and bearing in mind that the surety, if he pays the debt, ought
to have the benefit of all the securities possessed by the creditor,
the question always is, whether what has been done lessens
that security.

In this case, the Company were to pay for three fourths of the
work done every two months; the remaining one fourth was to
remain unpaid for, till the whole was completed ; and the effect
of this stipulation was, at the same time, to urge Streather to
perform the work, and to leave in the hands of the Company
a fund wherewith to complete the work, if he did not; and thus
it materially tended to protect the sureties.

What the Company did, was perhaps calculated to make it
easier for Streather to complete the work, if he acted with
prudence and good faith; but it also took away that particular
sort of pressure which, by the contract, was intended to be
applied to him. And the Company, instead of keeping them-
selves in the situation of debtors, having in their hands, one
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fourth of the value of the work done, became creditors to a large
amount, without/''any sécurity ; “and ander the circumstances, I
think, that their situation with respect to Streather, was so far
altered, that the sureties must be considered to be discharged
from their suretyship.

I think therefore that the plaintiffs are entitled to have the
injunction made perpetual; and that they are also entitled to
the costs of this suit.

The plaintiffs appear not to have had a complete legal defence,
though they had a case which reduced the damages to a nominal
amount. They could not, however, anticipate the result of the
action. They had an equitable defence ; and, under the circum-
stances of this case, if an application had been made for the
purpose, I do not think that the plaintiff in equity would have
been ordered to give judgment; and, after the verdict with
nominal damages, the application to the Court of King’s Bench
made by the plaintiffs at law made it important for the defendants
there to proceed with their bill in equity.

GRIEVESON #. KIRSOPP (ornerwise KERSOPP).

(2 Keen, 653—657; S. C. nom. Grrieveson v. Cursopp, 6 L.J. (N. 8.) Ch. 261.)
A power to sell, if really intended to be in the nature of a trust for
sale, will work a conversion.

TaE principal questions in this case arose upon the construction
of the will and codicil of the testator John Carr. The will was
dated on the 16th day of November, 1795, and was as follows :
“I John Carr of, &c., do give and bequeath unto my wife
Sarah Carr, during her natural life, should she remain in a
state of widowhood, the sum or sums of money that may accrue
from the interest of 300l. for her use and enjoyment, and after
her decease my will and desire is, that the full and perfect sum
of 800l. before mentioned be left to my son John Carr. Item,
or likewise, I do give and bequeath unto Sarah Carr, my wife,
the time she may hereafter continue my widow, for the benefit
and advantage of my children, full discretionary power either

to hold or dispose of my estate called Woodfoot and Slaley, as
R.R.—VOL. XLIV. 20
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GrievesoNn she may find the same most convenient; but if at any time she

.
KirsoPP.
[ *654 )

should'désire)to ) dispose 'of the same, my will *and desire is,
that every circumstance attending the same be transacted and
managed by the gentleman in trust hereafter mentioned. Item,
or likewise, I do give and bequeath unto my children, Barbara
Carr, Susannah Carr, Sarah Carr, Mary Carr, and Frances Carr,
the real and full sum of 100l. each, which sum or sums are to
be paid from the lands of Slaley Woodfoot and Slaley before
mentioned; and my will and desire is, that each and every
of them, may have such sum or sums as before mentioned, at
their own disposal, as they and each of them attain the age
of twenty-one. Item, or likewise, I do give and bequeath
unto my son John Carr all and every the rest, residue, and
remainder of estates, properties, and effects, both here and else-
where, which at any time, or from time to time, may become
my true right and property. Item, or likewise, I do will and
grant that all claims, demands, debts, or incumbrances, of what
kind soever and wheresoever, be discharged from the effects and
monies, that may arise from the personal properties, effects, or
possession, upon or belonging to the estates commonly called
and known by Slaley Woodfoot and Slaley; if such personal
properties are insufficient, to discharge the before mentioned
contingencies, my express will and intention is, that all and
every the rest, residue, and remainder of claims, demands,
debts, and incumbrances, of what kind soever or wheresoever,
be discharged from the estates before mentioned. Item, or
likewise, I do constitute and appoint Anthony Surtees, Esq.,
John Hall and William Hopper, gentlemen, in full power and
trust with the disposal of my lands, woods, and estates, should
my wife Sarah Carr think proper to dispose of the same.”

The codicil was dated on the 28rd day of the same month of
November, 1795, and was as follows: ‘‘And whereas by my
said will I did give and bequeath to my *children certain sums
of money as therein is mentioned, now my will and mind is,
that my wife Sarah Carr, and I do hereby empower her, by and
with the assistance and help of the trustees therein named, to
sell and dispose of all my estates whatsoever, and the money
arising from such sale or disposal, together with my personal
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estate, she, my said wife, shall and may divide and proportion GrrevEson
v

among my said’ children’as-she 'shall think fit and proper, or
as she shall direct and order by any will or writing by her
executed in the presence of two or more credible witnesses;
and I do hereby make, constitute, and appoint her, my said
wife Sarah Carr, sole executrix of my said last will and
testament.”

The testator died in 1805, and his widow lived till 1829. The
property was not sold in the widow’s lifetime; and she died
without making any valid appointment of the property: although,
by her will, she attempted to appoint it to a son-in-law, and to
some of her grandchildren; they, however, not being objects
of the power, the appointment was inoperative.

The bill, in this case, was filed by John Grieveson, as the
legal personal representative of Barbara, his deceased wife,
who was one of the daughters of John Carr, the testator in the
cause, against John Kersopp, and various persons, claiming to
be interested in the testator’s estate; and it is prayed, that the
rights and interests of the plaintiff and the other parties might
be ascertained and declared ; and that the defendant Sarah Carr
Teasdale and John Carr Kersopp, who were the coheirs of the
testator, might be declared to be trustees of the real estate for
the benefit of the plaintiff and the legal personal representatives
of the testator’s children, subject to the mortgage securities
affecting the same. The bill also prayed for an account of the
personal *estate, and of the rents of the real estate, accrued
since the death of Sarah Carr, the widow of the testator; and
that the real estate might be sold, and for consequential directions.
It had been ascertained by the Master, what children the testator
left, and who now represented them, and also what assignment of
the interests of such children had been made; and the cause
now came on for further directions.

The two principal points discussed were, first, whether the
power of sale and devise given to the widow were so imperative
on the widow, as to create a trust for her children, which, in
default of her execution of the power, would entitle the children
to the unappointed property (1), and secondly, whether the

(1) Seq Brown v. Higys, 4 R. R. 323 (8 Ves. 574).
20—
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GrievesoX ghares of the children who were dead, were, as between their

L
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[ 657 ]

representatives, ot the ndture of real or personal estate (1).
Myr. Spence and Mr. Bailey, for the plaintiff.

Mr. Hall, Mr. Reynolds, Mr. Hallett, Mr. Anderdon,
Myr. Bellamy, Mr. G. Richards, and Mr. Purvis, for other
parties.

(The judgment turned upon the construction of the will
and did not refer to any of the numerous cases mentioned by
counsel in reference to the points settled by Brown v. Iiggs
and Ackroyd v. Smithson.)

Tre MasTER oF THE RoLLs {after stating the facts;:

Upon the construction of these documents, I think that the
widow took a life interest, with a power to sell the real estate
with the assistance of the trustees, and to distribute the money
arising from the personal estate and the sale of the real estate,
amongst the children, and that the power was conferred in
words, which made it the duty of the widow to execute that
power, and by implication gave the money to the children. I
am therefore of opinion, that the power was in the nature of a
trust for the children, and that subject to such appointment
as the widow might have made, the children were entitled in
equal shares. She survived them all without having made any
appointment; and I am of opinion, that her will, made after
their death, and purporting to give the testator’s estate to her
grandchildren, is no execution of the power. It further appears
to me that the direction to sell, expressed as it is, operated as
a conversion of the real estate, and that the children were
entitled to take the money, to arise from the sale, as personalty.

(1) See Ackroyd v. Smithaon, 1 B C. C. 504.
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MACKWORTH v. HINXMAN.
(2 Keen, 658—662; 8. C. 5 L. J. (N. 8.) Ch. 121.)

A testator bequeathed personalty to trustees, to pay the interest to
Sir Gilbert A., Baronet, for life, and after his decease, to his eldest son;
but in case he should die leaving no son, then in trust for the person on
whom the baronetcy should devolve, so that each baronet should take
the interest for life; and after the extinction of the baronetcy, to fall
into the residue of his estate. At the death of the testator, Sir Gilbert
A. and his two brothers, James and Robert, on whom the baronetcy
successively devolved, were living. Sir Gilbert A. afterwards died with-
out having had any issue: Held, that Sir James became absolutely
entitled to the property.

Ir appeared in this case that Admiral Philip Affleck, by his
will, dated the 14th of June, 1797, bequeathed to his executors
his share and interest in the British Cast Plate Glass Manufactory,
the British Fishei-y, and the Grand Junction Canal, in trust, to
receive the interest, dividends, and profits thereof, as the same
should from time to time respectively become due and payable,
and pay the same unto his nephew, Sir Gilbert Affleck, Baronet,
for and during the term of his natural life; and from and after
the decease of the said Sir Gilbert Affleck, then in trust to pay
the said interest, &c., as the same should from time to time be
received, unto the eldest son of the said Sir Gilbert Affleck,
lawfully begotten, for the time being; but in case the said
Sir Gilbert Affleck should happen to depart this life, leaving no
son lawfully begotten, then in trust to pay the said interest, divi-
dends, profits, and produce of the said plate glass manufactory,
fishery, and canal shares, unto the person on whom the baronetcy
should devolve; it being his will and desire, that the said interest,
dividends, profits, and produce should never be alienated from
the title; but that each succeeding baronet of the Affleck family
should enjoy the said interests, dividends, profits, and produce
for the term of his natural life; and from and after the extinetion
of the said baronetcy, in case such an event should happen, he
willed and declared, that the said shares and interest in the said
plate glass manufactory, fishery, and canal shares, should fall into
and constitute a part of the residue of his estate.

The testator died in 1799, at which time Sir Gilbert and his
two younaoer brothers, James and Robert, were living ; after the
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MacxwortH testator’s death, Sir Gilbert Affleck continued to receive the

.
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interest and profits of the shares until 1808, when he died
without having had any issue ; and thereupon the baronetcy
devolved upon his brother Sir James Affleck, who continued to
receive the interest and profits of the shares until June, 1888,
when he died without issue, leaving Sir Robert Affleck, his
brother, surviving him, and on whom the baronetcy descended.
The bill was filed by the executors of Sir James Affleck against
Sir Robert Affleck, and the personal representatives of the
testator, claiming to be absolutely entitled to the shares in the
plate glass manufactory, fishery, and canal company; and also
& gold snuff-box and some plate, which had been settled by the
will of the testator, on the same trusts.

Mr. Kindersley and Mr. Amphlett, for the plaintiffs :

* * Tt has been decided that where a testator, intending a
perpetuity, gives successive life estates, the effect is, to give an
*estate tail to the first taker, notwithstanding a life estate only
has been limited to him : Mortimer v. West (1). * * There
was a case similar to the present before Sir John Leach: Lord
Deerhurst v. The Duke of St. Albans ; it was afterwards carried
by appeal to the House of *Lords (2), where his decision was
reversed. * * *

Mr. G. Richards (in the absence of Mr. Pemberton) contended
that * * as Sir Robert and Sir James were the only persons
in existence, who, by the rules of law, could take life estates
under the dispositions of the will of the testator, he must have
intended that, in the events which happened, they should take
life estates only. That the last person, fo whom a life interest
in the property, capable of taking effect under the rules of law,
was limited, would become absolutely entitled ; and that Sir
Robert Affleck was such party.

Mr. C. H. Maclean, for the personal representatives of the
testator.

(1Y 29 R. R. 104 (2 Sim. 274). Corventry, 37 R. R. 260 (2 Cl. & Fin.
(2) 8. . nomine Tollemuche v. 611).
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Tae MasTer or tHE RoLis (without hearing a reply) said :

In all cases of this description, the question is, what is the
general intention of the testator which the Court is to carry into
execution ? His intent here was, that the property should go on
to all time with the baronetey ; he accordingly says, “ His will is
that it should never be alienated from the title, but that each
succeeding baronet should enjoy it for life.” That is, he has
desired, that the person to whom the baronetcy should descend,
should have an estate for life only; he has not particularised
either Sir James or Sir Robert by name, though they were both
living at the time ; and he has not used expressions, applicable
to any particular person on whom the baronetcy should devolve.
The general intention expressed in his will, must have been
defeated by giving successive estates for life. From the cases
which have been cited, it is clearly shewn, that giving a life
estate to each baronet successively, would have the effect of
defeating the general intention of the testator; and for the
purpose of accomplishing the intention, I think it must be held,
that Sir James Affleck took a quasi estate tail in the property, and
that the property, being personal, was absolutely at his disposal.

WOOD ». WHITE.
(2 Keen, 664—671; 8. C. 7 L. J. (N. 8.) Ch. 203.)

[SEe the report of this case before the Lord Chancellor in
4 My. & Cr. 460.)

HUTCHINSON ». TOWNSEND (1).
(2 Keen, 675—678; S. C. 6 L. J. (N. 8.) Ch. 13.)

Y arties entitled to one fourth of an ascertained fund, vested in trustees,
held entitled to sue for their one-fourth share, without making the
parties entitled to the other three fourths parties to the suit.

TaEe testator in this case devised and bequeathed his real and
personal estate to Robert Sherson and Bury Hutchinson, in
trust to convert the same, and to divide the produce between his
son Bury Hutchinson, Elizabeth Ursula Hutchinson and his three

other daughters. The testator declared, that his trnstees should
(1) R. S. C. Ord. xvi., 1. 36,
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HurcuineoN hold his danghter’s shares, for their separate use, for life, with
Townsexp, remainder for their children ; and in case any one or more of his

[ *676 ]

said four daughters should happen to die, without having or leaving
any child or children, who should happen to become entitled to
a vested interest, in the share or shares of and in the estate, and
effects, thereby provided for such child or children respectively :
then, he thereby ordered his trustees, to stand possessed of such
share, or shares, in trust for such his other children, as should be
then living, including his said son, Bury Hutchinson, and the child
or children of any of them, who should happen to be then dead,
leaving issue, equally to be divided between or among them, if
more than one, share and share alike ; the children to take their
parent’s share. Separate powers for the appointment of new
trustees were given, as to the share of each daughter.

After the death of the testator, his will was proved by Bury
Hutchinson alone, who set apart certain sums as the shares of
Elizabeth Ursula Hutchinson, and the other daughters. The
share of Elizabeth Ursula Hutchinson was vested in Bury
Hutchinson together with Edward Townsend, who was appointed
a new trustee; and the trusts of the appropriated fund, or any
further sum, *which might thereafter be appropriated, were
duly declared by a deed, dated in 1808. James Townsend, who
was subsequently appointed a new trustee, ultimately became the
last surviving trustee of the funds.

Elizabeth Ursula Hutchinson died in October, 1834, unmarried,
and her share thereupon became divisible between her brother
and sisters, or their children; and Bury Hutchinson having
previously died in 1824, one fourth part of the share of Elizabeth
Ursula Hutchinson in the appropriated funds, devolved under the
limitations in the will of the testator, upon the children of Bury
Hutchinson, who were represented by the plaintiffs in this suit.

By this bill filed against James Townsend, the surviving
trustee of the fund in question, they prayed payment of the
one fourth part of the funds standing in the name of James
Townsend, and which had been appropriated to Elizabeth
Ursula Hutchinson ; these consisted in the whole of the sum of
12,906!. 16s. 9d. Consols, 9,5211. 23. 6d. Reduced, and 1611. 15s. 2d.
Bank stock.
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The defendant, by his answer, stated, that on the 9th of June, Hurcrixsox
1835, another 'bill was filed against him in this Court, praying Towxsgxp.

generally, to have the said testator’s will established, and the
trusts thereof executed ; and to have general accounts taken, of
all the real and personal estate and effects of the said testator ;
and to have the same administered under the direction of the
Court ; and in which bill, claims were made, at variance with
the claim set up by the said bill of the said plaintiffs, and which
other suit was also then depending ; and under the circumstances,
the defendant was advised, that he could not safely execute the
said trusts, or comply with the plaintiff’s requests, except under the
direction of the Court; *and he submitted, that the plaintiff’s
suit was insufficient in its frame, and defective for want of
parties : as the relief they sought, was confined to one fourth
part or share of the several sums of 12,906!. 16s. 9d., 9,5211. 2. 6d.
and 161l. 15s. 2d., alleged to have been invested for the one
fourth share of Elizabeth Ursula Hutchinson deceased, of and in
the residuary estate of the said testator; whereas, the defendant
sabmitted, that the several persons interested in the remaining
three fourth parts or shares, of the several specific trust funds,
were necessary parties to the said bill ; and moreover, that the
said bill ought not to be confined to those specific sums, but
ought to extend generally, to the ascertaining of the whole share
of the said Elizabeth Ursula Hutchinson deceased, of and in the
residuary estate of the said testator ; and that all the persons
then interested in the said residuary estate, would be necessary
parties to the said suit for that purpose.
The cause came on for hearing, when

Mr. Girdlestone, for James Townsend the trustee, objected to

this suit for want of parties: and contended, that the Court
would not deal with this fund in parts, so as to occasion a
multiplicity of suits ; for if the present proceedings, which only
related to one undivided fourth part of the fund, were allowed to
proceed, there would be nothing to prevent the parties, entitled
to the other three fourths, instituting separate suits for their
distinct portions. That if the principle were once admitted, the
only limit to the number of suits respecting the same fund,

[ *677 ]
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He also contended,
that the other existing suit formed an objection to this suit
proceeding ; and that it did not appear that the whole property
of the testator had been divided and appropriated.

Mr. Pemberton and Wilbraham, for the plaintiffs, and Mr.
Kindersley and Mr. Paton, for a defendant in the same interest,
contended that the fund having been ascertained and set apart,
now formed no part of the testator's estate; they relied on the
case of Smith v. Snow (1). * * *

The Master or THE Rorns said that it would be very
inconvenient to encourage suits of this description; but con-
sidering the decision of the Vice-CHANCELLOR in the case cited ;
and that these funds had been distinctly appropriated, and that
one fourth belonged to these persons, he must overrule the
objection. His Lordship observed, that he should, however, be
sorry to see suits generally, constituted as this was.

Tae ATTORNEY-GENERAL ». WILSON (2).
(2 Keen, 680—686.)

It is contrary to the policy of the Mortmain Acts and to the usual
practice of the Court, to allow money belonging to a charity to be
invested in land, even for the purpose of enlarging the charity, if any
other mode is feasible.

THE object of this information was to carry into execution
certain charitable trusts founded by the will of Dorothy Wilson,
dated in 1710. By the decree of the 19th February, 1834, it

was referred to the *Master, to settle and approve of a proper

(1) 18 R. R. 186 (3 Madd. 10).

(2) The Mortmain and Charitable
Uses Act, 1891, hasremoved the statu-
tory safeguard against improvident
dispositions of real estate by dying
personsto charitableuses, but it main-
tains the general policy of the Mort-
main Acts by forbidding the retention
in mortmain of land thus acquired,
unless really wanted for actual occu-

pation for the purposes of the charity
(see sections 6, 7, 8); but where the
charity was a corporation having a
licence in mortmain to hold the
additional lands, which were really
required for the furtherance of the
objects of the charity, the policy of
the Mortmain Actsdid not forbid the
acquisition of the lund : 4.-@G. v. Farl
of Munsfield, 14 Sim. 601.—O. A. 8.



VOL. XLIV.) 1888. CH. 2 KEEN, 681—682.

scheme for the management of the charity estates, and enlarge-
ment of the charities ; and for the application of the future rents
and profits of the same estates ; and the proper regulation of the
schools and hospitals; and the Master was to state such scheme,
with his opinion thereon, to the Court. The Court reserved to
itself, the consideration, whether for the purpose of effectuating
such scheme, it might or might not be necessary to apply for
the aid of Parliament.

By the report, dated the 6th of March, 18388, the Master
certified, amongst other things, that the relators had submitted
to him, that the present hospital at Foss Bridge End, was only
adapted for the reception of ten poor women; but besides the
rooms occupied by such women, there was a room in which
the meetings of the trustees were held; and a school-room, in
which the boys were taught; and the dwelling-house, in which
the schoolmaster resided, immediately adjoined the said hospital.

That in order to furnish accommodation in the said hospital
for the reception of six women, over and above the number
limited by the testatrix’s will, thereinafter proposed to be
admitted, the relators had submitted, that the said dwelling-
house occupied by the master, and the said room used for the
meeting of the trustees, should be respectively altered and fitted
up, so that each of the said six additional women, might have
a room appropriated for her own residence. That as the school-
master was required by the testatrix’s will, to read prayers
daily, to the inmates of the hospital, the trustees had submitted
that in order to enable him to comply with the testatrix’s
directions, in that respect, and to attend *to his duties as school-
master, it was expedient that he should have a residence provided
for him, adjoining to, or near the hospital, and that the school
for the boys should be contiguous to his residence. That there
were five freehold cottages, and a court or yard, and certain out-
buildings thereto belonging, situate near Foss Bridge, in the city
of York, belonging to William Whitehead, which immediately
adjoined upon the hospital, buildings, and premises at Foss
Bridge End; and the relators were advised, that by taking
down part of the said cottages and buildings, and with a portion
of the yard belonging to the hospital, an eligible site would be
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afforded, whereon to erect a school-house, sufficient for the
accommodation of sixty boys, together with a house, suitable for
the residence of the schoolmaster and his family. That the said
William Whitehead had ofered to sell to the relators the fee
simple and inheritance of the cottages and premises above-
mentioned, for the sum of 600l.; and the estimated expense of
building a new school-house and schoolmaster’s house, and of
making the alterations in the hospital and present schoolmaster’s
house, and fitting up the same as thereinbefore mentioned, would
not altogether exceed the sum of 500l.. And the said relators
therefore proposed, the following, as part of the scheme, for the
management of the charity estates, and enlargement of the said
charities, and for the application of the future rents and profits
of the said estates, and the proper conduct and regulation of the
said several schools and hospital; that is to say, that in order
to furnish accommodation in the said hospital, for the reception
of six additional women, the dwelling-house occupied by the
master, and the room used for the meeting of the trustees,
should be altered and fitted up, so that each of the said additional
women, might *have a room appropriated for her own residence.
That in order to enable the schoolmaster to perform the duties
imposed on him by the testatrix’s will, he should have a
residence provided for him. That the five cottages and land
belonging to William Whitehead, should, on a good title being
made thereto, be purchased for any sum not exceeding the
sum of 600l ; and that, on the site thereof, a school-house
sufficient for the accommodation of sixty boys, together with
a house, suitable for the residence of the schoolmaster and
his family, should be erected at an expense not exceeding the
sum of 500L.

The Master approved of the scheme; and the cause coming
on for further directions, it was proposed, that the report of
the Master, and the scheme therein approved of, should be
confirmed.

The charity property, it appeared, consisted of land producing
580l. a year, and 1,720l. 8 per cent. Annuities.

Sir C. Wetherell and Mr. O. Anderdon, for the relators.
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Mr. Wray, for the Attorney-General.

The question which arose, was whether it was con nant with
the policy of the Mortmain Acts, and the usual pra tice of the
Court, to order charity funds to be laid out in the purchase of
land, which would thus become unalienable.

The second section of the Mortmain Aect, 9 Geo. II. c. 86, and

The Attorney-General v. The New England Company (1), were
relied on.

Tae Master oF THE RoLis (after stating the circumstances of
the case):

It is contended, that under the second section of the 9 Geo. II.
c. 86, the proposed purchase of additional land may lawfully
and properly be made, out of the 8 per cent. Annuities now
belonging to the charity.

In support of the argument, the case of The Attorney-General
v. The New England Company, which was heard before Lord
Eldon on the 8th of August, 1808, was cited. The New England
Company possessed land of the value of 1,250l., they had a licence
to hold land in mortmain, to the value of 2,000, and the Master
approved of a scheme, whereby it was proposed, that certain
South Sea stock, and 8 per cent. Annuities should be sold, and
the money to arise from the sale thereof, should be laid out in
the purchase of land in Great Britain for the benefit of the
charity; Lord Evrpon confirmed the report, and ordered that
when a proper purchase should offer, wherein to lay out the
accumulations of the charity fund, in Great Britain, the
defendants were to be at liberty to apply to the Court, as they
should be advised. It does not appear, that anything else was
done in the cause, nor upon what argument, or under what
circumstances, the order was made; and after considering the
second clause of the statute, and the *observations of Lord
Harpwicke in the case of Fdughan v. Farrar (2), it appears to
me, that although such a purchase as is now proposed, might
be lawful, yet that it would be contrary to the policy of the
statute, and contrary to the usual practice of this Court, to

(1) The circumstances of this case (2) 2 Ves. Sen. 182.
are stated in the judgment, post.
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sanction it; and I am therefore of opinion, that I cannot
approve 'of “the-‘scheme and confirm the report, without a
qualification or exception, as to that part, which relates to the
proposed purchase, and referring it back to the Master, to
approve. of some other mode of providing an addition to the
school, and a residence for the schoolmaster.

PEACOCKE ». PARES (1).
(2 Keen, 689—701; 8. C. 6 L. J. (N. 8.) Ch. 375; 1 Jur. 575.)

An estate was limited to A. for, life, with remainder to his first and
other sons in tail ; and a term was created, for raising portions for younger
children, to be interests vested in sons at twenty-one, but payable after
the death of A.; and it was provided, that in case any of the younger
sons should become an eldest or only son, his portion should accrue to
the other children. A. had two sons, B. and C., and one daughter; B.
attained twenty-one, suffered a recovery, whereby he destroyed C.’s estate
in remainder: B. died in 1807, leaving his brother C., an infant, to whom
he devised the estate for his life. A.diedin 1833: Held, that C. was not
entitled to participate in the portion.

By this suit, the plaintiff, Amelia Peacocke, claimed, under
the settlement made on the marriage of her father Sir Thomas
Hussey Apreece deceased, to be entitled to a portion of 6,000L.,
to be raised out of the estates comprised in that settlement, by
means of a term of 500 years vested in the defendants Pares,

and Samuel and Thomas Miles.

(1) See Spencer v. Spencer (1836)
42 R. R. 111 (8 Sim. 87), where
SeapwELL, V.-C., held that a
younger son was entitled to a por-
tion expressly appointed to him,
although he had acquired an interest
in the family estates as heir-at-
law of his elder brother, who had
disentailed and heavily incumbered
the estates. In Macoubrey v. Jones
(1856) 2 K. & J. 686, a younger son
was excluded from succeeding to the
family estates on the death of his
father by a disentailing deed and
re-settlement under which the widow
of the eldest son was entitled for her
life, and Pace Woop, V.-C., held

The defendant Sir Thomas

thatthe younger son was not excluded
from a share in the portion fund. It
has been suggested that Peacocke v.
Pares is over-ruled by Macoubrey v.
Jones, but the difference between the
cases is obvious, and it is not yet safe
to assume that a younger son who has
succeeded to the family estates can
claim a portion wherever the elder
son has concurred in a disentailing
assurance. The true rule appears
to be that the younger son, having
become the eldest, but losing the
estate by the act of his elder brother,
is not disentitled to a portion : Reid
v. Hoare (1884) 26 Ch. D. 363, 53
L.J.Ch. 486, 50 L. T. 257.—0. A. S.
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George Apreece was now, under another title, tenant for life PEAcocxx

of these estates, ‘subject 'to'the term: and he admitted that the
plaintiff, Mrs. Peacocke, was entitled to a portion of 4,000L., but
insisted that she was not entitled to 6,0001.

By the marriage settlement dated in 1771, the estates were
limited to Sir Thomas Hussey Apreece for life ; with remainder
to trustees to preserve contingent remainders; with remainder
to trustees for a term of ninety-nine years, to secure a jointure
to his wife; with remainder to the trustees for a term of 500
years ; with remainder to the first and other sons of the marriage
in tail male; with remainders over; and it was declared, that
the estates were vested in the trustees for 500 years, on trust, in
case there should be any child or children of the said Thomas
Hussey Apreece, by the said Dorothea Ashby (other than and
besides an eldest or only son), then the said two trustees should
raise and levy, such sum and sums of money, for the portion and
portions of all and every such child and children, (other than and
besides an eldest or only son), as were thereinafter mentioned,
(that is *to say) ; in case there should be but one such child, then
the sum of 6,000l. for the portion of such one child; to be paid
at such times, and in such manner as the said Thomas Hussey
Apreece should in manner therein mentioned appoint; and in
default of such appointment, to be paid to, and in such case, to
be an interest vested in such child, being a son, at his age of
twenty-one years, and being a daughter, at her age of twenty-
one years or day of marriage, which should first happen; and in
case there should be two such children, and no more, then the
sum of 8,000!l. for their portions; and in case there should be
three or more such children, then the sum of 12,000!. for their
portions ; the said portions for two or more such children, to be
paid and payable, to and between, or among them, in such shares,
and in such manner, as the said Sir Thomas Hussey Apreece
should, in manner therein mentioned, appoint; and in default
of such appointment, then the same to be equally divided between
or among them ; the portions of two such children or more, in
case of no appointment to the contrary, to belong to, and be an
interest vested in such of the said children, as should be a son or
sons, at his or their respective age or ages of twenty-one years;

PAan
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and in such of them as should be a daughter or daughters, at
her and théir respectiverage or ages of twenty-one years, or day
or days of marriage, which should first happen; but to be pay-
able and paid at the times thereinafter mentioned, (that was to
say), the portion and portions of such younger son or younger
sons, to be paid to such of them as should be under the age of
twenty-one years at the time of the death of the said Thomas
Hussey Apreece, when, and as, they should respectively attain
the age of twenty-one years; and to such of them as should
attain the age of twenty-one years, in the lifetime of the said
Thomas Hussey Apreece, at the end of six calendar months next
after his decease; with interest from his death, after the *rate
of 8L for every 100l for a year. And the portion and portions
of such daughter and daughters, to be paid to such of them as
should be under the age of twenty-one years, and unmarried, at
the time of the death of the said Thomas Hussey Apreece, at her
and their respective age or ages of twenty-one years, or day or
days of marriage, which should first happen ; and to such of the
said daughters, as should attain the age of twenty-one years, or
be married in the lifetime of the said Thomas Hussey Apreece,
at the end of six calendar months next after his death, with
interest from his death.

The settlement contained the following proviso: Provided
always, and it is hereby agreed and declared that in case any
of the younger sons, entitled to the portions under the trusts of
the said term of 500 years, shall happen to die under the age
of twenty-one years, or become an eldest or only son; or any
of the daughters, shall happen to die under the age of twenty-one
years and unmarried ; then the portion or portions, hereby pro-
vided for every such child so dying, and for every such younger
son 80 becoming an eldest or only son, shall, from time to time,
accrue and belong unto, and vest in, the survivors or survivor,
or others and other of the said children; to be equally divided
between or among them, if more than one, and paid at such
times, and in such manner, as is hereinbefore directed and
provided, concerning his, her, and their original portion or
portions; or so soon after, as such event or events shall happen ;
80 as, in case there be but two such surviving or other children,
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they shall have no more than the sum of 8,000l. between them
for their portions; and in case there be but one such surviving
or other child, he or she shall have no more than the sum of
6,0001. for his or her portion, by virtue of or under the *trusts,
of the said term of 500 years. Provided also, and it is hereby
further agreed and declared, that if any sum or sums of money,
shall, by virtue of the proviso herein last before inserted and
contained, vest in, and devolve upon, any such child or children,
by way of survivorship or accruer as aforesaid : then, all such
sum and sums of money, so vesting, devolving, and accruing as
aforesaid, shall from time to time, as the case shall so happen,
be subject and liable to such further right, condition, and con-
tingency of accruer or survivorship, in favour, and for the benefit
of the surviving, and other and others of the said child and
children, as is hereinbefore declared, of and concerning the
original portion and portions, of any of the said child and children
as aforesaid; so as, in case there be but two such surviving or
other children, they shall have no more than the sum of 8,000l.
between them, and if there shall be but one such surviving or
other child, he or she shall have no more than the sum of 6,000l.
by virtue of or under the said trust. Provided always, and it is
hereby agreed and declared, that no sale or mortgage shall be
made by the trustee or trustees of the said term of 500 years, for
the time being, of any part of the premises comprised in the same
term, until some or one of the portions, to be raised under the
trusts of the same term, shall become payable, or be directed to
be paid as aforesaid.

There were three children of the marriage, Sir Shuckburgh
Ashby Apreece the eldest son, Thomas George, now the defen-
dant, Sir T. G. Apreece, the only other son, and the plaintiff
Mrs. Peacocke, the only daughter.

On the 17th December, 1794, Shuckburgh Ashby Apreece
attained his age of twenty-one years. He was *tenant in tail in
remainder, and in September, 1798, being about to marry, it was
agreed between him and his father, the tenant for life, to bar the
estates tail limited by the settlement of 1771. Recoveries were
accordingly suffered ; the estates tail created by that settlement
were barred and destroyed ; and it was declared, that subject to
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the term of ninety-nine years for securing the jointure, and the
term 'of ‘500 “years for 'securing portions, the same recoveries
should enure to the uses expressed in an indenture dated the
29th day of September, 1798, being the settlement made on
the marriage of Shuckburgh Ashby Apreece. The uses, after
a life estate in part of the property to Sir Thomas Hussey
Apreece, were declared to Shuckburgh Ashby Apreece for life,
with remainder (which never took effect) to the children of
his marriage, with remainder to Shuckburgh Ashby Apreece
in fee.

The ultimate remainders being thus limited to Shuckburgh
Ashby Apreece in fee, and in the events which happened, the
limitations to his children not having taken effect, Shuckburgh
Ashby Apreece became (subject to the life interest of his father,
Sir Thomas Hussey Apreece, in a portion of the estates, and
to the incumbrances to which all the estates were subject,)
absolutely entitled to them for his own use.

Under these circumstances, Shuckburgh Ashby Apreece made
his will ; and thereby he devised the estates, subject to the prior
limitations and incumbrances, to the use of his brother, the
defendant Sir Thomas George Apreece, for life, with remainder
to trustees to preserve contingent remainders, with remainder to
the first and other sons of Sir Thomas George Apreece in tail
male, with remainders over.

The testator Shuckburgh Ashby Apreece died on the 5th of
October, 1807, without having had issue, leaving the defendant
Sir Thomas G. Apreece, his only brother, then under the age
of twenty-one years, him surviving.

Murs. Peacocke, his only sister, had married in August, 1801.
Sir Thomas Hussey Apreece, the father, lived till 1888, and died
on the 27th of May in that year, without having exercised any
power, which he had, to affect the portions ; and upon his death,
the portion or portions, secured by the term of 500 years, became
payable as in default of appointment.

Mr. Tinney and Mr. Sidebottom, for the plaintiff, contended
that on the death of Shuckburgh Ashby Apreece, Sir Thomas
George Apreece, having become the only son, ceased to be



YOL. X1aV.) 1888. CH. 2 KEEN, 694—697.

entitled to any portion; and that Mrs. Peacocke, as the only
daughter, was entitled to a portion of 6,0001.

* * That in this case, nothing had vested in Sir Thomas
George Apreece, at the time of his becoming an eldest son; but
even if it had vested, still when a provision is made for a class
of persons, to take effect at a future period, they must be
ascertained, not at the period of vesting, but at the period of
distribution, and *must sustain the character which qualifies
them at the same period. [They cited Matthews v. Paul (1).]

That the Court must construe this settlement, without refer-
ence to the subsequent events; and the fact of a recovery having
been suffered by the first tenant in tail, which defeated the
subsequent limitation to the defendant, could not have the
effect of altering the construction, *which, independently of
that circumstance, the limitations would have received.

My. Pemberton and Mr. Calvert, contra :

* * The estate limited by the settlement to Sir Thomas
George Apreece, after the estate to his brother Shuckburgh,
was destroyed by the recovery; Sir Thomas took the estate
through the bounty of his brother, and not under the settle-
ment, he is not therefore an elder son within the meaning
of the settlement; and he will take no provision whatever
under the settlement, unless he is allowed to recover a portion
as a younger child.

Matthews v. Paul cannot govern the present case; there, the
only question was, at what period the qualification of being
a younger son, was to be ascertained; and whether at the
date of the will, the death of the testatrix, or the time when
the fand was directed to be distributed. No principal estate
had been settled in that case; nor had the interest of the second
gon, as in the present case, been defeated by his elder brother.

The estate which Sir Thomas George Apreece takes under the
will of his brother, is different in its nature and in extent to that
provided for him by the settlement. If he had taken under the
Iatter, he would have been entitled to an estate tail, now con-
vertible into an absolute estate in fee simple; but under the

(1) 19 B. R. 207 (3 Swanst. 328).
21—2
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will, he takes an estate for life only; in the case of Fazakerly
v. Ford (1), 1t was held that a shifting clause did not take
effect, because the estate upon the devolution of which, the
other estates were to go over, did not descend unfettered,
but came encumbered with a term, for securing a jointure
and portions.

The sum of 8,000l. is therefore raisable under the trusts of
the term, 4,000l. of which belong to the defendant Sir Thomas
George as a younger son, otherwise unprovided for by the
settlement; and the remaining 4,000l. to the plaintiff.

The cases of Windham v. Graham (2), Teynham v. Webb (3),
Hall v. Hewer (4), Loder v. Loder (6), Driver v. Frank (6),
Chadwick v. Doleman (7), and Broadmead v. Wood (8) were
alsb cited.

Tar MasteER oF THE RoLLs (after stating the circumstances) :

The plaintiffs alleged that on the death of Shuckburgh
Ashby Apreece, Sir Thomas George Apreece having become
the only son, ceased to be entitled to any portion; and that
Mrs. Peacocke, as the only daughter, became entitled to a
portion of 6,000l

The defendant, Sir T. G. Apreece, alleged that the estates
tail, limited by the settlement, having been barred and
destroyed, he will take no provision under the settlement, if
he be not allowed to recover a portion as a younger child;
and that according to the rules of construction, adopted in
such cases, he ought not to be excluded.

The effect of including him would be to make 8,000!. raisable
for himself and his sister, and to reduce Mrs. Peacocke’s
portion. :

There are many cases upon settlements and on wills providing
for families, in which the Court has looked upon elder children
as younger, and upon younger children as elder: it is presumed
in these cases, that it was intended by the settlement or will, to

(1) 33 R. R. 129 (4 Sim. 390). (3) 2 Ves. Sen. 530.
(2) 25 R. R. 62 (1 Russ. 331). (6) 15 R. R. 385 (3 M. & S. 23).
(3) 2 Ves. Sen. 19s. (7) 2 Vern. 528.

(4) Amb. 202, (8) 1 Br. C. C. 77.
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make provision for all the children, and not to give a double
provision to any; and to effectuate this intention, the child,
taking the estate under the will or settlement, is considered,
in equity, as the eldest, and every other child as younger.
And in one of the cases, it is said that eldership, not carrying
the estate along with it, is not such an eldership, as shall
exclude, by virtue of clauses excluding the elder, from the
provision intended for younger children.

But when it is said, that an elder child, unprovided for,
shall be deemed a younger, it means, I conceive, an elder
child unprovided for by the settlement or will itself: or by
means, which were in the contemplation of the parties, making
the settlement or will.

In the present case the estate was strictly settled. If the
estate tail vested in the eldest son of the marriage, had not
been barred, the second son, when he became eldest son,
would have become entitled to the family estate under the
settlement; and would not, in that event, have become
entitled to any portion: he would nof, it is admitted, take
the estate and a portion also.

As the second son became eldest or only son, before he
attained twenty-one years, i.e. before he acquired a vested
interest in his presumptive portion, the question whether a
previous portion, was devested on his becoming an only son,
does not arise; but the fact that the second son, whilst he
sustained that character, never had a vested interest in the
portion, does not appear to me to be immaterial; when he
sttained his age of twenty-one years, his elder brother was
dead without issue; and he was, according to the limitations
of the settlement, if they had not been defeated, entitled to
the settled estates in tail, in immediate remainder, after the
life estate of his father.

The estate, which he would have enjoyed under the settlement,
was defeated by means incident to the estates created by the
geitlement ; but not by any defect of the settlement itself, in
providing the means to carry the intention into effect. It
does not appear to me, that the event of the recoveries being
suffered by the tenant for life, and the first remainderman in
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tail, to bar the limitations of the settlement, can reasonably be
considered''*to’‘have' been in contemplation, at the time when
the settlement was made; 8o as to entitle the only son, to the
benefit of that which has been called the prodigious latitude
of construction, which has been adopted in these cases, and
appears to be founded on the presumption, that it was intended
to provide for all the children of the marriage. That presump-
tion is always to be had in view, and ought, I apprehend, to be
acted upon, in all cases, in which a loss of provision occurs, by
an event which can properly be supposed to have been in the
contemplation of those, by whom the settlement was made, and
within their intention to provide for.

All the cases appear to me to he consistent with that view.
None of them go the length of deciding, that every disappoint-
ment of a child’s provision, from whatever cause it may arise, is
to be made good by construction, upon the presumption to which
I have referred; and the case of Matthews v. Paul decides the
contrary. The difference between that case and the present, is
that in the case of Matthews v. Paul the eldest son was not
entitled to the estate, under the same instrument which gave
the portions; but that difference does not appear to me to be
material. The grandmother, at a time when the eldest son
was entitled to an estate tail, gave the portions to the younger
children ; after her death, the eldest son died, having suffered
a recovery of the estate tail, and devised the estate to his father:
upon his death, the second became eldest; he had no estate,
and yet was excluded from any share of the portions. In this
case, as in the case of Matthews v. Paul, it has been suggested
that inconveniences and hardships might, in particular events,
have resulted, from any mode of continuing this settlement ;
and it must, I think, be admitted, that no mode of construction,
can make the settlement wholly free from objection, in *every
event that might have occurred; but, on the best consideration
which I can give to the case, it appears to me, that the defendant,
Sir Thomas George Apreece, having become an only son, is not,
upon the true construction of this settlement, entitled to any
share of the portions provided for the younger children of the
marriage; and that Mrs. Peacocke, as the only younger child,
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is entitled to a portion of 6,000l.; and consequently, that
the trustees of the 500 years’ term must be directed to
raise that sum, and pay the same to the trustees of Mrs.
Peacocke’s settlement.

LE JEUNE ». LE JEUNE.
(2 Keen, 701—703; S. C. 1 Jur. 235.)

A bequest of copyhold and leasehold property to the testator’s widow,
for life; and at her death the whole to be sold and divided into five parts,
one of which was to be paid to each of the testator's four sons living at
her decease; and in case of either of their deaths, his share to be paid to
his issue; and in case either should die without issue, his share to he
divided amongst the surviving children: Held, that the child of a son
who died in the testator’s life, was entitled to such share as her parent,
if he had survived the widow, would have been entitled to.

THE question to be determined in this case, depended on the
construction of the will of Arnoldus Le Jeune.

The testator, at the date of his will, had four sons, Charles,
Anthony, Arnold, and Joseph, and one daughter, Mary.

By his will, which was dated the 10th day of November, 1818,
he gave all his copyhold and leasehold *estates, and all other his
estates, of what nature or kind soever, to his wife for her life ; and
he proceeded to express himself in the following words: ‘‘ And
at my said wife’s decease, I order and direct, that the whole of
my property be sold, if necessary, and divided into five equal
parts or shares; one of which shares, I direct to be paid to each
of my four sons, that shall be living at the time of her decease ;
and in case of either of their deaths, then the share of such so
dying, to be paid to his issue, as they shall attain the age of
twenty-one years ; and in case either of my sons shall die without
issue, then his share to be divided amongst the survivors of my
five children, hereinafter named ; to be paid to him in manner
before mentioned.” He then gave the other fifth part of his
estate, together with the proportions of either of his sons shares
who should happen to die without issue, for the benefit of his
daughter Mary and her children.

The son Charles died in the year 1814, leaving a daughter,
Mary Anne, his only issue surviving him.

The testator died in Qctober, 1820, leaving his wife and the
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four children, Anthony, Arnold, Joseph, and Mary, and his
granddaughter ‘Mary’ Anne, the only issue of the deceased son
Charles, surviving him.

The son Arnold died without issue in January, 18388 ; and the
testator’s widow, the tenant for life of his property, died in
November, 1886.

The question was, whether Mary Anne, the child of the son
Charles, who died in the testator’s lifetime, took such share of
the testator’s estates, as Charles would have been entitled to, if
he had been living at the death of the widow.

Mpr. Pemberton and Mr. Purvis, for the plaintiffs.

Mr. Lynch, Mr. Atkinson, Mr. Bird, Mr. Randall, and Mr.
Lovat, for the defendants.

Tae MasTer oF THE RoLLs (after stating the above facts) :

If Charles had survived the testator, and then died in the
lifetime of the widow, Mary Anne would have been entitled to
stand in his place, as substituted legatee.

Are the words, *“in case of either of their deaths,” necessarily
referable, to the time, between the deaths of the testator and of
the tenant for life; or may they not be referred to any time
prior to the death of the tenant for life, even though the time
should be in the lifetime of the testator himself ?

Nothing is given to any son, who should not be living at the
time of the death of the tenant for life ; no interest was to vest
in a son, on the death of the testator ; and I think, that the death
of the son, in the lifetime of the testator, did not defeat the gift
to the issue of the son, in the event of the son’s dying in the
lifetime of the tenant for life ; and consequently, that Mary Anne,
as the only issue of Charles, is entitled to such share of the
testator’s estate, as Charles would have been entitled to, if he
had been living at the time of the widow’s death.

HODGSON @». HODGSON.
(2 Keen, 704—713; S. C. 7 L. J. (N. 8.) Ch. 5.)
SeE Bolton v. Salmon [1891] 2 Ch. 48,
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MONTEITH ., NICHOLSON.
(2 Keen, 719—721; 8. C. 6 L. J. (N. 8.) Ch. 247.)

A testator bequeathed his personal estate to his brothers and sisters
absolutely ; and declared, that if any of them should die in his lifetime,
or afterwards, without leaving lawful issue him surviving, his share
should go amongst the survivors; and that if any should die in his life-
time, or afterwards, leaving issue him surviving, his share should be
divided amongst his issue; and he declared, that none of the legatees
should be entitled to any bequest until they attained twenty-one: Held,
that on attaining twenty-one, the brothers and sisters took absolute
interests, and that the limitation over was to take effect only in the
event of the death of a legatee under twenty-one, in the lifetime of the
testator, or afterwards.

WiLiav Cowenp NicHoLsoN, the testator, by his will, dated
in July, 1834, bequeathed as follows: ““ I give and bequeath unto
and equally amongst all and every my brothers and sisters,
living at my decease, all that the principal sum of 500L., standing
in the books of the Governor and Company of the Bank of
England, in my name; also all the interest due and to grow
due upon the same, to hold the same to them, my said
brothers and sisters, their executors, administrators, and assigns,
in equal shares and proportions, *as tenants in common. and not
as joint tenants. I also give and bequeath unto all of them,
my said brothers and sisters, all that my part, share, or interest
in all the household goods and furniture, belonging to my father ;
also all and every the rest and remainder of all my personal
estate absolutely ; and I declare it to be my will and meaning,
that if any of my said brothers and sisters die in my lifetime,
or afterwards, without leaving lawful issue him, her, or them
sarviving, the share or shares of him, her, or them so dying
shall go to, and be equally divided amongst the survivor or
survivors of them ; and if any of them, my said brothers and
sisters, die in my lifetime or afterwards, leaving issue him, her,
or them surviving, the share or shares of him, her, or them so
dying, shall go to, and be equally divided amongst such issue,
share and share alike, as tenants in common, such child or
children taking their parent’s share ; and, moreover, I declare it
to be my will, that none of the legatees, under this my will,
shall be entitled to any bequest until they severally attain the
age of twenty-one years.”
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The question in this cause was, whether, upon the true con-
struction’of 'the will'of the testator, William Cowend Nicholson,
his brothers and sisters took absolute estates in the legacies
given to them, on their attaining their ages of twenty-one years ;
or whether, they, at that period, took estates for life only, in all
or any of those legacies.

My, Pemberton and Mr. Wray, for the plaintiffs, who were
the brothers and sisters of the testator, claimed an absolute
interest in the fund.

Mr. Kindersley and Mr. Bacon, for the executor.

Mr. Berrey, for William M. Monteith, the infant child of
the plaintiff, James Monteith, insisted that the brothers and
sisters of the testator, William Cowend Nicholson, took a life
interest only under his will, in his personal estate.

TrE MasTER OF THE RoLLs:

The words of bequest, in the first part of the will, give to the
legatees absolute vested interests in the 500l. stock, in the
testator’s share of his deceased father’s furniture, and in his
own residuary estate; the next clause in the will contains a
limitation over (in the event of the legatee dying in the testator’s
lifetime or afterwards), to the surviving legatee, if the deceased
legatee had died without issue ; and to the issue of the deceased
legatee, if the deceased legatee had died leaving issue. The
testator then declares, that none of the legatees shall be
entitled to any bequest until they severally attain the age of
twenty-one years; and taking all the clauses together, I think
that the effect is, to give an absolute vested interest to each
legatee, on attaining the age of twenty-one years; and that the
limitation over is to take effect, only in the event of the death
of the legatee, dying under the age of twenty-one years, in the
lifetime of the testator, or afterwards.
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WEDDERBURN ,», WEDDERBURN (1).

2 Keen, 722—755; affirmed, 4 My. & Cr. 41—-53; S. C. 8 L. J. (N. 8.)
Ch. 177; 3 Jur. 596.)

An account of a deceased partner’s share of profits directed after a
lapse of thirty years and after repeated changes in the firm, and after
reveral deeds and a release had been executed by the parties beneficially
interested ; the surviving partners being the executors of the deceased
partner and guardians of the cestuis que trust, and the settlements being
partial only, and founded on insufficient knowledge, by the cestuis que
trust, of the partnership affairs and accounts.

Time i8 no bar in cases of direct trust; it may be otherwise, if there
has been a direct and independent dealing between the trustees and
cestuis que trust, after the relation has terminated.

Tae circumstances of this case are so fully detailed in the

judgment of the MasTEr oF THE RoLLs, that it is considered
unnecessary here to state them.

Mr. Pemberton, Mr. Koe and Mvr. Williamson, for the
plaintiffs.

Mr. Tinney, Mr. Kindersley and Mr. Colvile, for the
defendants.

The following authorities were relied on: Cook v. Colling-
ridge (2), Crawshay v. Colling (3), Walker v. Symonds (4), Gregory
v. Gregory (56), Champion v. Rigby (6), Chalmers v. Bradley (7),
Downes v. Grazebrook (8), Ex parte Lacey (9), Cockerell v.
Cholmeley (10).

Tae MasTter oF THE RoLLs:

This is a bill filed by Sir James Webster Wedderburn, and
other persons, the children, or representing the children, of
David Webster deceased, against James *Wedderburn, since

(1) A note of some further pro- (3) 10 B. R. 61 (15 Ves. 218).
ceedings in this litigation (1eported (4) 19R.R.155(3Swanst. 1,64—69).
22 Beav. 84) will be found in the (5) 14 R. R. 244 (G. Coop. 201);
volume of Revised Reports contain- . C. 23 R. R. 167 (Jac. 631).
ing 4 My. & Cr., and references to (6) 31 R. R.107(1 Russ. & My. 539).
numerous subsequent cases of a (7) 20 R. R. 216 (1 Jac. & W, 31).
similar character will be found in (8) 17 B. R. 62 (3 Mer. 200).

Fyse v. Foster (1874) L. R. 7 H. L. (9) 6 R. R. 9 (6 Ves. 625).
318,44 L. J. Ch. 37.—0. A. 8. (10) 36 BR. R. 16 (1 R. & M. 418,
(2) 23 R. B. 155 (Jac. 607). 1CL & F. 60).
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deceased, Andrew Colvile and other persons, who are, or repre-
sent the surviving partners, and the executor of David Webster,
or persons interested in the business in which he was concerned,
and which was carried on after his death, and also against his
widow, and her second husband ; and the bill prays a declaration,
that the children of David Webster, and those who represent
them, are, under the circumstances, entitled to participate in the
gains and profits made by carrying on the partnership business
since his death: and that an account thereof may be taken, and
that the plaintiff's share may be paid by the defendants, Sir
David Wedderburn, James Wedderburn, Andrew Colvile and
Alexander Seton. The bill also prays a general account of the
estate of David Webster, and of the application thereof, and of
what is due to the plaintiffs, under his will.

It appears that in 1796 John Wedderburn and the testator,
David Webster, who had for some time before carried on business
as merchants in partnership together, agreed to take the defen-
dant, Sir David Wedderburn, into partnership with them ; and
it was agreed that the three should carry on business together,
for seven years, if they should all so long live. The terms of
the partnership were the subject of a deed, dated the 21st of
May, 1796, and made between John Wedderburn of the first
part, the testator, David Webster, of the second part, and the
defendant, Sir David Wedderburn, of the third part; and
thereby it was declared that during the continuance of the
partnership, John Wedderburn and David Webster should be
equally entitled to five sixth shares of the business; and David
Wedderburn to one sixth share thereof; but if either John
Wedderburn, or David Webster should die during the seven
years, then, from the 1st of May ensuing *such death, the
survivor of them should become entitled to two thirds of the
business, and David Wedderburn to the remaining one third.
It was provided, that each of the partners, should at all times
during the partnership, and at the determination thereof, enjoy
a several share and interest in the business, and the capital
thereof. and the profits to be produced thereby, and in the goods
and debts thereof, according to their respective interests in the
trade, that an account should be yearly made out and stated ;
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and that ¥ any of the partners should die during the partnership,
the executors of the partner dying should stand in his place,
and be considered a partner, until the first day of May after the
death of the deceased partner, when the partnership, as to such
deceased partner, was to determine; but the executors of the
deceased partner were not to act in the business, and the
surviving partners were not to enter into new engagements, 8o
as to prejudice or affect the executors of the deceased partner,
or their interest in the capital. And upon the 1st day of May,
next after the death of the deceased partner or in three months
afterwards, the surviving partners were to make out a full and
perfect account of the partnership business, property and liabili-
ties, and deliver a copy thereof to the executors of the deceased
partner ; and the executors of the deceased partner, were to meet
the surviving partners, and to examine the books; and finally
adjust and settle the account, which was then to be signed ; and
as soon a8 might be, after the account was settled, payment was to
be made of all debts due from the partnership; and after payment
thereof, then true payment, partition and delivery was to be made,
by and between the surviving partners, and the executors of the
deceased partner, at their then house, or place of trade, according
and in proportion to their several and respective shares and
interests, of and in the trade or business, of all the clear *residue
and surplus of the monies, securities, goods, wares, merchandises,
property and effects whatsoever, which should then be due and
belonging to the said joint trade, or business, or to the surviving
partners and the executors of the deceased partners, in respect
thereof, and also all outstanding debts, and sums of money, due
and owing, or belonging to the surviving partners and the
executors of the deceased partner, on account of the joint trade;
and which, after all the debts from the partnership were fully paid,
were to be shared and divided, between the surviving partners
and the executors of the deceased partner, in proportion and
according to their several and respective shares and interests in
the said joint trade; and thereupon assignments and releases
were to be made and given (1).

(1) And the deed contained a cove-  purchase one fourth part of the ships
nant from Sir David Wedderburn, to  belonging to John Wedderburn and

333

WEDDER-
BURN

v,
WEDDER-
BURN.

[ *726 )



334

WEDDER-
BURN

r.
WEDDER-

BURN.

[ *727 ]

1836. CH. 2 KEEN, 726—727. .R.R.

Upon these terms the partnership business commenced, and
was carried on, under the firm of Wedderburn, Webster & Co.
It appears that the partnership property consisted, to a con-
siderable extent, of ships and shares of ships; and of debts
owing to the concern, and particularly a very large debt, owing
to the firm from the estate of James Wedderburn, deceased,
under whose will *Mr. John Wedderburn was executor and
residuary legatee.

In 1798 the partners agreed to admit the defendant, Andrew
Colvile, as a partner, on the terms of his being entitled to no
share of the profits, during so much of the seven years, as he
and John Wedderburn should jointly live, and being entitled to
1,000!. a year for his services.

On the 10th February, 1801, David Webster made his will,
and thereby, after devising and bequeathing certain portions of
his estates, he gave all the rest and residue of his monies,
securities for money, stock in the public funds, parts and shares
of ships and all other his personal estate and effects, charged
with his debts, to his wife Elizabeth (now the defendant Lady
Douglas), and his partners, John Wedderburn and David
Wedderburn ; on trust, to sell all such parts thereof as did not
consist of stocks, or monies, or securities; and to invest the
proceeds. And he directed that out of the dividends and
interest, his wife should receive an annuity of 1,200l., to be
reduced to 500l., if she married again; and subject to the
provision made for his wife, he gave the residue of his estate,
for the benefit of his children, in the particular manner
mentioned in his will, and upon which no question is raised.
He appointed his wife, John Wedderburn and Sir David

David Webster, at a valuation: and
a further covenant, that if Sir David,

merchandises, property and effects
which he was to purchase were

by the death of John Wedderburn
or David Webster, should become
entitled to an increased share in the
business, he would thereupon pur-
chase an increased share in the ships
and other property and effects, from
the executors of John Wedderburn
or of David Webster. And imme-
diately after the ships, goods, wares,

valued and appraised, he was to give
security for payment of the amount.

It did not, however, appear in what
manner Sir David Wedderburn paid,
or secured payment of that share of
the partnership property which he
was to purchase, nor, what were the
particulars of the property, of which
he was to purchase such share.
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Wedderburn, joint executors of his will, and committed to
them the guardianship, custody and tuition of his children,
and of their several estates and fortunes, during their
respective minorities.

Mr. David Webster died on the 21st March, 1801. His
wife, now Lady Douglas, and his partners, John and Sir David
Wedderburn, survived him, and he left *five children, James,
Anne, Mary, Charles and David. The plaintiffs, Sir James
Webster Wedderburn, Mrs. Mary Hawkins, and Charles
Wedderburn Webster, are three of the children still surviving;
the other two are dead, Anne having attained twenty-one, and
married the plaintiff, Archibald Murray Douglas, who represents
her ; and David, who was born after the testator’s death, having
died an infant, his interest, under the will, survived to his
brothers and sisters.

On the death of the testator, Mr. David Webster, it became
necessary to consider, what was to be done with his interest in
the firm of Wedderburn, Webster & Co. The partnership deed
plainly provided, that notwithstanding the death of a partner,
the business was to be continued on a joint account, till the first
day of May next following, and it was then to cease, as to the
interest of the deceased partner; probably, it would not have
been easy, under any circumstances, to follow strictly the direc-
tions of the deed, for winding up the concern; but the accounts
were directed to be settled between the surviving partners and
the executors of the deceased partner, and assignments and
mutual releases were to be made and given; but these assign-
ments and these releases were to be transactions between the
surviving partners of the one part, and the executors of the
deceased partner of the other part; when the deed was executed,
it was not contemplated that the surviving partners, and
the executors of the deceased partners, would be the same
persons.

Nevertheless, Mr. David Webster appointed his partners, John
and Sir David Wedderburn, to be two of his executors, and the
guardians of his children ; and they, the surviving partners, alone
proved the will, and thereby became the sole legal personal repre-
sentatives ; *and they thus rendered it impossible to act upon the
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provisions of the partnership deed, or to proceed in any mode
that was'satisfaetory and safe, to wind up and settle the accounts
and dependencies subsisting between them and their testator,
and at the same time continue the trade. It would appear,
however, that they did not consider that there was any difficulty,
or any thing in their situation, to make it improper, or incom-
petent for them to adopt their own means of ascertaining the
value; and to purchase, for their own use and benefit, and
become the absolute owners of that share of the partnership
ships, stock and effects, which belonged to the estate of their
testator, David Webster ; or from dealing, as between themselves
and the estate of the testator, with the debts owing to the late
partnership, in the manner they thought most convenient.
They considered the partnership business as a concern which
was to devolve to them, exclusively of the testator’s estate, on
the 1st of May next following the testator’s death; and they
determined that it should be carried on by themselves and
Mr. Andrew Colvile (who had previously become a partner in
the manner I have mentioned), under the firm of Wedderburn
& Co. ; and the defendants Colvile and Seton say, that for the
purpose of winding up the affairs of the old firm of Wedderburn,
Webster & Co., regular and just valuations were made, by com-
petent persons appointed for that purpose, of the ships, shares
of ships and other partnership stocks and effects; and they were
taken, at such valuation, by Wedderburn & Co. ; and the old
firm was credited with the amount, in the books of the new firm,
and a portion of the debts due to the old firm was transferred
to the books of the new firm, and the old firm was credited
therewith, in the books of the new firm ; and the persons from
whom they were due, were debited therewith. And certain
debts, to a much larger amount, due from *the old firm, and
carrying interest, were, with the assent of the several persons to
whom they were due, transferred from the books of the old firm,
to their credit, in the books of the new firm; and in lien
thereof, the old firm was debited therewith in the books of the
new firm; and a balance sheet was made up to the 1st of May,
1801, whereby it appeared, that the debts due by the old firm,
and taken over by the new, so far exceeded the debts due to the
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old firm, and taken over by the new, and the value of the ships,
and shares of ships, and other partnership stock and effects
of the old firm, that there was a balance, to the amount of
98,578l. 18s. 11d. due to the new firm by the old firm.

As the partnership accounts then stood, it was made to appear,
that the whole assets consisting of property and debts belonging and
due to the old concern, amounted to . £496,766 and a fraction,
and that the whole liabilities amounted
to . . . . . . . 410,782 and a fraction,

leaving a surplus of . . . . 85,988 14s. 11d.

which, when realized, was to be divided between the surviving
partners, and the executors of Mr. David Webster, the deceased
partner, in the shares following ; that is to say,

To John Wedderburn . . . . . £24407 10 4
To the executors of David Webster . . . 55101 2 1
To Sir D. Wedderburn . . . . . 6,475 2 6

£85,983 14 11

and, from this statement, it appears that considerably *more
than three fifths of the whole surplus, belonged to the estate of
David Webster.

The defendants have examined witnesses, to prove that proper
valuers of the ships, shares of ships and other property were
appointed ; that the valuations were duly and properly made;
and that greater value could not have been obtained upon sale
by an auction; and I do not question but that the surviving
partners may have, really and bond fide, intended to settle every
thing in a fair and honourable manner; but John and Sir D.
Wedderburn were executors and trustees, as well as surviving
partners; and in a case in many respects similar, Cook v.
Collingridge (1), Lord Erpon says, ‘“One of the most firmly
established rules is, that persons dealing as trustees and execu-
tors, must put their own interest entirely out of the question;
and this is so difficult to do, in a transaction in which they are

(1) 23 B. R. at p. 164 (Jacob, 621).
R.R.—VOL. XLIV. 22

387

WEDDER-
BURN

C.
WEDDRR-
BURN,

[ *781 ]



338

‘WEDDER-

BURN

.
WEDDER-

BURN.

[ *732 ]

1836. CH. 2 KEEN, 781—T782. [R.R.

dealing with themselves, that the Court. will not enquire whether
it has/been/done, ‘or mot; but at once says, that such a transac-
tion cannot stand ”"—and, therefore, under the circumstances of
this case, considering the characters, filled by John and Sir
David Wedderburn, in such transactions incompatible — that
there was no disinterested person to superintend, or check, on
the behalf of David Webster's estate, either the valuation of the
property, or the transfers of debts and credits, on the regulation
of which, the connections and custom of a mercantile house may
so much depend—I am of opinion, that the property and affairs
of the firm of Wedderburn & Co. cannot be held to have been
disposed of and settled under the provisions of the deed of 21st
of May, 1796. The principal averment in the plea, * that no
part of the *capital of Wedderburn, Webster, & Co., belonging,
or due to the estate of the testator, was employed in carrying on
the trade or business of the successive firms of Wedderburn & Co.,
Wedderburn, Colvile, & Co., and Colvile & Co., or any of them,”
fails (1) ; and the business of the new firm of Wedderburn & Co.
having, after the 1st of May, 1801, and notwithstanding the
paper transfer in the books, been substantially carried on, with
the property, capital, and connections of the old firm of Wedder-
burn, Webster, & Co., I am of opinion, that after that time, the
case would have been treated as the ordinary case, in which the
surviving partners think fit, after the death of the deceased
partner, to deal with the property, which, having belonged to
the partnership, is not, in the contemplation of this Court,
exclusively theirs, for the benefit either of themselves, or any
other persons, whom they may take into partnership with them.
I have no doubt, that if the case had been brought under the
consideration of this Court before 1809, the sale would have
been held to be void; and the partners in the new firm of
Wedderburn & Co. would have been compelled to account to

(1) The defendants Colvile and
Seton had put in a plea and answer;
and on the argument of the plea,
on the 7th November, 1832, it was
ordered that the plea should stand
for an answer, with liberty for the
plaintiffs to except thereto, and the

benefit thereof was thereby saved
unto the said defendants till the
hearing of the cause; and the plain-
tiffs, in excepting, were not to call
for any account of the profits of the
trade since the 1st of May, 1801,
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the persons beneficially interested in the estate of David
Webster, for a share of the profits made by carrying on the
partnership business.

On the 81st of May, 1809, the plaintiff Sir James Webster
Wedderburn, the eldest son of David Webster, *attained his
age of twenty-one years ; and the defendants Colvile and Seton
represent, that thereupon, a general account in writing was made
out, of the estates and effects of the testator, from the time of
his death, up to the 1st day of May, 1809 ; and that thereby
it appeared, that after payment of his debts and legacies, and
reserving a sum for payment of the annuities bequeathed by
his will, there would then be divisible, amongst the five children
of the testator, on account of his residuary personal estate, a
sum of 75,068l. 6s. 10d.; provided that the share, due to the
testator’s estate, of the debt then due to Wedderburn, Webster,
& Co., from the estate of James Wedderburn deceased, were
paid; and that the seven twenty-third parts or shares of the
plaintiff Sir James, amounted to 22,846l. 17s. 10d.; and the
four twenty-third parts or shares of each of the other children,
to 13,055L. 7s. 8d. ; that an account, in writing, was also made
out from the books of Wedderburn, Webster, & Co., whereby it
appeared what debts due to the firm, on the 1st day of May,
1801, were then uncollected, and what debts were then due by
the firm, and unpaid; and what was then due to the estate of
the testator, and divisible amongst his children; and that an
account was also made up, in writing, to the 1st day of May,
1809, of all sums of money expended on account of the mainten-
ance, education, and advancement of the plaintiff Sir James, and
which amounted to 11,447[. 11s. 2d.

Three accounts are thus professed to have been rendered ;
1st, an account of the testator’s estate and effects from his death
to the 1st of May, 1809 ; 2ndly, an account of debts due to and from
Wedderburn, Webster, & Co. on 1st May, 1809, and remaining
uncollected and unpaid; and 8rdly, an account of sums paid
for the maintenance, education, and advancement of Sir James.
I must assume, that these accounts were made out under *the
directions of John and Sir David Wedderburn, the surviving
partners, and also the executors and guardians; but it is stated,

22—2
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that they were examined by the plaintiff Sir James, and carefully
examined by Mr. ‘Alexander Murray, since deceased, as solicitor,
acting on behalf of the plaintiff Sir James, and the other children
of the testator ; and that after much investigation' and enquiry,
and particularly with reference to the large debt then outstanding,
and due from the estate of James Wedderburn, Mr. Alexander
Murray, and the plaintiff Sir James, acting under his advice,
were satisfied with and approved of the accounts.

On the subject of these accounts, the defendants have produced
evidence; Mr. James Keil was a confidential clerk and book-
keeper of Wedderburn & Co., and he says, that in and previous
to 1809, Mr. Alexander Murray acted as the solicitor of the
plaintiff Sir James, and, to the best of his belief, for the other
children of the testator; that the several accounts, relating to
the testator’s estate, mentioned in the answer of Colvile and
Seton, being the accounts I have mentioned, were, as he knows,
investigated and examined by Mr. Murray, to whom he delivered
the accounts; and he saw him examine the same; he then says
that the partnership books, and all other books and accounts of
the firms of Wedderburn, Webster, & Co., and Wedderburn & Co.,
were open to the investigation of Mr. Murray; and he examined
the same, for the purpose of ascertaining whether such accounts
were accurate, and made out on a proper principle; and he
did very narrowly examine such accounts, and investigate the
principle on which the amount due to the estate of the testator,
in respect of his share in the partnership funds of Wedderburn,
Webster, & Co., was ascertained ; and he was, after such investiga-
tion and examination, satisfied with *the accounts ; and that the
same were made out on a proper principle.

Mr. William Loxham Farrer, another witness, without, as I
understood his evidence, pledging himself to any personal know-
ledge of the facts, states his belief that Mr. Murray acted as
solicitor for Sir James in 1809, and continued to act for him,
and the other children of the testator till 1815; and that the
accounts and the partnership books were examined by him,
or by some accountant employed by him, or by the plaintiff
Sir James ; and, from Mr. Murray having indorsed the accounts
furnished him, on the indenture of the 16th of September, 1809
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(which 1 shall afterwards have occasion to notice), the witness
says, he has no doubt that Mr. Murray was satisfied with the
accounts, and that they were made up on a proper principle.
From the great importance, in this cause, of the accounts
indorsed on the indenture of the 16th of September, 1809, I
have found it necessary to examine them minutely ; they do not
appear to contain any account of the estate of David Webster,
at the time of his death, or of the assets, debts, and liabilities of
the partnership, either at that time or on the 1st day of May
next following ; or of the dealings of the surviving partners and
executors, with the partnership property, debts, and credits
between the time of the testator’s death, and the 1st of May,
1809 ; but, proceeding on the assumption that all was settled up
to the 1st of May, 1809, and that after that day there were no
concerns or transactions of the firm of Wedderburn, Webster, &
Co., except those which related to the debts due to and owing by
that partnership, it proceeds as follows: It first states the debts
due to Wedderburn, Webster, & Co. on the 1st of May, 1809 :

Good debts (exclusive of that due from estate

of James Wedderburn). . . . . £19,168 5 1
Due from the estate of James Wedderburn . 190,472 8 0
Balance of bad and doubtful debts after certain

deductions . . . . . . . 17,627 8 5

£227,267 16 6

It then states the debts due by Wedderburn, Webster, & Co.
on the same day (1st May, 1809) :

Due to persons not members of the firm . . £18,541 4 '8
Stated to be due to John and Sir David

Wedderburn, for balance of debts paid by

them, since David Webster's death, after

deducting certain sums stated to be due

by them . . . . . 188,483 14 1
And to be due to the estate of David Webster . 75,292 17 9

£227,267 16 6
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Exclusively of the large debt due from the estate of James
Wedderburn, 'the total amount of debts due to the concern
(i.e. the gond and bad together) amount to . £86,795 18 6

And the debts owing to strangers being . . 18,541 4 8

The difference is . . . . £23,254 8 10

And assuming that the sums to be received on account of
debts due, would equal, but not exceed the 18,5411. 4s. 8d., due
to strangers, this difference of *28,254!l. 8s. 10d., would have to
be deducted from the sums previously stated to be due to the
surviving partners, and the estate of the deceased partner, in
the proportions following, viz. :

From the share of Sir David Wedderburn, #;ths £8,875 14 10
estate of David Webster, {;ths . . 9689 7 O
John Wedderburn, {%;ths . . . 9689 7 O

£28,254 8 10

To every item of debt contained in the aggregate I have
mentioned, as well those which are stated to be due to or
from strangers, as those stated to be due to or from J. and
Sir D. Wedderburn, and due to the estate of Sir D. Webster,
there is a reference to a folio in the ledger, from which it may
be presumed, that some information respecting those items was
to be obtained.

The account then, assuming that D. Webster’s share of the
computed deficiency is to be deducted from the amount standing
to his credit in the ledger, i.e. deducting 9,689l. 7s. from
75,292l. 17s. 9d., st<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>