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PREFACE TO VOLUME XXXIII.

——

Ix this country the technical imperfections of procedure
have always been largely tempered by the good sense of
parties and of the Court, and perhaps this kind of bene-
ficent astuteness in particular cases has tended to delay
general measures of reform. Here, in Hubbard v. Bagshaw,
at p. 120, we find Vice-Chancellor Shadwell asked by
consent to decide a purely legal point rather than send it
for trial elsewhere ; as, down to the time of the Judicature
Acts, a common-law Judge was sometimes asked to try a
cause, for the saving of time or some other special reason,
without a jury.

Lord Tenterden appears in Colvin v. Newberry, in the
House of Lords (p. 454), as concurring, with laudable
frankness, in the reversal of his own opinion given in the
Court below (see at p. 458). Such a case is not unique.
In Radley v. L. & N. W. R. Co,, 1 App. Ca. 754, Lord
Blackburn in like manner concurred in reversing a
judgment of the Exchequer Chamber to which he had
himself been a party.

In re Cassell, at p. 275, is noteworthy for the Court’s
deliberate resolve to lay down a general rule without
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attending to)possible) minute variations in the facts of
different cases.

Glasspoole v. Young, p. 294, is a leading authority on
the duty of a sheriff to take the right man’s goods in
execution at his peril; and Horner v. Graves, p. 635, if
now somewhat pushed into the background by the recent
decisions of the Court of Appeal and the House of Lords,
is still a decision of considerable importance on the limits
within which an agreement in restraint of trade can be
held reasonable. Chaplin v. Hawes, p. 705, is a good
illustration of the rule that a man who puts another in '
danger by his own negligence cannot complain of him for
failing to do the most absolutely prudent thing on the
spur of the moment. It may be of some value as a
judicial recognition of the rule of the road in juris--
dictions where there is not any statutory confirmation
of that rule equivalent to the provisions of our Highway
Acts.

Gregory v. Piper, p. 268, decides the rather nice point
that, if a man authorizes an act of which some natural
consequence amounts to a trespass, he will be liable in
trespass even if he has purported to forbid that conse-
quence. There is, perhaps, no earlier case of conversion
by estoppel, another point of some subtilty, than Gosling v.
Birnie, p. 497. Liggins v. Inge, p. 615, is one of a small
but interesting class of authorities to the effect that
“a licence executed is not countermandable”—in less

technical language, what has been lawfully done under a
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licence does not, become wrongful merely by the revoca-
tion of the licensor’s consent. If the effect of this rule be
to make the licence equivalent to a grant for all practical
purposes, as in particular cases it well may, that is the
licensor’s own folly. This principle is quite distinct from
equitable estoppel, though a tendency to confound them
is observable in some recent judgments.

It seems strange that as late as 1829 (Haire v. Wilson,
p. 284) a Judge should have left it to the jury in an
ordinary libel action to say whether the defendant intended
to injure the plaintiff. Indeed, the defendant’s counsel
saw that such a direction could not be supported, for they
seem to have argued their case on the ground that the
words were not libellous at all.

A few cases selected from the first two volumes of
Haggard’s Admiralty Reports, as having an appreciable
bearing on general rules of law, have been printed at the
end of the volume. Lord Stowell’s judgment in Zhe
Agincourt, p. 717, is not only important, but is really the
leading authority on the powers of a sea-captain to keep
order in the ship. As to ‘the matter of a whale,” p. 724,
the facts are not very likely to recur. 8till, if and
whenever a whale is taken again within the jurisdiction
of the Lord Warden, we know not where else the law for

him is to be found.
F. P.
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the head of each case, and references to the same paging are

continued in the margin of the text.




The Reviged Reports.

VOL. XXXIII.

IN THE HOUSE OF LORDS.

———
ENocraND.—CoMMoN PreEas anp Kine’s BEeNcH.

ROAKE anxp OtHERS ». DENN ». RICHARD
NOWELL anxp ANorHER.t

(AppEAL IN Causg Denn d. Nowell v. Roake.)
(4 Bligh (N. 8.) 1—26; 8. C. 1 Dow & CL 437 ; 6 Bing. 475.

S. S. was seised of lands in the county of Surrey, as to one moiety in
fee by descent. The other moiety was limited to her for her life, with
a power to appoint an estate in fee by deed or will, with remainders
over in default of appointment. . S. by her will devised all her free-
hold estates in the county of Surrey to J. R. for life, on the condition,
that out of the rents he should keep them in repair. At his death the
lands chargeable with an annuity were by this will devised to the children
of J. R. with remainders over. 8.8. died, leaving J. R. surviving; and
she, at the respective times of making *her will and her death, had no
other lands in Surrey but those before stated. Upon a special verdict,
stating these facts, held in the Court of Common Pleas, that this was a
valid execution of the power: but this judgment was reversed in the
Court of King's Bench; and the judgment of the King’s Bench was
affirmed on a writ of error.

IN Trinity Term, 57 Geo. III. the defendant in error brought
an action of ejectment in the Court of Common Pleas, for the

t Referred to as illustrating the 34 Ch.D. 186,191 ; 56 L.J. Ch. 118,
question whether a general devisecan, 121; and see In re Williums (1889)
after the Wills Act, 1836, operate asa 42 Ch. Div. 93, 58 L. J. Ch. 451, in
special power of appointment, by Koy, which case KAy, J.’s decision in Re
J.in Re Mills, Mills v. Mills (1886) Millswasapproved bytheC.A.—R.C.
R.R.—VOL. XXXIII. 1
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recovery by the first count of the entirety, and by the second
count of a moiety, of two water corn mills, two mills, two
kilns, and a messuage, cottage, dwelling-house, and premises,
with the appurtenances, and divers acres of arable land, meadow
land, pasture land, land covered with water, and marsh land, in
the parish of Godalming, and county of Surrey. The lessors of
the defendant in error became entitled to the moiety in question
under conveyances by lease and release, bearing date respectively
the 20th and 21st of May, 1802, thereof made by John Roake,
since deceased, the father of the plaintiffs in error.

The demises in ejectment were Iaid on the 2nd day of July,
in the year 1811.

The plaintiffs in error pleaded the general issue of not guilty,
and issue was joined on that plea.

The cause was tried at the Surrey Spring Assizes, 1828,
before the then Chief Baron, when a special verdict was found,
stating the title in substance as follows :

Miles Poole was seised in his demesne as of fee of the premises
mentioned in the declaration, and being so seised, died on the
17th of November, *1749 ; after his death the premises descended
to Sarah, the wife of Thomas Scott, and Elizabeth, the wife of
Henry Roake, which Sarah and Elizabeth were the daughters
and co-heirs of Miles Poole, and Thomas Scott and Sarah his
wife, in right of Sarah, and Henry Roake and Elizabeth his
wife, in right of Elizabeth, entered into and were seised of the
premises as the law requires; and by indentures of lease and
release, bearing date respectively the 25th and 26th of April,
1750, (and duly executed,) between Thomas Scott and Sarah his
wife and Henry Roake and Elizabeth his wife of the first part,
George Johnson of the second part, and William Hill of the
third part, the premises were conveyed to William Hill, to the
intent and purpose that William Hill should become tenant of
the freehold of the premises, until a common recovery should be
thereof obtained against him by George Johnson as demandant ;
and it was by the indenture of release declared, that the recovery
should be and enure to the uses, intents, and purposes following ;
that is to say, as to, for, and concerning one full and equal
undivided moiety and half part of the tenements, with the appur-
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tenances, to the use of Thomas Scott and his assigns for his
natural life; remainder to the use of Sarah Bcott, his wife, for
life ; remainder to the use of such person and persons, and for
such estate and estates, as Sarah Scott, whether covert or sole,
should by any deed or writing under her hand and seal, to be
sealed and executed in the presence of three or more credible
witnesses, with or without power of revocation, or by her last
will and testament in writing, or any writing purporting *to be
her last will and testament, to be by her subscribed and published
in the presence of three or more credible witnesses, from time to
time direct, limit, or appoint; and for want of such direction,
limitation, or appointment, to the use of all and every the child
and children of Thomas Scott, on the body of Sarah Scott begotten,
or to be begotten, equally to be divided between them share and
share alike, to take as tenants in common, and not as joint
tenants, and of the several and respective heirs of the body and
bodies of such child and children lawfully issuing; and failing
issue of any such child and children, to the use of all and every
other such child and children equally, share and share alike, to
take as tenants in common, and the heirs of their respective
bodies lawfully issuing; and if one child only, to the use of
such only child and the heirs of his or her body; and for default
of such issue, to the use of the said Elizabeth Roake and her
assigns, for and during her natural life, without impeachment
of waste; remainder to the use of all and every the child and
children of the said Elizabeth Roake, equally to be divided
between them share and share alike, to take as tenants in common
and not as joint tenants, and of the several and respective heirs
of the body and bodies of such child and children lawfully issuing ;
and failing issue of any such child or children, to the use of all
and every other such child and children equally, share and share
alike, to take as tenants in common, and the heirs of their respec-
tive bodies lawfully issuing ; and if one child, to the use of such
only child, and the heirs of his or her body; and in default
of *such issue, to the use of the said Thomas Scott, his heirs
and assigns, for ever; and the moiety of which Henry Roake
and Elizabeth his wife were seised in her right, was settled to
other uses.

1—2
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A recovery was suffered in Easter Term, 1750, and by virtue
of the conveyance and recovery Thomas Scott and Sarah his
wife, and Henry Roake and Elizabeth his wife, entered into the
premises as to their respective moieties, and became and were
seised of such estates and interests therein as could lawfully pass
to them under and by virtue of the indentures and recovery; and
Thomas Scott afterwards, in or about the year 1758, died without
having had any issue by Sarah his wife, leaving his wife Sarah
him surviving. Sarah Scott afterwards intermarried with one
John Trymmer, in 1768, and he died in or about the month of
June, 1766, leaving his wife the said Sarah him surviving.
Elizabeth Roake died in May, 1755, leaving Henry Roake her
husband, and John Roake her son and only child by Henry Roake,
her surviving, and without having made any appointment; and
under the uses declared of the second mentioned moiety,
Henry Roake became tenant for life of that last mentioned
moiety, with remainder to John Roake his only child in tail.

By indentures of lease and release, bearing date respectively
the 6th and 7th days of September, 1775, and duly executed and
made between Henry Roake and John Roake, (the son and
only child of Henry Roake by Elizabeth his late wife, then
deceased), Sarah Trymmer, Benjamin Parnell, and James Morgan,
(the indenture *of release reciting that Sarah Trymmer had con-
tracted and agreed with John Roake for the absolute purchase of
his moiety, subject to the life estate of Henry Roake therein,)
Henry Roake and John Roake conveyed the other moiety of the
premises in the declaration mentioned to Benjamin Parnell in
fee, to the intent and purpose that he might become a tenant of
the freehold for suffering a recovery ; and it was declared that
the recovery should be and enure to the use and behoof of
Henry Roake and his assigns for the term of his natural life,
remainder to Sarah Trymmer in fee.

Henry Roake died on the 15th of December, 1777. And on the
6th of June, 1788, Sarah Trymmer made and published her last
will and testament in writing, in the presence of and attested by
three credible witnesses, and thereby gave and devised all her
freehold estates in the city of London and county of Surrey, or
elsewhere, in the words following ; that is to say, * I hereby give
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and devise allvmy |fréehold estates in the city of London and
county of Surrey, or elsewhere, to my nephew John Roake for
his life, on condition, that out of the rents thereof he do from
time to time keep such estates in proper and tenantable repair ;
and on the decease of my said nephew John Roake I devise all
my said estates, subject to and chargeable with the payment of
80L. a year to Anne, the wife of the said John Roake, for her life,
by even quarterly payments, to and among his children lawfully
begotten, equally, at the age of twenty-one, and their heirs, as
tenants in common : but if only one child should live to *attain
such age, to him or her, or his or her heirs, at his or her age of
twenty-one; and in case my said nephew John Roake should die
without lawful issue, or such lawful issue should die before
twenty-one, then I devise all the said estates, chargeable with
such annuity of 80l a year to the said Anne Roake for her life
in manner aforesaid, to and among my nephews and nieces Miles,
Thomas, John, James, and Sarah Pinfold, and Susannah Long-
man, or such of them as shall be then living, and their heirs and
assigns for ever.”

Sarah Trymmer died on the 4th of December, 1786, without
revoking her will; John Roake being then living, and her heir-
at-law.

Sarah Trymmer had not at the time of making her will, or at
the time of her death, any freehold lands, tenements, or heredita-
ments in the county of Surrey, other than those mentioned in
the declaration.

By indenture quadripartite of the 26th of April, 1787, and duly
executed between John Roake, the nephew and heir-at-law, and
also the devisee for life named in the will of Sarah Trymmer of
the first part; and Miles, Thomas, John, James, and Sarah Pinfold,
and Susannah Longman, the nephews, and nieces, and devisees
named in the will of Sarah Trymmer, of the second part;
Benjamin Parnell of the third part; and Thomas Holland, Gent.
of the fourth part; after reciting, among other things, the death
and will of Sarah Trymmer, and that the recovery intended to
have been suffered, pursuant to the agreement contained in the
indenture of the 7th of September, 1775, had never been suffered,
nor any other recovery *of the moiety, being the moiety formerly
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of the said Elizabeth Roake, it was declared and agreed upon by
and between all and every the parties to that indenture, that a
recovery should be suffered to enure to the same uses as those
mentioned in Sarah Trymmer’s will, or such of them as were
capable of taking effect. A recovery of the moiety was accordingly
suffered in Easter Term, 27 Geo. III.

By indenture, bearing date the 5th of November, 1789,
and duly executed, between John Roake of the one part, and
Richard Nowell of the other part, John Roake covenanted with
Richard Nowell to levy a fine of the premises in the declaration
mentioned, to the use of John Roake in fee.

In pursuance of that agreement a fine was levied in the
Michaelmas Term then next ensuing.

By indentures of lease and release, bearing date respectively
the 8rd and 4th of July, 1797, and duly executed, between
John Roake and Elizabeth his wife of the first part, the said
Richard Nowell of the second part, and John Radcliffe of the
third part, the premises in the declaration mentioned were con-
veyed by John Roake to Richard Nowell in fee, for the purpose of
making him a tenant to the preecipe, in order that he might suffer
a recovery, to the use of such person or persons as John Roake
should appoint; and in default of such appointment, to the use
of John Roake in fee; and in pursuance of that agreement a
recovery was suffered in Trinity Term 87 Geo. III.

By indentures of lease and release, bearing date respectively
the 20th and 21st May, 1802, *between John Roake of the first
part, Richard Nowell of the second part, John Atkinson of the
third part, William Smith of the fourth part, and William Atkinson
of the fifth part, John Roake, in consideration of 1,220l. purchase
money, conveyed the premises to John Atkinson in fee, to such
uses as the said Richard Nowell should appoint ; and in default
of such appointment to the use of Richard Nowell for life, without
impeachment of waste; and after the determination of that estate
by any means in the life time of Richard Nowell, to the use of
John Atkinson during the life of Richard Nowell as trustee to
bar dower ; remainder to the heirs of Richard Nowell in fee.

By virtue of the last mentioned conveyance, Richard Nowell
entered, and became and was seised of such estate of and in the
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said tenements a8 could or might lawfully pass to him under and
by virtue of that indenture.

John Roake died the 18th of February, 1808, and left the
defendants (the plaintiffs in error) John Henry Roake, Thomas
William Roake, Elizabeth Roake, and George Roake, who were
his only children, him surviving.

The special verdict concluded by stating, that Richard Nowell
being so seised and possessed as aforesaid, on the 2nd of July,
1811, demised the premises to John Denn and his assigns, from
the first day of the same month to the full end and term of
twenty-one years then next ensuing, and fully to be complete
and ended: by virtue of which demise John Denn entered into
and was possessed of the premises, until the defendants (the
plaintiffs in error) and Elizabeth Roake, on *the 2nd day of July,
1811, claiming title to the premises, entered and expelled John
Denn, and have kept him from the possession of the same from
thence hitherto.

On this special verdict, judgment was pronounced by the Court
of Common Pleas, on the 7th of February, in Hilary Term, 1825,
for the plaintiffs in error.

On the 10th of the same month the defendant in error sued
out his writ of error in the Court of King's Bench.

In Michaelmas Term in the same year errors were assigned
by the plaintiff, and afterwards in the same term the defendants
delivered their joinder in error.

In Trinity Term, 1826, judgment was given by the Court of
King’s Bench for the defendant in error, reversing the judgment
of the Court of Common Pleas.

After judgment pronounced by the Court of King’s Bench on
the writ of error, the plaintiffs in error moved that Court to
quash the writ of error on the technical point stated below. But
the Court refused to interfere, on the ground that the plaintiffs
in error had joined in the proceedings in error, and the merits of
the case had been fully argued and decided.

The plaintiffs in error then moved the Court of Common Pleas
to issue execution on the judgment they had obtained in that
Court ; but the Court of Common Pleas refused the application.

- They then sued out a writ of error in Parliament, and assigned
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general errors, and also “ that it appears that the writ of our
lord the King for amending and correcting the said supposed
*error in the record and process in the plaint which was in the
Court of our said lord the King before the Justices of the
Bench at Westminster, and on which said writ the reversal of
the judgment of that Court is founded, was returnable in the said
Court of our said lord the King before the King himself, in
fifteen days of Easter, in the sixth year of the reign of our said
lord the King; whereas the said judgment of the said Court of
our said lord the King before the Justices of the Bench at West-
minster, was not given or pronounced until after the return of
the said writ for correcting errors, that judgment not having been
given or pronounced until Trinity Term, in the sixth year afore-
said ; ” and also that * there is not any writ or process remaining
of record in the said Court of our said lord the King before the
King himself, to warrant or authorise the judgment of reversal
given, and pronounced by that Court.”
The defendant in error pleaded in Nullo est erratum.

On the part of the plaintiffs in error it was argued first, as
to matter of form, that there was such a defect in the writ of
error in the King’s Bench, as was not amendable or curable under
the statute 5 Geo. 1. c. 18, and the writ of error ought to have
been quashed; and the following authorities were cited : Wright
v. Canning, 2 Strange, 807; S. C. Canning v. Wright, 2 Ld.
Ray. 1581 ; Vice v. Burton, 2 Strange, 891, S. P.; and in
addition to those cases, Rejeindoz v. Randolph, 2 Strange, 884 ;
and Wilson v. *Ingoldsby, 2 Ld. Ray. 1179 ; Somerville v. White,
5 East, 145 ; Gravall v. Stimpson, 1 Bos. & P. 479.

Secondly, on the merits : that the will of Sarah Trymmer was
a good execution of her power.t For at the time of making her
will, she had no freehold estates in the county of Surrey, except
the undivided moiety of the tenement in the county of Surrey,
which was subject to her power of appointment. Consequently
her will would have been totally inoperative at law as to any
tenements in the county of Surrey, unless it were allowed to
operate as an execution of the power. The Courts below reasoned

t Standen v. Standen, 2 Ves. Jr. 589,[6 Br. P. C. 193; see note 23 R. R. 202].
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upon the assumption |that) Sarah Trymmer was seised in fee of
one undivided moiety of the tenements in the county of Surrey,
and was seised of the other moiety for life, with a power of
appointment ; whereasit is apparent, upon the face of the special
verdict, that she was not seised in fee of one moiety, inasmuch
as the recovery intended to be suffered in pursuance of the deeds
of September, 1775, was not suffered till after her death, conse-
quently the legal estate conveyed by those deeds remained vested
in Parnell, and never did vest in Sarah Trymmer.

On the part of the defendants in error as to the question of
form, it was argued that the plaintiffs in error having joined
issue on the writ of error, were estopped and precluded from
objecting to the irregularity, if any, in the proceedings. To have
availed themselves of the insufficiency of the writ of error, they
ought to *have put a plea on the record applicable to the case.

As to the merits, it was argued that Mrs. Trymmer did not
express any intention to exercise her power: and that it is a rule
of law that general words shall not amount to an exercise of a
power of appointment, unless the language of the instrument has
reference to the power, or the subject, or would, in the genuine
and legal import of the language, fail of effect unless it amounted
by construction to an execution of the power,

In this case no reference is made in the will of Mrs. Trymmer
to the power, or the subject, and the language of her will has full
operation by its application to property of which Mrs. Trymmer
was seised in fee.

The following authorities were cited: Pro: Sir Ed. Clere's
case, 6 Co. Rep. 17 ; Maddison v. Andrew, 1 Ves. sen. 57 ; Morgan
v. Surman, 1 Taunt. 289; Roach v. Wadham, 6 East, 289;
Dillon v. Dillon, 1 Ball & B. 77; Hales v. Margerum, 8 Ves. 299.
Con.: Andrews v. Emmott, 2 Br. C. C. 297 ; Langham v. Nenny,
8 Ves. 467; Ex parte Caswall, 1 Atk. 559 ; Nannock v. Horton,
7 Ves. 891 ; Bennett v. Aburrow, 8 Ves. 609; + Bradly v. Westcott,
18 Ves. 445;} Jones v. Tucker, 2 Mer. 5388 ; Jones v. Curry, 1
Swanst. 66.

+ 7R.B. 131 1 9 B. R. 207.
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The case was argued before the Judges in 1829, and after the
argument a question was put to the Judges, which, on the 16th
of February, 1830, was answered by the Lorp Crier BaroN, who
delivered the opinion of the Judges as follows :

TrE Lorp CHIEF BARON :

There is no difference of opinion among the Judges. The
question which they have had to consider, in pursuance of your
Lordships’ order, is expressed in these words: Whether, upon
the facts stated in the special verdict in this case, the will of
Sarah Trymmer operated as an execution of the power of
appointment of that moiety of the tenements in Surrey, of which
she was tenant for life, with the power of appointment stated in
the special verdict.

The facts stated in the special verdict, which it is material to
recollect, are these: In the year 1749, estates, one moiety of
which is now in question, upon the death of their father, Miles
Poole, descended upon Sarah, the wife of Thomas Scott, and
Elizabeth, the wife of Henry Roake, who were his daughters and
co-heirs. In 1750 these estates were validly settled to the
following uses: One full undivided moiety to the use of Thomas
Scott, for life; remainder to the use of Sarah Scott, his wife, for
life ; remainder to the use of such person or persons, and for
such estate and estates, as the said Sarah Scott, whether covert
or sole, should by any deed or writing under her hand and seal,
to be sealed and executed in the presence of three or more
credible witnesses, with or without power of revocation, or by
her last will and testament in writing, or any writing purporting
to be her last will and testament, to be by her subscribed and
published, in the presence *of three or more credible witnesses,
from time to time direct, limit, or appoint; and for want of
appointment, to the use of the children of that marriage; and in
default of issue, this moiety was limited to Elizabeth Roake, for
her life, with limitations to her family, analogous to those which
I have mentioned respecting Sarah Scott and her family. The
other undivided moiety was limited for the use of Elizabeth
Roake for life, subject to limitations exactly of the same nature
and description with those I have already mentioned as to the
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preceding mojety, || Itoid wnnecessary to detail them. Sarah
Scott survived her first husband, Thomas Scott, and afterwards
intermarried with one John Trymmer, whom she also survived.
She became a widow the second time, in 1766. In 1775 she
purchased the other undivided moiety from the family of Roake.
By deeds dated in that year, that moiety was conveyed to make
a tenant to the prascipe, in order to the suffering of a common
recovery ; which recovery it was declared should enure to the
use of Henry Roake for life, with remainder to Sarah Trymmer,
the widow in fee. Henry Roake died in December, 1777, and by
his death Sarah Trymmer came into the possession of that
undivided moiety.

From this time, therefore, to the time of her death, she had
the absolute and entire interest in that undivided moiety of the
estate which had been originally, by the deeds of 1750, limited to
the family of Roake; and as to her own moiety, her first husband,
Thomas Scott, being dead, she was tenant for life of it, with the
power of appointment or authority before particularly stated ;
and in default of appointment, the estates stood *limited to the
several uses I have also before stated.

Such were the rights, interests and authorities which were
vested in Sarah Trymmer, when she made the will to which the
question put by your Lordships refers. That will is dated on
the 6th of June, 1788, has all the solemnities required by the
deed of 1750, creating the power, and is, so far as respects this
subject, in the following words: ‘I hereby give and devise all
my freehold estates in the city of London and county of Surrey,
or elsewhere, to my nephew, John Roake, for his life, on
condition, that out of the renfs thereof he do, from time to time,
keep such estates in proper and tenantable repair; and on the
decease of my said nephew, John Roake, I devise all my estates,
subject to and chargeable with the payment of 80.. a year to
Anne, the wife of the said John Roake, for her life, by even
quarterly payments, to and among his children lawfully begotten,
equally, at the age of twenty-one, and their heirs, as tenants in
common : but if only one child should live to attain such age, to
him or her, or his or her heirs, at his or her age of twenty-one:
And in case my said nephew, John Roake, should die without
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issue, or such lawful issue should die before twenty-one, then I

- devise all the said estates, chargeable with such annuity of 30L.

a year, to the said Anne Roake, for her life, in manner aforesaid,
to and among my nephews and nieces, Miles, Thomas, John,
James, and Sarah Pinfold, and Susannah Longman, or such of
them as shall be then living, and their heirs and assigns for
ever.”

We are of opinion that this devise is not an execution of the
authority given to Sarah Trymmer, by the settlement of 1750.
There are many cases upon this subject, and there is hardly any
subject upon which the principles appear to have been stated
with more uniformity, or acted upon with more constancy. They
begin with Sir Edward Clere’s case,t in the reign of Queen
Elizabeth, and are continued down to the present time; and I
may venture to say, that in no instance has a power or authority
been considered as executed, unless by some reference to the
power or authority, or to the property, which was the subject of
it; or unless the provision made by the person intrusted with
the power would have been ineffectual, would have had nothing
to operate upon, except it were considered as an execution of
such power or authority.

In this case there is no reference to the power, there is no
reference to the subject of the power, and there is sufficient
estate to answer the devise without calling in the aid of the
undivided moiety now in question: all the words are satisfied
by the undivided moiety of which she was the owner in fee. It
is said that the present is a question of intention, and so, perhaps,
it is; but there are many cases of intention, where the rules by
which the intention is to be ascertained are final and settled. It
would be extremely dangerous to depart from these rules in favor
of loose speculation, respecting intention in the particular cases.
It is, therefore, that the wisest Judges have thought proper to
adhere to the rules I have *mentioned, in opposition to what
they evidently thought the probable intention in the particular
case before them. I will refer to one only—to Jones v. Tucker,}
before Sir William Grant. In that case, & person had power to

t+ 6 Co. Rep. 17. 1 2 Mer. 533.
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appoint 100l ; by her will she bequeathed 100l to the plaintiff,
and, it was said, had nothing but a few articles of furniture of
her own to answer the bequest.

The language which, according to the reporter, Sir Winrrax
GranT used was this: ‘“ In my own private opinion, I think the
intention was to give the 100!., which the testratrix had a power
to dispose of ; but I do not conceive that I can judicially declare
it to have been executed.” The only circumstance that has been
pointed out as furnishing evidence of the testatrix’s intending to
exacute the power in question, is the condition annexed to the
devise to John Roake, the devisee for life, viz. : that he should,
out of the rents and profits of the devised premises, keep them
in tenantable repair. I say this is the only circumstance, because
it has been fixed by many cases,t that using the words ‘ my
estate,” although the subject of the power might have been at
one period the property of the person to exercise, it will not be
considered as in execution of the power. We are of opinion that
the direction respecting the repairs, has no effect in proving,
according to the authorities, that this testatrix meant to exercise
her authority over the undivided moiety of this estate. It
appears to us, that this would be to contradict that long list of
decisions to which I have referred, and would be *to indulge an
uncertain speculation in opposition to positive rules. There is
no incongruity in directing a tenant for life of an undivided
moiety, to keep his share of the premises in repair; a person
with such an interest is not without remedies for enforcing
repairs ; and, at the worst, the devise would make him liable,
as against the remainderman, for dilapidation.

It seems, therefore, to my brothers, as well as to me, that the
question which your Lordships have been pleased to put to us
should be answered in the negative, and that the will of Sarah
Trymmer did not operate as an execution of her power.

Tae Lorp Cﬁmcxnmn (Lorp LYNDHURST) :

It does not appear to me that there is any real difficulty in the
case ; it is, therefore, my intention to move for your Lordships’
judgment.

t+ Sugden on Powers.
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It will be proper that I should state very shortly the history of
this case. It was an action of ejectment, brought in the Court
of Common Pleas, for the purpose of recovering the possession
of certain houses, situate in the county of Surrey; the jury found
a special verdict, and upon that special. verdict the Court of
Common Pleas pronounced judgment for the defendant. A writ
of error was sued out from that judgment, and the Court of
King’s Bench were of opinion, and, after argument, decided
against the judgment of the Court of Common Pleas, which was
reversed. The case then came, by writ of error, to your
Lordships’ bar, and upon that occasion, in consequence of the
difference of opinion between the two Courts, as well as the
importance of the question, it was considered by your Lordships
*proper, that the Judges should be requested to give their
attendance. The Judges were accordingly summoned, and after
the argument, this question was put to the Judges: * Whether,
upon the facts stated in the special verdict in this case, the will
of Sarah Trymmer operated as an execution of the power of
appointment of that moiety of the tenements in Surrey, of which
she was the tenant for life, with the power of appointment stated
in the special verdict? "’ The Judges are unanimously of opinion,
that the will did not operate as an execution of the power of
appointment ; and the opinion which they have so expressed,
if sanctioned by your Lordships, substantially decides the present
question.

The facts of the case, which raised this question, may be stated
in a very few words. Sarah Trymmer was entitled to one moiety
of these premises in fee; she was tenant for life of the other
moiety, with a power of appointment in fee : under these circum-
stances she made her will, the terms of which have been read
to your Lordships. The only material part to which it is
necessary to refer is this: ‘I hereby give and devise all my
freehold estates in the city of London and county of Surrey, or
elsewhere, to my nephew, John Roake, for life, on condition that,
out of the rents thereof, he do, from time to time, keep such
estates in proper and tenantable repair; and on the decease of
my nephew, John Roake, I devise all my said estates, subject to
a charge of 80l. a year, to Ann, the wife of the said John Roake.”
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Now the law applicable to this question, as *has been stated
by the Lorp CHIEF BaroN, has been settled by a long series of
decisions, from the case which has been referred to in the time
of Sir Edward Coke, Sir Edward Clere’s case, down to the present
time, that if the will, which is insisted upon as the execution of
the power, does not refer to the power, and if the dispositions of
the will can be satisfied without their being considered to be an
execution of the power, unless there are some other circumstances
to shew that it was the intention of the devisor to execute the
power of appointment by the will, under such circumstances the
Courts have uniformly decided that the will is not to be considered
to be an execution of the power. Now, in this case there is no
reference in the will to the power; there was other property in
the county of Surrey, sufficient to satisfy the terms of the will;
and there is no circumstance whatever to satisfy my mind, as I
conceive it ought to be satisfied, that there was a manifest intention
in the testatrix to execute an appointment under the power given
by this will.

Under these circumstances, I conceive I am bound to say, that
whatever private opinion, whatever conjectural opinion, I may
entertain respecting the intention of the testatrix, the will is not
an execution of the power; and for these reasons, which have
been stated more in detail by the Lorp Crier Baron, I am of
opinion, that the opinion which has been delivered by the Judges
is correct, and that the judgment of the Court of King’s Bench
ought to be affirmed. I beg leave, therefore, to move that that
judgment be affirmed accordingly.

Lorp WyYNFORD:

After the opinion which has been delivered by the Lorp CHIEF
Bagron, it is not my intention to occupy your Lordships’ time for
many minutes. The noble and learned Lord has referred to the
history of this cause; I rather think that I am better acquainted
with the history of this cause than the noble and learned Lord, for
I was in the Court below when it was decided ; and it is due to that
Court to state, that no pains were spared in its decision, for it
occupied the consideration of the Court six months—a longer
time than any other case I remember : the Court were six months
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laboring upon the case before it was decided. After the opinion
which/has been'(expréssed, I will not enter into the particulars
of the cases which have been decided; my opinion was
perfectly in accordance with those cases; and in the result to
which I came, I considered myself as acting in conformity with
the principles laid down in those cases.

The Lorp CHIEF BaroN has very truly stated, that this is a
question of intention. I feel satisfied that if this question had
been proposed to a thousand persons, nine hundred and ninety-
nine would have been of opinion that the intention of this party
was -to give this property in execution of the power of appoint-
ment, and would have said that it is contrary to justice that these
parties should not have it; but I agree with the Lorp CHiEr
Baron, that, unfortunately, we are confined by the rules which
have been laid down. Rules, with respect to evidence of inten-
tion, are bad rules, and I trust I shall live to see them no longer
binding on the Judges.

I agree that we must decide in conformity to *Clere’s case, in
which it has been decided that a power is not executed unless there
be in the instrument in which it is professed to be executed, a
reference to the power ; or unless the estate in question is referred
to, or that the instrument will otherwise be entirely inoperative.
That is the principle stated by the Lorp CHIEF BaroN—that was
the principle acted upon in this case by the Court of Common
Pleas; and if the estate is not referred to, the judgment of the
Court of Common Pleas is clearly inconsistent with the established
cases: but I conceive the estate is referred to, and I beg leave to
state, after having paid a great deal of attention to this subject,
and I state that, without the possibility of contradiction by any
noble or learned Lord, that this precise case never occurred
before. There is no case to be found in the books, in which a
decision has been pronounced, where the estates were in moieties ;
that is, where the party has one part of the estate in her own
right, and the other under a deed connected with a power. If
that case had been decided, I should have felt myself bound by
it, and so would those Judges who concurred in the decision in
the Court of Common Pleas.

Then the question is, whether we are bound in such a case—
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whether it is one to which such technical rules apply. Is the
estate referred to in this case? 1 conceive it is. The old lady,
Mrs. Trymmer, had houses in Surrey.

This cause has been under discussion in the Courts below, and
in this House, from the year 1828 to the present time ; I mention
that, because it is a fit subject for the consideration of noble
Lords. In 1828 this case was tried *in the county of Surrey, and
from that time to the present, it has been in a course of litigation:
I believe the whole property was worth only 1,200l. She possessed
these houses in the county of Surrey, having purchased one moiety,
and having the other moiety by the instrument executed on her
marriage with her husband, by which she had the power to
dispose of that moiety ; so that she had the entire interest in
one-half, and in the other an estate for life, with a power of
disposition.

From the difference of opinion which we have witnessed in
another caset to-day, nobody can be quite sure what is law, and
what is not law; but I always supposed it to be law, that that
which a party has a power of giving, must, under such circum-
stances, be taken to have been given ; the testatrix had power
over both the moieties of the estate—she had, therefore, a com-
plete right over the whole. The words in the will, upon which
this question arises, are these: ‘I hereby give and devise all
my freehold estates in the city of London and county of Surrey,
or elsewhere, to my nephew, John Roake, for his life, on condition
that, out of the rents thereof, he do, from time to time, keep such
estates in proper and tenantable repair; and on the decease of
my nephew, John Roake, I devise all my said estates, subject to,
and chargeable with, the payment of 80l. a year;’ and so on.
Now, when she says, ‘I give and devise all my freehold estates,”
what did she mean? We are told she meant only this: I give
all the estates in which I have a property, not *those over which
I have a power and control. But it is not sufficient to say, that,
by the exercise of ingenuity, that may be made out to be the rule
of construction ; we must look at the whole instrument, and not
at any particular part. In another place she directs, that the
person who holds shall repair. Why, what is he to repair ? 1Is

t Rex v. Westwood, p. 24, post.
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he to repair one-half of the tenement, the other half being in
another'person'?’OIs each-to have the undivided moiety ? If so,
surely he cannot repair at all. It is clear, thatin speaking of her
freehold estates in the former part of her will, she is speaking of
all her estates; and that in providing for the repairing and keeping
up the estate, she meant him to repair and keep up the whole
estate.

But whatever my opinion may have been, and however diligently
formed, as long as I have the honour of sitting in this House,
whenever the Judges of the land tell me what is the law, I will
never vote against that which they declare to be the law; nor will
I, by any argument on my part, endeavour to prevail on any of
your Lordships todoso. Whenever there is a difference of opinion,
I shall regulate my own opinion, as well as I can, by that which
the learned Judges have declared as the law; and though agreeing
in, the rule, yet perceiving, as I did, the distinction which I have
mentioned between this case and the class of cases which have
been decided, I was induced to come to the result, which I
expressed as my opinion in the Court below, I shall concur most
cheerfully with the learned Lord on the woolsack, who has moved
that the judgment of the Court of King’s Bench be affirmed.

Lorp TENTERDEN :

I agree entirely with the unanimous opinion of the Judges,
which has been delivered to your Lordships by the Lorp CrIEF
Baron; and I think, in such cases, it is much safer to abide by
general rules and principles, than to enter into nice constructions
by which we may be misled. The Court of King's Bench con-
sidered that this case was governed by the series of cases which
had been decided ; and that, in consequence, the will was not an
execution of the power of appointment. Retaining that opinion,
the grounds of which have been very clearly stated by the Lorp
Crier Baron, I beg to state, without further observation, that I
concur in the motion that the judgment be affirmed.

Judgment affirmed.
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IrRELAND.—CoOURT OF CHANCERY.

CHICHESTER ». M‘INTIRE.
(4 Bligh (N. 8.) 78—100; S. C. 1 Dow & Cl. 460.)

M. being possessed of a house and lands for a term of years under a
lease, by the covenants of which he was bound to keep and deliver up
the premises in repair, at the expiration of the term, entered into an
agreement with C., who had acquired the reversion in the premises,
subject to the term, that C. should grant to him a new lease; and
thereupon an agreement between M. and C. was executed, whereby C.
agreed to grant to M. a lease of the premises for a term of forty-seven
vears, at such yearly rent as should be put upon the same by two chosen
arbitrators, and in case of difference between them, that an umpire
should be named by them, and the rent fixed by a majority of the three.

The arbitrators having differed, an umpire was called in, who with the
arbitrator for M. the tenant, received evidence to shew that, at the date
of the agreement between M. and C., the premises were in a very ruinous
state, and that it would require 800!l. to put them in repair. Upon this
view of the case, and assuming as the basis of their award that M. was
not bound to repair, and that he had agreed to expend 800l in repairs,
they adjudged and awarded that a rent of 60.. per annum should be paid by
M.to C.during the term of forty-seven years. But the arbitrator for M. the
tenant had differed from the umpire, as to the amount of rent, and refused
to concur in a larger rent than 43/., until he was prevailed on by the
entreaty of M.’s wife to concur with the umpire, in fixing the rent at 601.

Held on appeal, reversing the decree in the Court below, that M. was
not entitled to a specific performance of the agreement, under the
circumstances attending this award.

In this case the respondent had obtained a decree for specific
performance of an agreement by the appellant to grant a lease,
and this appeal was presented from that decree. The facts of
the case are sufficiently stated in the head-note and in the
following judgment : ]

The Solicitor-General and Mr. Purvis,for the appellant. * * *
Mr. Horne, and Mr. Tinney, for the respondent. * * *

TaE Lorp CHANCELLOR :

The facts of the case, so far as it is necessary to state them,
for the purpose of raising the question on which I shall propose
to your Lordships to pronounce judgment, are extremely simple.

It appears that M‘Intire held certain premises in the county of
Donegal, as tenant tc a person of the name of Carey: the lease
was a lease for twenty-two years, and expired in the month of
November,1819; he continued afterwards, however, *in possession
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It appears that the property was acquired
by Sir' Arthur' Chichester, the appellant in this case, from
Lord Donegall, and a negociation was entered into after the
termination of the first lease, between M‘Intire on the one side,
and Sir Arthur Chichester on the other, for a new lease, a lease
for forty-seven years, to commence from the month of November
in the year 1821. It appears that the parties could not at the
time come to an arrangement with respect to the rent, but the
other provisions of the lease were agreed on, and there was an
article drawn up, by which it was agreed that the amount of the
rent should be settled by arbitration—an arbitrator to be appointed
on each side, and if they did not agree, then an umpire to be
appointed, and that umpire, with the concurrence of one of the
arbitrators, to settle the rent which was to be paid for this lease
of forty-seven years. A great variety of points were raised in
the discussion of the case, to which it is not necessary that I
should direct your attention, as the judgment I am about to
recommend to your Lordships to pronounce, is entirely founded
on the award, and the principles on which that award was made.

It appears that the arbitrators met, and disagreed with respect
to the amount of the rent, and an umpire was appointed, and
that umpire fixed the rent at 60l. a year, and a day or two after
he had made his award, he wrote a letter to the arbitrator who
had disagreed with him, stating the grounds om which he had
made that award, and one ground on which, as he stated, he
had made his award was, that the premises were out of repair,
*and that he had made an allowance for that; as the tenant,
M-‘Intire, had agreed to lay out eight or nine hundred pounds in
putting the premises into repair, and that he therefore acting
upon that agreement on the part of the tenant, M‘Intire, had
fixed the amount of rent at 60l. a year. Now, there was mo
obligation on the part of the tenant, M‘Intire, to lay out any
such sum of money in repairs.t He had entered into no agree-
ment binding upon him for that purpose ; if he had laid out only

+ The LorDp CHANCELLOR evidently
means here that there was no such
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tion of the House: see above.—
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a hundred ot'a’hundred and fifty pounds, or what was necessary CuicaEsTER
for his own immediate occupation of the premises, that was all M.In7izE.
that he could have been called upon to do, and therefore the
ground on which the umpire stated that he had made his award,
was a ground not sustainable in point of fact, and it appears to
me that therefore the award cannot be carried into effect.

But this is not all—the original arbitrators had differed, and
this gentleman, the umpire, was called in in consequence of that
difference ; he was to fix the rent in concurrence with one of the
two arbitrators. The arbitrator on the part of the tenant,
M‘Intire, had fixed the rent at forty-three pounds a year, and
he hesitated whether he should concur with the umpire who pro-
posed fixing the rent at 60l. a year ; he in fact rejected the judg-
ment of the umpire, and would not agree to concur in that award
which he proposed to make; and it then appears, that he went
and consulted with Mrs. M‘Intire, and that it was in consequence
of Mrs. M‘Intire requesting that he would agree with the umpire,
that he ultimately did so. They had stipulated by the original
agreement *that the award was to be binding only in the event [ *100]
of the umpire and one of the arbitrators concurring, the arbitrator
did not in his judgment concur in the award; if left to the
exercise of his own judgment he would not have concurred, for
he had fixed the rent at 43l., and not at 60!. ; and then it appears
that he took so very improper a course as to leave it to the discre-
tion of the parties interested, who had committed the matter to
his discretion, together with that of the umpire. An award made
under such circumstances, ought not to be a foundation for that
species of equitable relief which was sought in this case, for in
this case it is not a proceeding at law upon the award—it is not
a proceeding for the purpose of enforcing the award, but it is
an application to a court of equity to do something beyond what
the law would do—to compel a specific performance of a contract
for a lease followed up by an award so made.

Under these circumstances, I cannot bring myself to the con-
clusion that a court of equity ought to decree that a lease ought
to be granted on the terms stated in this award. Upon the
grounds I have shortly stated, I should recommend to your Lord-
ships that the judgment of the Court below should be reversed.

Judgment reversed.
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ENGLAND.-“CoURT OF CHANCERY.

THE AMICABLE INSURANCE SOCIETY » JAMES
BOLLAND anxp OTHERs.
(4 Bligh (N. S.) 194—212; §. C. 2 Dow & Cl. 1—20.)

A policy of life insurance is avoided if the party insured die by the
hands of justice, so far as regards any claimn thereunder by volunteers or
by persons claiming under the bankruptcy of the insured.t

[TaE facts of this case sufficiently appear from the following
judgment. This was an appeal from a decree of the Court of
Chancery by which it was declared that the respondents as
assignees of Henry Fauntleroy, were entitled to a certain policy
of assurance,] and the money then payable thereon: and the
appellants by their counsel admitting that the sum then payable
upon the policy amounted to the sum of 6,084l. 7s. 6d., it was
ordered and decreed that the appellants should pay to the respon-
dents the said sum of 6,084l. 7s. 6d. * * *

Sir C. Wetherell and Mr. Rose, for the appellants. * * *
The Solicitor-General and Mr. Koe, for the respondents. * * *

TrE Lorp CHANCELLOR :

The circumstances of the case are shortly these: In January,
1815, Henry Fauntleroy insured his life with the Amicable
Insurance Society. In the month of May in the same year he
committed a forgery on the Bank of England. He continued to
pay the premiums upon this insurance for a considerable period
of time. In the year 1824, ke was apprehended, and on the
29th of October in that year he was declared a bankrupt, and an
assignment of his effects was made to the respondents. On the

t+ But the parties to a contract of valuable consideration: Jackson v.

life insurance may lawfully agree
that, in the event of the death of the
insured by suicide, or by duelling, or
by the hands of justice, the policy
shall nevertheless be valid to the
extent of any interest which any
third person may have acquired
thereunder in good faith and for

Forster (1859) 29 L. J. Q. B. 8;
White v. British Empire Mutual Life
Assurance Company (1868) L. R. 7
Eq. 394¢. And see Cleaver v. Mutual
Reserve Fund Life Association, 92,
1 Q. B. 147, 136, 159, 61 L. J. Q. B.
128.—O0. A. S.
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following day; the 80thoof October, he was tried for this forgery ;
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he was found guilty, sentenced *to death, and in the month of 1xsvkance

November following was executed.

The question under these circumstances is this: whether the
assignees can recover against the Insurance Company the
amount of this insurance; that is to say, whether a party,
effecting with an insurance company, an insurance upon his
life, and afterwards committing a capital felony, being tried,
convicted, and finally executed, whether, under such ecir-
cumstances, the parties representing him, and claiming under
him, can récover the sum insured in the policy so effected. I
attended to the argument at the Bar, in conjunction with the
noble Lordt now present, and we have both come to the con-
clusion that the assignees cannot maintain this suit.

It appears to me that this resolves itself into a very plain and
simple consideration. Suppose that in the policy itself this risk
had been insured against : that is, that the party insuring had
agreed to pay a sum of money year by year, upon condition, that
in the event of his committing a capital felony, and being tried,
convicted, and executed for that felony, his assignees shall receive
a certain sum of money—is it possible that such a contract could
be sustained ? Is it not void upon the plainest principles of
public policy? Would not such a contract (if available) take
away one of those restraints operating on the minds of men
against the commission of crimes ? namely, the interest we have
in the welfare and prosperity of our connexions. Now, if a policy
of that description, with such a form of condition *inserted in
it in express terms, cannot, on grounds of public policy, be
sustained, how is it to be contended that in a policy expressed in
such terms as the present, and after the events which have
happened, that we can sustain such a claim? Can we, in con-
sidering this policy, give to it the effect of that insertion, which,
if expressed in terms would have rendered the policy, as far as
that condition went at least, altogether void ?

Upon this short and plain ground, therefore, independently
of the more complicated arguments referred to by the counsel at
the Bar, in the discussion of this case, I think that this policy
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cannot, be sugtained; and that the respondents are not entitled to
recover. I submit, therefore, that the judgment of the Court
below ought, under these circumstances, to be reversed.

Judgment reversed.

ENeLaND.—Court oF Kine’s BENCH.

REX ». WESTWOOD.
(4 Bligh (N. S.) 213—304.)

A corporation to whom a charter of the Crown is offered cannot accept
it in part and reject it in part.

If an existing corporation obtains a new charter enabling a select body
to make bye-laws for certain purposes, that does not supersede the
inherent power of the body at large to make bye-laws for purposes not
embraced in the special powers. Whether the powers are consistent is
a question of construction.

A bye-law by a corporation transferring the power of electing new
burgesses from the corporation at large to a select representative body
is valid.

TrHE question in this case related to the constitution of the
corporation of Wycombe, and arose upon a demurrer to a plea,
and was in effect whether a bye-law, made by the whole body of
a corporation restricting the right of electing burgesses to a select
body of the corporation was valid; the charter by which the
corporation was created or continued having provided that the
election should be in the whole body.

In Hilary Term, 1819, a motion was made in *the Court of
King’s Bench, upon the affidavit of a burgess and an inhabitant,
for a rule to shew cause why an information, in the nature of a
quo warranto, should not be filed against Thomas Westwood, the
defendant in error, to shew by what authority he claimed to be
one of the burgesses of the borough.

No cause being shewn against this rule, it was made absolute,
and in Easter Term of the same year, an information was filed
against the defendant, to which he put in four pleas,—the first,
of an ancient custom for the mayor and common council of the
borough to elect the burgesses ; the second, third, and fourth,
being in substance the same, founding the right of such election
upon a presumed bye-law.
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Issues were/tdken 'to thesel several pleas, and on the trial of
the same at the Bucks Midsummer Assizes, 1821, a verdict was
found for the defendant generally, upon all the issues.

In Michaelmas Term, 1821, an application was made to the
King’'s Bench to set aside this verdict, on the ground of all the
issues being found for the defendant, which was manifestly wrong,
as the issues were inconsistent, and that the jury should have
given their verdict for the defendant on one plea only, inasmuch
as his election could only have been made according to one of
the modes pleaded. The Court granted this application as to
the issues upon the first and second pleas, with liberty to each
party to amend their pleadings without costs. The defendant
accordingly put in the following amended pleas :

The first plea stated, that Chepping Wycombe had been a
borough from time immemorial, and, *that during all that time
there have been within the borough a mayor, two bailiffs, and an
indefinite number of burgesses, of which burgesses there have
been twelve, sometimes called principal burgesses, sometimes
capital burgesses, and for a long time and now called aldermen,
who, together with the bailiffs of the borough for the time being,
have been a common council to assist the mayor : that from time
immemorial there hath been an ancient and laudable custom
within the borough, that the mayor and common council for the
time being, or the major part of them duly assembled together
for that purpose, have from time to time by themselves, and
without the concurrence and assistance of the rest of the bur-
gesses, nominated and elected such person or persons to be a
burgess or burgesses of the said borough, as to them, the mayor
and common council for the time being, or the major part of
them so assembled together, hath seemed meet, and that the
defendant was duly nominated and elected pursuant to the said
custom, and duly admitted into the office of burgess.

The second plea was the same in substance as the first, but
stated generally, that immemorially there had been, and ought
to be, and was, a common council, without stating how it was
constituted ; and that there was a custom for the mayor and
common councilmen to elect burgesses, and stated the defendant’s
election by the common council.
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The third plea alleged, that the borough of Chepping Wycombe
had been 'from' time immemorial an ancient borough; and that
long before and at the time of granting the letters-patent therein-
after mentioned, the burgesses of the said *borough were a body
politic and corporate, called and known by the name of the mayor,
bailiffs, and burgesses of the borough of Chepping Wycombe, and
that from time immemorial there had been an indefinite number
of burgesses within the said borough, and that King Charles II.,
in the fifteenth year of his reign, did, by letters-patent, grant,
ordain, constitute, and confirm to the said mayor, bailiffs, and
burgesses, that there should thenceforth be one of the most
honest and discreet burgesses, to be elected in manner in the
letters-patent mentioned, to be mayor; two honest and discreet
burgesses to be bailiffs ; and twelve discreet men, continually
residing in the said borough, who should be called aldermen ;
and that the mayor, bailiffs, and burgesses of the borough, and
their successors, or the major part of them, from time to time
for ever, should and might be able to elect so many and such
other men, inhabiting or not inhabiting, within the said borough,
a8 to them should seem most expedient, to be burgesses of the
said borough ; and the said King did thereby grant and confirm
unto the said mayor, bailiffs, and burgesses, that the said alder-
men and bailiffs should be and be called the common council
of the borough; and that the mayor, aldermen, and bailiffs of
the said borough, and their successors for the time being, or the
major part of them, (of whom the mayor for tha time being the
said late King willed to be one,) might and should have full power
and authority to frame, constitute, ordain, and make, from time
to time, such reasonable laws, statutes, and ordinances whatso-
ever, a8 to them should seem to be good, *wholesome, useful,
honest, and necessary, according to their sound discretion, for
the good rule and government of the burgesses, artificers, &e.,
inhabitants of the borough aforesaid, for the time being, and for
declaring in what manner and order the aforesaid mayor, alder-
men, bailiffs, and burgesses, and the artificers, inhabitants, and
residents of the borough aforesaid, should behave, conduct, and
carry themselves in their offices, mysteries, and businesses, within
the said borough and the limits thereof, for the time being, and
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otherwise, for the/further good and public advantage and rule of
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the said borough, and the victualling of the said borough; and gsrwoon.

also for the better preservation, government, disposition, letting,
and demising of lands, tenements, possessions, revenues, and

hereditaments, to the aforesaid mayor, bailiffs, and burgesses,

and their successors, by the said letters-patent, or otherwise given,
granted, assigned, or confirmed, or thereafter to be given, granted,
or assigned, and other matters and causes whatsoever, touching
or in anywise concerning the said borough, or the state, right,
and interest ot the same borough : and that the mayor, aldermen,
and bailiffs should have power to impose fines for non-compliance
with their bye-laws. '

The plea then recited part of the charter, nominating the first
officers of the borough, and set out the mode of electing them in
future as follows: ‘“ And the said late King, by his said letters-
patent, for himself, &c., further granted and confirmed, that the
said mayor, bailiffs, and burgesses of the borough aforesaid, for
the time being, or the major part of them, from time to time for
*ever thereafter, might and should have power and authority,
yearly and every year, on the Thursday next before the feast of
Saint Michael the Archangel, to assemble themselves, or the
major part of them, in the Guildhall of the borough aforesaid,
or in any other convenient place within the borough, to be limited
and assigned according to their discretion, and there to continue
until they, or the major part of them there then assembled,
should choose, elect and nominate one of the aldermen of the
borough aforesaid, to be mayor of the borough aforesaid for one
whole year then next ensuing; and that then and there they
should and might be able to elect and nominate, before they
should from thence depart, one of the aldermen of the borough
aforesaid, for the time being, who should be mayor of the borough
aforesaid for one whole year then next ensuing; and that he,
after he should be so elected, before he should be admitted to
execute the same office, should take a corporal oath, (within a
certain time,) before the mayor, his last predecessor, if present,
—or, if he should be absent, then before such of the aldermen
and the rest of the burgesses who should be present,—faithfully
to execute the same office : And his said late Majesty King Charles
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the Second, by his said letters-patent, for himself, his heirs, and
successors, for ever granted and confirmed to the aforesaid mayor,
bailiffs, and burgesses of the borough aforesaid, and their suc-
cessors, that the mayor, aldermen, and bailiffs of the borough
aforesaid for the time being, or the major part of them, from
time to time for ever thereafter, might and should have power
and authority yearly and *every year, on Thursday next before
the feast of the Annunciation of the blessed Virgin Mary, to
assemble themselves, or the major part of them, in the Guildhall
of the borough aforesaid, or in any other convenient place in the
borough aforesaid, to be limited and assigned according to their
discretion, and there to continue until they, or the major part of
them there then assembled, should elect and nominate two bailiffs
of the borough aforesaid, for one year then next ensuing: and
that they, after they should be so elected, before they should be
admitted to execute the same office, should (within a certain time)
take a corporal oath before the mayor, or in his absence, before
the bailiffs, their last predecessors, or either of them, in the pre-
sence of such of the aldermen and the rest of the burgesses who
should there be present : And his said late Majesty King Charles
the Second, by his said letters-patent, for himself, his heirs and
successors, further granted to the said mayor, bailiffs, and bur-
gesses of the borough aforesaid, that if any or either of the alder-
men of the borough aforesaid, should die, or be removed from his
office, (which said aldermen, and every, or any of thém, not well
behaving themselves in the said office, his said late Majesty willed
to be removable, at the pleasure of the mayor of the borough
aforesaid, and the major part of the aforesaid aldermen of the
said borough for the time being,) that then the mayor, and such
of the residue of the aldermen of the borough aforesaid, who
should be assembled in the Guildhall of the borough aforesaid,
or in any convenient place within the borough aforesaid, to be
limited and assigned according to their *discretion, or the major
part of them so assembled, at the pleasure of the mayor, and the
residue of the aldermen of the same borough, should and might
be able to elect and prefer one or more of the best and most
honest burgesses of the borough aforesaid, in the place or places of
the same alderman or aldermen of the borough aforesaid so dead
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or removed from his or their office or offices, to supply the afore-
said number of twelve aldermen of the borough, the person so
elected to take the oath before the mayor, or before the bailiffs,
or either of them, as by the said letters-patent now remaining of
record in the High Court of Chancery appears.”

The plea then averred, that the charter was duly accepted, and
that afterwards, to wit, on the first day of December, 1675, the
then mayor, bailiffs, and burgesses of the said borough, being in
due manner met and assembled for that purpose within the said
borough, did then and there duly make a certain ordinance, or
bye-law, (not now extant in writing,) for the better rule and
government of the said borough, touching and concerning the
election of the burgesses of the said borough for the time then to
come, in order to avoid popular confusion and disorder in such
elections, by which said ordinance or bye-law it was ordained
and established in manner following,—that is to say, that from
thenceforth the mayor and common council of the borough, or
the major part of them duly assembled together for that purpose
within the said borough, should and might, from time to time,
and at all times thereafter, by themselves, and without the con-
currence or assistance of the rest of the burgesses *of the said
borough, select and choose such person or persons to be a burgess
or burgesses of the same borough, as to them the said mayor and
common council of the said borough for the time being, or the
major part of them so assembled as aforesaid, should seem meet;
and which said ordinance or bye-law hath ever since the making
thereof hitherto been constantly kept and observed by the said
mayor, bailiffs, and burgesses of the said borough, and is still
in force. The plea then stated the election of the defendant
according to the bye-law.

There were replications putting in issue several of the facts
alleged in the pleas, and then a special replication to the first
and second pleas, setting out the charter of the fifteenth of
Charles the Second, whereby it was granted that the mayor,
bailiffs, and burgesses, and their successors, or the major part
of them, from time to time for ever, should and might be able to
elect so many and such other men, inhabiting or not inhabiting
within the borough aforesaid, as and which to them should seem
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most expedient, to be burgesses of the said borough; and averred,
that under and by virtue of the said letters-patent, the burgesses
of the borough continually, from and after the granting thereof
hitherto, have been eligible and of right ought to have been
elected from time to time by the mayor, bailiffs, and burgesses at
large of the said borough, or the major part of them, and not
otherwise. General demurrer to the third plea.

Rejoinder, (after praying that the charter might be enrolled,
by which it appeared to contain at the end a general confirmation
of all liberties, *franchises, immunities, privileges, &c., before
vested in the corporation,) that the said letters-patent were not
duly accepted by the then mayor, bailiffs, and burgesses of the
said borough, as to that part thereof, whereby his late Majesty
King Charles the Second did will and ordain, that the mayor,
bailiffs, and burgesses, of the same borough, and their successors,
or the major part of them, from time to time for ever, should and
might be able to elect so. many and such other men, inhabiting
or not inhabiting within the borough, as and which to them
should seem most expedient, to be burgesses of the said borough.

To this rejoinder there was a special demurrer, assigning for
causes, that the defendant has not, in his rejoinder, stated or set
forth any charter or letters-patent, or other matter of record,
dispensing with a total acceptance of the said letters-patent, and
also because he had stated and alleged the supposed partial
acceptance of the said letters-patent, as a matter of fact, triable
by the country, instead of stating and setting out therein, as he
ought to have done, the charter or other matter of record (if any)
authorising such supposed partial acceptance. The defendant
joined in demurrer.

The case was argued in the King’s Bench in Michaelmas Term,
1824, and in 1825, the Judges differing in opinion, the case stood
over to Michaelmas Term, 1825, when they delivered their reasons
seriatim, and judgment was then given for the Crown on the two
first pleas, and for the defendant on the third, the effect of which
was to annul the custom and establish the bye-law.

Against the judgment on the third plea, a writ of error on
the part of the Crown, was carried to the House of Lords, and
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there argued in 1829, by Scarlett, for the Crown, and by the
Solicitor-General'and ' Patteson’ for'the defendant in error. At
the conclusion of the argument, the Lorp CHANCELLOR said, that
the Judges being agreed on the first question, the partial accep-
tance of the charter, it would only be necessary to put to them
for their consideration the question as to the validity of the bye-
law, and he would request them to consider that question as
embracing, as well the general power to make bye-laws, as the
particular objects and provisions of the bye-law in question.

The question was then, upon the motion of the Lorp CHANCELLOR,
put to the Judges, whether the bye-law contained in the third plea,
regard being had to the terms of the charter of the borough of
Chepping Wycombe, was a legal and valid bye-law ?

Upon this question, the Judges differed in opinion, and on the
16th of February, delivered their opinions seriatim :

Parke, J.:

The question which your Lordships have been pleased to state
for the opinion of the Judges, as it appears to me, may be con-
veniently divided into two branches ; and I propose to consider,
first, whether this bye-law would have been good if the charter
of Charles the Second, mentioned in the pleadings, had given
no power of making bye-laws to the select body? And, 2ndly,
*whether the provisions of that charter in this respect destroy
the power of making this bye-law, which the corporation at large
would otherwise have possessed? Now nothing is more clearly
settled, than that it is a legal incident to every corporation, that
it should possess the power of making bye-laws, regulations, or
ordinances, relative to the purposes for which such corporation
is instituted, and that power is primd facie to be exercised by the
body at large. [The authorities for that are The Sutton’s Hos-
pital case, 10 Co. Rep. 80 b; Feltmakers’ Co. v. Davis, 1 Bos. & P.
98. The first part of the question relates to the legality and
validity of [the bye-law stated in the plea|, and it is fit we should
look at the authorities. It is decided in the Case of Corporations,
4 Co. Rep. 77 b, by all the Judges, ‘‘ after great deliberation and
conference had amongst themselves, that such ancient elections
were good and well warranted by their charter and by the law
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also; for in every of their charters they have power given them
to make''bye-laws, ordinances, and constitutions, for the better
rule, government, and order of their cities or boroughs, by force
of which, and for avoiding popular confusion, they, by their
common assent, constitute and ordain that the mayor, or bailiffs,
or other principal officers, shall be elected by a select number of
the principal of the commonalty, or of the burgesses as is afore-
said, and prescribe also how such selected number shall be chosen ;
and such ordinance or constitution was resolved to be good and
allowable, and agreeable with their law and their charters for
avoiding popular disorder and confusion.” The same doctrine
has been established and supported by all the subsequent decisions
upon the subject from that period down to the present time. In
the case of The Corporation of Colchester, in the 8rd Bulstrode,
71, it was held by Lord Coke and the whole Court, ¢ that if there
be a popular election of the mayor and aldermen in corporation
towns, and this happens to breed *confusion among them, this
may be altered by their agreement, and by the common consent
of all, to have their elections made by a fewer number, but not
otherwise.” The same doctrine is laid down by Chief Justice EYrE,
in Reg. v. Larwood, in Comberbach’s Reports, p. 816, and by
Lord Harpwickg, in The King v. Tomlyn, in the Cases temp.
Hard. 816. It was also admitted in the Maidstone cases (The
King v. Spencer, 8 Burr. 1827, and The King v. Cutbush, 4 Burr.
2205) ; and th two cases of The King v. Bird, and The King v.
Ashwell, in the 12th East, 22, and 18th East, 867, are authorities
to the same effect, and fully establish the legality of a bye-law,
made by the body at large, limiting the exercise of the power of
election to part of the burgesses themselves. It must therefore
be considered as a settled rule, that the whole body at large may,
by such a bye-law, delegate the power of electing corporate officers
to a part of themselves.
* * » " *

The remaining consideration upon this branch of the question
is this, whether the persons, on whom the bye-law in the present
case confers the right of election, are a part of the burgesses at
large, so as to bring this case within the rule above laid down ?
The bye-law confers it on the mayor and common council,—that
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is, the mayor, two bailiffs, and twelve aldermen ; all these officers

are taken mediately or immediately from the burgesses, and in
construction of law still continue burgesses: the aldermen when
elected are still burgesses, though they are also clothed with
additional authority, and have in their character of aldermen
functions to perform, which the common burgesses do not possess.
In the meeting of the whole body they are burgesses only. If
they are absent, the proceedings are valid, and, if present, they
act and vote as burgesses only. A delegation of this authority to
the common council is a delegation to the mayor, bailiffs, and
twelve burgesses, in other words, to a part of the burgesses at
large. The bye-law in question is for these reasons, in my
opinion, legal and valid, if the body at large had at the time of
making it the power of making it.

This brings me to the second branch of the question, which is,
whether the provisions of the charter of Charles the Second destroy
the power *of making this bye-law, which the burgesses at large
would otherwise have possessed ? And this, it must be confessed,
is & point of more doubt than the former; but on the best con-
sideration I have been able to give it, my opinion is, that since
the acceptance of thatcharter, no other persons than the select body
could make bye-laws,—at least bye-laws relative to elections,—
and consequently that the burgesses at large were not competent
to make this. * * *

The clause in question empowers this body to make laws,
statutes, and ordinances for the good rule and government of the
burgesses, artificers, and inhabitants of the borough aforesaid,
for the time being, and for declaring in what manner and order
the aforesaid mayor, bailiffs, and burgesses, and the artificers,
inhabitants and residents of the borough aforesaid, shall conduct
and carry themselves, in their offices, mysteries, and business
within the same borough and the limits thereof, for the time
being, and otherwise for the further good and public utility of
the same borough. I own, it appears to me very difficult to say
what regulations for the conduct of the corporation itself, and its
members in all cases are not authorized by those words; for the
corporation is created expressly for the better government, rule,
and improvement of the borough: And whatever ordinances are

R.R.—VOL. XXXII. 3
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made for the good conduct and efficiency of the ruling body, may,
in a ‘sense be considered for the good and public advantage and
rule of the borough. But can there be any reasonable doubt that
these large words authorize an ordinance regulating the mode of
corporate elections? Is not such an ordinance for the good rule
and government of the burgesses, and for the public advantage
and rule of the borough ? In the Casc of Corporations, which has
been already referred to, my Lord Coke expressly says that a
bye-law similar to that in this case may be made, where, by the
terms of their charter, the body at *large have the power given
to them to make laws, ordinances, and constitutions for the better
government and ordering of cities and boroughs. And the very
bye-law stated in the third plea, is expressly stated to be made
for the Letter rule and government of the said borough, touching
and concerning the election of burgesses of the said borough.
Besides, it is8 by no means clear that the words, which give a
power to make statutes declaring in what manner the burgesses
shall conduct themselves in their offices, do not give a power to
make a bye-law, directing how they were to conduct themselves
in that part of their office, which relates to the election of new
burgesses. At all events, I am satisfied that all such regulations
would be authorized by the general concluding words, which give
them a power to make bye-laws on ‘‘ all other matters and causes
whatsoever, touching or in anywise concerning the said borough,
or the state, right, and interest of the same.” And it is, as I
think, impossible to say, that a regulation of the governing body
does not touch or concern the borough, or its state, right, and
interest. And if the select body have power to make regulations
generally, or regulations touching elections, it is clear, if I am
right in the reasons I have before given, that the body at large
have none. In order to try the question of the construction of
the language of the charter in this respect, let us suppose that a
bye-law was made by the mayor and common council, authorizing
the election of the burgesses to be made in the Town Hall after a
week’s notice, and requiring that the names of the candidates
should be previously published, in order *that their characters
and qualifications might be enquired into; and let us further
suppose, that the only question was, as to the validity of such a
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bye-law ; would any doubt be entertained by any Court, that the
words of the charter authorizes the select body to make such a
bye-law? If it is clear that they did, it is equally clear that the
same body, by the same means, has a power to make all reason-
able bye-laws on that subject, and it follows, that the burgesses
at large, have none. For these reasons, I am of opinion that
after the acceptance of the charter of Charles II., the body at
large who did make, had no power to make any bye-law upon
the subject of elections, consequently not the bye-law in question,
and therefore, that bye-law is illegal and invalid.

Vavcnay, B.:

The question proposed is, whether the bye-law contained in the
third plea is a legal and valid bye-law? * * *

Upon the whole, I am of opinion that if the charter had not
conferred on the select body the express power of making bye-
laws, but had given it to the body at large, or had made no pro-
vision on the subject, it would have belonged to the mayor,
bailiffs, and burgesses in their corporate character; and under
these circumstances, the bye-law stated on the record, regard
being had to the objects of it, would have been a legal and valid
bye-law; but the power having been expressly given by the
charter to the select body, in most general and extensive terms
to make bye-laws, the presumption of any such implied power
existing in the body at large is effectually taken away, and there-
fore this bye-law is invalid.

GASELEE, J.:

It is clearly settled, that a power to make bye-laws is incident
to every corporation. * * * It may be taken for granted,
that the power of making bye-laws is in the body at large, unless
the contrary be shewn. It is said in the present case, that
inasmuch as the charter in question gives a power to the select
part of the corporation to make bye-laws, it is wholly taken away
from the body at large, and that they are incompetent to make
them. But it appears to me that this does not necessarily
follow. I am of opinion that the general power remains as to
those things to which the special power does not extend. * * *

8—2
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The, only, remaining point of inquiry is, whether the bye-law
is legal and valid, regard being had to the object and provision
of the said bye-law ? Before entering into this inquiry, perhaps
it would be desirable to call your attention to the terms and
objects of the bye-law, which appears to have been made by the
body at large. It is made for the better rule and government
of the said borough, touching and concerning the election of the
burgesses of the said borough, and their interests. Though it is
said to be made for the better rule and government of the borough,
its main object is touching and concerning the election of the
burgesses of the said borough for the time then to come, in order
to avoid popular confusion and disorder in such elections, by
which said ordinance or bye-law it was ordained and established,
that from thenceforth the mayor and common council of the
borough, or the major part of them, duly assembled together
for that purpose within the said borough, should and might,
from time to time, and at all times thereafter, by themselves
and without the concurrence or assistance of the rest of the
burgesses of the said borough, elect and choose such person or
persons to be a burgess or burgesses of the same borough as to
them, *the said mayor and common council of the said borough
for the time being, or the major part of them, so assembled
as aforesaid, shall seem meet. The apparent object of the bye-
law is the avoiding popular confusion at elections. Is this
a legitimate object? On this point, in addition to the authorities
before cited in the case of the Corporation of Colchester, reported
by Bulstrode, I refer you to the well known Case of Corporations,
in 4th Coke, 77 b, which having been already stated, I shall not
trouble you with repeating it, but shall only just advert to the
observation which Lord Coke makes on the resolution,—¢ And
according to this resolution, the ancient and continual usages
have been acknowledged in other ancient cities and corporations,
and God forbid that they should now be innovated or altered,
for many and great inconveniences will thereupon arise, all
which the law has wisely prevented, as appears by this
resolution.” * * *

Upon these grounds, therefore, I humbly answer the question
proposed, that the bye-law alleged in the third plea is a legal
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and valid bye-law; having cregard to the purpose and object
of the provision.

LITTLEDALE, J. :

On the first part of the question, as to the power of this
corporation to make bye-laws, I shall consider, first, whether
this corporation has the power to make bye-laws independent of a
special provision in the charter? In the next place I shall consider
the general law on the subject, having regard to the provisions of
this particular charter. Now there is no doubt, generally speaking,
that a corporation has the power of making bye-laws. This
doctrine is fully and clearly laid down in the Sutton’s Hospital
case, in 10th Coke, 81, and in 1st Rolle’s Abridgment, 518, title
Corporation, G., pl. 5; Norris v. Staps, Hob. 210; and The City
of London v. Vanacker, 5th Mod. 489 ; and 1st Ld. Ray. 496,
and several other reports; and it is also laid down in more
modern cases ; but it is not necessary for me to read what is
said ih these cases with regard to this question.

This being the general law as to corporations, it is to be seen
how far that may be altered, if there be a charter which gives
a power to the select body to make bye-laws. If there be a general
power given to the select body to make bye-laws in all cases
whatever, no doubt the general right of making bye-laws incident
to the body at large no longer remains the same. If a power
be given to the select body to make bye-laws, extending only to
some particular cases, then the question is, *whether the power
which the body at large has, is taken away by the select body
only in these particular cases? and in my opinion the power
is only taken away in those cases, to which the rights of the
select body extend. The law says, the power is incident to the
corporation that they may be well governed. This power of well-
governing must be taken to extend to all things which fall within
the province of the acting body. It is quite clear, and follows
as a necessary consequence, that where the power is vested in the
select body, the body at large cannot make bye-laws, ordinances
and regulations which are necessary for the good order and govern-
ment of the corporation. In Child v. The Hudson's Bay Company,
2 P. Wms. 209, Lord MaccLESFIELD says, ‘‘A corporation
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has an implied, power to make bye-laws; but where the
charter gives the company the power to make bye-laws they can
only make them in such cases as they are enabled to do by the
charter ; for such power given by the charter implies a negative
that they shall not make bye-laws in any other cases.” With
regard to the question before him, he observed, that the cor-
poration had a power of making bye-laws for the purpose,—and
only for the purpose,—of better governing the company and for
the managing and directing their trade to Hudson’s Bay. What
is said by Lord MaccLesFIELD applies only to cases where the
body at large have an express power given to them.

This is & case in which the select body have an express power
given to them ; and the question is, whether a power may be
given to the select body to take away the power of the whole
body, so far *as relates to the election of burgesses, with which
they have heretofore had nothing to do. In The King v. Head,
4th Burr. 2521, Lord MansFieLp says, “ The body at large had
no power to make bye-laws, because that power is by the charter
given to the common council, consisting of the mayor and alder-
men ; and the common council could not, by a bye-law, take
away from the body at large the right of election which the
charter had vested in the whole body.” The first part of what
my Lord MansFIELD said was in no way necessary for the decision
of the case,—the power of the body at large was not in question,
—the bye-law was not made by the body at large, but by the
common council. The assent of the commonalty did not give
them authority to make the bye-law, and the bye-law was bad
in every way. No doubt if a charter give to the common council
the power to make bye-laws, the body at large cannot do it.
That may be all that Lord MansrieLp meant to state. The
point I am endeavouring to make out is, whether the select body,
which is only a part of the corporation, can have authority over
a subject to which the original power of the select body does not
extend ? Except the two cases of Child v. The Hudson’s Bay
Company, and The King v. Head, there is nothing established
to the contrary of my proposition. Supposing my opinion to be
well founded, it will be as well to consider how far that proposition
is applicable to the charter of this corporation.
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This corporation|appesrs; by the third plea, to be an ancient
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number of burgesses; and in the reign of Charles the Second
a charter was *granted by that King [in the words stated in
the third plea.] .

Now upon the best consideration I can give to the case, these
words do not appear to me to take from the body at large the
power of making bye-laws for regulating the election of burgesses.
Some of the things over which a power is given to the common
council relate to the government of the borough, and I think the
general words can only apply to the government of the borough,
as a formed borough, with the various members of the corpora-
tion in its then state of actual existence, and that they do not
apply to the case of new persons, who were thereafter to become
members of the borough, with whom this common council have
nothing to do. The election relates to a different body,—and we
cannot suppose that it was ever meant that the common council
should in any respect regulate the election of burgesses, unless it
was expressed by the words of the charter.

In The King v. Head, 4th Burr. 2515, Lord MaNSFIELD says,
‘‘ the common council could not by a bye-law take away from
the body at large the right of election, which the charter had
vested in the whole body;” and in The King v. Spencer, 8rd
Burr. 1827, Lord MaNsrFIELD says, ‘It appears to me, that where
the power of making such bye-laws is by charter given to a select
body, they do not represent the whole community, and therefore
cannot assume to themselves what belongs to the body at large;
but where the power of making bye-laws is in the body at large,
they may delegate the right to a select body, who become the
representative of the whole community.” Then if the select
body have no power to make bye-laws regulating the election of
burgesses in the present case, the regulation cannot be made at all,
unless it be by the body at large ; and this consequence will follow,
that though the corporate body has the power to make bye-laws,
yet no regulation can be made at all for the election of burgesses.
Independent of other inconvenience, this construction leaves the
power to make bye-laws, in particular cases, unexercisable.

But another ground on which I think the body at large have
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the power of making bye-laws for this purpose is this, that by
the charter express power-is given to the corporation at large to
elect those burgesses, without whom the King’s grant cannot be
made useful. Whatever is necessary to effect the objects of the
charter passes by the grant ; that rule is so clearly established,
and the authorities are so numerous, that it is quite unnecessary
to state any of them. I consider that *this express power to
elect is incident to the corporation, as well as everything that
is essentially necessary to carry the object of the Crown into
effect. * * * '

I am therefore of opinion that this is a good and valid bye-law.

Garrow, B.:

In a case where I can only explain my reason for thinking this
a good bye-law, by going over details in a less lucid order than
has been used in the arguments addressed to you by my two very
learned brethren who have preceded me, I shall simply state the
conclusion to which I have arrived, without troubling you with
the cases they have cited, or offering any observations upon
them. After having exercised the best judgment that belongs to
us, in order to prepare ourselves in a clear and proper manner to
answer the questions you have been pleased to propose, I am
one of those who concur in the opinion which has been pro-
nounced by the two learned Judges who have just addressed you.
I shall only state that I did entertain some doubt on the question,
whether the corporation had the power-of delegating this right to
the select body ? but I have at length arrived at a step where I
have satisfied my own mind that they have that power: and
after the conflicting opinions of the Court below, however
difficult it might appear to decide, whether this was or was
not & legal bye-law ? if the question is put to me whether it is
or is not, I am prepared to say that it is not only a legal, but a
convenient and meritorious and useful bye-law. I *have thus
briefly stated my opinion, because I thought the convenience of
the House would be best consulted by such a course.

Parg, J.:
The question that has been proposed to the Judges is extremely
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concise, and brings, the matter to a single point; and notwith-

41

Rex

standing the very great length of the argument in the Court Wesrwoon.

below, and the elaborate judgment of two of my learned brothers,
who have preceded me on the same side, I shall be extremely
brief, agreeing entirely as I do with my three learned brothers,
Garrow, LitTLEDALE, and GASELEE, in the opinion they have
just pronounced.

The question is, whether the alleged bye-law stated in the
third plea is a legal and valid bye-law, having regard as well to
the power of making bye-laws, in that plea mentioned, as to the
object and provisions of the bye-law itself ? The third plea has
been 8o often under your observation that I should think it waste
of time to state it again.

I take it to be quite clear, ever since the case of Sutton's
Hospital, that the power of making bye-laws is incident to
every corporation, where such incidental power is not restrained
by the words of the charter. The generality of that incidental
power is restrained by giving a power to the select body to
make bye-laws in certain cases. I admit, that if the power
be given to a select body to make bye-laws in all cases, that
the general inherent power is entirely taken away from the
body at large. But, on the other hand, it seems to me no less
clear that if a special power be only given in certain cases, the
general authority in all other cases remains in the body at
large.

Let us see what is the power to make bye-laws *that is given
to the select body : it is, that the mayor, aldermen, and bailiffs
of the borough, and their successors, who are the select body of
this corporation for the time being, or the major part of them,
(of whom the mayor for the time being the said late King willed
to be one,) ‘“ might and should have full power and authority to
frame, constitute, ordain, &c. &e. &ec. and other matters and
causes whatsoever touching or in anywise concerning the said
borough, or the state, right, and interest of the same borough.”
My brother, Mr. Justice JaMEs PARkE, seems to lay great stress
upon the words ‘‘and other matters and causes whatsoever
touching or in anywise concerning the said borough, or the
state, right, and interest of the same borough.” These words
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are certainly very large. = This is the power given by the charter
to the select body to make bye-laws, and if the bye-law in question
fall within any of the powers herein contained, there is an end of
the question. But it was admitted in the argument in the Court
below, and I own until this day I never heard it disputed, that
the select body, to whom the power I have just recited is granted,
would not have authority to make the bye-law in question, inas-
much as it would enable them as a select body to make a law
to diminish the power of the body at large. * * *

What then is the bye-law? It is set out ‘‘ that the mayor,
bailiffs, and burgesses of the borough,” (that is the body at large
by their corporate name,) ‘ or the major part of them, being in
due manner met and assembled for that purpose within the said
borough, did, then and there, duly make a certain ordinance or
bye-law for the better rule and government of the said borough,
touching.and concerning the election of the burgesses of the said
borough for the time to come, in order to avoid popular confusion
and disorder on such elections, by which it was ordained and
established in manner following, namely,—that from thenceforth
the mayor and common council for the borough, or the major
part of them duly assembled together for that purpose within the
said borough, should, and might from time to time and at all
times thereafter, by themselves, and without the concurrence or
assistance of the rest of the burgesses of the said borough, elect
and choose such person or persons to be a burgess or burgesses
of the same borough as to them should seem meet.”

Now, I discover nothing illegal or unreasonable in this. If it
be inconvenient, it has been well said, the same authority which
made the rule, may in due form abrogate it. It seems to have
been introduced to avoid confusion in the *corporation, and that
although the charter confers the right of election on the mayor,
bailiffs, and burgesses generally, it has been thought better that
a less number than the whole should actually make the elec-
tion. * * *

In reply to the question proposed, *but with sorrow, that I have
to differ in opinion with some of my learned brothers, whose
opinions I unfeignedly respect, I answer, that I am of opinion
that the bye-law stated in the third plea on this record, having
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bye-law.

BavvLey, J.:

With very great respect for those of my learned brethren who
differ from me, and greatly regretting that I differ from them, I
am constrained to say that I am of opinion this bye-law is not a
legal and valid bye-law, regard being had as well to the power
of making bye-laws given to this corporation by the charter
mentioned in the third plea, as to the object and provision of the
bye-law itself. * * *

ALEXANDER, C. B.:

I am one of those who are of opinion that the question which
has been put ought to be answered in the affirmative; and as I
concur in many of the reasons which have been already given
for this opinion, it will be the less incumbent upon me to explain
*them fully; though at the same time I feel it my duty to point
out shortly that course of reasoning which appears to me to
warrant the conclusion to which my mind has come.

The bye-law was made, as stated in the third plea, by the
mayor, bailiffs, and burgesses of the borough, that is, by the
persons to whom the charter is addressed,—by the body at large.
It appears to me to be a settled principle pervading the whole
law on the subject of corporations, that & power to make bye-laws
is incident to every corporation. It is so expressly laid down in
the Launceston case, in 18t Rolle’s Abridg. 518, one of the earliest
authorities referred to upon this subject, and which is always
acknowledged, whenever there is occasion to allude to the point,
and has not, that I know of, been ever doubted, much less
contradicted. The bye-law, therefore, being the act of the whole
incorporation must be valid, unless some one of the objections
that have been made to it shall appear to have been well founded.
I concur in none of them, and in consequence agree with the two
learned Judges of the King’s Bench, who decided for the defen-
dant on the third plea. This is the general view which I take of
the question.

[ 290 ]
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Three objections have been made to this bye-law ; one of them
is founded'on’'e/‘Supposéd ' want of power in the body which
enacted this bye-law to make any law; and the two others are
founded on a supposed illegality in the object and provisions of
the bye-law itself. No other question of any importance has
been suggested. The objection to the power of the enacting
body depends, as it seems to me, entirely upon the effect of the
*charter of Charles II., and the acceptance by the old corporation
of that charter. It is said, that this charter confers upon a
select body, namely, the mayor, aldermen, and bailiffs, being the
common council, full power and authority to constitute and
ordain all reasonable laws, statutes, and ordinances, according
to their discretion, and then, without denying that there was
incident to the incorporation a power to make bye-laws, the
argument insists that this incidental power ceased in the body
at large, by the acceptance of the charter, conferring on the
gelect body the same authority. A satisfactory answer, as it
appears to me, has been given to this argument. Though the
clause conferred a power of making ‘bye-laws upon the select
body, it still remains to be determined to what subjects that
power, according to the true construction of the charter, extended.
That point must be determined: because if the authority to
make bye-laws, bestowed on a select body, be limited either by
the express terms of the grant itself, or be limited by the
construction which the general terms used ought to receive, it
follows, as it appears to me, that the implied revocation of the
powers, previously existing in the incorporation at large, must
have the same limitation. The previously existing powers are
revoked or extinguished, so far only as they are or can be
conferred on the select body. Such is the nature, I think, of all
implied revocation.

Without entering upon any analysis of the language employed
in the charter for bestowing on the select body the power to
make bye-laws, I may observe, that there is not in it any one
*specific expression pointing at this subject, and if it be sought
for there at all, nothing but general expressions can be pointed
out as conferring it. I will not enquire what ought to be the
consequence of a power given, in unequivocal and express terms,
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to a select body to legislate on such a subject as this; but, which
is of more importance, I will request you to recollect, that it is
expressly decided, that the ordinary case of an authority given
in general words, as here, will not by law warrant an ordinance,
made by the select body, to limit the powers of the general body
on a material point. This is the rule laid down in the Maidstone
cases,—The King v. Spencer, and The King v. Cutbush, in
Burrows. This is the point decided by them, and perhaps, they
ought not to be considered as deciding any thing else, but they
are always treated as fixing that point. Therefore, in the present
case, the select body had not, by the charter, nor by law, the
authority to make the ordinance now in question. The conse-
quence is, that according to the principles I have mentioned, the
authority to make such a bye-law continued in the corporation
at large, if ever it resided there.

In answer to the assertion, that the power in the select body,
conferred by the charter, would deprive the general body of that
power, which the general law respecting corporations confers
upon them ; it is my humble opinion, that no power of making
any such bye-law was conferred by the charter on the select body,
and, therefore, that it could not deprive the incorporation at large
of the power, which they before had, of making such a bye-law
as that now in question.

It would not be difficult for me to unfold this argument more
at large: but I shall not occupy your important time in doing so.
I avow that I have adopted my view of this part of the subject
from the reasons of one of the learned Judges who decided this
case below,—a Judge equally distinguished for the depth of his
knowledge and thesolidity of hisunderstanding,—whose infirmities
have withdrawn him from the public service.

I am not citing this opinion as authority ; I do not forget that
this opinion is, at the present moment, under review: I am not
using the exceptio ejusdem rei cujus petitur dissolutio; I mention
it only lest it should seem that I have passed too rapidly over an
important part of this question ; for I have done so to economize
the time of the House, feeling, as I do, that the observations
which have affected my mind are to be found in the opinions to
which I have alluded.
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I will only say, the argument on the other side rests on the
hypothesis, 'that the Crown intended to give the power to the
select body. It appears to me a strange hypothesis, that the Crown
should have intended, or be considered to have intended, by
certain words to confer a power, although it has been decided,
that these words though used by the Crown, will not give such a
power ; and upon that hypothesis to take away a power which, it
is admitted, would otherwise reside in the body at large. I
conclude, then, on this point, that as the authority to legislate on
this subject must reside in the incorporation at large, or nowhere,
that the incorporation had that authority which is now denied to
them, and *that the want of authority is not a good objection to
this bye-law.

The next objections are to the objects and provisions of the
bye-law ; they are two. The first I shall notice is, that the bye-
law disfranchises an integral part of the corporation. Now with
respect to that objection, I think I need hardly trouble the House.
As I see it has not been proceeded upon by my learned brothers,
who have given their opinions in this case, I shall not do more
than say, that it appears to me, that this matter is to be con-
sidered, as if the bye-law had enacted that the burgesses should
in future be chosen by the mayor, bailiffs, and such of the
burgesses as should be aldermen. I think you have it so
expressed, and it is clear there is no objection to it.

The third, or last objection, seems to me the most important of
all ; it touches somewhat the political considerations which may
be permitted to mix themselves in these questions. * * *

I am fully sensible of the force of the observation, that it seems
contrary to the spirit of corporation law to permit any alteration
of the original constitution given, or presumed to be given, by
the Crown. 'This is an observation calculated to strike all men
the instant it is made, but it is corrected by reflection and
inquiry. You find upon examination that the law does permit
the body to alter its constitution for wise and salutary purposes.
This has been done for ages, allowed by *the Judges after mature
deliberation centuries ago, approved by many eminent lawyers in
succession, and objected to by none. Who can deny that it is an
alteration of the constitution of a corporation to deprive many
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electors of the right of electing all the officers of the corporation,
from the highest to the lowest ?  Yet it is acknowledged this may
be done.

The question, therefore, I put to myself is, whether this altera-
tion is not justified by the like reason ? It appears to me to be
80. What Lord Mansrienp said in the case of The King v.
Spencer in Burrows, respecting bye-laws, may surely be applied
with great weight to the election of corporators. His words are
these,—‘‘ where the power of making bye-laws is in the body at
large, they may delegate their rights to a select body which
become the representatives of all the community.” Here the
body at large have delegated their right of electing burgesses to a
select body, and the select body are in that respect the represen-
tatives of the whole community.

There remains to me but one objection more to notice,—it is,
that this bye-law is so contrived, that it will not probably be
revoked. The select body will so manage as to be at all times
the majority of the burgesses, and to preserve the power, which
the bye-law has placed in their hands. I confess that although
this is but speculation, I do not consider it is any disadvantage.
If it was beneficial to enact this law, if its effect was useful, it
would seem that its endurance should be beneficial too. The
acknowledged principle, which has hitherto supported every bye-
law of *the kind when enacted by competent authority, is the
preservation of order in the community, and the exclusion of riot
and commotion ; the same principle should lead us to consider
any regulation which has a tendency to produce that effect
permanently, as the more meritorious on that account.

For these reasons I presume to give my opinion, that this is a
good and valid bye-law.

When the Judgest had delivered their opinions, the Lorp
CHANCELLOR, after stating the course which the proceedings had
taken ; the question put to the Judges ; the difference of opinion
among them, and the great importance of the case, proceeded to
move the adjournment of the question, on account of the extensive

+ Tindal, Ch. J. having been counsel in the cause, did not deliver any
opinion.
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nature of the subject and its difficulty, in order that the House
might have the opportunity of examining the authorities and
reasons, and weighing the opinions which the Judges had
delivered.

In this motion Lord TENTERDEN concurred, because the question,
as it appeared to him, was one of great doubt upon the authorities
which had been cited and examined by the Judges.

The case was then adjourned sine die.

On the 21st of July, 1830, Lord TeNTERDEN, in moving the
judgment, stated shortly the case as it appeared on the record,
and particularly the parts of the charter of Charles the Second
which *empowered the mayor, bailiffs, and burgesses, to elect future
burgesses, and the mayor, aldermen, and bailiffs to make bye-
laws, and then after stating from the plea of the defendant,
the bye-law made by the body at large restricting the power to
elect burgesses to the mayor and common council without the
concurrence of the rest of the burgesses, and the election of the
defendant to the office of a burgess by the mayor and common
council, he proceeded as follows :

This charter of Charles the Second is referred to in another part
of the proceedings, and inasmuch as that charter contains a clause
enabling the corporation at large to elect the burgesses, the
defendant has on one part of the record alleged, that the corpora-
tion did not accept the charter as to that part of it which gave
the power of electing the burgesses to the body at large. Two
questions of law, therefore, have arisen upon this record—the
first, whether it is competent to an existing corporation, to whom
a charter of the Crown is offered, to accept that charter in part,
and reject it in part; or, if it accept it in part, whether that
must not be taken to be an acceptance of the whole ? Upon that
point there never has been any difference of opinion among the
learned Judges. There are, indeed, to be found some expressions
of the Judges in former times, importing that a corporation
might accept part of a charter, and reject the remainder; but of
late times, all the Judges have been of opinion that that is not
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open to a corporation, otherwise a corporation might reject the
obligation which was imposed, and accept the benefit which was
conferred *upon them ; and accordingly there was judgment in
the Court below for the Crown upon that, (namely) that the
allegation that the charter was accepted in part, was a bad
allegation.

Upon the question as to the hye-law, there has been a difference
of opinion. A very considerable majority, however, of the Judges
have been of opinion, that this is a good bye-law : it was so held
by a majority of the Judges of the Court of King’s Bench, and I,
having been one of the Judges, who, on the first occasion felt a
great doubt, have now arrived at the conclusion that the opinion
of the majority of the Judges is well founded.

That question arises in this way. It is admitted on the
pleadings, that the Corporation of Chepping Wycombe has
existed from time immemorial. To such a corporation it is
incident, that the whole body should have the power of con-
tinuing itself and giving itself perpetual existence, which is
incident to a corporation; but inasmuch as in this charter of
Charles the Second a special power of making bye-laws is given
not to the body at large but to a select body, it became a question,
whether that might not by implication take away the power of
making bye-laws which had previously existed in the body at
large ? But the majority of the Judges, upon a view of this
bye-law, and upon considering its terms very maturely, have been
of opinion that the charter did not give the power of making bye-
laws for the election of burgesses to the select body, so as by
implication to prevent the body at large from making the bye-law
in question; that was a question certainly of great importance.

I myself, as I have stated, entertained considerable doubt upon
it, when the question was before the Court. A majority of the
Judges, however, have been of opinion, that the power of making
bye-laws by the select body, not being inconsistent with the power
of making bye-laws in the body at large on the subject of the
election of burgesses, that power was not taken away.

I have had some communications with the Lorp CEANCELLOR
upon the subject, and I find he is also of that opinion ; and upon
a full consideration, I have also come to the same conclusion.

R.R.—VOL. XXXIII. 4
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Some few of the Judges were of opinion that such a bye-law could
not, under any circumstances, be good—that is, that the corpora-
tion at large could not, under any circumstances, fransfer the
power of electing from themselves to a definite portion of their
body. There have been, however, so many decisions upon this
point, and so many bye-laws have been held to be good, which,
if this were bad, would be also open to objection, that I have no
difficulty in saying, that, (referring to the particular charter of
this corporation,) I concur in the opinion of the majority of the
Judges, and of my Lorp CHANCELLOR, that it is a good and valid
bye-law, as it was held by the Court below to be,—I therefore
recommend to your Lordships to affirm the judgment of the

Court below.
Judgment affirmed.

ScoTLAND.—COURT OF SESSION.

THE EARL or KINTORE ». FORBES anp OTHERS.
(4 Bligh (N. 8.) 485—491.)
Fishing with stake nets on the sea coast, near the mouth of a river, is
not prohibited either by the statute or the common law of Scotland.
Proprietors on the sea coast having grants from the Crown with right
of fishing limited to fishing with net and coble, cannot, on the suit of
owners of fisheries in a river, be restrained from fishing with stake
nets.

Tre appellants in this case were owners of fisheries in the river
Don in Scotland. The respondents were owners of the property
along the sea-coast not far from the mouth of the river Don.
The property altogether comprised about seven miles, commencing
at a part about two miles from the mouth of the river Don, and
being on the sea-shore, was used for the purpose of catching
salmon and other fish with stake nets. The proprietors of the
fisheries of the river Don complained of this, as being an injury
to their fishery, and commenced proceedings against the respon-
dents in the Court of Session, which ended in 1826, in & judg-
ment against the appellants. An appeal from this decision having
been argued in the House of Lords, *the following observations
were made in moving the judgment :
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TrE Lorp CHANCELLOR ;

The question is, whether persons occupying property on the
sea-coast, have, by the law of Scotland, a right, provided they
have a right to fish for salmon, to place stake-nets for the pur-
pose of fishing. This depends upon certain Acts of Parliament
passed in Scotland at a very early period, and continued down
for many years. It is not denied, that persons are entitled by
the law of Scotland, to place cruives and other machinery in
rivers, above the point where the tide flows, under certain circum-
stances, and under certain limitations and restrictions as to the
manner in which that machinery is to be used, as to the construc-
tion of the machinery, and as to the time and period for which it
is to be used. What I have stated relates to those parts of rivers
which are above the point to which the tide flows. No persons,
by the law of Scotland, are entitled in those parts of the river
where the tide flows, to place machinery of this description.

The question with respect to the river Tay came on in the year
1816, before the Court of Session, and afterwards came by appeal
to this House. The river Tay terminates in a firth or arm of the
sea; and the question was agitated in the Courts of Scotland,
whether or not, by the law of Scotland, stake nets could be put
in the river Tay, or rather, I should say, in the waters of the
firth of the Tay, consistently with the Acts of Parliament to which
I have referred. The Court of Session in Scotland was of opinion,
that the Acts of Parliament prohibited absolutely the placing of
machinery of this description in that part of the *water or firth
of the Tay. The case then came to this House, and your Lordships
affirmed the decision of the Court of Session; but in the argu-
ment which took place upon that subject, and finally in the judg-
ment of your Lordships, care was taken not to decide the question
with respect to the right of placing stake nets on the sea-coast,
and therefore the question between those who are the parties to
this appeal, came, on the present occasion, for the first time,
unfettered before the Court of Session in Scotland.

The Court of Session was of opinion that the Acts of Parlia-
ment did not apply to the sea-coast; and the question for con-
sideration will be, whether the judgment of the Court of Session
in that respect be or be not correct.

4—2
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The first statute referred to, was passed in the reign of Robert
the First) inthe year1818. It is quite obvious, upon the language
and construction of that Act of Parliament, that it was never
intended to apply to the sea-coast. The words are these : ‘‘ Item
ordinatum est et assensum quod omnes illi qui habent croias vel
piscarias, vel stagna, aut molendina, in aquis ubi ascendit mare
et se retrahit, et ubi salmunculi vel smolti seu fria alterius generis
piscium maris vel aqua duleis descendunt et ascendunt, tales
croi@ et machine infra posite sint ad minus de mensura duorum
pollicum in longitudine, et trium pollicum in latitudine, ita quod
nulla fria piscium impediantur ascendendo vel descendendo secun-
dum quod libere possint ascendere et descendere ubique.” That
particular expression of ascending and descending is repeated two
or three times in the Act of Parliament ; and it is clear, there-
fore, that it *had reference to streams, or the continuation of
streams ; that it had in point of construction no reference what-
ever to the sea-coast.

The next Act of Parliament was passed about a hundred years
afterwards, in the reign of James the First of Scotland. It isin
these words: ‘It is ordainyt that all cruives and zaires,” which
words, by the judgment of this House, have been interpreted to
mean machinery similar to stake nets, ‘“set in fresh waters,
quhair the sea fillis and ebbis, the quhilk destroyes the frie of all
fisches, be destroyed and put away for evermair, not again
standing ony priviledge and freedome given in the contrairie,
under the pain of one hundred shillings; they have cruives in
fresh waters that they gar keepe the lawes anentes Satterdies
slop, and suffer them not to stande in forbidden time under the
said paine, and that ilk heek of the foresaides cruives be inche
wide, as the aulde statute requires.” It speaks, therefore, of fresh
water, and it speaks also of fresh water ¢ quhair the sea fillis and
ebbis,” evidently denoting rivers, and channels similar to rivers.
It has been said, that the word ‘‘ fresh " may possibly be a mis-
take; that we have not the original record of this Act of Parlia-
ment ; and that the word ¢ fresh” may have been introduced,
because, in reciting this Act of Parliament in a subsequent Act,
the word ‘" fresh ”’ is omitted ; but still the words, ¢ water quhair
the sea fillis and ebbis,” are retained.
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Without going/throughyother Acts, I think I am justified, upon
the terms of this Act, in repeating, that in the earlier Acts it is
perfectly clear that they do not in their terms embrace the sea-
coast. When *we come to advert to Acts of a later period, the
language is more equivocal and more general; but taking the
later Acts in connection with the earlier Acts, and construing one
with the other, the conclusion is, that the Acts, taken together,
refer not to the sea-coast but to rivers.

As to the case of Dalgleish v. The Duke of Athol,t with respect to
the waters of the Firth of Tay, the construction which the Court of
Session put upon the Acts of Parliament now, is perfectly consistent
with the construction which they put upon the Acts in that case,
and the construction which this house also put upon those Acts.

It is remarkable that the writers on the Scotch law, Bankton,
Erskine, and Lord Stair, in referring to those Acts of Parliament,
do not in any instance apply them to the sea-coast ; they speak
of the prohibition as applicable to rivers, and to rivers only. I
am not insensible of the argument which was urged at the Bar,
that the attention of those writers was not directed to the question
precisely as it is now raised ; but it is impossible to suppose, that
those learned writers, in writing their institutional works, and
adverting to those particular Acts of Parliament, should not have
taken the pains to read them; and it is impossible to suppose,
that if they had considered the interpretation of them as extending
to the sea-coast, they would have expressed themselves in a limited
way, confining their expressions to rivers and to rivers only.

This case was also argued upon another principle, namely, that
even independently of the construction of those Acts of Parliament,
the owners of the fisheries in the Don would have a right to com-
plain of the *erection of these works on the principle of the
common law. Now, although that principle was glanced at in
the Court below, it does not appear to have been seriously argued
before the Court of Session ; and at the Bar of the House it was
argued by an English counsel, upon English principles, and citing
English cases, most of which I have looked at with considerable
attention ; but which, when they came to be sifted and examined,
appear to me to have no bearing whatever upon the present

+ 16 R. R. 126 (5 Dow, 282).
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question, |If, therefore, you are satisfied upon my representation
as to the interpretation of those Acts of Parliament, that they are
not to be considered as extending to the sea-coast, the state of this
question cannot be altered by any reference to the principle of
the common law, either as applicable to Scotland or England.

Another point has been insisted upon in the papers, and also
at the Bar ; but it does not appear to me to be entitled to much
attention. It is said, that the proprietors of these fisheries on
the sea-coast have no right, by the terms of their grant, to fish
in this manner, and that they are entitled only to fish with what is
called a net and coble; and that, having taken upon themselves
to fish in a different manner, the proprietors of the fisheries in
the river Don have a right to complain of it, and on that ground
to sustain this suit. I apprehend it is quite a mistake. These
persons became proprietors of fisheries on the coast originally by
grant from the Crown ; and if their grants are so limited, thatin
point of law (upon which I do not wish at present to pronounce
any opinion) they are not entitled to fish in the manner described,
namely, by the use of stake nets, that is a question *between them
and the Crown. The Crown may have a right to complain, that
the exercise of the right conveyed by the Crown has in that
instance been exceeded ; and possibly, under such circumstances,
the Crown might, by its public officer, institute some proceeding
against them ; upon which, however, I wish carefully to abstain
from expressing any opinion, but the proprietors of the fisheries
of the Don have nothing to do with that. The question with
respect to the proprietors of the fisheries of the Don, is, whether
they have a right, by the existing law, to complain that persons
who possess property on the sea-coast and have a right of fishery
on the sea-coast as extensive as the Crown can grant, are entitled
to fish by means of stake nets ; and whether they can make out
that the laws of Scotland prohibit, under such circumstances,
where the sea ebbs and flows, the use of machinery of that
description. Now, I apprehend that, looking at these Acts of
Parliament, they do not apply to fisheries on the sea-coast; and
that the proprietors of fisheries on the Don have no right to
maintain this suit.

Judgment affirmed.
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ScoTLAND.~~COURT OF SESSION.

JOHN DICKSON axp Otrers v. WALTER GRAHAM.
(4 Bligh (N. 8.) 492—501.)

By the law of Scotland, an interim curator bonis (provisional committee
of the estate) may be appointed by the Court of Session, without notice
to the party affected by the appointment, and without cognition or
inquest before a jury.

‘Whether the word ‘‘interim” means until the patient recovers his
faculties, or until some more regular proceeding is instituted :—Qusere.

By the law of Scotland, a man of weak understanding may appoint
interdictors by a deed, which binds him to do no act affecting his estate
without the consent of the persons appointed interdictors.

Interdictors so appointed having instituted proceedings in the Court
of Session to recall a subsequent appointment of an interim curator,
which was sustained with costs against the interdictors: Held, after a
remit to ascertain the practice of the Court of Sess:on, that the judgment
should be affirmed, but without costs.

TrE Earu oF ELpoN :

My Lords, This was an appeal brought by John Dickson,
Archibald Gibson, Andrew Steele, and James Knox, stating
themselves to be interdictors of Mr. James Bryce, who is
represented to be some time student of divinity, *thereafter
teacher of languages in Edinburgh, and the said Andrew Steele
as his agent. The respondent was Mr, Walter Graham, who
was the curator bonis to James Bryce. This gentleman, at the
time when these transactions took place, was represented to be
8o weak in mind, and so unable to take care of his own affairs, as
to make it necesaary to execute an instrument, which, by the law of
Scotland, is termed an instrument of interdiction, an instrument
by which he consents to do no act without the concurrence and
consent of those four gentlemen who are named as interdictors.

The law of Scotland certainly allows a man to place himself in
that situation. The books, I think, represent that the prineiples of
the law of Scotland ist this, that a man who possesses a sufficient
portion of reason to be conscious of the weakness of his own under-
standing, not furious nor fatuous, but a man so satisfied that he
ought not to trust himself with his transactions, may execute an
instrument, binding him not to do any act with respect to his
estate, without the consent of those persons whom by the deed

t+ Sic.
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he authorizes to superintend for him ; or, in other words, without
whose consent he'binds himself not to act. I understand the law
of Scotland to have permitted persons in that situation to which
I have adverted, to place their affairs under the direction of
others, in a mode which may be more pleasant to them than
that of resorting, as originally it was thought necessary, to a
suit, in order to pronounce that the individual was not a proper
person who should be trusted to administer his affairs.

This instrument being executed, an application *was made
on the death of a brother of this unfortunate gentleman,
Mr. James Bryce, by a brother-in-law, a gentleman who had
married his sister, to have a curator bonis appointed to take
care of him, something in the nature of a committee of the estate
of a lunatic in England. A medical gentleman of the name of
Abercrombie, certified that his state was such, that some person
ought to be authorized to superintend him; and upon an applica-
tion to the Court of Session to appoint such a person, the Court of
Session appointed Mr. Graham, who was the husband of the sister.

The first step taken in the Court of Session desiring that that
appointment might be recalled, was in January, 1818; and on
that occasion, the Court of Session pronounced this interlocutor,
which is the first interlocutor appealed from. ‘ They refuse the
prayer of the said petition, and assoilzie from the conclusions of
the same ; and find the several interdictors with whose consent
the said petition has been offered, conjointly and severally liable
to the respondent in the expences of process ; appoint an account
thereof to be lodged ; and remit the same when lodged to the
auditor, to tax and report.” This is an appeal from this inter-
locutor, in respect of the expences of the process, an appeal by
these four gentlemen, who are the interdictors under this deed.
This order to pay the expences of the process was resisted with
respect to three of the parties, on the ground that they took no
part in the business. There was a petition afterwards presented
by Bryce himself; Mr. Steele, one of them, also resisted on the
ground that he appeared only as agent for the interdictors.

In the petition made in the name of James Bryce, an applica-
tion was made to the Court that there might be a process of
cognition. That is & proceeding in the nature of our commission
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of lunacy, in order, to|determine whether this person was in that
state in which it was proper that this curator lonis should be
continued. Upon that petition, the Court pronounced this inter-
locutor : ¢ They remit to the sheriff-depute of the shire of Edin-
burgh to enquire concerning the condition of intellect and state
of faculties of the petitioner James Bryce, and his abilities to
manage and conduct his own affairs, and also concerning the
truth and sufficiency of his grounds of complaint of harsh or
improper treatment, or neglect of his comfort on the part of
‘Walter Graham, his curator bonis ; authorize and direct the said
sheriff to proceed in the enquiry, by personal visitation of, and
intercourse with, the said James Bryce, at various times, and
without previous warning or concert, as also by examination upon
oath of such witnesses, suggested by either party, who have
sufficient cause of knowledge respecting the premises, and like-
wise by the opinion of medical persons named by the sheriff to
visit him, and ordain the said sheriff to report his opinion on the
said matters, and each of them, to the said Lords; and in case
a minute shall be offered on the part of the said James Bryce,
praying for a direction to the sheriff to proceed in the said matter
by jury or inquest, allow the clerk of process to receive and mark
the same as part of the process, and also the said curator bonis
to answer the said minute in case he shall see cause so to do.”
So far, therefore, the Court *of Session corrected its own original
proceedings, by requiring a more minute and careful examination
of the state of this person; and under the order of the Court, the
sheriff-depute of the shire of Edinburgh proceeded to enquire
into the state of this person. The report of the sheriff-depute,
the present Lord Advocate, was to this effect :

‘In compliance with the remit, the reporter called upon James
Bryce, the individual therein referred to, on various occasions in
the course of the last four months, without any previous warnings,
and had also particular access to see him in the course of the
examinations of witnesses which has taken place under the above
remit. The reporter also directed Doctors Spens, Farquharson,
and Wood, to visit the said James Bryce, and has taken their
examination upon oath, as well as that of the witnesses suggested
by either party, as having sufficient cause of knowledge respecting
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the premises ; and he now begs leave to report, 1st, That from
the appearance, manners, habits, and conversations of the above-
named James Bryce, it appears most decidedly to the reporter,
that that person labours under a very great degree of mental
imbecility, and that he is utterly incapable to manage and con-
duct his own affairs. This impression seems fully confirmed by
the united opinions of all the medical men who have been
examined, and is indeed supported by the whole other evidence
which has been led, and which farther shews that Bryce’'s defect
of mind is not of recent origin, but has been progressive for a
period of nearly thirty years. This circumstance, while it almost
excludes the hope of amendment, is *calculated to remove all
idea of the appearance which this person exhibits (the mental
malady) being produced from, or even affected by the judicial
proceedings which have been going on concerning him. Indeed,
the reporter has had occasion, in the course of the various cog-
nitions that have gone on before him, to observe that persons of
deranged intellect are at times capable of assuming an extra-
ordinary command over themselves, and can contrive so to speak
and fo act for a short space, as not unfrequently to induce juries
to return verdicts in their favour, while the real state of the
party would warrant a differentdeliverance. It particularly struck
the reporter, as affording material evidence of the state of Bryce's
mind, that in the course of the examination of witnesses, at
which this person was present, he evinced no power of any such
command over himself, nor could he even frequently be induced
to keep silence, though recommended to him by those who were
attending to his interest. With respect to the alleged maltreat-
ment, it will be seen from the proof that this rests upon no better
ground than that of Bryce having, for some time past, made
general complaints of that nature to certain individuals, a cir-
cumstance on which no reliance can be placed, as the making
groundless complaints of this nature is & very usual symptom of,
and attendant upon derangement. In so far as the reporter has
been able to ascertain it, the conduct of Mr. and Mrs. Graham
towards Bryce has been marked with all proper degree of kindness
and attention, and he himself appears to have been sensible
of this, and to have been satisfied and *contented, until some
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individuals in the neéighbourhood where he resided, possibly from
humane, but certainly from mistaken motives, appear to have
encouraged the suspicion of ill usage, which Bryce's state of
mind was so much calculated to engender. With regard to his
present residence, it appears to the reporter that his room is
good, that all due attention is paid to his comfort, and that
Mrs. Paterson, with whom he resides, is a person well calculated
for such a charge.”

This report was dated in the month of December, 1818, and
it came under the consideration of the Court as early after that
as February, 1819. The report being prepared, but not actually
brought before the Court, and Mr. Steele declining any longer to
continue agent to Mr. Bryce, an application was made to the
Court to appoint another, who was accordingly appointed. But
that appointment was made at a time when the litigation had
been conducted under the direction of Mr. Steele, and he was
considered by the Court liable to all expences, as the agent who
had carried on the business up to the month of December, 1818.
He ceased to be agent at this time certainly, and on his applica-
tion another agent was appointed ; but he acted down to the
period which elapsed between the remit to the sheriff-depute and
his report. When the report was about to be prepared, and the
consideration of it to be entered upon in the Court of Session,
then he withdrew.

The appeal therefore has, in my opinion, been brought quite
irregularly by the four interdictors, with regard to the first part
of the case, in which they were all of them represented by
Mr. Steele; *and with reference to the order made, that Mr.
Steele should pay the expences till he ceased to be the agent
previous to the last act of the Court of Session.

When this case came before the House of Lords some time
ago, it struck me, and it likewise struck some other Lords not
now attending the House, that this was a very extraordinary
course of proceeding in its nature, comparing it with what is the
course of proceeding in this part of the kingdom, that a person
should have applied to the Court of Session, and should have
received immediately an appointment to take care of another and
his affairs, on the ground that he was incapable of taking care of
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himself and his affairs; that there should be no course of inquiry
on the Court being so applied to, nor any notice given to the
party ; and that this was at least a proceeding, with reference to
which this House should very well consider what the law of
Scotland was, before it concurred in the acts which had taken
place ; particularly with reference to the care exercised in matters
of this kind by the Lorp CraNceLLoR of England, it being well
known that the Court of Chancery cannot appoint any person to
take care of a supposed lunatic or his’ property, unless a jury
shall find that the man is of unsound mind ; and that even after
the finding of a jury, that the party is of unsound mind, the
Court will do nothing while a traverse is depending ; the traverse
allowing to those who are interested, another opportunity of
questioning the fact. But here, according to what is stated to
be the law of Scotland, the Court proceeds without cognition to
appoint a person to take care of the party, and to *take care
of him according to the Act of Sederunt ‘“‘in the mean time.”
Whether these words, ‘“in the mean time,” really mean in the
mean time till there is a more regular proceeding, or whether
they mean that the appointment is made to continue until the
man shall be able to manage for himself, may admit of question.
The Act of Sederunt was certainly open to a different construction,
according to what the different parties contended.

When this cause was heard, it was thought necessary by this
House to desire the Court of Session to consider whether they
could take this course according to their law, or whether there
was not a necessity for a cognition to issue, in order to have the
finding of & jury on the case. We have since received for answer
to that question, that the Court has been in the habit of pro-
ceeding in this course for so long a period, that I do not think it
proper to advise the House to hold that this is not a legal
proceeding on the part of the Court in question. If it was legal,
attending to all the circumstances and dates of these proceedings,
this House could not hold that the interlocutor was wrong, or
that it was not competent for that Court to say, whatever were
the motives of Mr. Steele, that he was liable for the costs of the
proceeding as an officer of the Court, and as the party applying
to the Court to set aside the proceeding. The judgment of the
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Court ought, under. those circumstances, to be affirmed, but
without costs in the appeal case. The appointing a person to
exercise the duties of curator bonis, is taking a very considerable
liberty, to be justified only by necessity ; and this is the first
case which has occurred in this House in which *the practice of
the Court of Session has been established. That practice is not
in conformity with the course observed in this country in the
case of one who is represented, according to the language of the
commission, as & lunatic. A commission is not issued unless a
sufficient ground is laid, and even then, if the jury have found
that he is a man of weak mind, that will not do; but if they find
not that he is a lunatic, not that he is fatuous, but that he is of
unsound mind, that is sufficient to sustain the commission. The
way in which we have always proceeded, is to issue a commission;
and if the jury so find upon that representation, that he is of
unsound mind, the care of the Court is thrown around him.
That, I think, would have been a fair notice. If that course had
been adopted, and these parties had then introvened, I think the
appeal ought to have been dismissed with costs; but there having
been no such proceeding in the first instance, though it appears
to me that it would be too much to say, that the proceeding of
the Court of Session, and all the proceedings incident upon their
proceedings for a long series of decisions, are such as cannot be
upheld, I think that they ought to be affirmed without costs. I
cannot conclude without saying, that I wish there was some law
to regulate these proceedings in Scotland.

ScoTLaAND—COURT OF SESSION.

WILLIAM TROTTER axp Otrers 2. YOUNG
TROTTER.
(4 Bligh (N. S.) 502—509.)
A will must be construed according to the law of the country where
it is made, and the testator is domiciled.t

The will of a subject of Great Britain made in India must be construed
according to the laws of England.

+ It must be taken that the testa- 149, 150, and the Indian Succession
tor had acquired what used to be Act, s. 10. The second paragraph
called an Anglo-Indian domicil, a8 of the head-note appears to be too
to which see Dicey, Conflict of Laws, widely expressed.—F. P.
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Upon a question arising in the Court of Session on the doctrines of the
law of England, the, Court is justified in taking and acting upon the
opinions of English lawyers, given upon a case laid before them.

Money vested in heritable bonds becomes real estate, and where upon
the construction of the will no clear intention can be collected to pass
real estate, the heir-at-law taking a benefit under the will is not put to
his election, but may take the real estate as heir, and also personal
estate under the will.

A will by which the testator recites that ‘he considers it his duty,
while in health, to execute a settlement of all his estate and effects,”
appointing executors in England and in India; and directing that the
residue of his estate in India should be remitted to his executors in
Scotland, and that they should divide that residue, and the whole of his
property in Europe, equally between his brothers and sisters; Held not
to pass the heritable bonds.

CrarLEs TrorTER, being domiciled in India, remitted money
to his brother William in Scotland, which he, to the amount of
1,900l., and *under a power, invested in heritable bonds; of
which investment Charles Trotter was apprised. In May, 1829,
he executed a will in India, by which, expressing his affection
for his brothers and sisters, and reciting that “ he considered it
his duty, while in health, to execute a settlement of all his estate
and effects,” he appointed his brothers George Trotter and
William Trotter executors of his will in England, and other
persons executors in India. He then, after giving various
legacies in India, directed his executors there to remit the
residue of his estate there to his executors in Scotland ; who
‘*“ were thereby instructed to divide the remainder of his estate
as they received it from India, and the whole of his property in
Europe, into six equal shares, to be paid, share and share alike,
to each of his brothers and sisters, &c.”

He died without issue in June, 1829, leaving Young Trotter
and William Trotter, who, at the death of the testator, were his
only surviving brothers, of whom Young Trotter was the eldest,
and also leaving sisters. Young Trotter, therefore, as heir, made
up titles to the heritable bonds. The other parties claiming
under the will insisted, that he was bound either to give up his
claim to the personal property passing under the will, or to
permit the heritable bonds to be divided as part of the personalty.
To settle this question an action of declarator was raised by
Young Trotter,and an action of multiplepoinding by the executors;
in the progress of which, & case was stated for the opinion of
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English counsel, upon the question whether Young Trotter was
bound to elect? Sir James Scarlett and Mr. Shadwell having
given their opinion that the heir *might claim the heritable
bonds without being put to his election, the Court of Session
gave judgment in conformity with this opinion, and thereupon
the other legatees under the will appealed to the House of
Lords.
The case was argued in June, 1829.

Tae Lorp CEANCELLOR (LORD LYNDHURST) :

In this case a most material and important question is, how
the will, which was executed in India, is to be interpreted, by what
law? It was considered in the Court below, and undoubtedly it
was held most properly, that the will was to be interpreted by
the law of the land where it was made, and where the testator
had his domicile, namely, India, that is by the law of England ;+
and it was held, and properly held, as I conceive, by the Court
below, that, although that will was the subject of judicial inquiry
in the Courts of Scotland, the same rule was to be applied to
the interpretation of it as if the will had been the subject of
consideration and adjudication in the Courts of England.

The next question was, how the Court of Session were to
ascertain what the law of England was with respect to this will ?
how this will was to be interpreted according to the law of India,
or, in other words, according to the law of England. They
followed that course which had been adopted on other occasions,
in the cases of Robertson v. Robertson,} Wightiman v. Dalile’s
Trustees, and other cases: the course which they had been in
the habit of taking to ascertain how the law stood, namely,
to direct a case to be prepared, stating all the circumstances
necessary, for the purpose of raising the question of law for the
opinion of *lawyers of this country. Accordingly, by one of
the interlocutory decrees, it was directed, that cases should be
stated on both sides. It was afterwards agreed, that a joint case
should be stated with the concurrence of both parties, and
the opinion of the present Vice-CHANCELLOR § and the present

t See note on p. 61. ’ report.
1 No references in the original § Then Mr. Shadwell.
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Attorney-General t should be taken, with respect to the import
of this'will according to the law of England.

It was stated at the Bar, and I see by the papers it was also
argued below, that in cases of this description, it is not unreason-
able that, when any technical points arise in the construction of
a will of this description, the Court of Session should resort to
the opinion of lawyers of the country where the will or instrument
was executed, but that this applies only to technical expressions :
that where a will is expressed in ordinary language, the Judges
of the Court of Scotland are as competent to put a proper con-
struction upon it as Judges or lawyers of the country where the
will was executed. But the Judges below were not of that
opinion ; and it is impossible, as it appears to me, that such
an opinion can be reasonably entertained. A will must be inter-
preted according to the law of the country where it is made, and
where the party making the will has his domicile. There are
certain rules of construction adopted in the Courts, and the
expressions which are made use of in & will, and the language
of a will, have frequently reference to those rules of construction ;
and it would be productive, therefore, of the most mischievous
consequences, and, in many instances, *defeat the intention of
the testator, if those rules were to be altogether disregarded, and
the Judges of a foreign Court (which it may be considered in
relation to the will), without reference to that knowledge which
it is desirable to obtain of the law of the country in which the
will was made, were to interpret the will according to their own
rules of construction. That would also be productive of another
inconvenience, namely, that the will might have a construction
put upon it in the English Courts different from that which
might be put upon it in the foreign country. It appears to me,
that there is no solid ground for the objection ; but that where
a will is executed in a foreign country by a person having his
domicile in that country, with respect to that person’s property
the will must be interpreted according to the law of the country
where it is made. It must, if it comes into question in any
proceeding, have the same interpretation put upon it as would
be put upon it in any tribunal of the country where it was made.

+ Sir James Scarlett.
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It appears to me, therefore, that the Judges were perfectly right
in directing the opinion to be taken of English lawyers of
eminence, with respect to the import and construction of this
will according to the law of England. '

The main question that was ultimately put to the learned
persons to whom I have referred is this,—‘‘ Whether on the
supposition of the question having arisen for trial in England,
the heir would have been put to his election if he had claimed
money secured by heritable bond in Scotland, as well as his
share of the personal estate under the will.”” The answer is in
these terms,—*‘ Considering heritable bonds *in Scotland as real
estates, to which the heir-at-law is entitled, unless they are
conveyed away with due solemnity by his ancestor, we think the
heir-at-law would be entitled in this case to claim them, without
being put to his election, if the question had arisen in a court
of justice in England.” _

When that opinion was communicated to the Court in Scotland,
the Court immediately affirming that opinion, decided in favour
of the heir-at-law. The heir-at-law was undoubtedly entitled to
take the real estate,—that is, the heritable bond; and the sole
question was, whether, when he came in to claim under the will
his proportion of the personal estate, it was required by law that
he should be put to his election, that is, whether he should take
the one or the other ; whether he should allow the real estate
to be connected with the personal, so as to form one mass of the
property, and the whole divided, or should take the real estate,
and give up the personal estate? Whether he was obliged or
not to do this, depended entirely on this consideration, whether
upon the face of the will there was sufficient to manifest a clear
intention that the testator designed by his will to dispose of his
real estate ; because, if he intended to dispose of his real estate,
although he had not carried that intention effectually into
execution, the party taking under that will would not be entitled
to have the benefit of the will, and at the same time to defeat
the intention of the testator. The question was, therefore, simply
a question of construction. Does it appear upon the face of the
will that it was the intention of the testator to dispose of his real
*estate, that is, of those heritable bonds? Now, the rule of law
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in England with respect to subjects of this kind is well ascertained
and well 'defined, and it-18 this,—that you are not to proceed by
probability or by conjecture, but that there must be a clear and
manifest expression of the intention on the face of the will,
to include that property which is not properly devised, before
the heir can be put to his election.

It has been contended at the Bar, that the construction put
upon this will by the learned counsel, whose opinions have been
taken by the Court of Scotland, was erroneous. I have looked
at the opinion, and read it over carefully several times, and I see
no reason for dissenting from the construction which is put upon
this will. There are words in this will sufficiently large to carry
the real estate; but, comparing one provision of this will with
another, it chiefly points to personal estate, and to personal estate
only. Executors are appointed, nothing is given to the executors,
but they take merely by virtue of their character as executors;
they take personal property only. There are executors appointed
in Scotland, there are executors appointed in India, and the
executors in India are directed to remit the residue, after payment
of debts and legacies, to the executors in Scotland, and then the
whole of the residue of the Indian estate, and the whole of the
property in Scotland are directed to be divided into six portions,
and paid to the respective legatees; throughout all these pro-
visions, there is nothing to satisfy my mind with that clearness
which is necessary to raise a case of election, that it was the
intention of the testator to dispose by his will *of the heritable
bonds. If I am asked to conjecture what his intention was,
I have no hesitation in saying, that I should conjecture that
it was his intention to give the real property ; but there is not
such an expression of intention on the face of this will as, I think,
can justify your Lordships in giving it that effect. It is nothing
more than conjecture; the intention is not expressed as it ought
to be for the purpose of raising an election. I begleave therefore
to say, that I concur in the opinion expressed by the learned
individuals to whom I have referred ; and I think, under these
circumstances, I must recommend to your Lordships to affirm
the judgment of the Court below.
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ScoTLAND —~CoURT '0oF SESSION.

CAMPBELL v». ANDERSON.
(4 Bligh (N. 8.) 513—514.)
A bill drawn by an agent after the death of his principal bond fide,
and without notice, held to be valid by the law of Scotland.

GorpoN of Drakies, upon leaving England in 1808, granted to
the respondent a factory, by which he was empowered to borrow
money on account of Gordon to the extent of 5,000l.; and for
that purpose to subscribe bonds, and also to draw bills in his
name, and on his account. This power was communicated to the
commercial house of Campbells & Co., in which the appellant
was a partner; and they agreed to advance to Anderson such
money as he might require during Gordon’s absence. In October,
1809, the respondent informed Campbells & Co. that he should
want 500l. for Gordon’s use; and by their permission the
attorney of Gordon drew upon them a bill of exchange for 500l.,
at three months, dated from the 11th of November, 1809, which
he discounted with an agent for the *Bank of Scotland, and
advised Campbells & Co. accordingly.

Mr. Gordon died at Berbice on the 25th of August, 1809.

Campbells & Co. having refused to accept the bill, an action
was brought by the holder, and the amount recovered, against
them ; whereupon, the bill having been delivered to them, and
their right in it assigned to appellant, he brought an action
against the respondent, concluding for the reduction of the bill,
repetition of the amount, and costs of the action. One of the
grounds of action was, that the power of the respondent to draw
the bill as agent ceased upon the death of his principal. But the
Court below gave judgment for the respondent; and, on appeal,
the Lorp CHANCELLOR observed that the law of Scotland was clear
on the point, that if the respondent acted bond fide, in ignorance
of the death of his principal, of which there was no reason to
doubt, the judgment ought to be affirmed.

Judgment affirmed.

1829.
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ScorLAND.—COURT OF SESSION.

SPIERS 'axp Ortmers ». HOUSTON’S ExEcTToRs

AND ASSIGNEES.
(4 Bligh (N. S.) 515—519.)
A guaranty of monies advanced by a firm, consisting of F. & Co. will
not extend to a new firm, in which H. is introduced as a partner.
Payments made by the principal after the alteration of the firm, and
in transactions with him, are applicable to the extinction of the balance
due to the old firm at the date of the alteration.

In October, 1808, Walter Logan, as one of the partners, and
carrying on business under the name and on behalf of the
company, of H. and R. Baird, applied to the Honourable Simon
Fraser & Co. of London, a firm consisting of the Honourable
Simon Fraser and James Henry Houston, for a cash credit;
which they agreed to give on the following letter of guarantee,
dated in January, 1809, and signed by the appellants:  We
request you will accept the drafts which Mr. Walter Logan, or
any other persons by his appointment in writing, may draw upon
you from time to time, on account of H. and R. Baird, founders
at the Canal Basin near Glasgow; and we hereby jointly and
severally agree to guarantee your reimbursement, together with
all *damages or contingencies that may occur to you from the
engagements you may thereby come under, to the extent of
7,000L. for the period of one year from the 81st December, 1808,
when the amount of your outstanding acceptances not remitted
for is to be reduced to 6,000!l., and thenceforth the sum to be
annually reduced 2,000l. until the whole be liquidated, which
will be at the end of the year 1812; until which time, subject to
the said.annual reduction, this guarantee is to remain in full
force. And we further undertake, that the amount of your
engagements, from time to time, shall be always provided for by
remittances in undoubtedly good bills on bankers, or other equally
good houses in London, not having more than sixty-five days to
run ; such remittances to come to hand at least six days before
your acceptances, for which they are intended to provide, shall
fall due. We are, &c., (signed) ARCHIBALD SPIERS, JAMES Bairp,
PereEr MurpoCK, JAMES LAIRD, JAMES ALEXANDER, JaMEs HiLr.”

Immediately after the establishment of this credit, Logan
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began to operate/on|the cashicredit, by drawing bills at three
months on Fraser & Company, which they accepted; and he
provided for them by remitting bills in favour of Fraser &
Company, agreeably to the letter of guarantee. In the current
account, opened by Fraser & Company, they debited H. and R.
Baird with the respective acceptances,  and gave credit for the
bills remitted.

On the 29th of December, 1809, Fraser & Company wrote to
Logan a letter, by which they informed him, that they had
established a banking *concern, under the firm of ¢ The
Honourable Simon Fraser, Perring, Godfrey, Shaw, Barber, &
Company :” that the company consisted also of J. H. Houston;
and that the principal reason why his name did not appear in the
firm, was, to preserve a more marked distinction between the
banking concern and the commercial one, the firm of which,
from and after the 81st of December, 1809, will be ¢ The
Honourable Simon Fraser, Houston, & Company.” They also
requested, that Logan thenceforward would draw on, and make
his engagements payable with, the new firm; stating in the body
of the bill, ¢ value in account with Fraser, Houston, & Company,”
or F. H. & Co. They directed Logan to address to them as
theretofore, with the difference only of the introduction into the
firm of the name of Mr. Houston.

Accordingly, after the 81st December, 1809, Fraser & Company
carried on business under the new name of The Honourable
Simon Fraser, Houston, & Company, but without any change in
the partners ; and the banking establishment commenced under
the firm mentioned in the letter.

No notice of this change was communicated to the sureties.
From this period, Logan ceased to draw on Fraser & Company
(or Fraser, Houston, & Company), but drew on the banking
company the drafts bearing to be ** for value in account as advised
with Fraser, Houston, & Company,” and these were accepted by
the banking company. All his remittances were made directly to,
and in favour of, Fraser, Houston, & Company.

On the 81st of December, 1809, Fraser & Company were under
acceptances to Logan for 7,180L., which were payable in January,
February, *and March, 1810, and stood at the debit of H. and
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R. Baird, ;; Remittances to that amount were made by Logan to
Fraser, Houston, & Company, before the acceptances fell due,
and were put to the credit of H. and R. Baird in the account
current. The transactions were carried on in the same way till
February, 1811, when H. and R. Baird became bankrupt.

Fraser died in 1811, leaving Houston the only
surviving partner of the firm of Fraser, Houston, & Co.

In 1812, Houston, as such surviving partner, brought an action
against H. and R. Baird as principals, and the appellants as
sureties, claiming by the conclusion of their summons & balance
of 5,789l. 11s. 7d., as due on the cash account from the 8lst
of December, 1808, to April, 1811. The appellants, in their
defences, objected, that the letter of guarantee did not extend to
the transactions with the firm of Fraser, Houston, & Co., out of
which the balance claimed in the action arose; and that the
balance due to the firm of Fraser & Co., on the 81st of December,
1809, had been extinguished by subsequent remittances.

These defences were sustained by the Lorp OrpINARY (MEADOW-
BANK), who, upon the grounds assumed, gave judgment for the
appellant.

A reclaiming petition against this judgment was presented by
the executors of Mr. Houston, who, acquiescing in the judgment
as to the extent of the guarantee, contended, upon the question
as to the application of the payments, that the account with
Fraser & Company closed on the 81st of December, 1809, and
that remittances made subsequent to that date could not be
applied to the extinction *of the balance then due. This matter
was remitted by the Court to an accountant, who made a report,
in which he entered largely into discussion upon the question of
law, as well as the statement of facts ; and the Court of Session,
on the 16th of December, 1825, ‘“ approved of the principles of
accounting adopted in the report; according to which, the
remittances of Mr. Logan to Fraser, Houston, & Company are to
be stated on the dates of his making them, and his drafts on the
dates of his advising them.”

The effect of this judgment was, to apply the remittances made
after the 81st December, 1809, to the balance then due.

On the 12th of May, 1826, after a farther hearing upon cases
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submitted as, fo, points, undetermined, the Court of Session
decerned and ordained that the appellants should pay to the
assignee of Houston the sum demanded by the action, with
interest, &c.

Against this judgment there was an appeal to the House of
Lords by the sureties, and a cross appeal by the assignee.

The following were the principal authorities cited : Myers v.
Edge, 7 T. R. 254;t Weston v. Barton, 4 Taunt. 673;1 see Fell.
on Guarantees, p. 126, &c.; TV right v. Russell, 3 Wilson’s Rep.
530; 1 Bell's Com. 877; 2 Bell. Com. 287 ; Devaynes v. Noble,
1 Mer. 529.§

On the 22nd of May, 1829, the House of Lords reversed the
judgment of the Court of Session; affirmed the judgment of the
Lorp ORDINARY in the original appeal; and

Disgmmissed the cross appeal.

ScoTLAND.—COURT OF SESSION.

ALLEN ». BERRY.
(4 Bligh (N. 8.) 520—528.)

Under a lease commencing at Whitsuntide, as to the natural grass
lands, and as to the arable lands at the severing of the crops, the tenant
being bound to consume the straw upon the land, and sufficiently to
cultivate and manure them,—the tenant is entitled to the value of the
dung made between Whitsuntide and harvest, and left upon the land;
and the landlord having at Whitsuntide taken the straw upon the farm,
which was no more than was requisite for foddering the cattle between
that time and the severance of the crops, is bound to pay the value of it
to the tenant.

THE appellant being owner of lands in the parish of Errol, and
in the Carse of Gowrie, consisting of two farms, called Soan and
Dalcally, granted a lease of those lands to the respondent for
the term of nineteen years, to commence in the year 1802, at
Whitsunday, as far as related to the house and the natural

grasses, and from the severing of the crops as far as related

t 4 R. R. 436. § 15 B. B. 151.
1 13 B. B. 726.
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to the arable:land.  The respondent, by the lease, bound and
obliged himself * to consume upon the ground the whole fodder
that shall be raised thereupon, *except hay; but the whole
fodder of the last crop on the farm of Dalcally, notwithstanding
the above restriction, he shall have liberty to dispose of as he
shall think proper, saving always the landlord’s right of hypothee
for the rent; and, also, the said James Berry binds and obliges
himself, and his aforesaid, to sufficiently cultivate, dung, labour,
and manure the lands hereby set, and not to cross, erop, or in
any ways waste or deteriorate the same, but on the contrary, to
use all proper means for meliorating and improving the said
lands.” It was also declared, that the respondent should not
be at liberty to lay any of the dung and straw remaining on the
Loan farm after finishing the wheat seed of the last crop under
this lease, upon any of the lands for the last crop, but that the
whole of such dung and straw should be reserved for and
delivered over to the proprietor, or in-coming tenant at the time
of their entry, without any consideration or recompense for
the same.

The tenant having, at the expiration of his tenancy, claimed
the value of straw taken by the appellant at Whitsuntide, and
the dung made between that time and harvest; after various
proceedings in the Sheriff’s Court and the Court of Session,
judgment was given for the tenant.

The appeal was against this judgment.

TrE Lorp CHANCELLOR (LorD LYNDHURST) :

I think that your Lordships are entitled, from a consideration
of all the circumstances of this case, and the shape the cause has
taken from its outset, to assume, that this farm, independently
of any question of law, was cultivated according to the course of
husbandry *in that district. No dispute or doubt has been
raised on that point. Offers of proof were made, and the
parties were not called upon to prove the fact. Independently
of any positive rule or point of law, practically this farm was
cultivated according to the rules of good husbandry in that
district. '

It appears to me, that during the nineteen years that the
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tenant, James Berry, possessed; this farm, he pursued precisely
the same course of cultivation which he adopted in the first year.
He never laid at the spring time any manure upon the ground,
except what was required for green crops, but reserved the
manure for the wheat crop; because in that district the wheat
crop is the crop to which the tenant looks for the payment of his
rent, and it cannot be raised in that district without the proper
application of manure. This course was followed during the
nineteen years he continued tenant of this farm, without any
complaint or any remonstrance from his landlord; and it
appears, that in this district this is the uniform system of
cultivation among those persons who are most competent to
judge as to the proper cultivation of land. It appears, also,
by referring to the lease, that as far as relates to the Loan
farm, which is a farm of the same description, the landlord
had expressly stipulated with his tenant, that, in the last year
of the lease, no manure should be laid upon the farm in the
spring, but that it should be reserved until the expiration of the
term, in order that it might be handed over to the in-coming
tenant to be employed for the wheat crop of the next season.
We are to take it upon the statement of the facts and circum-
stances, as a point in the *cause, that, independently of any
positive rule of law, the farm was well cultivated. Two questions
have been raised, first, with respect to the straw; secondly, with
respect to the manure. If any straw had remained at the expira-
tion of the tenancy, which had been the produce of the crop of
the preceding year, or any of the preceding years, it would have
become the property of the landlord, without his being required
to make any payment, not from any rule of husbandry, but from
the express stipulations of the lease; because it is expressly
provided, and in distinct terms, that all the fodder, except hay,
shall be consumed upon the ground; and if the tenant had
neglected to consume any part of the fodder upon the ground,
he could have no right afterwards to remove it, or to call upon
the landlord to make a payment for that straw which ought to
have been 8o expended. He could not have profited in this
respect from his own wrong. I am speaking of any straw that
remained at the expiration of the tenancy.
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With respect to the manure, that is subject to a different
consideration.  There is no stipulation in the clause with
respect to the manure. It is not required in terms that the
manure shall be laid upon the land in the last year of the
tenancy, it is not required in terms that it shall be made use of
for the spring seed ; that it should be laid on the bear land, to
make use of a Scottish term, as applicable to this subject. The
only stipulation applicable to the manure is this, ‘ The tenant
binds himself to cultivate, labour, and manure the land properly,
and according to the rules of good husbandry.” There is no
other stipulation with respect to the manure. But it is con-
tended in the first place, *that from the stipulation with respect
to the straw, if the manure be not expended upon the land in the
last year of the tenancy, it becomes the property of the landlord,
because it is said the stipulation, with respect to the straw or
fodder, that it shall all be consumed upon the farm, is a stipula-
tion for the benefit of the landlord, and as the landiord can only
profit by the circumstance of the fodder being consumed on the
land, and converted into manure, that therefore it is clear that
he is entitled to the manure without paying for it. This species
of argument was adopted by one of the learned Judges in the
Court below, but I think that the inference does not follow. In
this particular district, the Carse of Gowrie, if the manure were
removed from the land, the consequence would be that the
succeeding tenant would not be able to raise a crop of wheat
in the succeeding year, because it would be impossible, except at
a most enormous price, to bring to the land sufficient manure
for that purpose.

If, therefore, it be a stipulation in the lease that the fodder
shall be consumed upon the land, and if the landlord has an
opportunity of purchasing that manure, he will from that
circumstance derive a most important benefit, because, by
making that purchase, he will be in a condition to raise a
wheat crop in the succeeding year. It is not necessary, there-
fore, to infer from the stipulation with respect to the fodder,
that the manure becomes the property of the landlord without
payment. It is sufficient to say, that that stipulation is beneficial
in another shape; namely, that the manure is ready produced,
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and that the landldrd:has anopportunity of taking it at a
valuation. I think, therefore, *that no argument, or at least no
satisfactory argument can arise in consequence of the stipulation
to which I have adverted, and which was insisted upon in the
Court below, in respect of the regulation as to the fodder.

Bat it is said, that by the common law of Scotland, the manure
which is provided between the wheat seed-time and the bear
seed-time, must be laid upon the land at the bear seed-time ;
and the case of Finnie v. T'rottert has been cited for the purpose
of establishing that proposition. The case of Finnie v. Trotter
is by no means conclusive on this point. I do not think that the
argument built upon it applies to the present question. In that
case, the farm was of a very different description. It was a farm
called Swanston, in the neighbourhood of Edinburgh, upon the
Pentland Hills, the nature of the soil of which is widely different
from that of the Carse of Gowrie ; and that which might be very
good husbandry in the Carse of Gowrie might be very bad hus-
bandry in the Pentland Hills, and vice versi. It was observed
by one of the Judges in the Court below, that, in the case of
Finnie v. Trotter, no offer was made to prove in the proper stage
that the tenant had cultivated the farm in a course of good hus-
bandry, but that he made that offer in & subsequent stage, and
the landlord did not assent to that offer. It does not appear,
therefore, that the treatment of the land in that case was accord-
ing to good husbandry; and again, it was a steelbow farm as
far as related to straw. The straw was, therefore, the property
of the landlord, and if that straw were converted into *manure,
that manure would equally become the property of the landlord.
The case of Finnie v. Trotter, arising on a steelbow farm, cannot
be applied to this, which is not a steelbow farm, and where the
straw is not the property of the landlord, but he has only a right
to that which shall not be consumed upon the farm. The case
of Finnie v. Trotter does not, therefore, appear to me to govern
this decision.

Two other cases were referred to: The Earl of Wemyss v.
Wright,} and Forrester v. Wright.§ In my opinion they have

+ Dict. of Decis. (15,260). § Id. Feb. 19, 1808.
1 Fae. Coll. June 16, 1801.
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no application to the present question; because, in the case of
the Earl of Wemyss, there was a distinct and express stipulation
that the manure should be laid upon the ground. There was,
also, a similar stipulation in effect in the case of Forrester: and,
therefore, whatever might be the rules of good husbandry, that
question did not arise in either of these two cases, because the
parties were bound by their express and positive stipulation.

It appears to me, therefore, that there is nothing whatever to
shew that there is throughout Scotland an universal rule, con-
sidered as the common law of Scotland, that in all cases the
manure which has been made subsequently to the period of wheat
seed in autumn, is to be applied for the purpose of raising the
spring crops ; and I apprehend that the law of Scotland must,
according to all common sense, be in that respect like the law
of England. The rule must differ according to the particular
district, and the nature of the soil; and all that could be
required of the tenant, is, that he *should cultivate the grounds
according to the rules of good husbandry, that being regulated
bz the nature of the soil of which the farm consists.

Now, the stipulation in the lease as to the manure was merely
that the tenant should ¢ sufficiently cultivate, dung, labour, and
manure the lands let to him, and not to cross, crop, or any way
deteriorate the same, but on the contrary, to use all proper means
for meliorating and improving the said lands.” According to
the evidence in the cause, it appears to me, that if he had laid
the manure upon the land at bear seed-time, he would not have
cultivated his land according to a course of good husbandry ;
and that it was incumbent upon him to omit laying the manure
upon the land at that time, in order that there might be a
sufficient supply of manure for the purpose of raising a wheat
crop the subsequent season. I agree, therefore, with the majority
of the learned Judges of the Court below as to the principle on
which they have decided this part of the case.

With respect to the straw, it was provided in the lease, that
all the straw should be consumed upon the farm; and if any
straw, therefore, had been left at the expiration of the lease,
undoubtedly the tenant would not have been entitled to be paid
for it. But the lease, as far as it regards the house and the
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natural grasses, terminated at Whitsunday; and, as far as it
relates to the arable, it did not terminate until the severance of
the crops. Before the termination of the lease, the landlord
insisted upon taking possession of the manure and the straw;
and he was allowed to take possession of the manure and straw,
upon a valuation *being made, and upon a security being given.
Now the sheriff has found, that there was no more straw upon
the farm at that time than was requisite for the foddering of the
cattle up to the period when the lease expired, on the severance
of the crops. The tenant, therefore, was entitled to have retained
possession of that straw for the purpose of foddering his cattle
during the interval ; and, according to what I have stated, if he
had done so, the manure would have been his property: it
follows, therefore, as & necessary consequence, that if the land-
lord chose to take possession of that straw at Whitsunday, and to
convert it to his own use, he is bound to pay the value of it.
Upon both of these points, therefore, which have been ccnsidered
as very important by the Judges in the Court of Session, the
judgment of the Court of Session ought to be affirmed.

Judgment affirmed with 100L. costs.”

ScorLAND.—CoURT OF SEssION.
Tae SEA INSURANCE COMPANY or SCOTLAND
v. GAVIN axp OrtHERs.}
(4 Bligh (N. S.) 578—580; 8. C. 2 Dow & Clark, 125.)

Under a policy insuring a brigantine “‘at and from L. to S., and
thence to Barcelona, and at and from thence and two other portsin
Spain, to a port in Great Britain:” Held, that Saloe, a place lying
in a bay, having warehouses and a jetty, with a depth of water sufficient
for feluccas, but not for large ships, and a good roadstead anchorage
where ships lie and are loaded by means of small craft; having also a
custom-house and officers:—is a ‘‘ port ” within the meaning of the policy.

Tae appellants underwrote a policy of insurance upon the ship
Sarah, a brigantine, which belonged to the respondents. The
risk insured was, ‘‘at and from Leith to Shetland, and from
thenze to Barcelona, and at and from thence, and two other ports
in Spain, to a port in Great Britain.”

+ Brown v. Tayleur (1835) 4 A. & E. 241, 248.
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The Sarah. took in a cargo of fish at Shetland, and sailed for

Coupaxy or Barcelona; but as an infectious disease was raging there, she
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proceeded to Tarragona, where she discharged her cargo.

In order to take in the home cargo, the Sarah sailed to Saloe,
which lies in the recess of an open bay, about ten miles from
Tarragona. The Sarah, while she was loading in this bay, was
driven on shore by a storm, and wrecked.

The respondents claimed for a total loss against the appellants.
But the claim was resisted upon the ground that Saloe was not
a port, but an open roadstead, and that the risk in such a place
was not within the contract of insurance.

The case was brought before the Judge Admiral, and it was
proved that Saloe lies in a bay, which is fifteen miles in length ;
that it is protected from the winds on the north, and by Cape
Saloe and the land on the north of the bay, but exposed to winds
from the east, round by south to west : that there are warehouses
and a jetty, with a depth of water sufficient for feluccas, but not
for large ships: that a heavy surf sometimes breaks on the shore,
but there is a good roadstead anchorage, where ships trading to
Saloe usually lie; and that there is & port captain.

It was also proved that the British Consul, residing at Rons,
an inland town of which Saloe is considered as the port, usually
describes himself as Vice-Consul for the * port” of Saloe, and its
district : that, according to the practice of the Spanish Govern-
ment in all the accessible bays of Spain, there was a custom-
house and officers: that vessels trading to Saloe generally take
on board their cargo by the means of small craft.

It was farther proved that the station of the Sarak in this bay
or roadstead was fixed by the port captain and custom-house
officer: that she rode in the usual anchorage, and could not
without permission have changed her station.

It was on the other hand proved that, at Barcelona and Tarra-
gona, there are moles and works for the protection of large vessels,
with accommodation for loading and unloading in deep water.
But it appeared that these works, during south-westerly gales,
did not afford a sufficient protection, *and that in such weather
the roadstead at Saloe was preferable, because it possessed a
greater range. Upon the question whether Saloe was to be



voL. xxxmr.] 1829. H. L. 4 BLIGH (N. 8.) 580.

considered as a ‘f port ! within the meaning of insurance brokers
were not agreed in opinion. But it was in evidence, that a
higher premium was required upon policies of insurances to
‘“ports and places ’ than where the risk was limited to the
word * ports.” Seamen also being examined upon this question
differed in opinion whether Saloe was to be considered as a ‘‘ port”
or merely an anchorage. In this state of the cause and question,
Mr. Tindal (now Lord Chief Justice of the Common Pleas), being
consulted by direction of the Judge Admiral, gave it as his
opinion that upon the evidence in the cause an English jury
would find that Saloe wasa port within the meaning of the policy,
and thereupon the Judge Admiral found it proved that Saloe,
‘“ where the Sarah was wrecked, was a ¢ port ' within the meaning
of the policy, and that the vessel was within the same (port) at
the time when the loss took place.” The appellants then brought
the case by suspension before the Court of Session, and on the
8rd of March, 1827, judgment was given against them.
The appeal was against this judgment.

The following authorities were cited : Constable v. Noble, 2
Taunt. 408;+ 1 Marshall on Insurance, 248, 276; Cockey v.
Atkinson, 2 B. & Ald. 460;; Brown v. Tierney, 1 Taunt.
517;§ Keyser v. Scott, 4 Taunt. 660 ; || Baring v. Vauz, 2 Camp.
541;9 Molloy, de jure Maritimo; 2 Postlethwaite’s Dict. 505,
rvoce ‘Port;” Galt’s Mediterranean, 102; Comyn’s Digest,
Merchant, E. 9.

Judgment affirmed.
+ 11 R. R. 617. | 13 R. R. 721.
1 21 R. R. 357. 9 11 R. R. 791.

§ 10 R. R. 599.
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HEWES ». HEWES.

(4 Simons, 1—35.)

Where in an examination put in by two co-executors it was stated
that their receipts had been joint, but it appeared, by affidavit, that that
statement was made through mistake and inadvertence, and that one of
the executors had, in fact, received nothing, liberty was given to him
to put in a supplemental examination, to correct the mistake.

Tae defendants, Balls and Cossar, were the executors and
devisees in trust of Joseph Hewes, deceased. On the 28rd of
November, 1829, they put in a joint examination to inter-
rogatories which had been exhibited, before the Master, for their
examination as to their receipts and payments in respect of the
real and personal estates of the deceased.

A motion was now made, on Balls’ behalf, for liberty to put
in a further examination, by way of supplement to the joint
examination, the purport of which was set forth in the notice.
In support of the motion, Balls made an affidavit, in which he
deposed that, in the examination putin, on the 28rd of November,
1829, he, and, as he believed, Cossar, truly set forth the sums
which had been received on account of the testator’s estate, and
those which had been paid by each of them, and that the pay-
ments in the examination, stated to have been made by the
deponent and Cossar, jointly, was, so far as the same consisted
of payments made by the deponent, just and correct, and he
believed also that *the same was just and correct, so far as it
consisted of receipts and payments by Cossar; but that it was
erroneous in setting forth the receipts and payments, as if the
same had been made by the deponent and Cossar jointly, for that
they did not jointly receive or pay any sum on account of the
testator’s estate, but that all their receipts and payments were
distinct and separate, and that they did not keep any joint
account ; and that, when the defendants put in their answer to
the bill, and, afterwards, when they put in their answer and
examination, the deponent conceived that it would be more
simple and intelligible, and less expensive to the parties interested
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in the testator’s estate, to make up his and Cossar’s separate
accounts, into one general account: that he had no suspicion
that, by setting forth all the receipts in one examination, he
could make himself liable for the monies separately received by
Cossar : that, at the time when the joint examination was put
in, the deponent believed that the statements therein contained
would be understood as expressing, what he intended to express
and believed to be true, viz. that all such receipts and payments
as therein mentioned, had been made by him or Cossar, one or
the other of them ; and that he did not believe or suspect that,
by putting in the joint examination, he could make himself liable
for any sum which had come into the separate possession of his
co-executor : that the deponent had not, nor had any person or
persons by his order or for his use, or with his privity or consent,
received any sum whatever belonging to or arising from the real
or personal estates of the testator, and that the sums received by
Cossar did not come to his hands by the direction or with the
consent of the deponent: that the payment of the sums which,
in the *joint examination and the schedule thereto, were stated
to have been expended by the deponent and Cossar, were
erroneously stated as having been made, jointly, by them, the
deponent never having made any payment whatever, jointly,
with his co-executor; and that the only sums paid by the
deponent up to the time of putting in the examination, consisted
of certain sums mentioned in the affidavit.

An affidavit was made, in opposition to the motion, by a clerk
to the plaintiff's solicitor, who deposed that the answer of the
defendants was sworn on the 29th of December, 1827, and their
examination on the 28rd of November, 1829 ; that the plaintiff's
charge against both the defendants, was carried into the Master’s
office on the 4th of February following, and that on the 8th of the
same month, the charge was allowed ; and the defendants, on the
5th of March, brought in joint discharges which they had appeared
by their solicitor to sustain, but had failed in so doing, and had had
a peremptory time given them, by the Master, which had expired.

Mr. Knight and Mr. K. Parker appeared in support of the
motion, and said that liberty had been given under precisely

R.R,—VOL. XXXIIT. 6
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similar circumstances, to an executor to put in a further
examination, in Wood v. Lindsay, on the 12th of February, 1827.

Mr. Wilbraham, for the plaintiffs :

- Wood v. Lindsay turned on its own special circumstances.t
In that case, the same solicitor was employed *both for the
plaintiffis and for the defendants, and Lindsay had not that
attention paid to his interest which he would have had, if he had
employed a separate solicitor. Here one solicitor was employed
for the plaintiff, and another for the defendants. The examina-
tion states the receipts to have been joint, and the answers put
in by these defendants, corresponds in that respect, with the
examination. Is this defendant to be allowed to contradict both
the answer and the examination.

(TrE Vice-CHanceELLoRr: That ought to be established, for it is
very important.)

The charge was carried in, before the Master, in February last,
and the Master charged this defendant with the whole of the
receipts. He then took in his discharge and attempted to verify
it, but failed ; and then he applies to the Court for liberty to put
in a further examination, and that, after he had been charged
for four months. Can he be now heard to say, that he was
mistaken. This executor does not say that he received one sum,
and that his co-executor received another, but that he has
received no sum of money whatever. In that respect this case
is unlike Wood v. Lindsay. Is it to be endured that an executor,
who has admitted that he received some sums of money, should
be permitted to say that he has not received a single sum. He
has been charged by the Master, and has submitted to it for
four months.

+ In the case of Wood v. Lindsay
the receipts of Lindsay and his co-
executor were stated, in the exami-
nation, to be joint, whereas they
were, in fact, several: and, on the
ground that the mistake had arisen

from the same solicitor being em-
ployed both by the plaintiffs and
the defendants, the Court allowed
Lindsay to put in a further examina-
tion for the purpose of correcting the
mistake.
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(Tre Vice-CHANCELLOR: ~Unless the answer is such as
Myr. Wilbraham represents it to be, I shall grant the motion.)

On reference to the answer, it appeared that, though the
receipts were stated to be joint, yet there was not any schedule
to the answer ; and on this day, his Honor said that he should
grant the motion, the defendant, Balls, paying, to the plaintiffs,
the costs of the application.

LOSCOMBE ». RUSSELL.t
(4 Simons, 8—11.)
A Dill to have the accounts of a purtnership taken without praying for
a dissolution, is demurrable.

TaEe plaintiffs and the defendants were copartners, as carriers
on the Western Road, under articles of copartnerehip, for seven
years from the 1st of July, 1822, ““ and so from seven years to
seven years, till determined by notice.” The first period of seven
years having expired and no notice of dissolution having been
given, the partnership was continued for another period of seven
years, of which one year had elapsed at the time when the bill
was filed. It charged that the defendants were indebted, to the
plaintiff, in respect of the profits of the partnership received by
them, and prayed for an account of the dealings and transactions
of the partnership from the foot of an account which had been
settled on the 80th of June, 1827, that the defendants might
account for all the monies received by them, from the partner-
ship business, since that time, and that the plaintiff’s share of
such monies, after paying the. partnership debts and making all
just-allowances, might be paid to him. The defendants put in
a general demurrer.

Mr. Knight and-Mr. Wright, in support of the demurrer :

The doctrine that a bill to have copartnership accounts taken,
will not lie, unless a dissolution is prayed, has been frequently

+ This rule is now relaxed in for departing from it:” see Lindley
special cases, but ‘‘itisstillapplicable on Partnership, 6th ed. p. 497.—
where there is no sufficient reason O, A, S.
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recognized by Lord ErpoN: Forman v. Homfray,t Marshall v.
Colman,} At the time of the Master's signing his report, an
event might happen which would totally *change the balance.
How is the stock to be valued ? At what period is the account
to stop ? If there has been no breach of duty on the part of the
defendants, the plaintiff has nothing to complain of ; if there
has been a breach of duty, he may ask for a dissolution.

The Solicitor-General and Mr. Campbell, in support of the
bill :

* * The only ground for asking for a dissolution, is exclusion
or mismanagement. The plaintiff’s only remedy is to come into
a court of equity for an account and payment of what is due
to him. The account cannot be taken at law. There is no
difficulty in limiting the account to the time when the bill was
filed ; there are times fixed, by the articles, at which the accounts
are to be taken and the balances are to be paid. It is a past
wrong that the plaintiff complains of. The defendants ought
to have paid the balances found due on each settlement of the
accounts. It is not the capital, *but the current profits of
the partnership, that this bill relates to. * * *

TrE VicE-CHANCELLOR :

I take this to be a bill which purposely avoids the prayer for
a dissolution; and that it was not in the contemplation of the
plaintiff that the partnership should be put an end to. It would,
therefore, be a surprise upon the parties to this record, if I were
to deal with it as if a dissolution were sought. Here the partner-
ship is still subsisting ; and the bill is filed for an account merely
of the dealings and transactions of the partnership.

With respect to the law of this Court upon this subject, there
is no instance of an account being decreed of the profits of
a partnership, on a bill which does not pray a dissolution, but
contemplates the subsistence of the partnership. The opinion
of Lord ELpox upon this subject has been, from time to time,
expressed both before and since the decision of Harrison v.

+ 13 R. R. 114 (2 V. & B. 329). 1 22R. R. 116 (2 J. & W, 266).
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Armitage.t \Suppose)ithat the ,Court would entertain a bill like Loscouse

the present, and direct an account to be taken of the dealings
of a partnership, and that it appeared, by the Master’s report,
that a balance was due, from the *defendant to the plaintiff;
then, upon further directions, the plaintiff would ask for an
order, that the balance might be paid to him: it would, however,
be competent to the defendant to file a supplemental bill, in
order to show that, since the account was taken, a balance had
become due, to him, from the plaintiff, after giving the plaintiff
credit for the amount found due to him by the Master: and
thus the matter might be pursued with endless changes, and
supplemental bills might be filed every year that the partnership
continued, and a balance would never be ascertained till the
partnership expired, or the Court put an end to it.

This Court will not always interfere to enforce the contracts
of parties; but will, in some instances, leave them to their
remedy at law ; as in the cases of agreements for the purchase
of stock or for the building of houses. With respect to occasional
breaches of agreements between partners, when they are not of
80 grievous a nature as to make it impossible that the partner-
ship should continue, the Court stands neuter: but, when it
finds that the acts complained of are of such a character as ta
show that the parties cannot continue partners, and that relief
cannot be given but by a dissolution, the Court will decree it,
although it is not specifically asked. Here a dissolution is not
prayed for; and, if the Court were to do what is asked, it would
not be final. A

Having regard then to the opinion expressed, by Lord EvLpon,
both before and after the decision in Harrison v. Armitage, my
settled opinion is that this bill cannot be maintained ; and,
therefore, the

Demurrer must be allowed.

+ 20 R. R. 284 (+ Madd. 143).
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RANKIN v. HUSKISSON.t
(4 Simons, 13—186.)

Injunction granted to restrain the Commissioners of Woods from
building on part of the site of Carlton Palace, in violation of one of the
terms of an agreement entered into by them with the plaintiffs for a
building lease of an adjoining part of the site.

By 7 Geo. IV. c. 77, the Commissioners of Woods and Forests
were empowered, with the consent and approbation of the
Lords of the Treasury, to lease, or previous to any such lease,
to enter into any contract for leasing, all or any part of the
houses, buildings and hereditaments, which should be erected
on the site of Carlton Palace and the gardens and grounds
thereto belonging, to any person or persons whomsoever, for any
term or terms of years, not exceeding 99 years, at such rent or
rents, to be reserved and made payable to his Majesty, his heirs
and successors, and for such fine and fines, and under and subject
to such covenants, conditions, clauses and restrictions, and in
such manner as the said Commissioners should, from time to
time, with such consent and approbation as aforesaid, judge
proper and think most advantageous. In 1826, an application
having been made to the Commissioners on behalf of the United
Service Club for a lease of part of the ground comprised in the
Act, for the purpose of erecting a new Club-house thereon ; the
parties were referred to the Secretary of the Commissioners, who
showed them a plan of the ground ; and a portion of it, adjoining
on the south to another piece of the ground comprised in the
Act, and which was described in the plan as being intended to
be laid out as an ornamental garden, was marked out and allotted
for the Club. An agreement was afterwards entered into, between
the Commissioners, with the approbation of the Lords of *the
Treasury, and the Building Committee of the Club, that a lease
for 99 years of the piece of ground so marked out, should be
granted, to the trustees of the Club, and that the plot of ground
on the south side of it should be laid out, as an ornamental
garden, and that no buildings whatever should be erected thereon.
The plan was afterwards submitted to and approved of by the
Lords of the Treasury, and was laid, by the Commissioners,

t Ex relatione.
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before the House'of Commbons; and the new Club-house was built
on the site marked out. After it was completed, the defendants,
Huskisson and Lawley, began to build stables on the plot of
ground on the south side: upon which the bill was filed, by the
trustees of the Club, on behalf of themselves and the other
members, against those defendants, the Lords of the Treasury,
the Commissioners of Woods and Forests, and the Attorney-
General. * * The bill prayed that the agreement entered
into with the Commissioners of the Woods and *Forests might
be specifically performed; that it might be declared that the
Club were entitled to have the plot of ground on the south side
of the Club-house, laid out and continued as an ornamental
garden, till the end of the term of 99 years; that it might be
referred to the Master to settle a proper lease, with a covenant
to that effect, and that the Commissioners might be decreed to
execute such lease, and that the Commissioners, and Huskisson
and Lawley, might be restrained from proceeding with the erec-
tion of the stables, and from permitting such parts thereof as had
been erected from continuing on the garden or plot of ground.

A motion for the injunction, supported by affidavits, was
made by Sir Charles Wetherell, Mr. Pepys, and Mr. Spence, and was
opposed by the Solicitor-General and Mr. Roupell. The question
principally discussed, was whether the case made by the bill, was
substantiated by the affidavits, plans and other documents pro-
duced in support of it. One of the points which was raised, but
not pressed, in opposition to the motion, was that the Court had
no jurisdiction to grant an injunction against the Commissioners
of Woods and Forests, as being ministers of the Crown.

Tae Vice-CHANCELLOR, however, after commenting upon the
documents at considerable length, concluded his judgment
as follows :

Upon the whole, my opinion is that the Commissioners of
Woods and Forests are not justified in erecting the buildings in
question ; and therefore the injunction must go to restrain the
prosecution of those buildings which have been commenced, and
the erection of any further buildings in front of any portion of
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the southernbase of the *ground on which the house of the
United Service Club stands.

At the conclusion of the judgment, the plaintiffs’ counsel asked
that the order might provide for the removal of the buildings
which had been commenced ; as had been done by Lord Erpox
in the case of the Glamorganshire Canal.

The order which was drawn up was as follows: ¢ This Court
doth order that an injunction be awarded to restrain the defen-

‘dants, their agents and workmen, from continuing the projected

buildings, or commencing any other buildings whatever, on the
garden or plot of ground described in the pleadings in this cause,
or any part thereof: and also from permitting such part of the
said buildings as have been already erected on the said garden
or plot of ground, from remaining thereon, until the defendants
shall fully answer the plaintiff’s bill, or this Court make order to
the contrary.”

TOLLNER ». MARRIOTT.t
(4 Simons, 19—21; 8. C. 9 L. J. Ch. 14.)

A testator gave 100L. to each of the children of his sisters provided they
claimed the same within five years after his decease, by writing under
their hands, delivered to his executors. No claim was made by the
children in the manner prescribed; but within the five years a bill was
filed by the residuary legatees to have the testator’s estate administered :
Held, that the filing of the bill was equivalent to & claim, though the
legatees were not parties to the suit.

Patrick Baverr, by his will, dated in 1774, gave, to each of the
sons and daughters of his sisters Sarah and Elizabeth Rooney,
who should be living at his decease, 100l., to be paid to them in
London or remitted to them in Dublin, provided they should
claim the same, within five years from the day of his decease, by
a writing under their hands, and delivered to his executors, and
not otherwise.

+ In re Hartley (1887) 34 Ch. D. Revised Reports containing the cases
742, 56 L. J. Ch. 564. A fuller and from 9 L. J. Ch. The discrepancy
better report of Tollner v. Marriott, between the reports makes it use-
differing in some respects from this less to attempt to amalgamate them
report, is given in 9 L. J. Ch. 14,and  together.—O. A. 8.
will be found in the volume of the
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The testator;died on the|10th-of November, 1806.
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Mary Barnes,t one of the daughters of Sarah Rooney, died MARBIOTT.

in November, 1821; and Luke Rooney, one of the sons of
Elizabeth Rooney, died in December, 1810. None of the children
of Sarah and Elizabeth Rooney had claimed their legacies in the
manner prescribed by the testator: but, within five years after
the testator’s death, a bill was filed by the residuary legatees, (to
which however none of the children of the testator’s two sisters
were parties) for the purpose of having the assets of the testator
administered by the Court.

Patrick Rooney having obtained letters of administration both
to Luke Rooney and to Mary Barnes, presented a petition, alleging
that each of those two persons was entitled, to a legacy of 100L.,
under the bequest before-mentioned, and praying to be paid those
legacies.

The Solicitor-General and Mr. Kindersley, for the petitioner,
said that the filing of the bill relieved the legatees from the
necessity of claiming their legacies in the manner pointed out by
the testator, as the Court, and not the executors, had to pay the
legacies.

Mr. Pepys, Mr. Knight, Mr. Wray and Mr. Rolfe, contra,
said that Luke Rooney and Mary Barnes had not entitled them-
selves to be paid the legacies, as they had not claimed them in
the manner which was very particularly pointed out by the
testator, and, consequently, had not performed the condition
upon which the legacies were given: that the filing of the bill
was not a sufficient demand, as they were not parties to the suit.

Tue Vice-CHaANCELLOR (after stating the clause in the will above
set forth) continued as follows :

In respect of two legacies, of 100L. each, claimed by the petitioner
as representative of Luke Rooney and Mary Barnes, it has been
made a question whether they were entitled to those legacies,
inasmuch as they did not claim them within five years after the
day of the testator’s decease.

t+ By a mistake in the original re- see the Law Journal Report of the
port referred to as Elizabeth Barnes; case.—O. A. £.

[20]
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It has, been-admitted; as a fact, that there was a bill filed
within five years after the testator’s death, for the purpose of
administering the assets of the testator. In the case of Franco
v. Alvares,t where the testator had directed that certain benefits
should be given to his son’s creditors, provided they gave his son
a release within four months ; and, two days before the expiration
of the four months, a bill was filed, by some *of them, on behalf
of all of them, for the purpose of having the benefits intended by
the will, Lord Harpwicke held that that was a sufficient compliance
with the condition. Itappears tome, therefore,that it must be con-
sidered, according to the authority of that case, that a bill filed
for the administration of all the estate, and for the payment of
all the legacies, must be taken as equivalent to a demand, by each
of the legatees, for his legacy.

COTUSINS ». SCHRODER.
(4 Simons, 23—24.)

A testator gave all his real and personal estate, after payment of debts
and legacies, to his wife for life, and directed that, at the end of 12
months after her death, 1,000/. should be laid out in trust for his daughter
for life, and, after her decease to divide the capital amongst her children,
when they should attain 21. One of the children attained 21 and died
in the lifetime of testator’s widow : Held, that his representatives were
entitled to a share of the 1,0001.

HerMaN ScHRODER, deceased, gave all his real and personal
estates, after payment of his debts, funeral expenses and legacies,
to his wife, for her life, and he directed that, at the end of 12
months next after his death, 1,000l. should be laid out, in Govern-
ment securities, in the names of trustees, in trust to pay the
dividends and interest thereof, to his daughter Hannah, the wife
of J. Cousins, for her separate use, for her life, and, upon her
decease, to divide the capital unto and amongst all the children
of his daughter Hannah, when and as they should respectively
attain the age of 21 years, equally share and share alike:
but in case of the death of any or either of the children of
Hannah Cousins, before attaining such age, then to divide the
respective shares or share of such children or child so dying,

t 3 Atk. 342.
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amongst the suryivors, at their like age of 21 years. And the
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testator directed that, at the end or expiration of 12 months SCHEODER.

next after the decease of his said wife, the further sum of
1,000l. should be laid out, in Government securities, in the
names of the trustees, for the benefit of his daughter Hannah
and her children, upon and for such and the like trusts, ends,
intents and purposes, as he had before directed respecting the
first-mentioned sum of 1,000L.

The testator died in 1812. J. R. Cousins, one of the sons
of John and Hannah Cousins, attained 21, and died in July, 1818,
which was within 12 months after the *death of the testator.
John Cousins died in 1815, leaving issue seven children by
Hannah Cousins his wife. In June, 1822, Hannah Maria
Cousins, another of the children, died, having attained 21. In
September of the same year, Mary Schroder, the testator’s widow
died ; and, in April, 18380, Hannah Cousins died. Neither of
the sums of 1,000l{. had been laid out in the manner directed
by the testator.

Upon the hearing of a petition in this cause, the questions
were, whether J. R. Cousins and Hannah Maria Cousins had, at
their deaths, vested interests in shares of the two sums of 1,0001l.

Mr. Sidebottom and Mr. Beames, in opposition to the claims
of the representatives of J. R. Cousins and Hannah Maria Cousins,
said that the time at which the testator had directed the legacies
to be appropriated, was annexed to the substance of the gift, and
that, in order to acquire vested interests, the legatees must be
living at the time when the legacies were to be paid. They cited
Cruse v. Barley,t and Billingsley v. Wills.}

The Vice-CHANCELLOR said that, if the children lived to attain
21, they were capable of taking, although they died before the
time of payment.

“ Declare that J. R. Cousins and Hannah Maria Cousins took
vested interests in both the sums of 1,000..”

+ 3 P. Wms. 20. 1 3 Atk. 219.
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EALES ». CONN.t
(4 Simons, 65—689.)

By a marriage settlement an estate was limited to the husband for
life, remainder to trustees for 500 years, for raising younger children’s
portions, remainder to the sons of the marriagein tail. By an agreement
indorsed on the settlement before its execution, and signed by the
husband and the father of the lady, it was agreed that, if the lady
should die without leaving issue of the marriage, the husband, after her
death, should pay to her father, 600L., and that, in default of payment,
it should be raised by demise, &c. of the term. There was issue of the
marriage a son and a daughter, the latter died an infant in her mother’s
lifetime, the son attained 21; he suffered a recovery and he also died
in his mother’s lifetime : Held that, notwithstanding an estate tail had
vested, in the son, before the 600l. was raiseable, the recovery did not
defeat that charge.

By the settlement on the marriage of John Harris with Mary
the daughter of John Sharland, certain real estates in Cornwall,
the property of the husband, were, in consideration of the intended
marriage, and of 1,000l. paid by Sharland as the marriage por-
tion of his daughter, limited to the use of Harris for life, with
remainder to the use of Mary Sharland for life, with remainder
to the use of trustees for 500 years, and, subject thereto, to the
use of the first and other sons of the marriage in tail male, with
the ultimate remainder to the use of Harris in fee. The trusts
of the term were for raising 1,000l. for the portions of the
younger children of the marriage. Upon the settlement was
indorsed a memorandum of an agreement made between Harris
and J. Sharland before the execution of the settlement, the effect
of which was that, if Mary Sharland should die without leaving
any issue of the marriage living at her death, Harris, his execu-
tors or administrators should, within three months after her
death, pay to J. Sharland his executors or administrators, 600l.
part of the 1,000L.; and that, in case Harris or his representatives
should fail to pay the 600l. within the time limited, it should be
lawful for the trustees to raise the *same by demise, sale or
mortgage of the premises comprised in the term, in the same
manner as they were directed to do for raising the younger
children’s portions. This memorandum was signed, by Harris,

+ Sykes v. Sykes (1871) L. R. 13 Eq. 56, 41 L. J. Ch. 25.
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previous to the executioniof the)settlement, and with the privity
of the parties thereto.

There was issue of the marriage a daughter, who died an
infant, and without having acquired a vested interest in the
1,000l., and a son, J. Sharland Harris. J. Harris died in the
lifetime of his wife; and J. S. Harris having attained 21, joined
with his mother in suffering a recovery of the estates, by virtue
of which he, as the bill alleged, became entitled to the estates, in
fee, subject to his mother’s life estate, and the term of 500 years,
and the trusts or provisoes contained in the memorandum of
agreement. The bill further alleged that J. S. Harris and his
mother, afterwards, sold a certain part of the estates, and that
the plaintiff, who was the personal representative of J. Sharland,
joined, at Harris’s request, in the conveyance to the purchaser,
in order to exonerate the same from his claim in respect of the
600l., and that it was agreed and declared, by the conveyance,
that the 600l. was to continue a charge upon the remainder of
the estates. The bill further stated that J. S. Harris afterwards,
without the plaintiff’s privity, conveyed, the remaining part of
the estate, to William Bate, under whom the defendants claimed ;
that J. S. Harris died in 1822 without having had any issue;
that his mother, who had married William Binford, died in 1824,
and, at her death, there was no issue living of her marriage with
John Harris, and, therefore, the plaintiff became entitled to receive
the 600L. ; but no part thereof had been paid to him. The *bill
then charged that the defendants, or Bate under whom they
claimed, had notice of the settlement, and of the memorandum
indorsed thereon, previous to or at the time when the premises
were conveyed to them, and that no part of the personal estate
of J. Harris remained unadministered. The bill prayed for-a
declaration that the 600l. was a charge upon the premises in the
possession of the defendants, and that that sum, with interest
from the death of Mary Binford, might be raised, by sale or
mortgage thereof, for the residue of the term of 500 years, or
out of the rents and profits thereof, or by sale or mortgage of
the inheritance thereof.

Two of the defendants pleaded a recovery suffered, in 1802, by
Binford and wife and J. S. Harris, by which the estates were
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limited to George Sharland, for the life of Mrs. Binford, with
remainder to the use of such persons as J. S. Harris should
appoint, with remainder to the use of Mrs. Binford in fee.

Sir E. Sugden and Mr. Spence in support of the plea :

As the trust of the term which is now sought to be executed,
was to arise after the estate tail, the question is whether it is
not a trust so over-riding the estate tail, as to be barred by the
recovery. * * In the first place, there was an estate tail vested;
and, in the next, this interest was to take effect as a charge upon
the estate tail. The operation of the charge, therefore, would
defeat the estate tail pro tanto; and whatever would defeat an
estate tail subsequent to its creation will be barred by a recovery.
This point has often occurred with reference to powers: and
there never was any doubt that every power, the execution of
which would charge the estate tail, is barred by a recovery which
cuts off the estate tail : Benson v. Hodson.t

Mr. Knight and Mr. Jacob appeared in support of the bill.

But the Vice-CHANCELLOR, without hearing them, said :

This plea is not good in substance. Where, by a marriage
settlement, an estate is limited to the father, for life, with
remainder to trustees, for a term of years, to raise portions for
younger children, with remainder to trustees, for another term,
to raise increased portions for daughters, in case there is no issue
male of the marriage, *it is the intention of the parties to give to
the father power, by joining with his son in suffering a recovery,
to defeat the subsequent term. Here it is plain that it was the
intention of the parties to give a legal term antecedent to the
estate tail, and to put it out of the power of the father to defeat
the term; and, therefore, the legal term remains. The trust for
raising portions for the younger children of the marriage, has
ceased, by the death of the daughter before she acquired a vested
interest in the sum to be raised; but the trust for raising the

+ 1 Mod. 108.
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600l. is still subsisting; and, it being the intention of the parties
to put it out of the power of the father to defeat the trusts of the
term, the plaintiff is now entitled to have that sum raised.

Plea overruled.

On the 8th of August, 1881, the Lorp CraNcELLOR affirmed
the above decision.

NAYLER ». WETHERELL.
(4 Simons, 114—121; 8. C. 9 L. J. Ch. 125.)

A. by his marriage settlement, covenanted that he would, by his will,
or otherwise, settle all the real and personal estates which he should die
seised or possessed of, so that the same might be enjoyed by his wife,
for life, in case she should survive him ; and, after the death of the
survivor, by all the children of the marriage, equally: some of the
children of the marriage died in the lifetime of A. and his wife: Held
that, under this covenant, all the children became entitled to vested
interests, on their coming into existence; and that A, (who, as adminis-
trator to some of his deceased children, had become entitled to their
shares of his personal estate) having, by his will, given both his real and
personal estates to the same persons, some of whom exclusively claimed
the real estates, under the covenant, a case of election arose.
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By the settlement on the marriage of Thomas Blunt with Mary .

Hoskyns, dated in August, 1768, after reciting that T. Blunt was
not then enabled to make any settlement on his wife or the issue
of their intended marriage, he covenanted, with the trustees of
the settlement, that, if the intended marriage should take effect,
he would, by his will, or otherwise, in his lifetime, well and
effectually give, bequeath, settle, convey and assure all such mes-
suages, lands, tenements and hereditaments, whether freehold,
leasehold, copyhold or customary, goods, chattels and personal
estate, of what nature or kind soever, as he, at or immediately
before the time of his death, should be seised, possessed of, or
entitled to, either at law or in equity (subject nevertheless to
the payment of his debts, contracts, engagements and funeral
expenses,) 8o that such messuages, lands, tenements and here-
ditaments, goods, chattels, and personal estate might be held
possessed and enjoyed, by the said Mary Hoskyns, for her life,
in case she should survive him, and, after the decease of the
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survivor of them, then by all and every the child and children
issue of the marriage, and his, her and their several and respec-
tive heirs, executors, administrators or assigns, according to the
respective natures of such estates, in equal shares, if more than
one, as tenants in common, and, if but one *such child, then by
such only child, his or her heirs, executors and administrators.

There was issue of the marriage six children, of whom the
defendant Harriet Blunt alone survived her father. Frances,
another of the children, intermarried with Richard Nayler, and
left three sons, the plaintiff, Charles Nayler, and the defendants
George Richard Nayler and Thomas Nayler, of whom the plaintiff
was the eldest. The other four children of Thomas and Mary
Blunt, died intestate and unmarried, and their father took out
letters of administration to their effects. Thomas Blunt died in
1809, having, by his will, without in any manner alluding to the
covenant in his marriage settlement, bequeathed his personal
estate to his wife for life, and, after her decease, to his daughter
Harriet Blunt and the plaintiff and defendants G. R. Nayler and
Thomas Nayler: and he devised all his messuages, lands, tene-
ments and hereditaments to trustees, in trust, as to one moiety,
for the same three persons, and, as to the other moiety, for
Harriet Blunt and her future husband, for their lives, and, after
the death of the survivor of them, for their issue: and he
appointed four persons, of whom the defendant Wetherell was
the survivor, the executors of his will. Richard Nayler, the
plaintiff's father, died in 1816; and the defendant Wetherell
was also the surviving executor of his will. Mrs. Blunt died
some years after her husband.

The bill charged that T. Blunt's will was executed without a
knowledge of the settlement, and that the whole real and personal
estate of which the testator was seised or possessed at his death,
was bound by the *covenant therein contained, and that the
will, inasmuch as it differed from the settlement thereby
covenanted to be made, must be entirely disregarded, and treated
as & nullity: that, under the covenant contained in the settle-
ment, the plaintiff and his brothers were entitled to one moiety
of the testator’s personal estate, and Harriet Blunt to the other
moiety ; and that the plaintiff was entitled, in fee simple, to one
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moiety of the real estates of which the testator died seised, and
Harriet Blunt to the other moiety, in fee simple. The bill
prayed that the settlement of 1768 might be established, and
that the covenant therein contained might be carried into effect
so far as the deaths of parties would permit; and that the shares
of the plaintiff and of the defendants G. R. Nayler and Thomas
Nayler and Harriet Blunt, in the testator’s real and personal
estates, might be conveyed and made over to them ; and, if the legal
estate in the real estates, was vested in the defendant Wetherell,
who was the surviving frustee of the will, that he might be
decreed to convey the same to the persons entitled thereto.

My, Treslove, and Mr. Steuart for the plaintiff, said that the
covenant was not to have its full operation till the death of the
covenantor, and, consequently, that all the property which he
had at that time, including what he was entitled to as the
administrator of his children, was bound by it.

Mr. Spence, for the defendant Harriet Blunt, said that,
under the covenant, no child of the marriage who did not survive
the covenantor, could be entitled to any of the property agreed
to be settled: and that, as *Harriet Blunt alone survived her
father, she was entitled to the whole of the property which he
had at his death.

Mr. Whitmarsh and Mr. Walker, for the defendants, G. R.
Nayler and Thomas Nayler :

Contended that every child of the marriage, as it came into
existence, took a vested interest in the property: * * that the
covenant could not apply to that property which had resulted
from the operation of the covenant : that the parties who claimed
under the covenant, could not claim under the will also, but must
be put to their election. * * *

Mr. Treslove, in reply.

Mr. Lovat appeared for the defendant, Wetherell, and
Mr. Stuart for the other defendants, who were incumbrancers on
the share of G. R. Nayler.

R.R.—VOL. XXXIIL. g
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TrE VicE-CHANCELLOR :

With respect to the construction of the covenant, I am of
opinion that all the children of Thomas and Mary Blunt took
vested interests, as they came into existence, subject to open,
and let in others subsequently born. The covenant is in these
words: (His Honor here read the covenant.) A court of equity,
in executing this agreement, would consider that it had no power
to modify it, but that the persons to take under it must be the
same, and that the property must be taken in the same manner
as if that which was agreed to be settled, had been actually
settled ; and, if this covenant had been carried into effect under
the decree of a court of equity, the Court would have directed
the property to be settled in such a manner as that each of the
children would have taken a vested interest ab initio. Any other
construction of this covenant would be open to this difficulty,
that, if the father, on the marriage of a child, had, in partial
execution of the agreement, settled, on that child, its share under
the covenant, and the child had died in its father's lifetime, the
settlement would have been void. The property cannot admit
of perpetual subdivisions, according to the contingencies of the
children dying in their father’s lifetime; but there must be a
division once for all. When a child once became entitled to a share,
that share cannot be considered as again liable to the operation
of the covenant; but when it has once become vested, it cannot
be divested by any subsequent event. The construction contended
for by Mr. Spence, would give to the children larger interests
than they took at their births; and, if a child had assigned his
share to his father, the assignment would have been inoperative.

As to the question of election. This testator was not seised of
any real estates, which were not subject to this covenant: and
consequently his will could have no operation unless it operated
upon them. I know of no case that decides that, where a
testator is not a mere dry trustee, but has entered into a cove-
nant which binds his real estates, the legal estate in them will
not pass by his will. The consequence is that the will operates
on all the estates of which this testator was seised, and the legal
interest in them passes to the devisees: and, therefore, I am of
opinion that this is a case of election.
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“ This Court/doth| declare that-the covenant contained in the
indenture of release, bearing date the 2nd day of August, 1768,
bound all the freehold, leasehold, and copyhold estates and
personal estate belonging to Thomas Blunt, and which he had
power to dispose of by will; and this Court doth declare, that
all the six children of Thomas Blunt took vested and equal
shares in such freehold and copyhold estates as tenants in
common in fee,and, in his leasehold and personal estate, as tenants
in common, absolutely. And this Court doth declare that the
plaintiff and the defendant Harriet Blunt became entitled to the
last-mentioned freehold and copyhold estates, as tenants in
common in fee, the said defendant Harriet Blunt taking one
sixth part thereof, in her own right, and a moiety of four sixths
parts thereof, as the joint heiress-at-law of her brother and sisters
who died unmarried, and the plaintiff taking his moiety thereof
as the heir-at-law of his mother, Frances Nayler, deceased.
And this Court doth declare that the said defendant Harriet
Blunt became entitled to one sixth part of the said last-mentioned
*leasehold and personal estates in her own right. And this
Court doth declare that the said Frances Nayler deceased became,
and that the plaintiff and the defendants George Richard Nayler
and Thomas Nayler, as her children, are entitled to another sixth
part of the said leasehold and personal estate. And this Court
doth declare that the said Thomas Blunt since deceased became
entitled to the other sixth parts of the said leasehold and personal
estates as personal representative of his unmarried children who
died in his lifetime, and that they were bequeathed by his will
and passed as therein directed. And this Court doth declare
that the said Thomas Blunt, having given by his will all his
freehold and copyhold estates to the same persons as he had
bequeathed his personal estate, the persons entitled under the
covenant contained in the said indenture of release to his freehold
and copyhold estates, cannot claim under and against his will,
and that they must elect either to give up the real estates which
they take Dy virtue of the covenant, or the personal estate which
they take by virtue of the will.”
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‘WHEATLEY ». SLADE.t
(4 Simons, 126—128.)

A. being entitled to nine sixteenths only of an estate, agrees, by
mistake to sell the entirety to B. Semble that a specific performance
will not be decreed against the vendor as to the nine sixteenths, with an
abatement out of the purchase-money, especially where a third person
has a lien on the entire estate for a debt which would exhaust nearly the
whole of the purchase-money.

In April, 1880, the defendants Slade, Stephens, and Studley,
agreed to sell, to the plaintiffs, a lace manufactory, situate at
Crewkerne, in Somersetshire, for the remainder of a term of 999
years, for 12,200{. Upon the title being investigated, it appeared
that those defendants were entitled to nine sixteenths only of the
manufactory, and that the other defendant Samuel Sparks, was
entitled to the remaining seven sixteenths, as the administrator
of Samuel Sparks his late father, and that he also had a lien, on
the entirety of the property agreed to be sold, for the sum of
10,000!. and interest, due to his father’s estate.

The bill was filed for a specific performance of the agreement :
it charged that the defendant, Samuel Sparks, was privy to and
concurred in the sale; and that, therefore, he ought to join, with
the other defendants, in assigning the entirety of the premises,
to the plaintiffs : or, at all events, that the plaintiffs were entitled
to have an assignment made, to them, of the nine sixteenths of
which the other defendants were possessed, upon their paying,
to those defendants, a proportionate part of the 12,200l.: that
the defendants had lately entered into a negotiation with J. G.
Draper, for the sale to him of the premises. The bill prayed for
an assignment of the entirety of the premises freed from all
debts, liens, and liabilities : but, if the plaintiffs should not be
entitled thereto, then that the defendants Slade, Stephens and
Studley, might assign, to the *plaintiffs, all their estate and
interest therein, freed as before mentioned, the plaintiffs being
willing to pay, to them, a fair proportion of the 12,200l.; and
that the defendants might be restrained from selling, or agreeing
to sell the premises, to any other person.

An injunction having been obtained ex parte, a motion was now

t+ Burrow v. Scammell (1881) 19 Ch. D. 175, 51 L. J. Ch. 296.
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made to dissolve it., | Thedefendants Slade, Stephens and Studley,
by their affidavit, said that they entered into the agreement with
the plaintiffs, under a mistaken notion that they were possessed
of the entirety of the premises ; and they, as well as the defen-
dant Sparks, denied that the contract was entered into with his
privity or concurrence.

Mr. Pepys, Mr. Jacob, and Mr. Wright for the defendants,
in support of the motion.

Mr. Knight and Mvr. Parker, for the plaintiffs, relied upon
Hill v. Buckley.t

THE VicE-CHANCELLOR :

In Hill v. Buckley it was decided that a purchaser might file a
bill, and insist on having the agreement performed as far as the
vendor was capable of performing it, and that a deduction should
be made, to him, in respect of the deficiency: but that is not
allowed where a large portion of the estate cannot be conveyed.

In this case, the defendants Slade, Stephens and Studley
agreed to sell, the lace manufactory, to the plaintiffs, for 12,2001
under the impression that they *were possessed of the entirety of
it. But it afterwards appeared that they could make a title to
nine sixteenth shares only of the property, and that it was subject
to a debt of 10,000l. and interest, which would exhaust nearly
the whole of the purchase-money. It appears, therefore, that I
have not before me such a case as will justify me in continuing
the injunction ; as the Court, at the hearing, would not deal with
this case as it dealt with Hill v. Buckley.

Injunction dissolved.

WOODGATE ». UNWIN.
(4 Simons, 129—130; 8. C. 9 L. J. Ch. 166, nom. Woodgate v. Atkins.)

Bequest to A. for life, and, after her decease, to her children, when
they arrived at 21; A. had two children, both of whom attained 21:
Held, that they were tenants in common.

Jorx Uxnwin, by his will, gave, to his daughter Mary Cooke,
the wife of John Cooke, the interest of 2,5001. stock, for her life,

+ 11 R. B. 109 (17 Ves. 394).
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“'oomnz and, after her decease, the capital to her children, when they

UNWIN

[ *130 ]

arrived at the age of 21 years. But, should she die childless,
then he directed that 1,000l. part of the 2,500l should be
transferred to her husband, John Cooke, and that the remainder
should become the property of his, the testator’s, children.

Mrs. Cooke had four children, namely, the plaintiff, Mrs.
Woodgate, John Cooke, James Cooke and George Cooke. The
two last died infants, in the testator’s lifetime. John Cooke
survived the testator and attained 21 ; but died in his mother’s
lifetime. She died in February, 1830, leaving Mrs. Woodgate
her only surviving child ; who, claimed, by her bill, to be entitled
to the whole of the stock.

Upon the argument of a demurrer to the bill, the questions
were : 1st, whether John Cooke took a vested interest in a moiety
of the stock; 2nd, whether a joint-tenancy or a tenancy in
common was created by the will.

Sir E. Sugden and Mr. Turner in support of the demurrer :

It may be taken for granted that John Cooke took a vested
interest in the stock. The only question that admits of argument,
is whether the will created a joint-tenancy, *or a tenancy in
common. In order to create a joint-tenancy, there must be a
unity in point of time and in point of interest. ‘ If lands be
demised, for life, the remainder to the right heirs of J. 8. and
of J. N. J. S. hath issue and dieth, and after J. N. hath issue
and dieth, the issues are not joint-tenants, because the one
moiety vested at one time, and the other moiety vested at another
time,” Co. Litt. 188a. Here the legatees must all take at
different times. Suppose that a child had attained 21 and died;
his interest would be transferred, to another child, who might
never become entitled, and never take even a vested interest ; for
the survivor might then be of the age of 15, and might die at 16.
So if a child had died under 21, nothing could have survived to
another child who had attained 21. There is, therefore, no
unity either of time or of interest; and, consequently, Mrs.
Woodgate and her brother, J. Cooke, took as tenants in common.

Myr. Moore, for the plaintiﬂ',‘in support of the bill, said that
there were no words of severance in the bequest : and that the
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children took vested, interests at one and the same time, but
their shares were not payable till 21.

THE ViceE-CHANCELLOR :

It is contrary to the rule of law, that persons who are to take
at different times, can take as joint-tenants. To make them
take as joint tenants, the property must vest at once. From the
necessity of this case, the children who attained 21, must take as
tenants in common.

BIDDLE ». PERKINS.
(4 Simons, 135—140.)
A power of sale is not void, although the exercise of it is not expressly
confined within the line of perpetuity.

[SeE the note on this point in Ware v. Polkill, 8 R. R. 144.
The report of the judgment in Biddle v. Perkins merely states
that the Vice-CuancELLor held the power of sale to be valid.—
0. A. 8"

TYLER ». LAKE.
(4 Simons, 144—151.)

{SEE the report of this case on appeal taken from 2 Russ. &
Mylne, 188.]

Tae EARL or PORTMORE ». TAYLOR.
(4 Simons, 182—216; 8. C. 9 L. J. Ch. 203.)

A sale by an heir apparent, of interests in possession and in reversion,
set aside, the consideration being inadequate, and advantage having
been taken of the vendor’s embarrassments.

[THE facts of this case are sufficiently stated in the following
judgment :]

Sir E. Sugden, Mr. Pepys, and Mr. James were counsel for
the plaintiff.

Myr. Knight, Mr. Roupell, Mr. Hinds, Mr. Combe, and
My. Flather for the defendant.
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* Sir E. Sugden, in reply.

THE VicE-CHANCELLOR :

The facts of this case, as they appear on the pleadings and
evidence, are these: in the year 1808 the *present Lord Portmore,
then Lord Milsintown, was entitled, under the settlement made
on his marriage, in the year 1798, to an annuity of 500l. during
the joint lives of himself and his father Lord Portmore: and he
was also entifled, during his own life, to interest at four and
half per cent. on the sum of 5,000l., and to the dividends of
19,350L. 53. 9d. Four per Cents., and he was also entitled, for his
own life, in the event of his surviving his father, to the dividends
of 88,488l. 9s. Three per Cent. Consols : that is, in other words,
to an income in possession of 1,499l. a year, and to an income,

"in reversion, of 1,154l.: but this income was encumbered with

annuities, which he had granted for his own life, to the amount
of 1,400L. so that he had, in the year 1808, the present, unincum-
bered income of 99I. a year only, and an income in reversion, of
1,1541., charged with the annuities in the way I have mentioned.
Prior to the year 1808, the plaintiff being the Colonel of the
North Lincoln Militia, appointed Mr. Bruce and the persons who
were then in partnership with him, to be agents for the regiment:
and, upon that partnership being dissolved, the plaintiff appointed
Mr. Bruce to be the agent for the regiment and for himself, in
his capacity of Colonel of that regiment. In the month of
March, 1808, the plaintiff was labouring under very great pecu-
niary embarrassments, and he had then a family of six or seven
children; and he had no means of *supporting himself and
them, except what were derived from the income which I have
stated, and also from his pay and profits as Colonel of the North
Lincoln Militia. In March, 1808, an agreement was made, (which
I nnderstand to be a verbal agreement,) that the plaintiff should
rell, to Mr. Bruce, the whole of his income, both in possession
and in remainder, under his marriage settlement, for a sum of
15,500L.: but one of the terms of the agreement was that the
annuity which the plaintiff had during the joint lives of himself
and his father, should be made an annuity for his own life, in
the event of his surviving his father. This agreement having
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been made on the 25th of March, 1808, between that day and the
27th of April following, several sums, many of which were very
small, were paid, by Mr. Bruce, on the account of Lord Milsintown.
Those sums amounted together to 2,421l. 16s. 2d., and a bond
was given, by the plaintiff, for the payment of that sum, with
interest. Between the 27th of April and the 12th of the following
May, several other sums of money, which were also small, were
paid by Mr. Bruce, on account of Lord Milsintown, making,
together with the preceding sums, 4,950l. : and, on the 12th of
May, 1808, a warrant of attorney was given for the payment of
the whole, with interest ; and judgment was entered up for the
sum of 9,900l. On the same 12th of May, 1808, articles of
agreement, in writing, were executed, for making the sale which
I have before mentioned. Part of the agreement was that Lord
Milsintown should bear all the expenses of the necessary deeds
for giving effect to the transaction, and also the expenses of
filing a memorial, in case it was thought necessary. And it was
agreed that the 4,950l. should be taken as part of the purchase-
money. After the *articles of agreement were signed, Bruce
advanced further sums, many of which were very small, on Lord
Milsintown’s account, and he effected policies of insurance on
Lord Milsintown’s life, for seciring those sums, the policies
being for short periods and the premiums small, and interest
was allowed by Lord Milsintown on the premiums paid, by
Bruce, on effecting the policies. The whole sums that were so
paid, and for which Lord Milsintown became indebted in the way
I have mentioned, after giving credit for a small sum received on
his account in respect of regimental accoutrements, amounted to
6,612l. 10s. 2d. .

A deed was then executed, bearing date the 14th of March,
1810, which was made between a vast number of persons, in
whom were vested the annuities previously granted, and Lord
Milsintown and Mr. Bruce, and persons who were trustees for the
latter. It appears that a sum of 11,850L 9s. 10d. had been paid,
by Mr. Bruce, to the holders of the annuities, for the re-purchase
of them.

In the course of the argument of the case at the Bar, there
was a doubt thrown on the fact, whether the annuities were
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redeemable or not; but it appears, most distinctly, that the
annuities were redeemable, both from the statement in the
answer, and from the nature of the very transaction itself as
it stands confirmed by the deed in question.

Then, by this deed, there was an assignment made of all the
interests which Lord Milsintown was entitled to, as I have before
detailed, and there was a grant made, by Lord Milsintown, to
Bruce, of an annuity of 500l., *to be payable during the con-
tinuance of his own life, in the event of his surviving his father:
and the persons interested in the annuities assigned their annui-
ties, to trustees, in trust for securing the due pa&ment of the
annuity so granted to Mr. Bruce.

Payments were made in pursuance of that deed, and the
transaction remained unimpeached until after the death of the
father of the present Lord Portmore, who died in the month
of November, 1828. At that time the present Lord Portmore
was abroad, and it does not appear that there was any pay-
ment made after the death of his father; some negociation
however took place between Lord Milsintown’s solicitor and
Mr. Bruce.

In September, 1825, the bill was filed for the purpose of
rescinding the transaction. And the question that arises on the
facts I have stated, is whether this Court ought to allow the
transaction to stand. In the course of the argument a reference
was made to the position which is to be found in the case of
Gowland v. De Faria. But I do not think that, for the purpose
of deciding the case before me, it is necessary to determine how
far the proposition attributed to Sir WiLLiaM GRANT, is or not
borne out by the cases; but, on looking at a great number of
cases which are to be found on this subject, it seems to be placed
beyond all doubt that, where a person who stands in the situation
of an heir apparent, is in distress, and deals with a party who is
aware of the distress, and sells his reversionary interest for a
price which is manifestly not its worth, this Court will set aside
the sale.

But, in the case now before me, the transaction was not merely
for the purpose of purchasing the reversionary interest; but part
of the subject of sale was the interest in possession; and it is



voL. xxxmr.] 1881. CH. 4 SIMONS, 208—209.

with reference to the magnitude of the interest in possession, as
contrasted with'the’ magnitude'of ‘the interest in reversion, that
the question arises.

The whole price which was to be paid, was 15,500l.; and the
sums which were paid for the re-purchase of the annuities,
amounted to 11,850l. 9s. 10d. and that would therefore leave a
balance of about 8,650l. and a fraction. Mr. Morgan, in his
evidence, states that, in 1808, at which time the present Lord
Portmore was of the age of 86, and his father 62, (so that in 1810
he would be 88, and his father 64,) the aggregate value of all the
interests which were to be sold, amounted to 24,904l., and the
aggregate value of the same in 1810, at the time when the deed
was executed, amounted to 24,698!., whereof the sum of 6,526l.
is to be attributed to the value of the reversionary interest. It
appears, by Mr. Morgan’s calculation, that the value which he
put upon the annuity during the present Lord Portmore’s life in
1810, was something more than 12 years’ purchase, because he
states that 6,060l. was the price of the annuity of 500l. during
his life. Now Lord Portmore was in such a situation as that it
was utterly impossible for him to redeem the annuities, and the
sum of 11,850l. 9s. 10d. was properly attributed to redeem them.
About that there is no question. But then, if I consider that the
thing substantially sold was the present income of 99l. a year
during the present Lord Portmore’s life, and the reversionary
interest of 1,1541., and, if I attribute, *according to the rate of
calculation which Mr. Morgan has adopted, about 1,200l. as the
price of the interest in possession of 99/. a year, then the
aggregate value of the interest in possession and the interest
in reversion, will be 7,726l. The sum which remained of the
15,500!. after deducting that which was to be applied to the
redemption of the annuities, was only 8,650l., which is not half
the sum that would be necessary to make up the value, according
to Mr. Morgan’s calculation, of the interest in possession and of
the interest in reversion.

It was proved that Mr. Surman was the solicitor of Lord
Portmore ; and he appears to have been fully consulted as to
the form of the deed ; but it has not been attempted to prove
that any person whatever was consulted as to the quantum
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of consideration to be given for the interests which were
purchased.

The case, therefore, falls within the proposition which Lord
Erpon has laid down in the case of Davis v. The Duke of
Marlborough,t where, after having used the following language,
namely: “I must still admit it to be clearly established that,
if a person has dealt, with an heir apparent, for interests of
which he is not in present possession, this Court extends to
the heir, the benefit of this principle, with reference to those
80 dealing with him, that it does not.rest on him to shew
that it was reasonable.”” His Lordship says, in a subsequent
part of his judgment: “I should certainly hesitate long before
I lay down, as a principle, that, if an heir apparent dealing
substantially for his expectations, *is dealing also for a present
obligation, which it is hardly possible that he should discharge,
or throwing in a present possession worth but a small proportion
of the whole, he is not entitled to the protection given to heirs
apparent dealing for their expectations.”

In this case I have shewn that the value of the annuity bears
but a very small proportion to the estimated value of the rever-
sion, the latter being about one-sixth of the former: and it
would be perfectly clear, beyond a doubt, circumstanced as Lord
Portmore was, that, if the contract had been for a sale of the
reversion only at the price which appears to have been given for
it, the Court would not have allowed the transaction to stand ;
and I think that the mere fact that the interest in possession,
amounting to 99l. a year, was included in the sale, ought not to
vary the substance of the case.

It was truly said that there is only the evidence of Mr. Morgan
as to the value: but then there is this further piece of evidence,
which shews the opinion which Mr. Bruce had of the value of
his purchase: for one of the defendant’s witnesses proves that, in
1818, the sum of 25,000!. was offered for the interests purchased,
and that that sum was refused.

In some cases, a question has been made whether the evidence
of an actuary, which Mr. Morgan is, should, of itself, be held
to be sufficient proof of the value of reversionary interests. I

t 2 Swanst. 139.
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cannot conceive why it ,should not be considered to be sufficient,

when *there is nothing to contradict it: and, when I find there is’

further evidence of the value, which arises from the defendant’s
own evidence, I think that I am bound to receive the opinion
which Mr. Morgan has given as to the value, as being the true
value. In the case of Headen v. Rosher,t which was before the
late Lord Chief Baron, he did not think it right to set aside the
purchase of a reversionary interest, where the sum that was paid
was about two-thirds of the value. But then it must be observed
that that case stood on very singular circumstances; that there
had been a previous attempt to sell the reversion in question, and
some other interest, and a sum of 928l. had been bid, and, the
title appearing defective, in part, there was a second sale: and,
in that case, there was not any advantage taken of the distressed
circumstances of the party: and the Lorp CHIEr Bawron, after
stating that he did not assent to the proposition to be found in
Gowland v. De Faria,1 refused to set aside the transaction. In
my opinion the judgment in that case is perfectly unimpeachable.

[After referring to some other cases, the Vice-CHANCELLOR 8aid :]

In this case I find what I conceive to be gross inadequacy, and
also that advantage was taken, by Mr. Bruce, of the plaintiff’s
distress. That appears from the following circumstances: the
agreement having been made, as I understand, verbally only, in
March, 1808, it was acted on by Mr. Bruce, (who must have been
aware, from the payments he was making, what was the situation
of the plaintiff,) by making him small payments from time to
time; and so evidently intending to hold him to the bargain
which he had verbally made in March, 1808; because no person,

ordinarily speaking, could have had the advances made to him, -

on the footing of the agreement, without feeling himself, in some
degree, bound to go on with the agreement ; and, in point-of fact,
the very amount of the sums which are detailed as having been
paid, from day to day, at three distinct intervals of time stated
in the deed, shews the grinding distress under which Lord
Portmore laboured, and the way in which Mr. Bruce thought
proper to deal with him whilst labouring under that distress.

+ McCle. & Younge, 89. 1 11 R. R. 9 (17 Ves. 20).
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EARL OF The mere fact, that Lord Portmore was not only the heir
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TAYLOR.

also brings the case distinctly within the rule laid down by this
Court, and which is founded on general policy, namely, that this
Court will not allow the heir of a family of rank to be reduced to
poverty and distress by dealing with his expectancies.

It having been attempted to impute delay to Lord Portmore,
in applying for the relief which he now asks of the Court, I have
to observe that his circumstances do not appear to have varied,
in the least, from the time the deed was executed in March,
1810, until the death of his father; and, upon the death of his
father, he did nothing whatever to give any validity to the trans-
action. The bill was filed in 1825, and it is impossible to say
that there has been any acquiescence in the transaction, or
anything like considerable delay, on the part of Lord Portmore,
in coming forward to rescind the transaction ; nor has he in any
manner confirmed it.

[213]

[His Honour accordingly set aside the sale and directed the
usual accounts to be taken of all moneys paid and received
under the transaction.]

—— .

1831 KING ». HAMLET.

Jan, 31, .
Feb. 12. (4 Simons, 223—237; S. C. 9 L. J. Ch. 243.)

‘THis case was reversed on appeal, 2 My. & K. 456, and that
decision was affirmed by the House of Lords (3 Cl. & Fin.
218, 228), 9 Bligh (N. S.) 575.]

}}23}-_ THE ATTORNEY-GENERAL ». ELLISON.
o (4 Simons, 238—241.)
NHADWELL,

v.-C. The object of the suit was to set aside certain long leases granted in
[ 238 ] 1740, which had become vested in the defendant, who had made family
settlements of them, which he admitted to be in his custody : Held, that

the plaintiff was entitled to a production of those settlements.

By an Act of Parliament passed in the reign of Charles the
Second, for cleansing and improving the navigation of a certain
river, or navigable channel in Lincolnshire, called Fossdike, the
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Corporation of Lincoln were empowered to undertake the work,
in case they thought proper so to do, and the undertakers were
empowered to demand such tolls, from persons using the naviga-
tion, as should be assessed and appointed by the Commissioners
named in the Act.

On the 4th of October, 1671, the Corporation of Lincoln
became the undertakers of the work; and, on the 10th of the
same month, the Commissioners appointed the tolls to be taken
by them. In September, 1740, the navigation being out of
repair, the Corporation demised two-thirds of the navigation
and tolls, to Richard Ellison, of Thorne, for 999 years, at the
rent of 50l. per annum, and Ellison covenanted with the Corpora-
tion, to repair and maintain the navigation ; and the Corporation
covenanted that the tolls should not be reduced, at any time
during the term, without Ellison’s consent. By an indenture of
the 1st of August, 1741, the Corporation demised the remaining
one-third of the tolls to Ellison, for 999 years, at the rent of
251., and subject to the like covenants as were contained in the
former lease.

Ellison died in 1743, and, upon his death, Richard Ellison, his
son, became entitled to the leases. Richard *Ellison, the son,
died in 1792; and, under the dispositions contained in his will,
the two terms of 999 years became vested in the defendant
Henry Ellison for life, with remainder to his eldest son, the
defendant Richard Ellison, absolutely.

The information was filed against Henry Ellison" and Richard
his son, the Corporation of Lincoln, the acting Commissioners
under the Act, and certain other persons. It charged that the
leases were not warranted by the Act, and were therefore void ;
that the defendant, Henry Ellison, had, in his custody, various
deeds, &c., relating to the matters therein mentioned, and it
prayed that the leases might be set aside.

Henry Ellison, in the schedule to his further answer, set forth
a list of a great number of deeds and other documents, and,
among them, of four deeds, dated in 1810, 1814 and 1828,
(which were also described by the names of the parties,) with
the following note annexed : ¢ The four last instruments are the

family settlements of this defendant and Richard Ellison, and
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relate, to estates of great value wholly unconnected with the
navigation of Fossdike, or any of the matters in the information
mentioned : ” and, in the body of his further answer, he sub-
mitted that he ought not to be compelled to produce any of the
documents mentioned in the schedule; but he said that certain
of the parties to the four deeds before mentioned, whose names
he mentioned, were interested in the navigation and the terms
for 999 years.

Mr. Pepys and Mr. Crombie, for the relators, now moved
that Henry Ellison might be ordered to produce *the four deeds,
dated in 1810, 1814 and 1828, and that the relators might be at
liberty to peruse the same, and to take copies thereof, so far as
they related to the matters in the information mentioned, or to
the interests which any persons whatsoever took in the naviga-
tion, or in the terms of 999 years. They said that it appeared,
by the description of the deeds in the schedule, that they were
assignments of the leases for 999 years; and that, the object of
the motion was to ascertain whether there might not be other
persons who were parties to, or claimed under those deeds,

besides those named in the answer, who were necessary parties
to the suit.

The Solicitor-General and Mr. Knight, for the defendant
Henry Ellison, opposed the motion on the ground that the
deeds were part of the defendant’s title-deeds, and -cited
Lady Shaftesbury v. Arrowsmith.t

THE VicE-CHANCELLOR :

The information in this case is filed for the purpose of setting
aside two leases for 999 years, granted by a Corporation, of
certain tolls: and the defendant having, by his answer, stated
that he has, in his poséession, four deeds relating to the leases,
and dated in the years 1810, 1814 and 1828, a motion is made,
on the part of the Attorney-General, that those deeds may be
produced. It is met by alleging that the deeds, though they
relate to the leases, in fact, tend only to shew the interest of

+ 4 R. R. 181 (4 Ves. 66).
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the defendant and of persons claiming under him; and that,
though the *Attorney-General has a right to see the leases, he
has no right to see the subsequent deeds, which, it is said, relate
only to the defendant’s title. It is to be observed, however, that
the Attorney-General claims to have the tolls free from the leases;
and, if he succeeds, every portion of the legal estate in the terms for
999 years, must be assigned or surrendered, so that the leases may
be no longer set up. He, therefore, has a direct interest in the
deeds in Mr. Ellison’s possession. They do not relate solely
to any separate and independent title of the defendant; and,
therefore, they must be produced.

ABERDEEN ». NEWLAND.
(4 Simons, 281—283.)

A clergyman granted an annuity, and secured it by a conveyance of
his benefice, and by a warrant of attorney : Held, that the conveyance
was void, but the warrant of attorney good.

Tre Reverend Edward Watkin being seised in fee of the
advowson of the rectory of Cooknoe, in Northamptonshire, and,
having granted an annuity, to the plaintiff, conveyed the advow-
son, to a trustee for the plaintiff, upon certain trusts for securing
the annuity ; and, as a further security, he executed, to the plain-
tiff, a warrant of attorney to confess a judgment against him for
800l. The plaintiff caused judgment to be entered up on the
warrant of attorney, and afterwards took out execution thereon :
and the Sheriff of Northamptonshire having returned that Watkin
was a beneficed clerk, having no lay-fee in his bailiwick, but was
the rector of the rectory and parish church of Cooknoe, the plain-
tiff obtained *a sequestration from the Bishop of Peterborough,
under which the rents, tithes and profits of the rectory were
sequestered.

The question was, whether the warrant of attorney was valid.

Mr. Knight and Mr. E. Montague for the plaintiff.

Mr. Bethell, for the defendant, referred to 18 Eliz. c. 20,
R.R.—VOL. XXXIII. 8

118

ATT.-GEN,

v.
*ELLISON.
[ *241]

1831.
March 1.

SHADWELL,
v..C.

[281]

[ *282]



114

ABERDEEN

.

NEWLAND,

[283]

1831.

April 19,
May 24.

SHADWELL,
Vv.-C

[ 32

5]

1831. CH. 4 SIMONS, 282—2883. (R.R.

8. 1,4 and to Arbuckle v. Cowtan,} and Shaw v. Pritchard.§ He
said that i1t would be absurd to hold that the deed for securing
the annuity was void, and that the warrant of attorney was good.

TrE ViceE-CHANCELLOR :

There is a distinction between a security which absorbs all the
ecclesiastical profits of a benefice, and a warrant of attorney which
produces a sequestration, and which does, of necessity, provide
for the serving of the cure. If the Legislature had meant to
prevent a clergyman from giving a warrant of attorney, they
would have said so; but they have cautiously avoided using any

words to that effect.

HUBBARD ». BAGSHAW.||
(4 Simons, 326—339 ; 8. C. 9 L. J. Ch. 190.)

A. tenant in fee of a cotton mill in which there was a steam engine,
boilers, &c., mortgaged the mill, engine, boilers, &c., to B., but remained
in possession until his bankruptcy. The entablature plate of the
engine, which however formed no part of the working apparatus, was
fixed to the freehold of the mill, every other part of the engine was
secured by bolts and screws, and might be removed without injury to
the building: Held, that the steam engine was not in the order and
disposition of A. at his bankruptcy.

By indentures of lease and release of the 2nd and 8rd of
January, 1815, Messrs. Sharp, cotton spinners, and co-partners,

+ Thissection is as follows: * That
the livings appointed for ecclesiastical
ministers may not by corrupt and
indirect dealings be transferred to
other uses ; be it enacted by the
authority of this present Parliament,
that no lease after the 15th day of
May next following the beginning of
this Parliament, to be made of any
benefice or ecclesiastical promotion,
with cure, or any part thereof, and
not being impropriated, shall endure
any longer than while the lessor shall
be ordinarily resident and serving
the cure of such benefice without
absence above fourscore days in any
one year, but that every such lease,
g0 soon a8 if, or any part thereof
shall ¢ me to any possession or use

above forbidden, or immediately upon
such absence, shall cease and be void,
and the incumbent so offending shall
for the same, lose one year’s profit of
his said benefice, to be distributed
by the Ordinary, among the poor of
the parish: and that all chargings
of such beunefices, with cure hereafter,
with any pension or with any profit
out of the same to be yielded or
taken, hereafter to be made, other
than rents to be reserved upon leases
hereafter to be made according to the
meaning of this Act, shall be utterly
void.”

1 7R. R. 781 (8 Bos. & P. 321).

§ 10 B. & C. 241.

|| Hobson v. Gorringe, 97, 1 Ch.
182, 66 T.. J. Ch. 114,
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made a mortgage in fee to Messrs. Wentworth & Co., bankers
and co-partners, of 'a dwelling-house at Birkenshaw, in York-
shire, then in the occupation of Abraham Sharp, with the
cottages, warehouses, shops, barns, and other out-buildings,
and the yards and gardens to the same belonging and adjoin-
ing, and also of another building situate near to the dwelling-
house, then used and occupied, by Messrs. Sharp, as a mill for
the spinning and manufecturing of cotton; and also of another
newly erected brick mill or building, then also used for the
spinning of cotton, with the steam engine and engine-house,
boilers and boiler-houses, shops, warehouses, and counting-
houses to the same belonging and adjoining; and also of six
acres of land to the dwelling-house and premises belonging.
By indentures of lease and release, of the 10th and 11th of August,
1825, Wentworth & Co. on being paid by the plaintiffs the money
due on the mortgage, joined with Messrs. Sharp in transferring
it to the plaintiffs, the description of the premises being the same
as in the preceding deeds. In December, 1826, Messrs. Went-
worth became bankrupts, *and the defendants, Dawson, Woollin,
Thompson, Leak, Scawin and Hotham, were chosen their as-
signees. In February, 1826, Messrs. Sharp, who still remained in
the occupation of the mortgaged premises, also became bankrupts,
and the defendant Bagshaw was chosen their assignee.

The bill alleged that the steam engine in the cotton factory,
part of the mortgaged premises, and the boiler or boilers belonging
thereto, were fixtures annexed to the freehold of the premises,
and were fixed into and to the earth and soil thereof, by means
of brickwork and otherwise, and that, connected with such steam
engine, there were also, in and about the cotton factory, divers
upright and tumbling shafts and gearing, which were also fixtures
to and in the freehold of the said premises: that Bagshaw, as
the assignee of Messrs. Sharp, had entered into possession of the
mortgaged premises, and claimed the steam engine and boilers,
with the appendages, including the upright and tumbling shafts
and gearing, and threatened to sell and remove the same from
the premises. The bill prayed for an account of the principal
and interest due, to the plaintiffs, upon their mortgage security,
and for a foreclosure, in the usual manner, and that Bagshaw

8—2
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Hussarp might be restrained from selling or removing the steam engine,
Bagsuaw. boilérs, ‘shafts’ and gearing, or any other fixtures fixed in or

[ *328 ]

[*329]

attached to the mortgaged premises.

An injunction having been obtained according to the prayer of
the bill, the cause was heard, when it was referred, to the Master,
amongst other things, to inquire and state whether the steam
engine, boilers, upright *and tumbling shafts, gearing, and other
articles, in the pleadings mentioned, or any and which of them,
were in the order and disposition of Messrs. Sharp, at the time
of their bankruptey. The Master reported that he had considered
of the states of facts that had been laid before him by the
plaintiffs and the defendant Bagshaw, and the evidence in support
thereof, and that he was of opinion that the upright and tumbling
shafts and gearing, and other articles in the pleadings mentioned,
were in the order and disposition of Messrs. Sharp at the time
of their bankruptcy, but that the steam engine and boilers were
not then in their order and disposition. Bagshaw excepted to
the report, alleging that the Master ought to have certified that
the steam engine and boilers,t as well as the upright and tumbling
shafts, gearing and other articles, were in the order and disposi-
tion of Messrs. Sharp at the time of their bankruptey.

James Frost, a valuer and agent for mill property, was one of
the witnesses examined for the exceptant. He deposed that the
steam engine was fixed, or made steady, to a stone foundation,
let into the earth with iron bolts, in the engine-house, which
foundation was so constructed as that a man might go under-
neath the same for the purpose of unfastening the bolts, or of
displacing or replacing the same, and which rendered the removal
of the steam engine a matter that could be easily done, and that
that part of the steam engine, called the entablature plate, which
encircled the beam, was fixed to the chamber-floors of the engine-
house ; *that such plate was usually provided by the engineer,
and was made of iron, but did not constitute any part of the
working apparatus of the steam engine, except so far as it was
used for fixing such parts of the working apparatus as required
to be made steady by means of bolts and screws ; that there were

+ The boilers being of little value, the exception was abandoned as to
them.
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no other parts 'of 'the'steahi éngine which were actually fized into Huseamp
the walls or floors of the building, except what he had before p,qgiaw.

described ; that the entablature plate was floored round with
timber or flags, but the well or space round the beams of the
engine, was not floored or covered over, but provided for the
working of the beam ; and that the steam engine was fixed, with
iron bolts, to a stone foundation, as before stated, and in no other
way, but that such iron bolts might be at any time unscrewed,
and the whole of the steam engine be entirely removed, with the
exception of the entablature plate; that he did not consider the
stone foundation to be any part of the steam engine, and that the
same was not provided by the person who was employed to make
and set up the steam engine. The witness then described the
articles which composed the gearing of the engine, and said that
he did not consider the mill gearing to be any part of the gearing
belonging to the steam engine; * * that the whole of the mill
gearing might, in two minutes’ time, be totally disconnected
from the steam engine and boilers ; that the *steam-engine and
the gearing thereof (except the entablature plate,) and also the
upright and tumbling shafts, could be removed from their respec-
tive places, without injury to the buildings in which the same
respectively were, or to the walls or floors thereof, and without
removing any brick or stone-work except the brick casing or flues
round the boilers, and that the same might be removed, without
such injury, by removing the bolts and screws by which the same
were fixedup: * * that, according to the custom of the country
in which the mills were situate, if a steam engine of the nature
and description of the steam engine in question, were to be erected
and brought upon the leasehold premises by a tenant, during his
lease, such tenant would be entitled, at the expiration of his
lease, to remove the whole or any part of the said steam engine
or the gearing thereof ; and that, as between an outgoing and an
incoming tenant, the latter would, according to the same custom,
pay for the steam engine, boilers, and the gearing thereof, and
the upright and tumbling shafts, and other mill gearing and the
steam pipes, according to a valuation.

David Popplewell, a millwright and engineer, and who also
was examined for the exceptant, deposed that the entablature

[*330 ]
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Hussasp plate/of the steam engine; was fixed into the walls of the building
Baasmaw, in which the same was; that there were also two spring beams,

[ *382]

made of cast iron, and upon which the beam or great lever of the
steam engine rode, which were fixed to the walls of the building,
and were secured or made fast, to the walls, by means of screw
bolts ; that, besides the entablature plate, and spring beams, no
part of the steam engine was actually fixed into the walls or
floors, but that all the remaining part of the steam engine and
the gearing thereof, consisting of the articles which he enumerated,
were connected together by means of bolts and screws, and
formed what was usually called the steam engine; that the whole
of the steam engine and the gearing thereof, except the entabla-
ture plate and the spring beams, could be removed, from their
respective places, without the least injury to the building, in
which the same were, or to the walls and flooring thereof, and
without removing any brick or stone-work, by unbolting and
unscrewing the same, and by separating the parts in the way in
which they were first introduced into the building, and that the
whole of such articles might be so unscrewed and unbolted, and
made ready for removal, in the space of two hours.

This witness’s evidence relative to the custom of the country,
as between landlord and tenant, and outgoing and incoming
tenants, was to the same effect as Frost’s.

Joseph Ogden March, an engineer, and one of the plaintiff’s
witnesses, deposed that the steam engine *was fixed, with iron
bolts, to a stone foundation let into the earth, and was also fixed,
to the walls of the mills, by the entablature plate, spring beam
and floor joists of the engine being let into the walls of the
engine-house, which engine-house formed a part of the mill;
that the engine boilers could not be removed without injury, or
removing the brick or stone-work wherein or whereto the same
were affixed or attached.

Charles Lord, a millwright, and another of the plaintiff's
witnesses, deposed that some parts of the engine were let into
brick-work and stone forming the walls of the engine-house, and
that the engine was, in other parts, fastened, with iron bolts, to
the stone foundation of the engine-house, and also, in certain
places, to the walls thereof; that the engine could not be removed
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from the premises without injury; or removing both the brick or
stonework to which the same was fixed or attached, and also the
bolts and screws by which the engine was fastened to the founda-
tion and walls of the engine-house ;" and that that building would,
in many places, be weakened, and damaged thereby.

Greenwood Bentley, a solicitor at Bradford, in Yorkshire,
another of the plaintiff’s witnesses, deposed that the steam engine
and the gearing thereof, were usually considered as fixtures
attached to and belonging to the freeholds of the mills and
buildings wherein the same were affixed or placed, and, as such,
as belonging to a mortgagee of such mills and buildings; and that
mortgagees lending money on such mills or buildings, considered
such steam engine and gearing to be comprized, in the mortgage,
as part and parcel of the freehold of such mills and buildings,
and that such *steam engine and gearing were usually provided,
and fixed in the walls and buildings, by the owners of such mills
and buildings, and were, generally, let therewith, on lease, and
that the lessor of a mill usually provided, and was usually the
owner of the steam engine; that the steam engine and gearing
were of great value, as fixed into the mill and premises, and that
the value thereof would be greatly diminished if the same were
removed.

William Nicholson, another solicitor of Bradford, deposed to
the same effect.

Mr. Knight and Mr. Wigram, in support of the exception :

* * The steam engine was specifically assigned as a chattel.
As between landlord and tenant, it might have been removed,
and was recoverable in an action of trover. As to the upright
and tumbling shafts and gearing, the Master has decided in
favour of our client; but, as to the steam engine, the proposition
is that it was so fixed as not to be the subject of order and
disposition. * * No part of the steam engine was fixed to
the buildings. The entablature plate is no part of the engine;
and a person wishing to remove the engine, had nothing to do
but to unfasten the bolts and screws by which it was secured,
and then the engine might be removed without injuring the
buildings. The entablature plate does not assist the working
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of the engine. * * In this case, it was proved that the bank-
rupt was once the owner of the machinery, and the jury have
found that it continued, in his possession, to the time of the act
of bankruptey. That being so, the reputed ownership must
be presumed to have continued as long as the possession con-
tinued. * * *

Mr. Duckiworth, for the plaintiffs [cited Rufford v. Bishopt]:

In cases like the present, the steam engine, almost always,
belongs to the owner of the mill. It is proved that it is, in part,
attached to the freehold, and that it cannot be removed without
injury to the building in which it is placed.

THE VicE-CHANCELLOR :}

Abraham, James and Samuel Sharp, by indentures of lease
and release of the 2nd and 8rd of January, 1815, conveyed, in
fee, to Wentworth, Chaloner and Rishworth, certain messuages
and mills, with the steam engine, engine-house, boilers, shops
and certain parcels of land, by way of mortgage. By indentures
of lease and release of the 10th and 11th of August, 1825,
Wentworth, Chaloner and Rishworth, transferred the mortgage

‘to the plaintiffs. In February, 1826, a commission of bank-

ruptey issuad against the Sharps. *Before and at the time
of making the mortgage, and thenceforth up to the time of the
bankruptey, Messrs. Sharp were in possession of the mortgaged
premises, including the steam engine, boilers, upright and
tumbling shafts and other articles. The Master, upon a reference,
has found that the steam engine and boilers were not in the
order and disposition of the bankrupts, at the time of their
bankruptey, but that the shafts and other articles were. An
exception has been taken to the report, on the ground that the
Master ought to have found that the steam engine was in the
order and disposition of the bankrupts. No exception is taken
in respect of the finding as to the boilers.

+ 29 R. R. 40 (5 Russ. 346). agreed that it should not be sent to a
{ Although the question in the court of law.
cause was a legal one, the parties had
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The evidence/distinctlyshows that the entablature plate, spring Hussarp
beams and wall plates of the steam engine, were affixed to the Bagsuaw.
freehold, and made part of it. The steam engine, therefore,
primd facie, could not be considered as falling within the meaning
of the words, ‘““goods and chattels,” in the 72nd section of
the 6 Geo. IV. c. 16.

The general rule is that whatever is affixed to the freehold,
whether by the tenant or not, shall remain, and not be removed
by the tenant, but be part of the freehold : Co. Litt. 58 a. One
exception to the rule is the case where the tenant, for the
purposes of trade, does, at his own expense, erect buildings or

+ affix machinery. In that case he may remove them, during the
term, or during his possession after the term: Lord Dudley v.
Lord Ward ;t Penton v. Robart.; But in this case, it is to be
observed that the steam engine *was erected before the mortgage [ *339 ]
was made, and that Messrs. Sharp, the mortgagors, were, in
point of law, merely tenants at will to the plaintiffs, the mort-
gagees, part of whose fee-simple estate was the steam engine.
The law, therefore, regarding the right of the tenant to remove
machinery put up by him, and the evidence before the Master,
as to the local custom authorising tenants to remove machinery,
are not applicable to the present case. In Horn v. Baker,§
Horn and Jackson were in possession, as tenants, of a distillery-
house, wherein there were stills set in brick-work and let into
the ground, and vats resting on brick-work, but not fixed in the
ground. Horn and Jackson became bankrupts. The stills had
not been set up by them; and, in an action, by the reversioner,
against the assignees, it was held that, because the stills were
fixed to the freehold, they did not pass to the assignees; but
that the vats did pass to the assignees, on account of the reputed
ownership. That case shows that, as between the assignees in
bankruptey of the tenant, and the reversioner, the assignees could
not become entitled to the steam engine; and the same point
was, in effect, decided in Ryall v. Rowles:| and the case of
Steward v. Lombe¥ is a strong decision, though not exactly,

+ Amb. 113. | 1 Ves. sen. 375.
1 6 R. R. 376 (2 East, 88). € 21 R. B. 700 (1 Brod. & B.
§ 9 R. R. 541 (9 East, 213). 506).
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of the'samel point. C(MyGpinion, therefore, is that the exception
must be overruled. The costs must follow according to the
general order.

ANSON ». LEE.¥
(4 Simons, 364—387.)

A. tenant in tail, under his brother’s will, with remainders over,
suffers a recovery to such uses as he should appoint by deed or will, and,
subject thereto to the uses of the will. He afterwards makes a mortgage
of part of the estate in fee, and limits the equity of redemption to the
prior uses. He then joins in a transfer of the mortgage, and reserves
the equity of redemption to himself in fee: Held, that the equity of
redemption did not revert to the old uses.

B. claiming to be tenant in tail with remainder to C. in fee, of lands
in the adverse possession of D. conveys, by lease and release, all his
interest to C.: Held, that the conveyanceis not within 32 Hen. VIII. c. 9.1

Sir WiLLiaM LEE, Bart., being entitled to certain family estates
in Buckinghamshire, consisting of the manor and mansion-house
of Hartwell, the manor of Stone and other hereditaments, subject
to certain mortgages, by indentures of lease and release of the
9th and 10th of April, 1800, appointed and conveyed all the
estates, in that county or elsewhere in Great Britain, whereof
or wherein he, or any person or persons in trust for him or for his
use, then had or was or were seised of any estate of inheritance,
subject to the incumbrances thereon, unto and to the use of
William Harcourt and Scrope Bernard, in fee, in *trust, by sale
or mortgage, to raise a sufficient fund for the purposes after-
mentioned ; and, in the first place, to repay thereout, to Kinnaird,
Morland & Co., the sum of 8,992l. 1s. 6d. then due to them, with
interest as therein mentioned, and also all such sums as they
should advance, to Sir William Lee, or to Harcourt and Bernard,
for the purposes of the trusts thereby in them reposed, with
interest, and then to pay off and redeem the debts and annuities
mentioned in the schedule to the release, and then to pay over
to Sir William Lee, the surplus of the monies which should then

t Questioned by Lord St. Leonards The decision is clearly not a safe
in his book on Powers. Followed in authority, but it is not overruled.—
Whitbread v. Smith (1853) 1 Drew. F. P.

531, 546, reversed on appeal, 3 D. M. 1 Repealed by the Land Transfer
& G. 727; and see Plumley v. Felton  Act, 1897, s. 11.
(1888) 14 App. Cas. 61, 64, J. C.
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be in their hands)'and'to 'réconvey, to him and his heirs, such
of the trust estates as should remain undisposed of.

Sir William Lee, by his will dated the 7th of February, 1801,
devised all his real estates whatsoever that he then had, or any
others had in trust for him, unto his brother, the Rev. George Lee,
in tail male, with remainder to Thomas Lee, Esq., in tail male,
with remainder to the plaintiff, William Earl Harcourt, in tail male,
with remainder to the plaintiff, Sir George Anson, in fee. The
testator died in 1801, leaving his brother, the Rev. George Lee
(who thereupon became Sir George Lee, Bart.) his heir-at-law.

By an indenture of bargain and sale, dated the 2nd of November,
1801, and by a recovery suffered in Michaelmas Term in the
42 Geo. III., the estates were limited to the use of such person
or persons as Sir George Lee, by deed, executed in the presence
of and attested by two witnesses, or by his will signed and pub-
lished in the presence of three witnesses, should appoint, and, in
default thereof, to such uses, upon such trusts, and to and for
such ends, intents and purposes, *as were expressed in the will of
Sir William Lee, concerning the hereditaments thereby devised.

Harcourt and Bernard afterwards sold part of the trust
estates, and executed conveyances thereof to the respective
purchasers. They afterwards borrowed 20,000!. of Robert Dent
and George Keysall, and, by indentures of the 6th and 7th of
April, 1808, they conveyed, and Sir George Lee appointed, all
the estates remaining unsold (except a farm in the occupation
of one Monk) to Dent and Keysall in fee, subject to a proviso for
the reconveyance of the mortgaged premises, on repayment of the
20,0001. with interest, to the uses to which the same stood limited
prior to the execution of those indentures.

Harcourt and Bernard having paid all the debts, and redeemed
all the annuities mentioned in the schedule to the deed of the
10th of April, 1800, by indentures of the 4th and 5th of November,
1808, reconveyed the estates remaining unsold, subject to the
payment of the 20,000l. and interest, to Sir George Lee in fee,
to the use of such person or persons as Sir George Lee, by deed
executed in the presence of and attested by two witnesses, or by
his will, signed and published in the presence of three witnesses,
should appoint; and, in default thereof, to such uses, upon such
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trusts,'and 'to'and (for 'such ends, intents and purposes as were
expressed by the will of Sir W. Lee.

By indentures of lease and releaset of the 28rd and 24ith of
April, 1810, after reciting the will of Sir William Lee, the bargain
and sale of November, 1801, *the indentures of the 6th and 7th
of April, 1808, and of the 4th and 5th of November in the same
year, that Robert Dent had died in February, 1805, having
appointed his brother John Dent his executor, that the 20,000L.
still remained due to Keysall, that Keysall having occasion for
that sum, Sir George Lee had requested William Danby to
advance the same to him, which Danby had agreed to do upon
having the repayment thereof with interest secured by a transfer
of the mortgage : in consideration of the 20,000!. paid, by Danby,
to Keysall, the estates comprised in the mortgage-deed of the
Tth of April, 1808, were conveyed by Keysall, and appointed by
Bir George Lee, to Danby in fee; and it was provided that if
Sir George Lee, his heirs, executors, administrators or assigns,
should pay the 20,000l. with interest, to Danby, his executors,
administrators or assigns, at the time therein mentioned, then
Danby, his heirs or assigns should re-convey the estates unto
Sir George Lee, his heirs or assigns, or unto such person or
persons as he or they should for that purpose appoint; and
Sir George Lee covenanted that he, his heirs, executors, adminis-
trators or assigns, would pay the 20,000l. and interest to Danby,
his executors, administrators or assigns. * * *

Thomas Lee, named in Sir William Lee’s will, died a bachelor
in Sir George Lee's lifetime. '

Sir George Lee, by his will made, in his own handwriting, on
the 25th of September, 1827, and attested by three witnesses, but
which did not refer to any of the instruments before mentioned,
or profess to execute any power of appointment, bequeathed all
his real and landed property wherever situated, to the defendant,
Dr. John Lee, to have and to hold for ever, also the mansion-
house at Hartwell, furniture and books: and he gave all his
personal property not otherwise disposed of, to his executors, to
pay his debts, funeral expenses and legacies, and, if it should be
inadequate for those purposes, then the furniture, books, and

t This release was inaccurately drawn.
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wines in the house at Hartwell, to be sold, or such parts as
might be necessary and ‘most-agreeable to the defendant to part
with; and he expressed a hope that the pictures would remain,
being mostly family ones.

The testator died a bachelor, on the 27th of September, 1827,
leaving the defendant and two ladies, the defendant’s aunts, his
co-heirs ex parte paterni. * * *

Upon Sir George Lee’s death, the defendant, Dr. Lee, entered
into possession of his estates. Afterwards, by indentures of lease
and release, made between the plaintiff Lord Harcourt, of the one
part, and the plaintiff Sir George Anson, of the other part, reciting
the before-mentioned deeds, and Sir George Lee’s will, ‘and
that the defendant had entered into possession of the estates
subject to the power, as the devisee or appointee thereof, under
Sir George Lee’s will, although the plaintiffs were not disposed
to admit his right thereto, (with the exception of the mansion-
house, during his life,) and that Lord Harcourt, having no issue,
and being unwilling to enter into any litigation respecting the
estates, had agreed to relinquish all his right and interest
therein, if any, under the will of Sir William Lee and the inden-
ture of bargain and sale of 1801, in favour of Sir G. Anson;
Lord Harcourt conveyed the estates (subject to such estate and
interest therein, if any, as the defendant might be entitled to)
to Sir George Anson in fee. * * *

The bill prayed that it might be declared whether the
defendant, -under Sir George Lee's will, was entitled to any
and what (if any) interest in the hereditaments comprised in
Sir William Lee’s will, and the bargain and sale and recovery,
and that he might deliver up, to the plaintiffs, or one of them,
the possession of the said hereditaments, except so much thereof
as he might be entitled to under Sir George Lee’s will. * * *

Lord Harcourt died without issue, before the suit was heard,
without having done any act to bar the entail created by the will
of Sir William Lee.

Sir Edward Sugden, Mr. Knight and Mr, Kindersley, for the
plaintiff, Sir G. Anson :

* * B8ir George Lee has shewn the most anxious desire to
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keep alive the limitations in the will of Sir William Lee. In the
deed of 'November, 1801, instead of limiting the estates, in default
of appointment, to himself in fee, he limits them to the uses
expressed in his brother’s will ; and, when he takes the recon-
veyance in November, 1808, he re-creates the same uses. With
respect to the transfer of the mortgage made by the deeds of
1810, all that can be said, is that the former uses were not
expressly kept on foot. Itis a settled rule of this Court that,
where an estate is settled to particular uses, and the party claiming
under those uses is enabled, either by the exercise of *a power,
or otherwise, to create a charge upon the estate, there must be an
intention shewn, either by express recital, or by dealing with the
estate in the way of limitation, to defeat the uses further than is
necessary to effect the express purpose of the instrument. * *
Sir George Lee, the original mortgagor, joined in the transfer,
merely to satisfy Danby that the whole 20,000l. *still remained
due. He had an estate of inheritance in the property, and also
a general power of appointment ; therefore, it cannot be said that
it was desirable for him to possess a larger estate than he had,
and he had before shewn, by three several instruments, that he
did not wish to have any different interest. * * It is incum-
bent on the defendant to shew that there was a change of inten-
tion, and that something more was meant than merely to make
a mortgage. * *

The next question was whether, considering the power as
existing, Sir George Lee’s will was or not an execution of that
power.

(It is unnecessary in the present state of the law to preserve
that part of the report which deals with this question.]

The cases cited for the plaintiff were Perkins v. Walker,t
Thorne v. Thorne,} Jackson v. Parker,§ Innes v. Jackson,. Rus-
combe v. Hare,M Reeve v. Hicks,+t Bennett v. Aburrow.}; * * *

TrE VicE-CHANCELLOR :
I have considered of this case since yesterday, when the

t+ 1 Vern. 97. Ves. 356, 1 Bligh, 104).
t Ibid. 141, 182. € 19 R. B. 1 (6 Dow, 1).
§ Amb. 687. ++ 25 R. R. 241 (2 §. & St. 403).

| 10 R.B. 190; 20 R.R.45 (16  1f 7 R. R. 131 (8 Ves. 609).
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arguments for the plaintiff were concluded; and I cannot divest
my mind of the impression that the reservation of the equity of
redemption, in the release of 1810, has had the effect of giving,
in equity, the fee-simple to Sir George Lee.

Cases like Innes v. Jackson, and the other case alluded to, in
Dow’s Reports, are not, I think, similar to the present. Because,
in cases of that description, the question always has been, how
far the mere limitation of the equity of redemption, which is
something ultra the only purpose that is apparent on the face of
the deed, namely, the creation of an incumbrance on the wife’s
estate, shall deprive her of her beneficial inheritance beyond the
letting in of the charge. It certainly is the clear law that, if
there is, on the face of the deed, an intention that the wife shall
join, either for the purpose of conveying the estate or destroying
her dower, or some particular charge that she might have, for
the benefit of the incumbrancer who took from the husband,
then the mere limitation, of the equity of redemption, to the
husband, shall have the effect of defeating the wife’s interest for
the benefit only of the husband’s incumbrancer, and shall not
give a new benefit to the husband. Cases of that sort appear to
me not to have the least similarity to the case now before the
Court. Because Sir George Lee, by the limitations in the recovery
deed of 1801, did not take, to himself, the equitable fee, which
he might have done, but restricted himself, and limited the estate
to such uses as heshould, by deed or will, appoint, and, in default
of appointment, the equity was to go according to the limitations
of Sir William Lee’s will. It appears that the legal estate was
outstanding, and dealt with in a particular way; and that, in the
year 1808, there was a recognition, by two distinct conveyances,
that the equity of redemption should remain bound as it was by
the limitations in the recovery deed of 1801. The person who
prepared the release of 1810, had, distinctly, before him, (not-
withstanding the blundering way in which that deed is drawn),
those *deeds which shewed what had been the intention of Sir
George Lee in 1801, and that there was the continuance of the
same purpose in 1808. The power is fully recited, by means of
which alone could there have been a safe conveyance of the
estate, so as to bind Sir George Lee to the new mortgagee. Then,
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though the original power was recited, and though the deeds
were recited which shew that, in similar transactions, there was
an express reservation of the very limitation which created the
power exercised, by Sir George Lee, by the deed of 1810, the
person who framed that deed deliberately departed from that
form of limitation, and reserved the equity of redemption to Sir
George Lee, his heirs and assigns.

Now I must suppose that that which is expressed in the deed,
was what was intended by the parties to it, unless there is some-
thing in the character of the parties, that necessarily rebuts that
presumption. Where the husbard and wife are dealing with the
wife’s estate, there is something, in the character of the parties
to the deed, which rebuts the presumption that the equity of
redemption was intended to go to the husband’s heirs. In this
case it seems to me that the presumption is the other way;
because Sir George Lee was himself taking, by means of this
limitation of the equity of redemption, a more beneficial interest
in his own estate than he had, for some reason or other which
is not disclosed, thought proper to give himself by the deeds of
1801 and 1803. In my mind there is nothing whatever to rebut
the inference which arises from the plain expressions of the deed
of 1810; but there is something that tends to support the
inference, that that was intended which is expressed.

Without doing any violence to any of the decided cases, (and
I should be extremely unwilling to depart, in the least, from the
rule established by Innes v. Jackson and cases of that description,)
I think that I am bound to decide in this case, that the first
question is, in effect, concluded by the form in which the equity
of redemption was reserved by the deed of 1810.

With respect to the objection founded on what has taken place
between Earl Harcourt and Sir George Anson, since Sir George
Lee’s death, it amounts to this, that Earl Harcourt claiming to
be tenant in tail in possession, with remainder to Sir George Lee
in fee, *released his right to Sir George Anson. Now there are
many things which a man may release which he cannot convey ;
and I do not see any reason, in this case, why Earl Harcourt
should not have released such right or interest as he had in these
estates ; and therefore I think that that objection is unfounded.
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FAZAKERLY '». FORD.¥
(4 Simons, 390—419.)t

W. G., by his will dated ip 1775, devised his estates to his nephew for
life, with remainders to his first and other sons in tail male. T. G. the
nephew’s eldest son, after his father’s death, suffered a recovery, and
limited the estates to himself for life ; remainder, subject to a term for
securing a jointure, and raisiug portions for his younger children, to
his first and other sons in tail male. 8. F., by his will dated in 1804,
devised his estates to trustees, in trust for the second and subsequently
born sons of T. G.in tail male: provided that if the lands devised by
W. G. to T. G. in tail male, should descend to or devolve upon any son
of T. G., or any heir male of such son, and the person on whom those
lands should descend or devolve, should, under the trusts of his, S. F.’s
will, be tenant in tail male of his estates, 8o as to be then actually in the
possession or receipt of the rents and profits thereof; then his estates
should be in trust for the person who would be entitled to his estates
under his will, if the person on whom W. G.’s estates had so descended
or devolved were dead without issue. T. G. had three sons: the eldest
died in his lifetime ; then T. G. died: Held, that as W. G.’s estates came
to T. G.’s second son encumbered with the term, S. F.’s estates did not
go over under the shifting clause.

[THE facts and documents material to the decision in this case
are sufficiently set forth in the judgment, with the exception of
the shifting clause referred to in the head-note, which, as set
forth in the statement of S. H. Fazakerly’s will, ran as follows :]

‘“ Provided always, and I do hereby declare my will and mind
to be, that, in case and so often as the manors, lands, fenements
and hereditaments devised by the will of William Gellibrand,
late of Chorley in the said county of Lancaster, Esquire, deceased,
to the said Thomas Gellibrand, for an estate in tail male, shall
descend to or devolve upon any son of the said Thomas Gelli-
brand, or any heir male of the body or respective bodies of any
such son or sons, and the *person upon whom the said manors,
lands, tenements and hereditaments shall so descend or devolve,
shall, under the trusts hereinbefore expressed or contained, be
tenant or tenants in tail male of the messuages, lands, tene-
ments, rents and other hereditaments, hereinbefore by me devised,
80 as to be then actually in possession or entitled to the rents,

t+ A case was sent by Lord Tox, J. dissented (1 A. & E. 897).
BrovaHAM, L. C. on appeal to the 1 Cited by Kav, J., Reid v. Hoare

K. B,, and three out of four Judges (1884) 26 Ch. D. 363, 370.
confirmedtheV.-C.’sdecision; TAUN-
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FazakerLy issues and profits thereof, and there shall, at the same time, be

Te
FORD.

[ 413 ]

any other son of the said Thomas Gellibrand, or any heir male
of the body of any such other son, or any legal possibility of any
such other son, then and in such case, and so often as the same
shall happen, the estate or estates hereby declared fo be in trust
for or for the benefit of any such person or persons who shall so
become entitled to the messuages, lands, tenements, rents and
other hereditaments devised by the said will of the said William
Gellibrand as aforesaid, shall absolutely cease and determine ;
and then and in such case, and s0 often as the same shall happen,
the messuages, lands, tenements, rents and other hereditaments
hereby devised, shall, immediately thereupon, be in trust for the
person or persons who would be entitled thereto if the person
upon whom the estates devised by the will of the said William
Gellibrand shall so descend or devolve as aforesaid, were then
actually dead and there was a failure of issue inheritable under
the estate in tail male hereinbefore devised in trust for him as
aforesaid, save and except nevertheless and so as that if, at the
time of such descent or devolution, there shall neither be any
such other son, nor any heir male of the body of such other son,
the cesser or determination of the estate so directed to cease and
determine, shall, during such vacancy, be suspended, and not
take place.” '

(Sir E. Sugden and Mr. Walker for the plaintiff, who claimed
to retain the property devised by the will of S. H. Fazakerly on
the ground that the shifting clause had never come into operation.

Mr. Pepys and Mr. Duckworth, for the defendant, who claimed
under the shifting clause.

Mpr. Walker, in reply.]

THE VicE-CHANCELLOR :

In this case, William Gellibrand, by his will made in December,
1775, devised certain estates to Thomas Hawarden, his eldest
nephew, for life; with remainder to his first and other sons in
tail male. The testator died in 1787, and his eldest nephew took

A}
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the name of Gellibrand.-He had a son named Thomas; and, in Fazagervy

the year 1801, Thomas, the tenant for life, and his son, the tenant
in tail in remainder, suffered a recovery of the devised estates;
and, by the recovery-deed, uses were declared in favour of Thomas,
the son, for life, with *remainder to trustees for a term of years
for the purpose of raising portions for his younger children, with
remainders to the first and other sons of the marriage, successively,
in tail male; and with the ultimate remainder to the right heirs
of Thomas, the son. By the recovery-deed a power of sale and
exchange was given to certain trustees; and Mr. Fazakerly, the
testator, whose will is8 in question in this cause, was one of the
trustees of the term for raising portions, and did, himself, execute
the recovery-deed. The power of sale and exchange was in the
usual form ; and, in exercise of that power, some portions of the
estate were sold, and new estates were purchased with the pro-
ceeds. Thomas, the son, had three sons; William, his eldest
son, the plaintiff, his second son, and Hawarden Thomas, who is
a defendant in this cause.

Mr. Fazakerly made his will, which was dated the 27th of
June, 1807, and thereby devised all his real estates, to certain
persons so as to give them the legal estate in fee, in trust for the
second son of Thomas Gellibrand, the tenant for life under the
settlement, in tail male, with remainder in trust for his third and
-every subsequently born son, successively, in tail male, with divers
remainders over: and, in his will, he introduced a proviso, that
the persons who were devisees, should take the name and arms
.of Fazakerly, and another proviso, the effect of which was that,
during the minority of any person entitled to the possession of
his estates under the trusts of his will, the trustees should receive
the rents, and, after making an allowance for the maintenance
-of the infant, should accumulate the surplus, and lay out the
.accumulations in the purchase of estates, to be conveyed to them
upon *the subsisting trusts of his will. Then he introduces the
following shifting clause, upon which the question in the cause
.depends : * Provided always, &e.”

The testator made several codicils to his will, the last of which
was dated on the 28th of June, 1818 ; and he died in the same
year. In the year 1816, William, who was the eldest son of

9—2

[
Forb.

[ *414]

[*415 ]



132

o

1831. CH. 4 SIMONS, 415—416. (R.R.

memn.r Thomas the tenant for life, died an infant; and, in 1828, Thomas

FOBD

[ *416 ]

died. In 1829 the plaintiff attained 21 ; and the question
is, whether, by virtue of the shifting clause, he has ceased
to have an estate in tail male in the tenements devised by
Mr. Fazakerly’s will; and the decision of that question depends,
mainly, upon the meaning that is to be put upon the word
‘ devolve.”

I am extremely unwilling, at any time, to make the decision of
an important question depend upon the nice and accurate con-
struction of any particular word; but I would rather construe
the will by a fair and general interpretation of the words, having
regard to what is shewn, upon the face of the will, to be the
obvious intention of the testator.

This testator has contemplated two events: the descent of the
Gellibrand estate, and the devolution of it upon a person who
might be tenant in tail male under his own will. Descent is out
of the question. Did then the Gellibrand estate devolve 2 Now
I apprehend that the common meaning of the word ‘‘ devolve,”
when it is used as a neuter verb, is ‘‘ to come in succession ; "’
and it appears to me that, if the decision of this case depended
solely upon the question whether or not, under the limitation in
the *settlement to the first and other sons of Thomas, the tenant
for life, the Gellibrand estate did devolve upon the plaintiff,
I should say that it did devolve upon the plaintiff, as far as the
mere taking in succession by virtue of that limitation is concerned.

But there is something more to be considered ; for it cannot be
supposed that the testator meant, by the word ‘devolve,”” that
the party upon whom the lands and tenements devised by
William Gellibrand, were to devolve, should have a less interest
in them at the time when the cesser of his own estate was to take
place, than the unencumbered right to enjoy the whole rents and
profits of the Gellibrand estate.

I am quite willing that the expression, ‘ manors, lands,
tenements and hereditaments, devised by the will of William
Gellibrand,” shall be taken to mean that which represented the
Gellibrand estate at the time of the testator’s death, so as to
exclude those portions of the original estate which, under the
power of sale and exchange, had been sold or exchanged, and so
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as to include that property which, under the same power, had, by Fazaxerry

substitution, whether in the shape of land, or in the shape of
money impressed with a trust to be laid out in the purchase of
land, become part of the estate. But then I think that the
testator cannot be supposed to have meant, by the term *“ devolu-
tion,” the taking of less than the full, unencumbered possession
and enjoyment of that which was either the original estate or a
substitution for it.

The testator has, certainly, framed the shifting clause with far
less attention to the selection of words *which would clearly point
out his intention, than he has the clauses that precede it, and
the power of sale and exchange, which follows it. In the clause
which directs the taking of the name and arms, he has thus
expressed himself: * I declare my will and mind to be, that all
and every the person and persons who, by virtue of the trusts or
devises hereinbefore contained, or of the proviso, or any codicil or
codicils to this my will, shall become entitled to the actual free-
hold of the messuages, lands, tenements, rents and other heredita-
ments, the trusts of which are hereinbefore declared, shall and
do within the space of one year, &c.”” Now there the testator
has, expressly, pointed to the circumstance that the party to take
the name and arms, is the party entitled to the actual freehold,
not the party upon whom his estate should devolve, but he has
designated the particular nature of the possession and the right
that the party should have, who was to take his name and arms.
Then, in the clause that directs the maintenance and accumula-
tion, he has declared, ¢ that, if at any time hereafter, the person
or persons for the time being entitled to the possession or to the
rents, issues and profits of the messuages, lands, tenements, rents
and other hereditaments hereinbefore mentioned to be hereby
devised, under the trusts of this my will, shall be under the age
of 21 years, &c.”” So that he has marked, in words that leave no
sort of doubt, what it was that he meant, and he has expressed
himself that the accumulation shall take place in the event of the
person being under 21, and entitled to the possession, or
to the rents of his estates. Then, in the power of sale and
exchange, which follows the shifting clause, he has declared that
it shall be lawful for the devisees in trust, at the request and by

Fofm.
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FazaxeeLy the direction: *of the person, for the time being, entitled to the

v.
Forp.
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possession, or to the receipt of the rents and profits of his estates,
&c. Nowitis veryremarkable that, though there is that particalar
description which leaves no doubt upon the three clauses which
I have mentioned, the shifting clause is left solely to depend upon
the meaning to be attributed to the general word ¢ devolve.”

It was said that it must be taken that the testator made his
will with reference to the settlement of 1801; and I was so
anxious to see what might be collected from a perusal of the will
and all the codicils, that I did not think it right to decide the
case, until I had perused them all. But I do.not find anything
that at all warrants the assertion that the testator made his will
with reference to the settlement of 1801 : on the contrary, it
rather appears to me (if the decision is to be founded, at all,
upon that circumstance,) that the testator made his will without
reference to the settlement of 1801, and that the only instrument
that he has referred to, is the will of William Gellibrand.

Now I am quite willing to have this case decided upon the
general words in the will, as they stand ; and it is observable
that the testator has not said, in case the party shall be entitled
to the rents, issues and profits, or any part thereof, but has used
words which, in my opinion, point to an estate of freehold or in
tail, to an estate the possession of which would give the party a
right to the whole rents and profits. By the recovery-deed of
1801, a charge was created upon the Gellibrand estate, and,
therefore, the party who was made first tenant in tail under
Mr. Fazakerly’s *will, has not become entitled to the absolute,
unfettered and unencumbered possession and enjoyment of the
Gellibrand estate.

It is, I think, most consistent with the general words used by
the testator, to give them a general meaning, and not to say that
the party has had the estate devolve upon him, when, in fact, he
has become entitled to the estate as tenant in tail in possession,
but subject to a charge. I must construe this clause, in the
same way as if the Gellibrand estate had been charged to its full
value, that is, to such an amount as would have absolutely
destroyed the beneficial enjoyment of it. The testator meant, in
effect, to say that, if the party who should be tenant in tail of
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his estate, should ever have the full, beneficial enjoyment of the
Gellibrand estate, he should cease to have the Fazakerly estate :
but my opinion is that that event has not happened, and, con-
sequently, that the shifting clause has not taken effect.

HUNTER ». JUDD.
(4 Simons, 455—461.)
[THis case was substantially a re-hearing of the case of Judd
v. Judd, 80 R. R. 208 (8 Simons, 525) and is reported with that
case, see 30 R. R. 207.—O0. A. 8.]

LYDE v». MYNN.
(4 Simons, 505—509.)

[TH1s case was reported on appeal in 1 My. & K. 683. That
report will be given in a later volume of the Revised Reports.]

DOUGLAS ». RUSSELL.¥
(4 Simons, 524—537 ; affirmed 1 My. & K. 488.)

An assignment by the owner of a ship of freight to be earned, is good
as against the assignee in bankruptcy of the cwner, and notice of the
assignment given to the charterer will take the freight out of the order
and disposition of the owner.

A ship-owner assigned fifteen sixteenths of a ship to his creditor, in
trust to sell, and retain his debts, and afterwards became bankrupt. The
ship was subsequently sold : Held, that the creditor must bear his propor-
tion of the seamen’s wages and other expenses on account of the ship.

By an indenture dated the 18th of December, 1824, and made
between William Gibson, of Liverpool, merchant, of the one
part, and the plaintiffs, who were merchants in London, of the
other part, reciting that Gibson was the owner of certain shares
in the ships La Plata and Hannah,and was the sole owner of the
ship Anacreon, then lying at St. John’s, New Brunswick, and
that he had applied to the plaintiffs to open a credit in his favour,

t Liverpool Marine Credit Co. v. Wilson (1872) L. R. 7 Ch. 507, 41 L. J. Ch.
798 ; Ex parte Lovering (1874) L. R. 9 Ch. 621, 43 L. J. Ch. 116.
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to the extent of 7,000L., by accepting drafts, or bills of exchange
to be drawn' on the 'plaintiffs, by him, as he might find it neces-
sary, and for which he had proposed to provide previously to
their coming to maturity, and that, in order to induce the plain-
tiffs to accede thereto, he had proposed to assign to them his
interest in those ships, to which they had agreed; Gibson
assigned, to the plaintiffs, all his shares, right and interest in
the ships, with the tackle, apparel and appurtenances thereunto
belonging, subject to a proviso for the redemption of the same on
payment by Gibson, to the plaintiffs, after request in writing, of
all such sums of money as the plaintiffs should become liable for
as aforesaid, and as they should, at any time thereafter, advance
and pay, or become liable to pay, for his use, or on his account,
or which might be due or owing to the plaintiffs, together with
interest at 51. per cent. per annum, to be computed *from the
respective times of the advance, payment, or becoming due thereof
respectively. And Gibson covenanted that, on the arrival of the
Anacreon in England, all proper deeds, instruments and memo-
randums should be executed, and all proper measures taken for
completing the assignment thereof to the plaintiffs. And it was
agreed that the plaintiffs should stand possessed of the ships
upon trust, if default should be made in payment of the said
sums of money, or the interest thereof, after such request as
aforesaid, to sell the same and apply the proceeds in payment of
such sums of money as might be due and payable, by Gibson, to
the plaintiffs, or which the plaintiffs should become liable for
under the said indenture, with all interest in respect thereof,
and, should pay the surplus of the monies to Gibson, his execu-
tors, administrators and assigns: and it was declared that the
indenture should not extend to secure, to the plaintiffs, a greater
sum than 7,000l. By an indenture of the 11th of January, 1825,
reciting that the Anacreon had not then arrived at Liverpool,
and that her arrival was not expected till March then next,
Gibson assigned, to the plaintiffs, his three fourth shares in the
ship Ulverstone, which was then on a voyage to New Orleans,
upon the same trusts as were declared concerning the other
ships; but subject to a proviso for making void the assignment
upon the transfer of the Anacreon being completed.
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Gibson, being, the owner of another ship called the Elizabeth,
by an indenture of the 20th of January, 1826, assigned, to the
plaintiffs, fifteen sixteenth shares of that ship (the remaining
sixteenth being reserved for the captain, who, however, declined
to take it) upon the *same trusts as were declared concerning
the other ships.

On all these transactions the requisites of the Ship Registry
Acts were complied with.

By an indenture of the 17th of July, 1826, and made between
Gibson of the one part, and the plaintiffs of the other part, after
reciting that it might happen, by reason of the depreciation of
the value of the said ships or vessels, or by other contingencies,
that the before-mentioned assignments might prove inadequate
securities, to the plaintiffs, for the monies thereby intended to
be secured, and that it might happen that, to meet Gibson’s
occasions, the plaintiffs might extend their credit in his favour,
beyond the then amount thereof ; and that, in order to provide
for such contingencies, Gibson had agreed to assign, to the
plaintiffs, for their further security, all his share and interest
in all the freight and freights, earned or to be earned by the four
aftermentioned ships, and all policies of insurance effected or to
be effected on such freight and freights, upon the trusts therein-
after expressed : it was witnessed that, in pursuance of the said
agreement, and in consideration of such debts or sums of mohey
as then were, or thereafter might become due and owing, by
Gibson, to the plaintiffs, in respect of any liabilities or advances,
of the plaintiffs, for his use or on his account, or otherwise, with
lawful interest for the same respectively, and, for better securing
the payment of the same, Gibson assigned, to the plaintiffs, all
his shares, right and interest whatsoever, of and in all sums of
money then due and payable, or thereafter to become due or
payable, to the owners of the La Plata, the Hannah, the Ulcer-
stone *and the Elizabeth, for the use, hire or freight thereof,
under any existing or future charter-party or charter-parties, or
other contract or contracts, or otherwise howsoever, and of and
in all policies of insurance which then were, or might thereafter
be effected on those ships or any of them, and on the freight or
freights, sum or sums of money thereby assigned, and of and in
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all and every charter-party and charter-parties, then or there-
after to be made or entered into, in respect of the same ships or
any of them : upon trust, to call in and receive all the sums of
money which were, or might be due upon or by virtue of all such
freight, policies of insurance, and other the premises thereby
assigned, when and as the same respectively should become due
and payable; and thereout, after deducting their expenses, to
retain all such sums of money as then were, or might thereafter
be or become due, by Gibson, to the plaintiffs, upon any account
whatsoever, or which they should become liable to pay for him
or on his account, with interest at 5I. per cent. per annum ; and,
after full payment and satisfaction thereof, in trust for Gibson :
and Gibson appointed the plaintiffs to be his attornies, to recover
and receive the sums which might become due for or in respect
of the freight, policies and premises thereby assigned.

Upon the security of these assignments, the plaintiffs advanced,
various sums to Gibson, and accepted bills of exchange on his
account ; so that, in April, 1827, he was indebted, to them, in
8,000L.: but the plaintiffs did not take possession of, or exercise
any acts of ownership over the ships, but suffered Gibson to con-
tinue in the possession and control of them, and to continue to
receive their freight and earnings, and to act, in all *respects, as
their owner. By a charter-party of the 16th of January, 1827,
and made between Gibson of the one part, Solomon Levey, of
London, merchant, on behalf of himself and his co-partner,
Daniel Cooper of Sydney, New South Wales, of the other part,
Gibson let to freight, the Elizabeth, then lying in the port of
Liverpool, to Levey and Cooper, for the voyages after mentioned ;
and Gibson covenanted that the vessel should be ready to take

- on board a cargo within 14 days from the date thereof, and should

then proceed to Sydney, and there deliver her cargo to the house
of Cooper and Levey, and then take on board another cargo, and
proceed to London: and Levey and Cooper covenanted to pay
freight, to Gibson, at such rate per ton, upon the outward and
homeward cargoes, as therein mentioned, the payments to be
made as follows, 500l. within 20 days after the commencing
loading at Liverpool, and the remainder of the freight for the
outward-bound cargo, within 30 days after the discharge of
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the same at Sydney, by Government bills on the Lords of the
Treasury, and, that the homeward freight should be paid in
London, as customary for vessels in the same trade.

Pursuant to this charter-party, the Elizabeth was loaded, by
Levey, at Liverpool, and in February, 1827, proceeded on her
voyage to Sydney, where she arrived, in August following. The
whole of the freight for this voyage was received by Gibson. On
the 8rd of October, 1827, the plaintiffs’ solicitors served Levey
with a written notice of the assignment of the 17th of July, 1826,
and required him not to pay any monies due, or to become due,
from him, for the freight of the Elizabeth, to any person but
the plaintiffs. In November, 1827, Gibson having enclosed the
charter-party in a *letter to Levey, which the-latter refused to
take in on account of the postage, the plaintiffs, under an order
from Gibson, obtained the letter from the post-office and took
out the charter-party. The plaintiffs having informed Gibson
that they had obtained the charter-party, he wrote to them, and
desired that they would keep possession of it until the arrival of
the Elizabeth.

On the 15th of March, 1828, Gibson became bankrupt, and
the defendants, Russell and Phillips, were chosen his assignees.
In April, 1828, the Elizabeth returned from Sydney to the port
of London ; and, immediately on her arrival, the assignees took
possession of her, together with her cargo and bills of lading, and
gave notice to Levey not to pay any part of the homewa.rd freight
to any persons but themselves.

The crew of the Elizabeth having threatened to commence
proceedings in the Admiralty Court for the recovery of their
wages, the plaintiffs, for the protection of their interest in the
ship, paid the wages, and also the charges for pilotage, repairs,
dock and other dues on account of the ship. It was afterwards
agreed, between the plaintiffs and the assignees, that the ship
should be sold, by the shipbroker of the plaintiffs, and that the
expenses of the sale should be borne by the parties, in proportion
to their shares. The ship was sold accordingly; and the plain-
tiffs conceiving that, as they were only mortgagees, the owner of
the ship ought to reimburse them for what they had paid for the
seamen’s wages and otherwise on account of the ship, claimed to
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retain the amount of their disbursements, out of the proceeds of
the sale of the one sixteenth, belonging to the assignees. But the
assignees would *not allow the plaintiffs’ claim, and refused to
deliver the bill of sale to the purchaser, after they had executed
it, unless their share of the proceeds were paid to them clear of
all deductions, except for the expenses of the sale; and accord-
ingly the plaintiffs paid, to the assignees, their share of the
proceeds, without deducting the disbursements, but under a
protest.

The bill prayed that Levey might be ordered to pay the home-
ward freight to the plaintiffs ; that the plaintiffs might be declared
to be entitled to a lien on the one sixteenth of the Elizabeth which
belonged to the assignees, for the amount of the wages of the
crew and the other payments made by them on account of the
ship, and that the plaintiffs might receive satisfaction, out of
the bankrupt’s estate, for so much of their disbursements as the
one sixteenth should not extend to pay.

The defence set up by the assignees was: 1st, that the assign-
ment of the 17th of July, 1826, so far as it related to freight to
be earned, was void :

2nd, that the homeward freight remained in the order and
disposition of the bankrupt, at the time of his bankruptecy :

3rd, that the assignees were not answerable for more than one
sixteenth of the seamen’s wages and other disbursements on
account of the ship.

Sir E. Sugden, Mr. Knight, and Mr. Campbell, for the
plaintiffs :

* * The right to the freight must always follow the right to
the vessel : Dean v. M‘Ghie.t * * *

Before the bankruptcy, notice of the assignment of the freight
was given to the charterer, and, by Gibson’s authority, the charter-
party was deposited with the plaintiffs. Every thing, therefore,
was done to take the freight out of the order and disposition of
the bankrupt. }

The assignees stand in the place of the bankrupt. He was the

t 4 Bing. 45. 3 Swanst. 392). See Williams v.
1 19 R. R. 227 (Ez parte South, Thorp, 29 R. R. 96 (2 Sim. 257).
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owner in possession, and therefore was liable to pay all the
expenses of the voyage. If Gibson had remained solvent, he
could not have thrown those expenses upon the 15-16ths which
were mortgaged to the plaintiffs, * * *

The plaintiffs have paid what they were not liable for ; and,
therefore, they have a right to stand in the place of those whom
they paid. The crew had a lien on the ship for their wages;
and, as the plaintiffs have *satisfied their demand, the lien is
preserved to them, and the assignees must take the one sixteenth
subject to the same lien as Gibson would have taken it.

At the conclusion of the arguments for the plaintiffs, the
V1ce-CHANCELLOR expressed it to be his opinion that the plaintiffs
had no equity to throw the whole of the seamen’s wages upon
the one sixteenth of the ship, which, at the time of the assign-
ment, was reserved for the captain of the ship, but which he
declined to take.

The Solicitor-General and Mr, Blunt, for the defendants,
the assignees of Gibson :

An assignment of future freight is absolutely void. It is not a
chose in action, but a mere possibility. * * *

There is no evidence to shew that the freight was taken out of
the order and disposition of the bankrupt. * * The bankrupt
paid all the expenses of the several outfits of the ship, and
entered into all the contracts respecting it, without any inter-
ference on the part of the plaintiffs : Lingard v. Messiter.+

Mr. G. Richards for the defendant Levey.

TrE ViceE-CHANCELLOR:

1 entertain no doubt upon this case.

The main question is whether the plaintiffs are entitled to the
whole proceeds of the freight, for the voyage from Sydney to the
Port of London.

It appears that, in December, 1824, Gibson had applied to the
plaintiffs to open a credit in his favour, to the extent of 7,000l ;

t 1B. & C. 308.
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and that, in: order to secure the advances which they might
make to him or on his account, to an amount not exceeding that
sum, he made an assignment to them by way of mortgage, of
certain ships and shares of ships to which he was entitled. On
the 11th of January, 1825, Gibson assigned to the *plaintiffs his
interest in another ship, called the Ulverstone, upon the same
trusts as had been declared by the deed of December, 1824; and,
in January, 1826, Gibson made & similar assignment to the
plaintiffs of fifteen-sixteenths of a ship called the Elizabeth.
Considerable dealings having taken place between Gibson and the
plaintiffs, by an indenture of the 17th of July, 1826, he assigned
to the plaintiffs his shares and interest in all sums of money then
due or thereafter to become due, for the freight of the Elizabeth,
and of the other ships, under any existing or future charter-
parties, in trust to secure, to the plaintiffs, the sums then due
and thereafter to become due from him. In January, 1827, the
Elizabeth was chartered by the defendant Levey; and she soon
afterwards sailed from Liverpool to Sydney, in New South
Wales. In April, 1828, she returned to the Port of London ; and,

"Gibson having shortly before become bankrupt, she was taken

possession of, on her arrival, by an agent for his assignees.

Now, is there anything in the policy of the law to prevent an
assignment of future freight, by the owner of & ship? There can
be no more objection to such an assignment, than to a contract
for the assignment of the freight of a voyage intended to be made
by a ship, which the party making the contract has it in contem-
plation to purchase; which is the case put by Lord Erpon, in his
judgment in the case of the ship Warre.t

At the time of the assignment, the Elizabeth was on a voyage
to Quebec; and, when she returned, her freight was received by
Gibson. He also received the freight for.the subsequent voyage
to New Brunswick, and also for the outward voyage to New
South Wales. *But does it follow, because the assignees have
permitted order and disposition fo remain as to some of the
freight, that they are not entitled to receive any subsequent
freight ? A mortgagee may permit the mortgagor to receive the
rents of the mortgaged estate for a certain time after the mortgage,

+ 8 Price, 269, n.
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but that does not, preclude -him from subsequently obtaining
possession of the estate and receiving the rents.

In October, 1827, Gibson sent the charter-party, inclosed in a
letter, to Levey. Levey refused to take it in, because he did not
choose to pay the postage. Gibson afterwards sent an order to
the plaintiffs, by means of which they received the charter-party.
The plaintiffs then were placed in a situation which prevented
any objection being made, that the assignment of the freight was
not complete, on account of their not having the charter-party in
their possession.

In October, 1827, Levey was served with what appears to me
to have been a clear notice that there had been an assignment of
the freight to the plaintiffs. The plaintiffs, therefore, before the
bankruptcy, had all the possession of the freight that, from the
nature of the case, they could have had, and consequently it did
not remain in the order and disposition of the bankrupt at his
bankruptcy.

Declare that the plaintiffs are entitled to receive the whole
amount of the homeward freight of the ship Elizabeth, pursuant
to the charter-party in the pleadings mentioned, and to go in,
under the commission issued against him,t and prove the
remainder of their debt against hist estate. * * Declare that
the defendants, the assignees, are to pay one sixteenth part of
the disbursements and expenses on account of the ship after her
return from her last voyage.

On the 22nd of May, 1888, the Lorp CuaNceELLoR affirmed the
above decree Tas noted in 1 My. & K. 488. No report of the
judgment on the appeal is there given].

+ Sie.
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DAVIS ». JOHNSTON.t
(4 Simons, 539—545.)

A part-owner of a ship, which had been let to the East India Company
for a voyage to India, after the other part-owner had expended a large
sum in repairing it, and fitting it out for the voyage, arrested the ship
by process out of the Admiralty Court, and compelled the other part-
owner to give security for his share: the ship afterwards sailed to India,
and returned home: Held, that the part-owner who had taken the security,
was not entitled to any share of the profits of the voyage, but was bound
to pay his proportion of the repairs and outfit up to the time of the arrest.

Tre bill stated that, in 1812, James Davis, the late father of
the plaintiff, and the defendant became joint owners of a ship
called The Richmond, James Davis being entitled to one third,
and the defendant to the other two thirds: that on the death of
James Davis, the plaintiff, as his personal representative, became
entitled to his one third part: that, during the whole period of
such joint ownership, both in J. Davis’s lifetime and since, the
defendant had acted, exclusively, as the ship’s husband and
managing part-owner, with the consent of the other owner; that
between 1812 and the time of filing the bill, the ship had
performed six voyages, and that, from time to time after the
conclusion of the five first voyages, the defendant had paid to the
plaintiff, and to J. Davis in his lifetime, some monies on account
of the gains of the ship on the different voyages, but that, after
the conclusion of the sixth voyage (which was in December, 1819),
although the gains on that voyage in the hands of the defendant
amounted to 38,0650 10s. 2d., he evaded, although the plaintiff
had repeatedly applied to him for that purpose, to make any
dividend or payment on account of the profits of such sixth
voyage, under various excuses, until July, 1820, when the plaintiff,
for the first time, discovered that the defendant had hired the
ship to the East India Company, for & voyage to India, and had
expended the whole profits of the sixth voyage in fitting the ship
for her voyage to India. *The bill further stated that, if the
plaintiff had been previously apprized of the contract or charter-
party for the voyage to India, he would, as a part-owner, have
objected thereto, and would not have consented to the fitting the
ship for such voyage at an expense so great as to exhaust the

t+ A few words have been added to the head-note, which as it stood was
capable of misleading. See Lindley on Partnership, 6th ed. 34.—F. P.
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whole of the profits of the gixth voyage : that, having discovered
the intended voyage to India in July, the plaintiff was under the
necessity of arresting the ship, by process out of the Court of
Admiralty, and thereby compelled the defendant to give security
for the safe return of the ship: that, having so arrested the ship,
the plaintiff was excluded from all benefit of the voyage to India,
and that he ought not to be charged with any part of the expense
of the outfit for such voyage, but, on the contrary, ought to
receive from the defendant, his, the plaintiff’s, share of the profits
of the sixth voyage, without any deduction whatever on account
of such outfit. TwLe bill prayed for an account of the defendant’s
receipts, payments and disbursements on account of the ship,
since the plaintiff’s father and the defendant became the owners
thereof, and that the defendant might be compelled to pay to the
plaintiff what should be found due to him on taking the account ;
and that the defendant might not be allowed to retain any part
of the plaintiff’s share of the profits of the sixth voyage, on
account of the repairs or expenses of the outfit of the ship
preparatory to her voyage to India.

The cause was heard at the Rolls on the 2nd of December,
1822, when it was referred to the Master, to take an account of
all sums of money received, paid, laid out and expended, by the
defendant, for or in respect of the ship and the several cargoes,
freights, *earnings and profits thereof, since James Davis and
the defendant became the owners, with liberty to state special
circumstances.

The Master reported that the defendant had received, for freight
and earnings of the ship, sums to the amount of 52,952l. 0s. 8d.,
and had paid and expended, in respect of the ship, 47,860l. 14s.,
leaving a balance against the defendant of 5,5911l. 6s. 8d. : that
the defendant had acted as managing owner with the consent of
the plaintiff, and that the ship, having terminated her fifth
voyage, in June, 1818, the defendant, as managing owner,
engaged her on the sixth voyage, and expended, all the profits
of the fifth voyage, in the outfit for the sixth ; and that, on the
return of the ship from the last-mentioned voyage, in December,
1819, the defendant engaged her for the seventh voyage, by
charter-party with the East India Company, dated the 19th of
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January, 1820, by whichit was stipulated that various heavy
and substantial permanent repairs should be done to the ship,
and that she should be afloat on the 22nd of May, 1820: that,
for the purpose of putting the ship in a fit condition to perform
the voyage agreeably to the stipulation of the charter-party, it
was necessary to do considerable repairs to her, and to supply
her with stores and provisions, and to pay custom-house charges;
and that, previous to the arrest of the ship, the defendant had
properly caused to be done and supplied to the ship, out of the
profits of the sixth voyage, and at his own expense, repairs,
stores and provisions necessary for the ship and her intended
voyage, to the amount, in the whole, of 3,947l. 6s. 8d., and
which the Master allowed the defendant in taking the account
directed by the decree. *And the Master found that the repairs
and stores were of a substantial and permanent nature, and that
the same were not exhausted or worn out by or on the seventh
voyage, but, on the contrary, that the ship was very materially
increased in value thereby, and that she had the use and benefit
of them upon the subsequent eighth voyage. The Master further
stated that the plaintiff was fully aware of the negotiation for the
charter-party, and of the execution thereof, and of the doing
of the repairs and supplying the stores and provisions, and fully
acquiesced therein ; and that, at different times between the
months of January and June, 1820, both inclusive, the plaintiff
pressed the defendant to pay him one third of the profits of the
sixth voyage, but which the defendant refused, because the whole
and more would be necessary to pay the expenses of the repairs
and outfit for the seventh voyage: that all the repairs, stores,
provisions and custom-house expenses having been completed
and paid, and the ship being upon the point of sailing under the
stipulations of the charter-party, the plaintiff, on the 16th of
June, 1820, made an affidavit, before the Judge of the Admiralty
Court, that he was dissatisfied with the conduct of the defendant
in the management of the ship, and that it was necessary, for the
security of his one third part, that the defendant should give
security for the safe return of the ship, to the amount of 2,5001.,
the value (as the plaintiff swore) of such one third part: that,
accordingly, a warrant issued out of the said Court, for arresting
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the ship, which/was detained uritil the defendant gave bail, to the
plaintiff, to the amount of 2,500l., for the safe return of the ship :
that, by the maritime law, and the rules and practice of the
Court of Admiralty, in case the ship had been lost on her
*voyage, or in any other way prevented from returning to the
Port of London, the defendant and his bail would have been
compelled to pay the 2,500l. to the plaintiff, without further
inquiry as to the value of his share: that, at the time of the
arrest, the 2,500l. was the full value of the plaintiff’s share,
including the repairs, stores, provisions and expenses, and much
more than the previous value thereof, as the value of the whole
ship, previous to such repairs, &c., did not exceed 8,500L. : that,
by the rules and practice of the Admiralty Court, it is necessary,
in all cases of arrest, for the defendants to give bail for the sum
sworn to by the plaintiff, or else for a commission of valuation
to be issued out of that Court, and that, upon such valuation,
the value of the ship is taken, according to the state of it at the
time of the arrest, with all the repairs, stores and provisions
that may, at the time, have been done or supplied to her.

The defendant excepted to the report on the ground that the
Master had charged him with the sum of 9,608l., being the
freight paid to him for the seventh voyage: and because the
Master, by so charging the defendant, had found, on the general
account directed by the decree, a balance of 5,591l. 6s. 8d., to be
due from him ; whereas he ought to have found 1,834l. 14s. 6d.,
to be due to him, as would have been the state of the account
if the Master had (as the defendant contended he ought to have
done) excluded the 9,608l., received for freight of the seventh
voyage, from the account.

The cause having come on to be heard on the exceptions, and
for further directions,

Sir Edward Sugden and Mr. Gambier, for the plaintiff, said
that the defendant was precluded from entering into any discus-
sion as to the plaintiff being excluded from his share of the
profits of the seventh voyage, by the terms of the Decree, which

directed the account of all the voyages made by the ship to be:

taken generally.
10—2

147
Davis

r.
JOHNSTON.

[ *543 ]

[ 644 )



148

DaAvis

1881. CH. 4 SIMONS, 544—545. - (r.R.

The Vice-CHaNCELLOR, after hearing Mr. Knight and Mr. J.

Jomf;-mx_ Manrtin for the defendant, allowed the objection, but ordered that

[ *545 ]

the cause should stand over to enable the defendant to have it
reheard, and the Decree qualified by inserting in it a reservation
of the question as to the seventh voyage.

The cause was accordingly reheard at the Rolls, when the
MasTer oF THE Rorns declared that the account directed by
the Decree was to be without prejudice to any question between
the parties as to the right of the plaintiff to a share of the freight
and earnings of the ship in respect of the seventh voyage, and as
to the liability of the plaintiff to contribute, as a part-owner, to
the disbursements on account of the ship, between the termina-
tion of the sixth voyage, and the arrest of the ship by the plaintiff.

The cause having come on again on the exceptions, and for
further directions, it was contended by

Mpr. Knight and Mr.J. Martin, for the defendant, in support
of the exceptions, that the plaintiff was excluded from all partici-
pation in the profits of the seventh voyage, by having arrested
the ship, and thereby obtained security for the payment of the
tull value of his share, in case she did not return to the Port *of
London ; and that the plaintiff had so admitted by his bill, which
stated that, by the arrest, he gave up or was excluded from any
share of profit from the voyage then in contemplation : that,
although the plaintiff was so excluded, still he was bound to pay
his proportion of the expenses of the voyage incurred previous
and up to the time of the arrest, by reason of the whole of those
expenses, or the benefit thereof, being included in the sum for
which the defendant was compelled to give security, to the
plaintiff, in the Admiralty Court.

Mr. Gambier for the plaintiff referred to the case of the ship
Apollo.t

The Vice-CraNcELLOR declared that the plaintiff having taken
security for the value of his share, was not entitled to participate

t+ 1 Hagg. Adm. Reports, 306.
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in the profits of the seventh voyage, but was to be charged with
his share of the outfit and repairs of the ship incurred previous
and up to the time of the arrest. And it was referred back to the
Master to review his report.

NEWTON ». Tae EARL or EGMONT.
{4 Simons, 574—585.)

A. having a general power of appointment over an estate in the event
of his surviving his father, joined with B. and C., his sureties, in a
covenant to pay an annuity to the plaintiff, and A. covenanted that
if he should survive his father, he would create a term in the estate, for
securing the annuity. A.’s father died: and A. granted other annuities
to the plaintiff, but did not create the term. He afterwards vested the
estate in trustees for the benefit of such of his creditors as should execute
the conveyance. Several of the creditors executed it, and one of them,
on behalf of himself and the others, filed a bill to have the trusts of the
deed carried into execution. After a decree had been made in that suit,
the plaintiff filed his bill against A., the trustees, and the plaintiff in
that suit, praying for an account of what was due to him in respect
of his securities, that the priorities of himself and the other incum-
brancers might be declared, that he might redeem the securities which
should appear to be prior to his own, and might have the benefit of the
decree as to that part of his demand, for which he should not be entitled
to priority over the trust-deed : Held, on demurrer, that the sureties
were not, but that all the creditors who had executed the deed, were
necessary parties; and that, as the bill alleged that the trust-deed had
been executed by several of the creditors, the objection was properly
made by demurrer.

By indentures of lease and release dated the 17th and 18th of
January, 1791, certain manors and other hereditaments in
Somersetshire, were settled to the use of John James, Earl of
Egmont, the defendant’s late father, for life, with remainder to
such uses as the late earl and the defendant, should, during their
joint lives, appoint, with remainder to such uses as the defendant,
in case he should survive his father, should appoint, with
remainder to the defendant, for life, with remainder to trustees
to preserve contingent remainders, with remainders to the
defendant’s first and other sons, successively, in tail male, with

remainder to the late earl in fee. By an indenture of the 24th:

of February, 1817, *(the late earl being then living,) the defen-
dant, together with the Honourable Henry Perceval, his only
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son, and Thomas YWynn Bellasyse, Esq., as sureties, covenanted;
for themselves, their heirs, executors, and administrators, with
the plaintiff, to pay to him ‘an annuity of 776l., during the life of
Lady Charlotte Wynn Bellasyse: and the defendant and his son
demised the Somersetshire estates, to J. R. Griffin, from the day
of the death of the late earl, if either the defendant, or his son
should be then living, for 99 years determinable on the decease
of Lady C. W. Bellasyse, upon trust, in case the annuity should
be in arrear for 10 days, out of the rents, or by mortgaging or
selling the estates for the term, to raise and pay such arrears
to the plaintiff, and to pay the surplus (if any) ‘of the money
raised, to the person or persons, for the time being, seised of the
freehold or inheritance of the estates. And the defendant and
his son, for themselves, their heirs, &c. severally covenanted, with
the plaintiff, that, if they or either of them should survive the
late earl, then, immediately after his death, they or the survivor
would appoint or demise the estates, to Griffin, or to such other
trustee as the plaintiff should appoint, for 1,000 years from the
day of the late earl’s decease, upon the trusts declared of the
term of 99 years, and, subject thereto, in trust for the person or
persons entitled to the freehold and inheritance of the estates
expectant upon the term of 1,000 years: and, if any part of the
annuity should be in arrear for three months, Griffin was
empowered to sell the estates thereinbefore demised ; and it was
declared that he should stand possessed of the proceeds- upon
trust, after retaining his expenses and paying the arrears, to
invest the residue in the usual securities, and apply the *interest
thereof, and the principal, if necessary, in payment of the
annuity, as it should, from time to time, become due, and, when
the annuity should have ceased and all the arrears thereof should
have been paid, to assign, the residue of the securities, to the
persons then entitled to the estates, subject to the security
intended to be thereby made.

By an indenture of the 12th of March, 1822 (the defendant’s
father being then dead) the defendant and his son, in considera-
tion of 2,850!. paid to the defendant, and of 1,148!. due for arrears
of the annuity of 776l. granted, to the plaintiff, an annuity of
899l. 16s., for 100 years, if the defendant, his son, and the
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plaintiff, or any of them should so long live: and the defendant
appointed, and he and his son, by way of further assurance only,
demised the Somersetshire estates, together with other property
to Griffin, for 999 years, upon certain trusts for securing the
last-mentioned annuity ; and the plaintiff released T. W. Bellasyse,
Lady C. W. Bellasyse, the defendant and his son from the
1,148l.+ On the 29th of November, 1822, both the annuities
being in arrear, the defendant and his son, in consideration of
those arrears and of a sum paid to the defendant, executed, to
the plaintiff, a bond for securing to him an annuity of 1781. 15s. 6d.,
if the defendant, his son, and William Newton the younger should
so long live; and, for further securing the same annuity, the
defendant and his son executed a warrant of attorney, upon
which judgment was entered up in Trinity Term, 1828.

On the 5th of May, 1825, Lady C. W. Bellasyse died; and
2,0871. 158. 2d. were then due for the unsatisfied arrears of the
annuity of 776..: and those arrears, and also certain arrears of
the two other annuities, which were still subsisting, remained
due when the bill was filed.

Griffin having died, by an indenture of the 17th of January,
1881, the remainder of the term of 999 years was assigned, to
John Goren, upon the subsisting trusts of the deed of the 12th
March, 1822,

The bill which was filed, in February, 1831, against John Earl
of Egmont, Henry Viscount Perceval, his son, (who was out of
the jurisdiction), James Goren, John Godfrey Teed, Henry Cowd
Teed, Edward Tierney, Henry Hugh Hoare, Charles Hoare,
Henry Merrick Hoare and John Wain, after stating to the effect
before-mentioned, alleged that, by indentures of lease and release
of the 1st and 2nd of November, 1824, the release being expressed
to be made between Lord Egmont of the first part, the several
persons whose names should be set down in the first schedule
thereto annexed, and who should execute the deed, being creditors
of Lord Egmont for gross sums of money, or being annuitants
entitled to annual sums granted by him, and which gross and
annual sums were respectively secured by judgments affecting

t The statement of the instruments contained in this case was cerrectly
taken from one of the briefs.
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the hereditaments thereinafter appointed and conveyed, of the
second part; the several persons whose names should be set
down in the second schedule thereto annexed who should execute
the deed, being creditors of Lord Egmont, for gross sums of
money, or annuitants entitled to annual sums, and which gross
and annual sums were legally or equitably charged upon the
hereditaments thereby appointed *and conveyed, by virtue of
securities not consisting, exclusively, of judgments, of the third
part, Viscount Perceval, of the fourth part, Viscount Perceval,
John Godfrey Teed, and Edward Tierney, of the fifth part; and
Henry Cowd Teed of the sixth part; the estates comprised in
the deed of February, 1817, together with other estates, were
appointed and conveyed, by Lord Egmont and Viscount Perceval,
unto and to the use of Viscount Perceval, John Godfrey Teed,
and Edward Tierney, their heirs and assigns, upon certain trusts
for the benefit of the creditors of Lord Egmont; and the judg-
ments obtained by the several creditors executing the release,
were assigned, to Henry Cowd Teed, in trust for more effectually
carrying the trusts of the release into execution. The bill further
alleged that the last-mentioned indenture of release was executed
by various creditors of the said John Earl of Egmont, and,
amongst the rest, by John Wain: that, some time since, Wain,
on behalf of himself and all other the creditors of Lord Egmont
who were or should become entitled to the benefit of the trusts
of the indentures of November, 1824, filed a bill, in this Court,
against Lord Egmont, Viscount Perceval, John Godfrey Teed
and Edward Tierney, for the purpose of having the trusts of
those deeds carried into execution: that, on the 14th of May,
1830, a decree was pronounced in the cause, whereby it was
referred to the Master to take an account of the mortgage-debts
and incumbrances charged upon and affecting the estates com-
prised in the deeds of November, 1824, and of the debentures
granted by the defendants, the trustees, and of what was due to
Wain and all other the creditors of Lord Egmont entitled to the
benefit of the trusts of those deeds. * * The bill further
stated that the Master had not made his general report in the
suit instituted by Wain, and that the plaintiff was desirous of
going in before the Master, in order to have the benefit of his
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aforesaid securities, under the Decree in that suit; but that
Lord Egmont and Viscount Perceval, John Godfrey Teed,
Edward Tierney and Henry Cowd Teed, who claimed an interest
in the said hereditaments and premises adverse to the plaintiff,
acting in concert with Wain, and with the Messrs. Hoare, who
were incumbrancers upon the hereditaments and premises com-
prised in the plaintiff’s securities, refused to permit the plaintiff
80 to do; and that all the defendants *pretended that the plaintiff
was not entitled to the benefit of his securities ; and, in particular,
that he was not entitled to the benefit of the deed of February,
1817, but the plaintiff charged that he was entitled, under the
covenant in that deed, to a lien or incumbrance, upon the estates
therein comprised, to secure the arrears of the annuity of 776!.
then due; and that Wain and the Messrs. Hoare had notice of
the plaintiff’s securities, before their securities were executed.
® * The bill prayed for an account of what was due, to the
plaintiff, under his securities, and that his rights and interests
under the same, might be established, and that the priorities of
the plaintiff and the other incumbrancers, might be declared,
the plaintiff being willing to redeem such of the securities as
should appear to be prior to his own, and that he might be at
liberty to go in and take the benefit of the Decree in Wain’s suit,
for what he should not be entitled to recover in priority to the
trust-deeds ; and that a receiver might be appointed of the rents
of the trust-premises, and that the trustees might be restrained
from receiving those rents, and from paying away any of the
trust-property then in their hands. * * *

Lord Egmont demurred, ore tenus, for want of parties.

Sir E. Sugden and Mr. Blunt for the defendant Lord
Egmont. - * * *

Mr. Knight and Mr. Spence for the plaintiff, in support of
the bill. * * »
THE VicE-CHANCELLOR :

The defendants have now demurred, ore tenus, because Mr.
Bellasyse, the co-surety with Viscount Perceval in the deed of
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1817, and the creditors who have executed the trust-deed of
1824, 'are not 'made parties to the bill. With respect to the first
ground of objection, I do not think that Mr. Bellasyse is a
necessary party, because it is not stated that he has any security
on the estates, but only that he has entered into a personal
covenant to pay the annuity granted by the deed of 1817. I
think, however, that all the creditors who have executed the
trust-deed, ought to be parties. The plaintiff has a specific
incumbrance on the estates, under the covenant in the deed of
1817. In 1824 the trust-deed was executed. Creditors of two
descriptions are parties to that deed, namely, creditors entitled
to gross sums of money, and annuitants entitled to annual sums,
and which gross and annual sums were secured by judgments
affecting the estates ; and creditors for gross sums, and annuitants
entitled to annual sums, which gross and annual sums were
legally or equitably charged upon the estates by virtue of
securities not consisting, exclusively, of judgments: and it is
stated, *on the face of the bill, that the trust-deed was executed
by various creditors of the defendant Lord Egmont; but only
one of them is made a party. The plaintiff asks, by his bill, not
only to have the benefit of the Decree, in the former suit, but also
that the priorities of the plaintiff and the other incumbrancers
on the estates, may be declared, and that he may be at liberty to
redeem such of the securities as may appear to be prior to his
security : now, how can the Court ascertain the priorities between
the plaintiff and the other persons who hold securities on these
estates, unless those other persons are parties to the suit? My
opinion is that all those creditors who have executed the release
of 1824, ought to be parties to this suit; and, as the defect
appears on the face of the bill, I think that advantage may be
taken of the objection by demurrer. The consequence is that
the demurrer must be allowed; but I shall give leave to the
plaintiff to amend his bill by adding parties. * * *
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FRANKLAND ». LUCAS.t
(4 Simons, 586—387; S. C. 1 L. J. (N. 8.) Ch. 124.)
The Court has no jurisdiction to make a solicitor responsible for
negligence in the conduct of a suit.

By an order made in this cause, on an undertaking to speed,
it was ordered that plaintiff should go to commission in the
vacation following, give rules to pass publication in the next
Term, and set down his cause for hearing in the Term after,
and, in default thereof, that his bill should be dismissed. The
rules to pass publication not having been given within the
time prescribed, the bill was dismissed with costs. The Vice-
CHancELLoR and the Lorp CHANCELLOR were successively moved,
on behalf of the plaintiff, to restore the cause, but, in both
instances, the motion was refused with costs. The plaintiff then
presented a petition, which was intituled both in the cause and
in the matter of the solicitor, imputing the dismissal of the bill
to the negligence of his solicitor in not taking, in due time, the
proper step in the cause, after the undertaking to speed had been
given, and praying that the solicitor might be ordered to repay
him the costs on the dismissal of the bill, and also to pay the
costs of the motions, when they should be taxed.

On the hearing of the petition, two questions were made : 1st,
whether the solicitor was chargeable with negligence: 2nd, if he
was, whether this Court had jurisdiction to make him responsible
for it.

Sir E. Sugden and Mr. Knight, in arguing the 2nd question
for the petitioner, said that this was not & case of mere mistake,
but of gross negligence and inattention on the part of the
solicitor; and that there could *be no doubt that, in such a case,
the Court had the jurisdiction contended for: Floyd v. Nangle;}
Fauwkes v. Pratt.§ ‘

Mr. Pepys, Mr. Girdlestone, jun. and Mr. Jas. Russell, for
the solicitor, said that there was no instance in which the juris-
diction in question had been exercised, either by courts of equity
or by courts of law: that Lewis v. Nangle did not apply; and,

t In re Dangar’s Trusts (1889) 1 3 Atk. 568.
41 Ch. D. 178, 38 L. J. Ch. 315. § 1 P. Wms. 592.
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FraNkLaND besides, that that case contained an obiter dictum only, and that
Lucas. Do order was made in it: Barker v. Butter ; + Ez parte Jones.}

The Vice-CHANCELLOR, after detailing the particulars of the
case, said that he had no doubt that the solicitor had been
guilty of negligence, but that as he did not recollect any case in
which a similar application had been made to the Court, he
should direct the petition to stand over, in order that the question
of jurisdiction might be further inquired into.

Noe. 12, The Vice-CHaNcELLor said that, if the jurisdiction existed,
_ there must have been various instances in which it had been
exercised : that cases of gross negligence on the part of solicitors
had frequently come before him, but he had never known an
instance in which the jurisdiction had been exercised : that there
had been very great neglect in the present case, and there was
some semblance of authority for the petition, and that, therefore,
he should make no order.

17183;-8 EARL DIGBY ». HOWARD.
oL (4 Simons, 588—606; S. C. 1 L. J. (N. S.) Ch. 3.)
SHADWELL
v.c. | [REVERSED on appeal to the House of Lords, nom. Howard v.

[ 388] Digby, as reported in 2 Cl. & Fin. 684, 8 Bligh (N. 8.) 224, for
which see a later volume of the Revised Reports.]

JeaL LETT ». MORRISS

Nov. 11,

& (4 Simous, 607—611; 8. C. 1 L. J. (N. 8.) Ch. 17.)

SHA‘?.V(V;'!LL. A. having contracted to pay to B. 2,360/, by instalments, B. signed
[ 607 ] and gave to C. for valuable consideration, a paper authorizing A. to pay

parts of each instalment to C., and 460/. to be reserved in A.’s hands
out of the balance of the contract, and C.’s receipt was to be a discharge
to A. A. was served with notice of the order on the day on which it was
signed : Held, that the writing was an equitable assignment of the sums
mentioned in it, to C.

ON the 4th of June, 1828, the defendant Greenaway, a builder,
entered into a written agreement with the defendant Morris, who

+ 2 Sir W. Black. 780. L. & N. W. Ry. Co. (1852) 15 Beav.
1 Chitty’s Rep. 651. 549. And see Percival v. Dunn (1883)
§ Cited by RouiLry, M.R., Bell v. 29 Ch. Div. 128, 54 L. J. Ch. 572.
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was the proprietor, of a-tavern in) Bishopsgate Street, to pull
down and rebuild the tavern, for 2,860l., payable by instalments,
according to the progress made in the work. In July, 1828,
Greenaway applied to the plaintiff, a timber merchant, to supply
him with deals and timber to the amount of 700!. to enable him
to complete his contract; which the plaintiff consented to do on
having security for the amount. Accordingly Greenaway, on the
14th of July, 1828, signed and gave to the plaintiff a paper-writing
in the following words :

“Mr. Wu. Morris,—SIr, Mr. Thos. Lett, timber merchant,
Commercial Road, Lambeth, having engaged to supply me with
timber, deals, &c., necessary for the performance of my con-
tract entered into with you for the completion of certain build-
ings in Bishopsgate Street, I hereby authorize you to pay to
Mr. Thomas Lett the undermentioned sums of money, at the
respective dates, being part of the monies payable to me at those
periods, according to my contract; and Mr. T. Lett's receipt
shall be your discharge.

““ JAMES GREENAWAY.
‘¢ Witness, C. STANLEY.

£80 out of the first instalment.
80 out of the second do.
80 out of the third do.
460 to be reserved in Mr. Morris’s hands out of the balance

of the contract.
£l'2 14th July, 1828.”

On the same day, Lett served Morris with a duplicate of this
order, signed by Greenaway: and, in July and August, 1828,
Lett supplied Greenaway with deals and timber to the amount
of 6791.

On the 27th of September, 1828, Mr. Bray, who was Morris’s
surveyor and architect, informed the plaintiff, by letter, that the
first advance of money to Greenaway would be made on the
29th of that month, at Mr. Morris’s house, and that, if he
thought proper to send & person, all transactions would be
public and open for inspection. The plaintiff attended accord-
ingly, and Morris paid 80l., part of the first instalment, to
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Greenaway, and he handed it over to the plaintiff. The second
instalment having become due, Morris, on the 4th of December,
1828 (Greenaway not being then present), paid 80!. out of it to the
plaintiff’s clerk. The third instalment afterwards became due,
and the building was subsequently completed, but Morris refused
to make any further payment to the plaintiff : upon which the
bill was filed, charging that the order of July, 1828, was an
equitable assignment to the plaintiff, for valuable consideration,
of 700l. out of the monies payable, by Morris, to Greenaway, by
virtue of the contract, and praying for an account of the monies
which had become due from Morris to Greenaway, in respect of
the contract, and that Morris might be decreed to pay to the
plaintiff the sums remaining due to him by virtue of the order
of the 14th July, 1828. )

Morris, by his answer, said that he never assented to or
acquiesced in the order of July, 1828, or agreed to obey or be
bound by it, but always treated it and the notice, as things with
which he had nothing to do: *that Bray’s letter to the plaintiff
was written without his authority : that he paid the two sums of
80l. to Greenaway, who afterwards paid them to the plaintiff or
his clerk, as he, the defendant, had been informed and believed.
It appeared, however, by the evidence, that those two sums were
paid as before stated.

Sir E. Sugden and Mr. Campbell, for the plaintiff [cited
Row v. Dawson,t Ex parte South }].

Sir C. Wetherelland Mr. G. Richards for thedefendant Morris:

* * The two cases cited do not contain words of discretion,
but of direction. An instrument cannot be an assignment, if
there is any discretion to reject it. * * * Scott v. Porcher.§

Next: the authority was revoked. Morris, whose object was
to prevent any liability accruing to himself from Lett, paid the
money to Greenaway, and he received it and handed it over to
Lett. Consequently the money was distributed in a different
manner from what was contemplated under the authority.

+ 1 Ves. sen. 331. " § 17 R. R. 161 (3 Mer. 652).
{ 19 R. R. 227 (3 Swanst. 392). s
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THE VicE-CHANCELLOR|:

I entertain no doubt that the order of July, 1828, amounts to
an equitable assignment. The following passages in that order
are very important: “ And Mr. T. Lett’s receipt shall be your
discharge ;”’ and  460l. to be reserved, in Morris’s hands, out
of the balance of the contract;” and the word ‘‘ authorize”
does not countervail the effect of those passages.

Declare that the order of July, 1828, operated as an equitable
assignment to Mr. Lett, of the sums therein mentioned.

The order of July, 1828, was not stamped. In the course of
the argument, the defendant’s counsel required it to be produced,
which was resisted by the plaintiff’s counsel, on the ground that
the defendant Morris had admitted, in his answer, that the order
*was in the words and figures, or to the purport or effect mentioned
in the bill, and did not crave leave to refer to it when produced.

The Vice-CranceELLor ruled that the plaintiff was not com-
pellable to produce the order.t

HOUSTOUN ». HOUSTOUN.
(4 Simons, 611—627; 8. C. 1 L. J. (N. 8.) Ch. 50.)

A testator bequeathed 12,000!. stock to trustees, for his son for life,
then for the son’s wife for life, then, unto and amongst his wife and
children, in such shares, for such interests, &c. as the son should
appoint, and, in default of appointment, unto the children, equally, and
if there should be no child, then to the son’s next of kin in blood : and
the testator bequeathed his residue to his son and his, the testator’s, two
other children, their executors, &c. equally : and he directed that the
share of his son should be held by his trustees, for the benefit of him
and his children, upon the same trusts, and subject to the same limita-
tions, &c., as the 12,0007. stock, but that the son’s wife should not take
any interest in that share. The son died leaving his wife surviving, but
never having had a child : Held, that an appointment made by the son
of part of the stock to his wife, was good; but that the son, in the
events that had happened, was not entitled to the share of the residue
absolutely, but that his next of kin in blood were entitled to it.

Roserr Housroun, Esq., made his will, dated the 12th
October, 1826, as follows: ‘* I give and bequeath, unto my nephew

t Ex parte Shellard (1873) L. R. 17 Eq. 109, 43 L. J. Bky. 3.
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Houstous  Colonel Robert Houstoun, John Plummer and Ralph Dunn, the
Housrous. sum of 12,000{. Three per Cent. Consolidated Bank Annuities,

[ *612 ]

[ *613 ]

to be transferred to them, or purchased in their names,
immediately after my decease: And I do hereby direct the said
Colonel Robert Houstoun, John Plummer and Ralph Dunn to
stand possessed of the said sum of 12,000l. Three per Cent. Con-
solidated Bank Annuities, *upon trust to pay, apply and dispose
of the interest, dividends and annual proceeds in any manner as
they my said trustees shall, in their discretion, think fit, for or
towards the maintenance, support, use and benefit of my son
Robert Rae Houstoun, or otherwise, in their discretion, to pay
such interest, dividends and annual proceeds, to my said son
Robert Rae Houstoun, or permit and empower him to receive
the same, for and during the term of his natural life, so that
my said son shall not sell, assign or dispose of, or in any manner
anticipate the same ; and, from and after the decrease of my said
son Robert Rae Houstoun, in case he should leave Mrs. Houstoun,
his present wife, him surviving, then upon trust to pay the interest,
dividends and annual proceeds of the said 12,000!. Three per Cent.
Consolidated Bank Annuities, unto his said wife or her assigns,
or well and effectually to empower her or them to receive and take
the same, for and during the term of her natural life, for her own
use and benefit; and also, from and after such decease of my said
son Robert Rae Houstoun, but subject, nevertheless, to the life
interest of the said wife of the said Robert Rae Houstoun of and
in the said interest and dividends of the said 12,000l. Three per
Cent. Consolidated Bank Annuities in case she should survive
my said son, upon trust to transfer, assign and pay the said
12,000l. Three per Cent. Consolidated Bank Annuities, and the
stocks, funds and securities in or upon which the same shall be
invested, unto, between and amongst the said wife of my said son
Robert Rae Houstoun, if she shall be then living, and any child
or children he may have, in such shares and proportions, for such
rights and interests, to be paid and transferred at such ages,
days and times, and with such benefit of survivorship, *and
subject to such contingencies and restrictions as my said son,
Robert Rae Houstoun, at any time or times hereafter, by his last
will and testament in writing, or any codicil or codicils thereto,
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to be by him duly published in the presence of and attested by
two or more credible witnesses, shall direct, limit or appoint,
and, in default of such direction, limitation or appointment, and
in case of any such, and the same shall be in any manner defective
and incomplete, then upon trust to transfer, assign and pay the
whole of the said 12,000l. Three per Cent. Consolidated Bank
Annuities, and the stocks, funds and securities in which the same
may be invested, or so much and such part and parts thereof
whereof no such direction or appointment shall be made as afore-
said, or whereunto the same shall not extend, subject to such
life-interest of my said son's wife as aforesaid, unto, between and
amongst the children of my said son Robert Rae Houstoun, if more
than one such child, equally, share and share alike, the part or
share and parts or shares of such of them as shall be a son or
sons to be assigned, transferred or paid to him or them respec-
tively, as and when he or they shall attain his age or their
respective ages of 21 years, and the parts or shares of such of
them as shall be a daughter or daughters to be transferred,
assigned and paid to her or them respectively, as and when she
or they shall attain the age or respective ages of 21 years, or
upon her or their marriage or respective marriages, which shall
first happen, in case my said son R. R. Houstoun shall be then
dead, and, otherwise, upon or in due time after his decease. And,
if there shall be no child or children of my said son Robert Rae
Houstoun, or, if any such there shall be, and all and every of
them shall die before they or any *of them shall become entitled
to the said Three per Cent. Consolidated Bank Annuities, or the
stocks, funds or securities in or upon which the same shall be
invested, as a vested interest, by virtue of this my will, then I
do hereby will and direct that the said Three per Cent. Consoli-
dated Bank Annuities, and the stocks, funds and securities in or
upon which the same shall be invested, or so much and such
parts thereof as shall not have become vested, or been appointed or
disposed of, under or by virtue of the trusts aforesaid, shall go
and be paid and transferred to the next of kin in blood of my said
son Robert R. Houstoun, according to the Statute of Distribution
of Intestates’ Effects, and I do hereby give and bequeath the
same accordingly.”

R.R.—VOL. XXXITI. 11
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And after disposing of part of his real estate and giving several
legacies, free of ‘stamp-duty, which he directed to be paid out of
his personal estate, the testator proceeded to dispose of the residue
of his estate as follows :

I give, devise and bequeath all the rest, residue and remainder
of my estate and effects, both real and personal, in Great Britain,
the West Indies, or wheresoever the same may be, unto my said
sons, Robert Rae Houstoun, and Alexander Houstoun, and my
said daughter Elizabeth Houstoun, equally to be divided between
them, their heirs, executors, administrators and assigns, share and

. ehare alike, as tenants in common. And I do hereby direct that

the right, share and interest, of my said son Robert Rae Houstoun,
of and in such residue, shall be transferred to, and held by the
said trustees, Robert Houstoun, John Plummer, and Ralph Dunn,
for the benefit of my said *son and his children, upon the same
trusts, and subject to the same powers, conditions, limitations
and restrictions, in every respect, as are hereinbefore expressed
and declared of and concerning the said sum of 12,000l. Three
per Cent. Consolidated Bank Annuities, so bequeathed to them
as aforesaid, and the interest and dividends thereof ; but it is
not my intention to give, to the wife of my said son Robert Rae
Houstoun, any interest whatever in the said share of the residue
of my estate or the dividends or proceeds thereof: and I do
hereby nominate and appoint the said Colonel Robert Houstoun
and Ralph Dunn executors of this my will.”

The testator died on the 27th of January, 1828, leaving the said
Robert Rae Houstoun, and the defendants Alexander Houstoun
and Elizabeth Houstoun his only children, him surviving.

The executors purchased the sum of 12,000.. Three per Cent.
Consolidated Bank Annuities, which was transferred into their
names upon the trusts of the will, and they paid the dividends
thereof to Robert Rae Houstoun down to the time of his death.

Robert Rae Houstoun made his will on the 18th of January,
1829, and, after reciting the power of appointment given to him
by the will of his father over the 12,000l. Three per Cent. Con-
solidated Bank Annuities, proceeded thus : ,

‘ Now in pursuance and exercise, and in execution of the said
power so vested in me as aforesaid, and of all other powers and
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authorities to, me given, in me vested, or, in anywise, enabling
me in that behalf, I do, by this *my last will and testament, by
me duly published, and attested by the two credible persons
whose names are hereunto subscribed as witnesses attesting the
same, direct, limit and appoint that the sum of 11,800l. Three
per Cent. Consolidated Bank Annuities, part of the said 12,000..
like annuities, shall, immediately after my decease, or as soon
after as convenient, be transferred into the name of my said wife,
for her own absolute use and benefit, and that the trustees or
trustee for the time being under the will of my said late father,
shall stand possessed of and interested in the sum of 200l. like
annuities, the residue of the said sum of 12,000l. like annuities,
subject nevertheless to the life-interest therein of my said wife,
in trust for all and every the child and children which I may
leave, in equal shares, if more than one, and, if there shall be
but one such child, then for such only child, to be paid or trans-
ferred to them, him or her at their respective ages of 21 years:
and, whether I have children or not, it is my will that my said
wife shall have the said sum of 11,800!. Three per Cent. Consoli-
dated Bank Annuities.” ‘

And after giving various legacies, he bequeathed all the rest,
residue and remainder of his estate and effects whatsoever and
wheresoever, whether in possession, reversion, remainder or
expectancy, unto his said wife, to and for her own absolute use
and benefit ; and he appointed John Charles Hunter and Charles
Bellingham, his executors.

Robert Rae Houstoun died in August, 1829, without ever
having had any child, leaving the plaintiff Margaret Eliza
Houstoun his widow, and the defendants *Alexander Houstoun
and Elizabeth Houstoun, his brother and sister, and only next
of kin, him surviving.

In January, 1830, the widow and executors of Robert Rae
Houstoun filed their bill against the executors and trustees of
the will of Robert Houstoun, and also against the brother and
sister of Robert Rae Houstoun, submitting that the 11,800L.
stock was duly appointed by Robert Rae Houstoun's will, to
the plaintiff Mrs. Houstoun, and that the plaintiffs, Hunter and
Bellingham, as the personal representatives of Robert Rae
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Houstroux Houstoun, were, under the will of Robert Houstoun, in the
Houstous. events which had happened, entitled to one third of the residue

[ *618 ]

of his, Robert Houstoun’s, personal estate, and praying that the
rights and interests of the plaintiffs might be ascertained : that
Robert Houstoun’s executors might transfer the 11,800l stock,
to the plaintiff Margaret Eliza Houstoun, and pay to her the
dividends of the rest of the 12,000l. stock during her life: that
the usual accounts might be taken of the said Robert Houstoun's
personal estate, and that the plaintiffs Hunter and Bellingham,
as the personal representatives of Robert Rae Houstoun, might
be declared to be entitled to one third of the residue of Robert
Houstoun’s personal estate.

The defendants, Alexander and Elizabeth Houstoun, by their
answer, insisted that Robert Rae Houstoun, never having had
any child, the power of appointment over the 12,000l stock,
given to him by his late father’s will, never arose, and that
Robert Rae Houstoun having died, without ever having had a
child, the whole of the 12,000. stock, subject to Mrs. *Houstoun’s
life-interest therein, had become the absolute property of the
defendants, Alexander and Elizabeth Houstoun, as the only next of
kin in blood of Robert Rae Houstoun, according to the Statutes of
Distribution: and that, in consequence of R. R. Houstoun having so
died, one third of the residue of Robert Houstoun’s personal estate,
had become, under the trusts of his will, the property of the same
defendants, as the only next of kin by blood of R. R. Houstoun.

The cause was heard at the Rolls, on the 25th of June, 1830,
when it was referred to the Master to make inquiries as to the
next of kin of Robert Rae Houstoun living at his death, and to
make various other inquiries; and to take an account of the
personal estate of Robert Houstoun. The Master having made his
report, the cause now came on to be heard for further directions.

Sir E. Sugden and Mr. Palk, for the plaintiffs :

There are two questions in this cause, 1st, whether in the
event which has happened of Robert R. Houstoun dying without
a child, but leaving his wife surviving, the power of appointment
given to him, by his father’s will, over the 12,000l. stock, was
capable of being exercised by him in favour of his wife.




vor. xxxm1.] 1881. CH. 4 SIMONS, 618—620.

2nd, whether the/aneithird of the residue of Robert Houstoun’s
estate, which he bequeathed in trust for Robert Rae Houstoun,
has passed to R. R. Houstoun’s executors, or to his next of kin.

If Robert Houstoun, instead of giving to his son a power
to appoint the stock amongst his wife and children, had made a
direct bequest of it to them, *the wife, in the event which has
happened of there being no child living at the decease of
R. R. Houstoun would have taken the whole fund. Can it make
any difference, whether the testator makes an immediate bequest,
or intends the bequest to take effect by means of the execution of
a power ? : Mogg v. Mogg.t

The wife and children of R. R. Houstoun formed the class of
persons in whose favour the power was to be exercised.

The testator intended that his son’s wife should, at all events,
have a life-interest, and, it being doubtful whether his son would
have children or not, that it should be in his son’s power to give
his wife a larger interest.

The cases of Doe v. Denny { and Roe v. Dunt § which will be
cited for the defendants, are distinguishable from the present
case. * * The decision in Boyle v. The Bishop of Peter-
borough ., governs this *case. Lord ErLpon agreed with that
decision in all respects. Here the wife was one of the class
of persons to whom the fund was to be appointed, and the
failure of one of the class does not prevent the execution of
the power. * * *

Robert Rae Houstoun, in the events which have happened,
took an absolute interest in one third of his father’s residuary
estate. By the will, an absolute gift of one third of the residue
was made to each of the testator’s children, with certain modifi-
cations and limitations as to the share of R. R. Houstoun. The
testator's intention was, not to affect the absolute interest given
to R. R. Houstoun, more than was necessary to give effect to
those modifications and limitations ; and, as the case in which
they were to take effect has never arisen, the absolute interest
was never defeated : Smither v. Willock.++

+ 15 R. R. 185 (1 Mer. 654). % 12 B. R. at p. 194 (Butcher v.
1 2 Wils, 337. Butcher, 1 V. & B. 79).
§ Ibid. 336. ++ See 22R.R. 127, n. (9 Ves. 233).

Jl 2R. R. 108 (1 Ves. Jr. 299).
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Mo Pepysy. cMrcChing, and Mr. C. H. Maclean, for the
defendants, the executors of Robert Houstoun, and the
brother and sister of Robert Rae Houstoun :

* * This cgse then, is the reverse of Boyle v. The Bishop
of Peterborough ; and it falls within Doe v. Denny and Roe v.
Dunt. * * Lord TrurLow’s judgment [in Boyle v. The Bishop
of Peterborough) turned on the particular frame of the instrument
in the case before him, which, in default of appointment, gave
vested interests to the children on their attaining 21, though
they died in the lifetime of the donee of the power. Here there
is no such clause.

The share of the residue given to Roberti Rae Houstoun,
was to be held, by the trustees, for the benefit of him and his
children, upon the same trusts, and subject to the same powers,
conditions, limitations and restrictions, in every respect, as had
been before expressed concerning the 12,000{. Bank Annuities :
but the testator declares that it was not his intention to give to
his son’s wife any interest whatever in that share of the residue
of hisestate. Under the trusts, powers and limitations expressed
concerning the 12,000l. stock, other objects besides the son and
his children were intended to be benefited, and the testator here
excludes one only of those objects. The fair conclusion is that
he intended the other objects (who were his son’s next of kin in
blood) to take; for, if he had intended to exclude them as well
as the wife, he would have said so. The gift in question must
be construed in the same manner as if he had *repeated the very
terms of the former bequest, except so far as they related to the
son’s wife.

THE VicE-CHANCELLOR :

It is perfectly true that I cannot add to the testator’s will,
neither can I reject the words which I find in it.

With respect to the second question (which I shall dispose of
first), I have to observe that the testator has, in the first instance,
given one third of the residue of his estate to his son Robert Rae
Houstoun, and then he says: ‘I direct that the right, share,
and interest of my said son Robert Rae Houstoun, of and in such
residue, shall be transferred to and held by the said trustees,
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Robert Houstoun, John Plummer, and Ralph Dunn, for the Houstoux
benefit of my said son and his children, upon the same trusts, HoOUSTOUS.

and subject to the same powers, conditions, limitations and
restrictions, in every respect, as are hereinbefore expressed and
declared of and concerning the said sum of 12,000l. Three per
Cent. Consolidated Bank Annuities so bequeathed to them as
aforesaid, and the interest and dividends thereof; but it is not
my intention to give to the wife of my said son Robert Rae
Houstoun any interest whatever in the said share of the residue
of my estate, or the dividends or proceeds thereof.” Now the
persons who were made to participate, more or less, with respect
to direct and remote interest, in the 12,000l., were Robert Rae
Houstoun, Robert Rae Houstoun’s children, his wife, and his
next of kin in blood, in a particular event. And the testator
here has directed that the absolute interest in the one third of
his residuary estate given to his son R. R. Houstoun shall, never-
theless, be held by the *trustees, for the benefit of Robert Rae
Houstoun, and his children, (who are two of the four objects,)
upon the same trusts, and subject to the same limitations and
restrictions as the 12,000l. Bank Annuities. One of the limita-
tions and restrictions is that, in case of there being no appoint-
ment in favour of the children, and there being no children who
"should attain the age of 21, then that the 12,000/. Bank Annuities
should go over to those persons who should be Robert Rae
Houstoun’s next of kin in blood. It appears to me, therefore,
without straining the words, but only giving to them their natural
meaning, that, I am bound to say that, under the terms * limita-
tions and restrictions,” the next of kin in blood of Robert Rae
Houstoun would take the same interest in the share of the residue
as they would have taken in the 12,000l. Consols. Mr. Pepys’
observation upon that part of the case is extremely pertinent and
strong : for, there being four descriptions of persons named to
participate in the 12,000l., and the testator having named the
wife as a person who should not participate in it, and not the
next of kin, the inference is extremely strong that the testator
intended that all those persons, except the wife, should participate
in the one third of the residue : and my opinion, therefore, upon
that question, is in favour of the next of kin.

[ *625 ]
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With, respéet)to the first point, I am of opinion that the
principle of the case of Boyle v. The Bishop of Peterborough is
directly applicable. Because the testator has given the fund to
the son for life, then to the wife for life, and then, after the
decease of the son, subject to the life-interest of the wife, upon
trust that the trustees should transfer the fund, unto, between
*and amongst the wife of his son, if she should be then living,
and any child or children that he might have, in such manner
as he should appoint. And then he proceeds to declare what
shall take place in default of such appointment; and my opinion
is that all the passages of the will which follow are governed by
the words: ‘‘in default of such direction, &e.”

The facts of this case are that the wife survived her husband,
but there was no child. In the case of Boyle v. The Bishop of
Peterborough, Mrs. Walsingham had two children, a son and a
daughter: and she first appointed a portion of the fund to her
son, who afterwards died; and then she appointed the residue
of the fund to her daughter: and then it was said that the
daughter could not take by virtue of the execution of the power.
Now Lord TrurLow admits that-the power, as a power of distri-
bution, had ceased; and then he says: ‘but this clause,” that
is the clause disposing of the fund in default of appointment,
““made it proper for her to express that she did not intend her
power to be executed. If there was no appointment, the con-
sequence is, each would be entitled to a moiety, because there
was no appointment. In respect of that clause she had a power
to appoint to one only: for, though that is not a distribution, it
is an expression that it shall go by appointment, and not trans-
mit for want of it.” I think that that case, which was approved
of and followed by Lord Evrpon, is not distinguishable, in sub-
stance, from the present case. Because here the wife was as
much intended to take through the exercise of the power as the
children were: and it would be strangely inconsistent to say that
there must be children in order to enable the wife to take, but
that, if there had been children and no wife, *the power might
have been exercised with respect to the children. I think that
the right of executing the power must be considered as a right
as much in favour of one as of the other.
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What I have /now |saidyiscnot im the least inconsistent with
the decisions in Wilson’s Reports. In each of those cases there
was a child who was an object of the power ; and, consequently,
the power to appoint in default of children never arose. That
was all that the Court had to decide; and that was the point
which, as I understand those cases, the Court did decide, although
I admit that the Caier JusTiceE seemed to consider that there
might have been an appointment in tail to the child. It was
however quite enough for the Court to say that there was no
question at all with respect to the power in default of children,
as the fact was, in each case, that there was a child in existence,
which prevented therefore any exercise whatever of the power of
appointment over.

My opinion, therefore, is that thisis a case which is concluded,
as to the first question, by what was decided by Lord THURLOW
in the case of Boyle v. The Bishop of Peterborough, and which
was approved of and followed by Lord EvLpon ; and, accordingly,
I declare that Mrs. Houstoun, the wife of R. R. Houstoun, is
entitled to the 11,800l. Consols.

Iy THE MatrEr or THE FREE GRAMMAR SCHOOL
oFr CHIPPING SODBURY.
(8 L. J. Ch. 13—19.)

In the absence of any restriction or limitation in his appointment, the
master of a free school has an estate of freehold in his office, and is not
removable at the pleasure of the patrons of the school, nor can he be evicted
from the possession of the school-house.

Agreements entered into between the master and the patrons as to the
mode of conducting the school, which have a tendency to alter its
character, are invalid, and do not bind the master; and the patrons are
guilty of a breach of duty, when they require or induce a master, or a
candidate for the office of master, to enter into such agreements.

By a decree, dated the 11th of January, in the third year of
Charles 1., made by the Commissioners of Charitable Uses, it
was ordered, that the rents and revenues of the lands belonging
to the town of Chipping Sodbury, not appointed for the repair of
the church, or otherwise limited to any particular use, should go
and be employed to the uses, charities, and purposes following :
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that, is, to say,, 20l thereof should be paid to the poor of the
borough yearly; and 20l should be laid out for the binding
out apprentices of poor town-born children in manner therein
mentioned ; and, in the next place, that 20l. more per annum
should go and be paid to a schoolmaster, that should teach
townsmen’s children their grammar there freely.

By another decree of the Commissioners of Charitable Uses,
dated the 4th of September, 1694, it was declared, that the
Commissioners held the former decree meet to be observed and
performed, and that the schoolmaster should be nominated and
appointed by the bailiff and burgesses of the town for the time
being, or the major part of them; and that his salary of 20l
per annum should be paid to him by half yearly payments by
the town masters for the time being, who were to collect the
rents and revenues of the lands; and after certain ways should
have been sufficiently repaired, and the 20I. should be raised
for the poor, the 20l should be likewise raised for binding out
apprentices, and the 20l should be raised for the schoolmaster,
it was ordered, that the overplus of the rents and profits of the
town lands, not particularly appropriated for the repairs of the
church, and also the rents and revenues of certain lands
purchased of John Attwood, should go and be employed to
and for the payment of a certain mortgage (which had been
long since satisfied), and, after such mortgage should be fully
paid, that then 10l. more per annum, or so much thereof as
could be raised, should be raised and paid out of the rents and
revenues of the lands belonging to the town, not particularly
appropriated for the repair of the church or for the relief of the
poor of the town.

And it was by such degree further ordered, that part of a
certain house in Chipping Sodbury, which had been theretofore
usged, or in part used, as a school-house, should remain to the
townsmen of the town and their successors for ever, for a school-
house, in which to teach the townsmen's children; the bailiff
and burgesses, or townsmen of the town from time to time
repairing the school-house out of the town stock.

The premises at present used for the purposes of the school,
and for the residence of the master, had been built by the bailiff
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and bailiff burgesses out of monies arising partly from the sale of
another house, part of the town lands, which had been theretofore
used as a place of residence for the schoolmaster, and partly out
of sums of money given by divers persons to the said bailiff and
bailiff burgesses, for the purpose of providing a residence for
such schoolmaster. In the building of this house, the bailiff,
and bailiff burgesses had used part of the materials of the
school-house mentioned in the decree of 1694, which they had
previously pulled down: and the new school-house had, ever
since it was so built, been used as well for the purpose of a
school-house as for the residence of the master; and that the
town masters, on behalf of the bailiff and bailiff burgesses, had
ever since paid the rates and taxes assessed upon it.

In 1818, Mr. Smith was appointed schoolmaster by the bailiff
and burgesses. In their nomination, addressed to the Bishop
of the diocese, they stated, that they ¢ did thereby nominate
Thomas Smith to the free grammar school, founded in the town
of Chipping Sodbury, to do and perform the duties of the office
of schoolmaster of the same town, and to receive the fees,
emoluments, and advantages appertaining and belonging there-
unto, as theretofore used and accustomed : and they prayed the
Bishop to ratify and confirm their nomination.” The Bishop
accordingly granted his licence.

The town lands had increased greatly in yearly revenue; but
Mr. Smith received only 20l. a year, by half-yearly payments.

In November, 1826, the bailiff and burgesses proposed to
Mr. Smith, that he should execute an agreement, by which
they continued him as master of the school, at a salary of
40L. a year, and he, on the other hand, was to teach the boys
English grammar, reading, writing, and arithmetic, and to
conduct the school according to such rules as the bailiff and
bailiff burgesses should deem it expedient to make. Mr. Smith
refused to accede to the proposed terms: the bailiff and burgesses
persisted in their demands; and, on the 22nd of November, they
caused the following notice to be served on him :

“ 81r,—You having refused to accede to the contract which we,
on or about the 8th day of November last, proposed to you, and
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subsequently disclaimed our right of interference with you as the
grammar-master of the school; whereupon we, on or about the
24th of that month, notified to you in writing, that from and
after the 21st of December then next, we should declare the
mastership of such school vacant : we do hereby disavow you as
the master of the said school, and require you to forthwith quit
and deliver up the school-house and premises in your occupation.
Dated the 22nd of December 1826. A
* Chipping Sodbury Borough.
‘To the Rev. T. Sxirn.”

In pursuance of this line of conduct, the bailiff and burgesses,
in Hilary Term, 1827, brought an ejectment in the King’s Bench,
upon demises by them, as well in their corporate capacity as in
their individual capacities, under the names of William Higgs,
Joseph Hiatt, Henry Williams,GeorgeWhittington, Richard Arnold,
Charles Watkins, John Tily, Isaac Limbrick, and Jasper Fowler,
for the purpose of evicting Mr. Smith from the possession of the
new school-house.

Mr. Smith, the churchwardens, and some of the inhabitants
of the town, then presented a petition.

Affidavits were filed, both for and against the petition, for the
purpose principally of shewing what the character of the school
had been, according to past usage, and what were the conditions
under which Mr. Smith had been appointed master. The sub-
stance of those affidavits is detailed in the judgment of the Lorp
CHANCELLOR.

The petition was heard before the Vice-Chancellor.

By the order made on that occasion, his Honour declared,
‘““that the school was intended to be, and ought to continue a
grammar-school for the purpose of teaching the learned languages
grammatically: and that the master of such school is only bound
to teach the learned languages, and not the English language,
reading, writing, or arithmetic; and that he has an estate of
freehold in his said office, and that he is entitled to *the use of
the school-house for his residence, and of the school-room for the
purpose of teaching; and his Honour did order that the bailiff
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and bailiff burgesses; of the. said. town be restrained in their
corporate character, and individually, from proceeding in the
action of ejectment commenced by them, and from commencing
or prosecuting any action at law, for the purpose of ejecting
Thomas Smith from the possession of the school-house; and
his Honour did order that it be referred to the Master in
rotation, to inquire whether any, and if any, what, increase
in the rents and revenues of the town lands, not appointed or
appropriated for the repair of the church, or otherwise limited
before the decree of the third year of Charles the First, to any
particular use, has taken place; and what are the estates from
the rents and revenues of which the salary of the master of the
said grammar-school ought to be paid, and what ought to be
the amount of such salary; and that the Master should settle
and approve a scheme for the government of the said school, and
the conduct thereof.” Then, after directing an inquiry concerning
a sum of 10.. a year, which had been given by one Davis towards
the maintenance of the schoolmaster,

His Honour did order ‘“that the bailiff and burgesses of the
town of Chipping Sodbury, in their corporate capacity, and the
respondents, William Higgs, Joseph Hiatt, Henry Williams,
G. Whittington, Richard Arnold, Charles Watkins, John Tily,
Isaac Limbrick, and Jasper Fowler, pay to the petitioners the
costs of that application to that time.” The consideration
of the costs of the inquiries, and subsequent costs, were
reserved.

Against this order, the bailiff and bailiff burgesses appealed.

The questions raised were the following :

Whether the school, having regard to its original foundation
and to long-established usage, was a school for teaching only the
learned languages.

Whether the master could be removed by the corporation at
their pleasure.

Whether he was bound by any agreement which he had made
with the corporation, when first appointed to the office.

Mr. Pepys, Mr. Treslove, and Mr. Whitmarsh were in support
of the appeal.
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The Solicitor-General and Mr. Knight appeared for the
respondents.

Tae Lorp CHANCELLOR:

The main question was, whether this school was a grammar-
school ; and if it was in its original foundation a gra.mmar:
school, whether there has been such a constant and uniform
usage as would have the effect of altering the school, and giving
to the school a different character and description. The earliest
notice which we find of this school, is by a decree of the Com-
missioners under Charitable Uses in the third year of the reign
of Charles I., which directs that the sum of 20!. a year should be
set apart for a schoolmaster, “‘to teach the sons of the towns-
men of Chipping Sodbury their grammar freely.” In the
year 1694, another decree was pronounced by Commissioners
appointed under the same statute; and by that decree it was
directed that the order in the former decree should be confirmed ;
and it was further directed that the town-masters should, out of
the rents they received from the estates belonging to the corpora-
tion, pay the 20l. a year by half-yearly payments; and it was
further directed, that the nomination and appointment of the
schoolmaster should be in the bailiffs and burgesses for the
time being. In the decree of 1694, there is a further clause
referring to a gift of 10l. a year, by a person of the name of
Robert Davis; and that 10l. a-year is given to the grammar-
school master on the conditions mentioned in the gift. I think
it is quite clear, therefore, that, at this period, we are to consider,
that this was a grammar-school, according to the construction
which is put upon the term * grammar-school ”’ in this Court.

{His Lordship then commented upon the evidence, from which
it appeared that the plaintiff’s two predecessors, Mr. John Davis
(appointed in 1799) and Mr. Parker (appointed in 1818), both
entered into express stipulations with the corporation, to teach
reading, writing, and arithmetic; and, in pursuance of those
stipulations, they, in addition to teaching those boys, who were
sent there for the purpose of learning Latin and the learned
languages, taught them reading, writing, and arithmetic, and
his Lordship observed that the alteration, attempted to be
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introduced into the school by the patrons of the school insisting,
that the master should do that which he was not bound to do
according to the original constitution of the school, could not
vary, in point of law, the nature and character of the school,
and he concluded his judgment on this question as follows :]
It appears to me, (an observation which, I believe, has been
stated very frequently from this seat,) that the patrons of a school,
when they exercise the power of nomination and appointment,
have no right to impose, and act most improperly in imposing,
new terms and conditions upon the master; because, in that
respect, they are running counter to the will of the founder, and,
at the same time, laying the foundation for altering the general
rules of the school, inasmuch as the evidence of a long con-
tinuation of acting in a particular manner may have the effect
of altering the character and constitution of the school. It
appears to me, therefore, tracing the history of this school from
the period at which it is first presented to our notice, in the
third year of the reign of King Charles the First down to this
moment, there is no ground whatever for coming to any con-
clusion, that the original foundation of this school, which appears
to have been a grammar-school, has been altered by any *sub-
sequent usage. On the contrary, the evidence leads to a directly
opposite conclusion ; not only is there no evidence of any usage
to shew that the original constitution has been altered, but it
appears to me that the school has been carried on and conducted
as & grammar-school down to the present period.

The next question, therefore, to which my attention was
directed, was, as to whether or not this gentleman could or could
not be removed from the school; because an attempt was made
to remove him by an action of ejectment, brought to recover
possession of the school-house. It is said, that Mr. Smith, who
is the present master of the school, when the vacancy took place
by the death or retirement of Mr. Parker, applied to be appointed ;
and Mr. Whittington, who was acting as the clerk of the cor-
poration, said, that the corporation insisted that the party, who
should succeed to the school, should succeed to it upon the same
terms on which it was held by Mr. Parker; and the terms
upon which it was held by Mr. Parker, Mr. Whittington says,
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were distinctly and precisely explained to Mr. Smith. Mr. Smith
declined 'accepting the "school upon those terms, and he left
Mr. Whittington; but, after some interval of time, he again
returned, and then informed Mr. Whittington he was willing to
take the school upon those conditions. Now, Mr. Smith says,
that, at that time, he was not apprised of the nature and character
of the school; that he did not know it was a grammar-school in
the strict sense of the word ; and that it was in ignorance that
he acceded to those terms. The corporation had no right to
impose such terms; they acted improperly in so doing, and any
agreement of that description, entered into between the patrons
of the school and the person who was to succeed as schoolmaster,
this Court, certainly, would not enforce.

What, then, was the appointment of the Rev. Mr. Smith ?
The only evidence that the Court can look at with any propriety,
for the purpose of knowing the nature of the appointment, was a
document which was given in evidence in this cause. The docu-
ment to which I allude, is the express nomination and appointment
referring to the decrees in the time of Charles I. and in 1694.
Under the powers and authorities with which they are invested
by these decrees, they nominate and appoint Mr. Smith to the
school in general terms, to receive all the fees, profits, and
emoluments incident, and by right appertaining to that office.
1 see, in the evidence, no other appointment, except that to
which I have referred—a nomination and appointment under
the hands and seals of the bailiffs and burgesses, and, afterwards,
presented to the Bishop, in order to obtain a licence. Mr. Smith
was licensed accordingly. What, then, is the result and effect
of this general nomination and appointment in pursuance of the
powers intrusted to the patrons of the school ? They have, by
the decree, a right to nominate and appoint the schoolmaster :
they have exercised that power ; but I do not find anywhere that
they have a right to remove the schoolmaster, as long as he
shall continue to conduct himself with propriety in his office.
It follows, then, that this gentleman, having been nominated
and appointed by the corporation,.and there not being the
slightest ground to impute any misconduct, is irremovable by
the corporation, as long as he continues to act with propriety.
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I think, therefore, the Vice-CHANCELLOR was pexjfectly correct in
saying, that this gentleman held his office irremovably, as long
as he behaved himself with propriety.

The third point to which the attention of the Court was
directed, was with respect to the school-house and residence. The
school-house was originally in the High Street ; and by the decree
of 1694, the upper part'of that building was appropriated to the
use of the school, and was directed to be kept in repair by the
corporation ;—a new place was afterwards substituted by the cor-
poration, and ultimately the present school-house and residence
of the master were substituted. There is no doubt, I think, that
part of the funds of the corporation were generally applied to
the erection of that house; but it is equally clear that the house
was partly erected out of funds, which had been bequeathed
by different individuals for that purpose; and if, under these
circumstances, this building had been substituted for a former
building, and had been enlarged and extended by bequests in
the manner I have stated, it is quite impossible to say, that the
master can be removed *from it. I think, therefore, the Vice-
CranceELLoR was perfectly right in preventing the ejectment
being proceeded in.

Ex rartE GOULDING anxp DAVY, IN THE MATTER OF
O'NEILL & Co.

(8 L. J. Ch. 19—20; affirming 2 Gl. & Jam. 118.)

A partnership acceptance, given in discharge of the several debt of one
of two partners, cannot be proved against the joint estate, by a person
who took it in discharge of the several debt, though it was left for
acceptance at the house of business of the partnership, and thence
returned accepted, unless the holder makes out that it was accepted in
the partnership name, with the knowledge and assent of the other
partner.

O’NenL and Martin carried on business in Liverpool, under
the firm of O’'Neill & Co. O’Neill entered into a charter-party
on his own separate account, for the hire of a vessel belonging
to the petitioners: and, the freight being payable on the delivery
of the cargo at Limerick, the consignee, appointed by O’Neill at
that place, drew a bill of exchange for 819!. 1s. 2d. on O’Neill & Co.

R.R.—VOL. XXXIII. 12
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payable in London, and indorsed it to the petitioners. This bill
was remitted to them at Liverpool; they, early in the day, left
it for acceptance at the counting-house of O’Neill & Co. with a
partnership clerk ; and, in the evening, it was returned to them
by a partnership clerk, accepted in the name of O’Neill & Co.

The acceptance was in the handwriting of O’Neill; but the
petitioners, at the time when the bill was returned to them, did
not know of whose handwriting the acceptance was.

A commission of bankrupt having issued against O'Neill and
Martin, the question was, whether this bill could be proved
against the joint estate.

The Vice-Chancellor, Sir Jomx Lgeacm, was of opinion that
this bill could not be proved *against the joint estate, and
dismissed the petition.+

The creditor appealed.

Mr. Horne, in support of the petition of appeal.
Mr. Lowndes, contra.

The following authorities were cited : Shirreff v. Wilks,
5 R. R. 509 (1 East, 48); Swan v. Steele, 8 R. R. 618 (7 East,
210) ; Ridley v. Taylor, 18 East, 175; and Green v. Deakin,
2 Starkie, 847. '

TrE Lorp CHANCELLOR :

The question here arises with respect to the proof of a
debt under the commission against O’Neill and Martin as
partners.

O’Neill, on his separate account, and not in his partnership
character, entered into a contract with Goulding, who was the
owner of a vessel. It was a contract of charter-party, by which
Goulding undertook that his vessel should proceed to Charlestown,
that it should then take in a cargo of timber, proceed to Limerick,
and there deliver the cargo. On the delivery, he was to receive
one half of the freight in money, and one half in a good bill
drawn in Liverpool, at a date not exceeding four months.

+ 2 Glyn & Jam. 118.
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The vessel proceeded;on her,yoyage, took in a cargo according
to the charter-party, and delivered it at Limerick. There part
of the freight was paid in cash; and for the residue, a bill of
exchange on O’'Neill & Co., and not on O’Neill alone, was given
by the person who there represented O’Neill.

. The bill was remitted to Goulding at Liverpool, and was sent
in the usual course of business to the house where O’Neill and
Martin, under the firm of O’'Neill & Co., carried on their business.
It was left there for acceptance in the usual course of business,
and, after several hours had elapsed, Goulding or his brother
called and received the bill, accepted in the name of O’Neill & Co.

The question is, can this bill be proved under the joint
commission ?

There is no principle more clear than thai, where there are
partners, and one of them enters into a contract on his own
several account, he cannot pledge the partnership funds or give
a partnership acceptance in discharge of his contract, so as to
bind the firm. In this case, Goulding knew that the contract
was a several contract,—that it was in the name of O’Neill alone,
and not of O'Neill & Co. When therefore he took, in discharge
of that several debt, a bill accepted in the name of O'Neill & Co.,
he took it on his own responsibility. ’

The only doubt I have had upon the case arose from the
circumstance of the bill having been left for acceptance in the
usual course of business, at the place where O’Neill & Co. carried
on their partnership trade, and of its having been returned by
their clerk accepted. But upon consideration, that circumstance
does not-alter the case; it did not conclude Martin, who was no
party to the contract, nor bind him as privy to the acceptance.
If it had been known to Goulding, that the acceptance of the
bill was in the handwriting of O’Neill, he could have had no
claim against Martin or his estate: and I think, that the respon-
sibility of shewing that Martin was assenting to the acceptance,
lay upon Goulding. As it turns out, that the acceptance was in
fact, the acceptance of O’Neill, without the knowledge or authority
of Martin, the joint estate cinnot be bound.

I must, therefore, affirm the order of the Vice-CHANCELLOR,
who affirmed the decision of the Commissioners.

12—2
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BUTLER ».” ' KYNNERSLEYt (ormERwise ORMONDE
v. KYNNERSLEY).

(8 L. J. Ch. 67—72; 8. C. T L. J. Ch. 150; 15 Beav. 10, n.)

‘Where tenant for life, unimpeachable of waste, cuts and sells timber
planted for ornament or shelter, the proceeds of that timber belong to
the person having then the first vested estate of inheritance: and parties
having intervening estates for life, have no right to an account of the
proceeds of the timber so cut, or to have such ‘proceeds invested upon
the same trusts with the lands.

GoprreY Bagnarn CrLArkE devised certain estates, subject to a
charge for the payment of his debts and legacies, and an annuity,
to trustees, upon trust to convey the same to the use of his
brother, Gilbert Clarke, and his assigns, for life, without impeach-
ment of waste, with remainder to trustees to preserve contingent
remainders, with remainder to his first and other sons severally
and successively in tail male, with remainder to his, the testator’s
sister, Sarah Price Clarke, for life, without impeachment of waste,
with remainder to trustees to preserve contingent remainders,
with remainder to her first and other sons severally and succes-
sively in tail male, with remainder to Clement Kynnersley for
life, without impeachment of waste, with remainder to trustees,
to preserve contingent remainders, with remainder to his first
and other sons severally and successively in tail male, with
*remainder to Wenman Samuel, Esq., for life, without impeach-
ment of waste, with remainder to trustees to preserve contingent
remainders, with remainder to his first and other sons severally
and successively in tail male; with remainder to his the testator’s.
own right heirs. :
The testator’s brother Gilbert Clarke, who was also his heir-at-

+ In Honywood v. Honywood (1874) between the proceeds of legal waste

L. R. 18 Eq. at p. 311, 8ir G.
JEsseEL, M.R. referring to another
report of this case in 7 L. J. Ch.
150, says that modern decisions
have settled the law the other way,
and that the proceeds of equitable
waste must be invested to follow
the uses of the settlement. No
authority is cited to shew that there
is any difference in this respect

and of equitable waste. In Lush-
ington v. Boldero, 15 Beav., a note at
P- 10 suggests that Butler v. Kyn-
nersley was scarcely reconcileable-
with Wellesley v. Wellesley (6 Sim.
503); but it does not appear that
Lorll LYNDHURST intended to decide
anything there inconsistently with
his previous decision in Butler v.
Kynnersley.—O. A. 8.
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law, died without issue, and intestate as to the ultimate reversion
in fee, leaving his sister, Sarah Price Clarke, his heiress-at-law ;
she afterwards intermarried with Job Hart Price, Esq., who
assumed the name of Clarke, and entered upon and enjoyed the
devised estates, until the death of Sarah Price Clarke in 1801.
She left issue male one son—namely, Thomas Godfrey Robert
Price Clarke, and a daughter, Anna Maria Catherine Clarke,
afterwards Marchioness of Ormonde. The son died an infant,
and without issue, whereupon Clement Kynnersley, as the next
tenant for life, in March, 1802, entered into the possession of the
estates, or into the receipt of the rents and profits thereof, and
s0 continued until the 28rd April, 1815, when he died without
issue.

Job Hart Price Clarke and Sarah, his wife, had levied a fine of
the reversion in fee, which was then vested in Sarah Price Clarke,
as heiress-at-law to the testator, or to her brother, the said
Gilbert Clarke ; and had thereby limited that reversion to such
uses as she, Sarah Price Clarke, whether covert or sole, by her
will, in writing, should direct or appoint. She, by her will,
devised the reversion then subsisting, to trustees, upon trust that
her daughter, afterwards Marchioness of Ormonde, during her
minority, or until she should marry with consent, should receive
an annuity of 1,000!. for maintenance, and, subject thereto, to
the use of Job Hart Price Clarke, and his assigns, without impeach-
ment of waste, during the joint lives of him and the Marchioness,
until the latter should attain twenty-one years, or be married,
and then to the use, that one moiety of the estates, in case
Job Hart Price Clarke should be then living, but if dead, then
that the whole should be limited to one or more trustees, during
the life of the Marchioness, to her sole and separate use, and as
to the other moiety, to the use of the said Job Hart Price Clarke,
and his assigns, for life, without impeachment of waste, with
remainder, after the death of the Marchioness, subject, as to one
moiety, in case Job Hart Price Clarke should be then living, to
his life estate therein, to her first and other sons successively in
tail male, with remainder to her daughters in tail, with cross
remainders, with remainder, subject to a term of 1,000 years, for
the purpose of raising money for the payment of certain legacies
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to the use of Job Hart Priee Clarke, his heirs and assigns for
ever.

Job Hart Price Clarke, by indentures of lease and release,
bearing date respectively the 15th and 16th of June, 1809, duly
conveyed and assured all his estate and interest in the devised
premises to the Marquis of Ormonde and his heirs. Wenman
Samuel, the tenant for life in remainder, expectant on the decease
of Clement Kynnersley without issue male, died in his lifetime
without issue male.

In April, 1816, the Marquis and Marchioness of Ormonde filed
their bill in the Court of Chancery against Thomas Sneyd
Kynnersley, the executor of Clement Kynnersley, in which, after
stating the limitations to which the estate had been from time to
time subject, they alleged, that the mansion-house and park of
Sutton-cum-Duckmanton, which was part of the devised premises,
was an ancient family seat ; that Clement Kynnersley, during the
time he was in possession, caused to be felled and cut down many
ornamental timber trees, or trees planted for ornament or shelter,
in the park and about the house, and also divers saplings and
young trees, not nearly come to maturity, and various epring
woods, which grew on the estates, prematurely, and before the
same, according to the usage of the country, were arrived at the
proper state for cutting; and that he sold and disposed of the
trees, saplings, and woods so cut, for a large sum of money, the
whole of which he received and applied to his own use.

The prayer was, that an account might be taken of all timber
and other trees growing in or near the mansion-house and park,
and which were ornamental thereto, or which were planted for
ornament or shelter thereto, and of other trees or woods growing
on the estates unfit for felling or cutting, and which were felled
and cut and sold, or otherwise disposed of by Clement Kynnersley,
*and of the monies received by him on the sale thereof, or of
such of them as were sold, and of the value of such of them, if
any, as were not sold by him ; and that” his estate might be
declared liable to make good the produce or value of the timber,
and other trees and woods, which should appear to have been
improperly felled or cut; and that the defendant, Thomas Sneyd
Kynnersley might be compelled to pay the same to the plaintiffs,
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or into Court for,the benefit of the person or persons ultimately
to be entitled to the inheritance of the estates.

The defendant by his answer stated, that in Michaelmas Term,
1807, Job Hart Price Clarke and the Marquis and Marchioness
of Ormonde had exhibited their bill against Clement Kynnersley,
in respect of the same waste, which was the subject of the present
suit. On the 80th of December, 1807, an injunction issued in
that sunit, which was never dissolved.

To that bill, an answer was filed in June, 1808, in which
Clement Kynnersley admitted that he had, in the years 1805 and
1806, cut down certain timber and other trees in Sutton Park, to
the value of 8,2281. 19s. 8d., but insisted that he had a right to
do so. No further proceedings were had in the suit.

Lady Ormonde died, having devised all her interest to the
Marquis.

On the 6th of May, 1820, the cause came to a hearing, when
a decree was made, which, among other things, ordered that it
should be referred to the Master to inquire whether Clement
Kynnersley, in the year 1804, or at any time subsequent during his
life, cut or felled any timber or other trees which were planted
or left standing for ornament or shelter of the mansion-house or
park in the pleadings mentioned, or any other timber or trees
growing on the estates in question, that were unfit for cutting and
felling ; and if the Master should find that Clement Kynnersley
did cut any such timber or other trees, then it was ordered that
the said Master should inquire whether the same or any part
thereof were sold by him, and at what price; and it was ordered,
that the defendant Thomas Sneyd Kynnersley should be charged
with such value; and it was declared that he was liable to answer
out of the assets of the said Clement Kynnersley, what shoula be
found due for the amount of the price or value which should be
so found due by the Master.

The Marquis of Ormonde died, and his executors revived tha
proceedings.

By an order, bearing date the 18th of March, 1822, and made
by consent, it was referred to the Master to approve of a proper
person to be the arbitrator of the matters in difference in the
said cause, as also all other matters in difference between the
personal representatives of the Marquis of Ormonde and Thomas
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Sneyd Kynnersley, as executors of Clement Kynnersley : and he
was to'settle and'‘approve‘of proper bonds to be entered into by
the parties for that purpose.

In pursuance of this order, the Master made his report, bearing
date the 80th of July, 1822, whereby he certified, that he had
approved of Mr. Hugh Parker as a fit arbitrator, and that he had
settled arbitration bonds. These bonds were executed.

Mr. Parker made his award, bearing date the 25th of November,
1828, whereby he, among other things, ordered, that the defen-
dant, Thomas Sneyd Kynnersley, should pay to the plaintiffs, on
the 12th of February then next, the sum of 8,871l in full of all
their claims, as personal representatives of the Marquis of
Ormonde, against the executors of Clement Kynnersley, deceased ;
and that he should also pay to them the costs of the suit, with the
exception of the costs of one part of it.

In April, 1825, the defendant presented a petition of rehearing,
in which he alleged, that the decree of 1820 was erroneous, and
insisted that the whole bill should have been dismissed with
costs. The cause was reheard, and the bill was dismissed by an
order dated the 24th of April, 1825.

The plaintiff appealed to the House of Lords; and, on the
hearing of the appeal, the House ordered, that the appellant,
upon withdrawing his appeal, should be at liberty to present a
petition of appeal to the Lord Chancellor against the Vice-
CHANCELLOR'S decree of reversal, the appellant and respondents
respectively being also at liberty to make such motions or other
applications to the Lord Chancellor, touching the award and the
confirmation, or setting aside thereof, as they might be advised,
to make; such motions or other applications, to be heard *at the
same time with the petitions of rehearing, so to be presented.
And it was ordered, that the cause should be remitted back to the
Court of Chancery to proceed therein accordingly, reserving to
each party the right of appealing from any order or decree to be
made therein by the Court.

In pursuance of this order, the present appeal was presented.

There was also a motion to set aside Mr. Parker’s award.

The Solicitor-General (Sir Edward Sugden) was in support
of the appeal.
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Mr. Pepys, contrady;

The question was, whether the plaintiffs had such an interest
in the subject of the waste as would enable them to maintain the
suit ; in other words, whether they had any interest in the produce
of the ornamental timber which Clement Kynnersley had felled.

In support of the appeal, Sir Edward Sugden argued, that
the produce of the timber, the cutting of which was equitable
waste, was to be considered as the produce of a part of the corpus
of the inheritance, which had been unduly severed by the tenant
for life. It must, therefore, be applied by the Court as a portion
of that inheritance ; in other words, it must be subject to all the
trusts which affected the lands at the time; therefore, when
Clement Kynnersley committed the waste, Lord and Lady
Ormonde, who then had reversionary interests in the property,
had also in the proceeds of the timber an interest co-extensive
with that which they had in the lands. Consequently, they then
had, and their representatives now have, a right to an account
of the value of the timber, which the tenant for life felled
improperly and sold.

Mr. Pepys, on the other hand, contended, that, when the
waste was committed, there was no estate of inheritance in any
person prior to the ultimate fee, which was then in Job Hart
Price Clarke. When legal waste is committed, the timber belongs
to the person who at the time has the first vested estate of inherit-
ance: and the same rule must apply to equitable waste. The
timber, therefore, which was felled, became the property of
Job Hart Price Clarke; no other person had any interest in it;
and, therefore, Lord and Lady Ormonde have no right to any
account with respect to it.

Sir Edward Sugden, in reply, insisted, that any analogy drawn
from the doctrine of legal waste was fallacious. Here, the legal
title to the timber was in the tenant for life: but it was agreed
on all hands, that he could not take the benefit of his own wrong-
ful act; and that the Court must make him a trustee of the
proceeds of the timber. The question then was, in whose favour
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was this trust to be raised? Why, for all the objects of the
settlement. There was no principle of equity on which such a
trust could be raised in favour only of the person having the first
estate of inheritance.

The following cases were cited: Williams v. The Duke of
Bolton;t Poulett v. The Duchess of Bolton;! Rolt v. Lord
Somerville, 2 Eq. Ab. 759, pl. 8; and Lansdowne v. Lansdowne.§

[Some other cases are mentioned in the judgment, which were
cited, but which, in the opinion of the Lorp CHANCELLOR, had no
application to the present case.]

TaE Lorp CHANCELLOR :

This case arises out of a settlement of property made by a
person of the name of Godfrey Bagnall Clarke. The property
was devised to Gilbert Clarke, the brother of the testator, for
life, with remainder to preserve contingent remainders; with
remainder to the first and other sons of Gilbert Clarke, in tail
male; with remainder to the testator’s sister, Sarah Price Clarke,
for life, with similar remainders over ; with remainder to Clement
Kynnersley for life, with similar remainders over ; with remainder
to Wenman Samuel for life, with similar remainders over ; and with
the ultimate remainder to Gilbert Clarke in fee. Gilbert Clarke
died without issue; and, on his dying without issue, Sarah Price
Clarke entered and took possession ; she had two children, a son
and a daughter ;° the son died in 1802, under age, and the daughter
was afterwards Marchioness of Ormonde. On the death of the
son, Sarah Price Clarke having died in 1801, and her son having
died in 1802, Clement Kynnersley *came into possession as tenant
for life; and, in the years 1805 and 1806, he cut down some
ornamental timber, and a bill for an injunction was filed in 1807,
in the name of Job Hart Price Clarke and others. Wenman
Samuel died in the lifetime of Clement Kynnersley; and it is
material to consider in whom the inheritance was vested at the
time the timber was cut down.

+ 4 R. R. 21 (1 Cox, 72). § 15 R. B. 225 (1 Madd. 116).
t 4 R. R. 21 (3 Ves. 374).
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I stated, that, according)|to the terms of the settlement, the
ultimate remainder in fee was in Gilbert Clarke, the brother of
the testator ; he died intestate as to this remainder ; it, therefore,
descended to his sister, which sister was also sister of the original
testator. Sarah Price Clarke, therefore, became entitled to the
ultimate remainder in fee; she married Job Hart Price Clarke,
and they levied a fine of the reversion to such uses as she should
by her will appoint ; by her will she created certain life estates,
with remainder in tail to the children of her daughter, to the
sons first, and afterwards to the daughters, with ultimate
remainder in fee to Job Hart Price Clarke, her husband. These
contingent estates were contingent at the time when the timber
was cut down, and the vested remainder in fee at that moment
was in Job Hart Price Clarke : therefore I apprehend it is perfectly
clear as a question of law, that, if this had been a question
of legal waste, the produce of the trees cut down would have
belonged to Job Hart Price Clarke.

It was suggested at the Bar during the argument, that, although
he had a vested estate of inheritance at the time, there were
intervening contingent estates tail, to which it was subject: I
apprehend that does not in the slightest degree vary the case.
It would not vary the case at law, in an action for waste ; and
further than that, the case cited at the Bar is also decisive on
the point—I mean the case of Williams v. The Duke of Bolton,
which afterwards came on in this Court under the name of
Poulett v. The Duchess of Bolton. In that case the Duke of
Bolton was tenant for life, and had the ultimate remainder in
fee; he wrongfully cut down the timber ; there were contingent
estates tail depending; immediately after that estate for life,
there was an estate in his children, and afterwards an estate tail
in the children of his sisters ; subject to the contingency of these
estates tail, he took the remainder in fee. The Court in that
case said, that a tenant for life cutting down timber should not,
in his character of owner of the inheritance, claim the benefit of
the timber, as that would enable him to take advantage of his
own wrong. It is clear, from the language of the Court, that, in
that case, if the inheritance had been in a third person, notwith-
standing the contingent estate tail, the Court was of opinion that
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this person, having the estate of inheritance, would have been
entitled to the produce of the timber. The language of the Court
was in these terms—‘‘ When this timber was cut, no doubt at
law the Duke would have taken, being the first owner of the
inheritance ; but the Court very properly held, that he should
not, by a fraud on the settlement which made him tenant for life,
gain that advantage to himself in that reversion in fee.” It is
quite clear from the language of the Court in that case, that, if
the inheritance had been in a third person, notwithstanding the
estates which were still in contingency, the owner of the inherit-
ance would have taken the money ; and it is quite clear, therefore,
as far as relates to the case of legal waste, that the person having
the first vested estate of inheritance, when the timber is sold,
would be entitled to the produce of that timber, notwithstanding
intermediate estates of inheritance.

But is there any difference with respect to equitable waste ?
No case was cited at the Bar for the purpose of shewing there
was a distinction between legal and equitable waste; and I
apprehend the principle, which applies to the one, applies equally
to the other, as far as relates to this point; in fact, the case of
Rolt v. Lord Somerville shews there is no distinetion in this
respect between legal and equitable waste. That was a case
where the tenant for life without impeachment of waste, cut
down ornamental timber, and the person, the next tenant
for life, filed a bill for an account, to which there was a
demurrer. The Court was of opinion that the next tenant for
life had no right to an account, because he had no interest in
the produce of the timber, as that produce belonged to the owners of
the inheritance ; Iapprehend, therefore, that the same rule, which
applies to legal waste in this respect, applies also to equitable waste.

There was a class of authorities cited, and relied on as applicable :
the cases I allude to are the cases of De la Pole v. De la Pole,t
Wickham v. Wickham,} and Osborne v. Osborne§ : but it does
not appear to me that they apply to the present question.
These were all cases where the timber was cut down under the
sanction and by the authority of the Court, because it was beneficial
to the estate; and the Court, being applied to for the purpose of

t 17 Ves. 150. 1 19 Ves. 419. § Cited 19 Ves, 122,
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giving directionsin that respect, imposed such terms as it thought
were equitable and proper; they were, in fact, cases of arrange-
ment made by the Court. That was the general principle acted
upon; and the Court directed the money to be laid out in the
purchase of other lands to be settled to the same uses ; that does
not apply to a case where the timber is cut down by the wrongful
act of the party; and the persons, therefore, must rest on their
legal rights.

It was said, that the deed of 1809 would affect this question.
By the deed of 1809 Job Hart Price Clarke conveyed all his
interest in this reversion to the Marquis of Ormonde; that deed
was executed after the waste was committed and the timber was
disposed of ; and it does not appear to me that the deed can
affect the present question. As far as relates to the question
at law, where the reversion is assigned after the waste is com-
mitted, the assignee of the reversion is not considered as taking
any interest in the waste, and is not entitled to maintain an
action. It does not appear to me, therefore, that the case is at
all varied by the deed of 1809.

Under these circumstances, it appears to me, upon the whole
view of the case, that the property in this timber belonged to Job
Hart Price Clarke, who had at the time a vested inheritance in
fee in this property.

Under the first decree, made by the Master oF THE RoLws, the
Master was directed to make certain inquiries; before those
inquiries were made, it was agreed between the parties that all
matters in difference in the cause, and all matters in difference
generally, should be referred to an arbitrator to be named by the
Master ; an arbitrator was chosen—Mr. Parker ; and Mr. Parker
made an award, by which he directed the sum of 8,800l in
respect of this waste to be paid to the personal representative
of the Marquis of Ormonde, and it was in consequence of the
existence of that award, that the House of Lords sent back the
case to this Court, considering it proper that the award should
be disposed of, before the judgment should be pronounced as to
the validity of the decree. Now, upon looking at the affidavits
as to the award, I am satisfied that Mr. Parker considered himself
bound by the first decree of the MasTeER oF THE Rorrs, and that
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he did not exercise any judgment as to the question of law. If
that decree, therefore, cannot be sustained, it follows that the
award cannot be sustained. I am of opinion, upon the whole
case, that the second decree of the MasTER oF THE RoLLs was the
right decree, and that the award cannot be sustained, and the
appeal ought to be dismissed ; but I think, under the circum-
stances, it ought not to be dismissed with costs.

MORRIS ». DAVIES.
(8 L. J. Ch. 120—127.)

[A rEPORT of this case, taken from 5 Cl. & Fin. 168, will be
found in a later volume of the Revised Reports.]

IN tTHE Matrer or RISLEY SCHOOL.
(8 L. J. Ch. 129—132.)

Where a controlling power of assenting to, or dissenting from, the
appointment of a master of a free school, is given to the lord of the
manor, the lord cannot himself be master.

If he is appointed master, he may be removed upon an application by
petition in the Court of Chancery.

Tais was a petition presented by the Attorney-General, under
the Act passed in the 99th of George III., intituled, *“ An Act for
giving additional facilities on applications to courts of equity,
regarding the management of estates or funds relating to
charities.” .

It stated, that, by indenture, bearing date the 10th of March,
1718, and enrolled in the Court of Chancery, between Elizabeth
Gray, the grand-daughter of Sir Henry Willoughby, of the one
part, and John White, and sixteen others, of the other part;
reciting, that Sir Henry Willoughby, having 100l. in his hands,
left by Catherine Willoughby, for purchasing an annuity towards
finding a minister and schoolmaster, as a stipend for saying
divine service in the chapel of Risley, then newly erected by
Catherine Willoughby, and also for teaching children freely,—
by indenture, bearing date the 21st of September, 8th of CharlesI.,
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granted to certain persons, and their heirs, a rent-charge of
18l. 6s. 8d. to be issuing out of the manor of Wilsthorpe; and
that Sir Henry Willoughby, by deed bearing date the 10th of
October, in the twenty-first of Charles I., in which it was recited,
that Michael Willoughby, and Catherine his wife, had given
twenty nobles yearly to be paid to the curate and schoolmaster
of Risley, and that Sir Henry Willoughby had augmented the
same to twenty marks yearly, ratified and confirmed the dona-
tions : and reciting, that Elizabeth Gray, for making a provision
for teaching children to read and write, and cast accounts, and
so much of trigonometry as related to the mechanical and useful
parts of mathematics, by which the children might be instructed
in religion, and in those arts which would conduce to their
comfort and subsistence, had erected a convenient school-house,
in the town of Risley for a schoolmaster and usher, and for the
maintenance of such master and usher, to be resident in the
house, had lately purchased most of the lands, and tenements
thereinafter mentioned. It was witnessed, that Elizabeth Gray
*granted, bargained, and sold to John White and others, and their
heirs, the newly-erected school-house at Risley, and various lands
therein described ; to hold the same to them and their heirs,
upon trust, that they and all future grantees thereof should
receive yearly the rents of the premises, upon trust to pay the
clear rents and profits, (after all reasonable deductions for repairs
of the school-house, a payment of 20s. for a dinner, and other
necessary charges attending the trust,) to the schoolmaster and
usher, or under-master, and their successors, share and share
alike, who should respectively be chosen in the manner therein-
after expressed ; and it was provided, that the trustees might, at
their annual meeting at the school-house, nominate one of
themselves to receive the rents and profits; and it was also
provided, that the master and under-master should respectively
perform the articles following, viz. : That they should be indus-
trious in the school, and should both teach and instruct such
children and youth whose parents should be inhabitants of
Risley, and also the sons only of any of the inhabitants of
Breaston, Sandiacre, Dale Abbey, Stanton-next-Dale, Wilsthorpe,
Drycott, Little Wilne, and Hopwell, all in the county of Derby,
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not  exacting ; any -thing  for their pains, but what should be
voluntarily given them ; that the head master should teach
grammar and the classics, to such as should be qualified and
desirous to learn the same; and that the under-master should
instruct the children in spelling, writing, arithmetic, and the
church catechism, and should cause the children to say a prayer
in the school every day in the morning; that the head master
and under-master should be constantly resident in the habitation
or dwelling-house belonging to the school, and not voluntarily
absent themselves at any time above ten days, nor above twenty
days at several times in any one year, except on Saturdays in
the afternoon, and the holydays allowed by the church, and
kept by most schoolmasters, without licence of Elizabeth Gray
during her life, and after her decease, without the like licence
from the lord of the manor of Risley, and the major part of the
trustees.

The deed contained various other regulations touching the
school.

Some other benefactions were given to the school; and its
annual income amounts now to 378l.

The petition further stated, that, in the year 1811, the Rev.
John Hancock Hall, who then was, and still is lord of the manor
of Risley, was appointed by the trustees of the charity to be the
head master of the said school, and he signed, in the book or
register containing minutes of the proceedings of the trustees, his
approbation, as such lord of the manor, of his own appointment
as such master; and further stating, that John Hancock Hall
resides at his own house, Risley Hall, within a short distance of
the school ; that he has never since his appointment occupied the
house appropriated to the head master, nor personally performed
the duties of that office, but that he has appointed a deputy for
that purpose; that John Hancock Hall frequently visits the
grammar-school ; and occasionally assists in teaching the free
scholars at his own house, but that the active duties of the
situation are performed by the under-master ; that, by the founda-
tion deed, a power is given to the lord of the manor of Risley, of
assisting in the nomination and removal of the head master, and
of controlling him in various respects ; and the appointment of
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the lord of the manor: himself to that situation, was inconsistent
with the provision of that deed.

The prayer was, that John Hancock Hall might be removed
from being the master of the free school of Risley; and that it
might be declared, that the appointment of the lord of the manor
of Risley to the office is inconsistent with the due administration
of the trusts of the charity.

The petition came on to be heard before his Honour the Vice-
Chancellor on the 28rd of December, 1828, when his Honour
made an order that the trustees of the charity estate and property
should continue to receive the revenues thereof, and that they
should not pay to Mr. Hall such revenues or any part thereof, so
long as he should not personally perform the duties of head
master of the school at Risley.

The Solicitor-General appealed.

Sir Charles Wetherell and Mr. Pemberton were for the appeal.
Mr. Sugden and Mr. Wigram were for the respondents.

The questions principally discussed were the following:

First, whether the person who was lord of the manor, was
ipso facto disqualified from being master.

Secondly, whether the Court of Chancery had the power to
remove him : or whether, in such a case, the defect of the visi-
tatorial power provided by the founder was not to be supplied by
the King exercising his superintending jurisdiction as visitor, and
not in a Court of Chancery.

TaE Lorp CHANCELLOR :

This was a petition presented under the 59 Geo. III., the object
of which was to declare the appointment of the Rev. Mr. Hall to
the office of master of the school of Risley inconsistent with the
due administration of the trusts of the charity, to direct that
some other person might be appointed to that office, and that,
until such appointment should be made, some person should be
appointed to receive the rents and profits of the charity estates.

The facts of the case are these : This charity appears to have
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RllgbrgY been established as far back as the year 1718. Certain estates

Scmoor.  were vested in trustees, who were directed to apply the rents and
profits to the support of the master and under-master of a school
established at Risley; and the appointment of that master was
declared to be in the trustees, with the approbation of the lord of
the manor of Risley ; and the lord of the manor of Risley with
the trustees were empowered to remove either of the masters in
case they should act in a manner inconsistent with the provisions
of the establishment. It appears that, in the year 1811, the
office of head master became vacant by the death of Dr. Jackson,
and upon that occasion the trustees elected to that office a gentle-
man of the name of Hall. Mr. Hall was at that time lord of the
manor of Risley, and, the trustees having elected Mr. Hall to the
office of head master, Mr. Hall himself, as lord of the manor of
Risley, approved his own appointment. In the deed establishing
this charity there are various provisions, for the purpose of
regulating the conduct of the school and of the masters; and
among others, it is directed, that the head master shall himself
personally superintend, as far as the classical part of the estab-
lishment is concerned, the education of the boys; and it is also
provided that he shall constantly reside in the house appro-
priated for that purpose. The provisions are so strict in that
respect, that he is not allowed to be absent for more than ten
days, I think, at one time in a year, or more than twenty days
at several times, unless for some special reason.

Mr. Hall is entitled from me to a statement, that he has done
much for the school ; he found the school absolutely destroyed
as a school; he has himself by his own exertions, and by his
influence, established the school, and put it upon a respectable
footing ; but still, notwithstanding this circumstance, Mr. Hall
has certainly not complied with the regulations of the establish-
ment; he has not himself personally superintended, at least in
the manner required by the deed, and by the establishment itself,
the education of the pupils. He has not himself resided, as he
is required to reside by the deed, in the house appropriated for
that purpose. It appears to me also, that the election and
appointment of Mr. Hall was inconsistent with the nature of his
trust: the trustees are empowered to elect a head master, who
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was to be approyed, of by the lord of the manor of Risley for the
time being ; the lord of the manor was intended therefore to be
a check on the conduct of the trustees in the election of the
master ; nothing could be more inconsistent therefore with the
provisions of a trust of this description, than that the trustees
should elect the person who was lord of the manor, and who, as
lord of the manor, was to approve his own appointment. The
master can only be removed by the lord of the manor with the
trustees ; the assent, therefore, of the lord of the manor is neces-
sary to his removal. However he may conduct himself, if he is
lord of the manor, it is perfectly clear that there is no power to
remove him. I apprehend, under these circumstances, therefore,
that the appointment was originally inconsistent with the foun-
dation of this school, and that it cannot be sustained; and I
apprehend also, according to the course that has been uniformly
pursued in cases of this description, that where the person who
has the power of superintendence and removal, cannot himself
act in that situation, in consequence of his being himself *per-
sonally the individual to be acted upon, the power of removal
does then of necessity devolve upon the Court. Under these
circumstances, I think that I am bound to declare, notwithstand-
ing what I have said with respect to the conduet of Mr. Hall, and
with respect to the service that he has done to this establish-
ment, that his original appointment was inconsistent with the
trusts—that he ought to be removed, both from that circumstance,
and also from the circumstance of his having for nineteen years
acted inconsistently with the provisions of the establishment.

With respect to the funds, I think I ought to direct that the
trustees ought not to pay any of the funds over to Mr. Hall, but
that they should keep them in their own possession for the purpose
of being applied to the purposes of the trust. Declare, therefore,
the original appointment inconsistent with the trust; that Mr.
Hall ought to be removed; that another master ought tc be
appointed in the manner prescribed by the deed of foundation :
and that the trustees ought not to pay over to Mr. Hall any part
of the funds now in their hands, or which they may receive pre-
viously to his removal, but that they ought to keep those funds
and apply them for the purposes of the truet.
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As to the proper form of the proceeding, by the 59 Geo. III.
it is left to the discretion of the Attorney-General, either to present
a petition or to proceed by information, as the one course or the
other shall be the proper course according to the regulation of
the Court of Chancery. In this case, it does not appear to me
to be necessary to proceed by information : there is no person
necessary to be brought before the Court who is not now before
the Court: the Master is before the Court; the trustees had
notice of the application; and there is no person whom it would
be necessary, for the purpose of doing justice, to bring before the
Court, who is not here. Under these circumstances, an informa-
tion was not necessary.

Mr. Wigram, the counsel for the respondents, observed that
there was a point of form : it was this—that as the power was
suspended by reason of the union of the characters of master and
lord of the manor in the same person, the correction of abuses in
the charity would devolve upon his Lordship, not as Lorp CHaN-
CELLOR, but as representative of the King ; and consequently, the
application should not be by a proceeding in Chancery ; that if
an information would do, a petition would do; but that here no
proceeding in Chancery was regular.

TaE LorRp CHANCELLOR :

According to all the decisions—in The Warden of Manchester's
case,t for instance, and other cases of that description, where the
visitatorial power became incapable of being exercised on account
of the identity of the person who is to exercise it, and the person
on whom it is to be exercised, it falls on the general jurisdiction
of the Court of Chancery, and not on the King; it falls on the
Court of Chancery, or the King's superior Court, to exercise that
power. I think it is to be collected from all the authorities upon
that subject, that, in such a state of things, the power of correc-
tion devolves upon the superior Court—not upon the Crown, or
upon the Chancellor as representing the Crown, in his visitatorial
capacity.

t No reference in the original report.
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HALL ». MONTAGUE.}
(8 L. J. Ch. 167—1689.)

A conveyance to a purchaser for valuable consideration, set aside, on
the ground that it proceeded upon an appointment by a father to his
eldest son, made in fraud of the power.

UNDER a settlement, certain lands were settled to the use of
Charles Hall, the father, and his assigns, for his natural life,
with a limitation to trustees to preserve contingent remainders ;
and from and after the decease of Charles Hall, in case Ann Hall,
his wife, should survive him, to the use of Ann Hall, and her
assigns, for her natural life ; and after the decease of the survivor
of them, the said Charles Hall and Ann his wife, to the use of
the child or children of Charles Hall, on the body of Ann, his
wife, begotten and to be begotten, in such shares and propor-
tions if more than one, and for such estate and estates, and
interest and interests as Charles Hall and Ann his wife, by any
deed or deeds in writing or writings, to be executed in the pre-
sence of, and attested by two credible witnesses, should limit,
direct, or appoint, and in default of such joint direction or
appointment as the survivor of them after the death of the other
of them, by any deed or deeds, writing or writings, to be executed
and attested as aforesaid, or by his or her last will and testament
in writing, to be signed, sealed, published, and declared in the
presence of three or more witnesses, should limit, devise, direct
or appoint ; and, in default of any such direction or appointment,
then to the use of all, the child and children of Charles Hall and
Ann his wife, begotten and to be begotten, and the heirs of the
body and respective bodies of such child and children; such
children, if more than one, to take in equal shares and propor-
tions as tenants in common ; with cross remainders over.

There were ten children of the marriage.

The bill was filed by the younger children.

The bill alleged, that before John Hall, the eldest of such
children, attained his age of twenty-one years, Charles Hall, the
father, formed a scheme of obtaining to himself, and appro-
priating to his own use and benefit, the whole or the greater

+ Palmer v. Wheeler (1811) 12 R. R. 60 (2 Ball & B. 18).
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part of the lands and premises over which his power of appoint-
ment was reserved to him and his said wife, in favour of their
children as aforesaid, or the produce to arise from the sale
thereof, by entering into contracts for the sale to different
persons of distinet portions thereof, and receiving the purchase-
monies for the same, and which contracts, he, the said Charles
Hall, the father, proposed, and resolved to render effectual and
complete, by means of appointments to be made ostensibly and
nominally in favour of some or one or more of his sons, upon his
or their attaining the age of twenty-one years, to the exclusion of
his other children, but really and substantially to the intent that
such son or sons might thereupon be prevailed upon, and enabled
to join with Charles Hall, the father, and Ann his wife, in
conveying to the purchaser or respective purchasers thereof,
the premises which Charles Hall, the father, should have so
previously contracted to sell.

In execution of this scheme, the father, in the month of
January, 1791, being a period of nearly three years before the
eldest son attained his age of twenty-one years, entered into a
treaty with George Scott for the sale to him of the whole of a
freehold messuage and lands in Woolstone and Marston, (part
of the settled property,) containing fifty-three acres nineteen
perches, and thereupon articles of agreement bearing date on
the 29th of January, 1791, were made and entered into, between
him Charles Hall, the father, of the one part, and the said
George Scott of the other part ; whereby Charles Hall, the father,
in consideration of 100!. to him then paid by George Scott, and
of the further sum of 2,200L. to be paid to Charles Hall, the father,
pursuant to the covenants thereinafter mentioned, did covenant
with George Scott, his heirs and assigns, that he, the said Charles
Hall, the father, and Ann his wife, and such of their children to
whom by virtue of the power in them vested and being, they,
Charles Hall and Ann his wife should appoint, the messuages,
lands, and hereditaments thereinafter mentioned, and all other
necessary and interested parties, should and would, within three
calendar months next after the eldest child of Charles Hall, the
father, by Ann his wife, should have attained his or her age of
twenty-one years, or as soon thereafter as the death of parties
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would permit, effectually grant, and assure unto and to the use
of George *Scott, his heirs and assigns, the premises therein
described, free from all incumbrances; that John Hall the son,
having attained his age of twenty-one years on or about the
21st of November, 1798, thereupon, or shortly afterwards, John
Hall, the father, in furtherance of his aforesaid design, and with
a view to complete the contract which he had so entered into
with George Scott for his own personal benefit as aforesaid, pre-
vailed on Ann, his wife, to join him in executing, and Charles
Hall, the father, and Ann his wife, did accordingly execute a
deed-poll, or instrument in writing, under their hands and seals,
purporting to bear date the 2nd of January, 1794, but which in
fact was not executed until the 7th of January, 1794, thereby
appointing part of the premises to John Hall, the eldest son.

Shortly after the execution of the deed-poll, Charles Hall, the
father, prevailed with Ann, his wife, and John Hall, to join with
him in executing, and theydid accordingly execute, certain inden-
tures of lease and release and conveyance, dated the 6th and 7th
of January, 1794, whereby, in consideration of the sum of 2501.
alleged to be paid to a mortgagee, and of the sum of 2,050L.
therein expressed to be paid by George Scott to Charles Hall,
the father, and Ann, his wife, and John Hall, the son, making
together the full purchase-money of 2,300L., they, Charles Hall,
and Ann, his wife, and John Hall, the son, did join in conveying
to George Scott, and his heirs, in fee simple, the messuages,
lands, hereditaments, and premises comprised in the said deed-
poll, and which Charles Hall, the father, had so previously
contracted to sell to George Scott. No part of the money, it was
alleged, was received by the son.

The bill prayed, that it might be declared that the deed-poll
of appointment, dated or purporting to be dated the 2nd of
January, 1794, and the indentures of lease and release, dated
the 6th and 7th of January, 1794, and other the conveyance,
assignment and assurance, conveyances, assignments, and assur-
ances, made and executed, or purporting to be made and executed,
to the use of, and in trust for George Scott, of the messuage,
lands, and premises by him purchased from Charles Hall, the
father, were fraudulent and void.
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The defendants were persons claiming as devisees under the

Montague, Will Of Géherdl Seott!

Mr. Pemberton and Mr. Girdlestone were for the plaintiffs.

Mr. Bickersteth, Mr. Tinney, and Mr. Sidebottom, were for
the defendants :

They insisted that in M‘Queen v. Farquhar,t Lord ErLpon
had expressed his opinion that a transaction, composed of such
circumstances as existed here, ought not to be set aside by the
Court. There was nothing in the deed to make the purchaser
aware that the son was not to have (if in truth he had not)
a share of the purchase-money.

THE MAsmn oF THE RoLis:

The first question here is, whether this was an appointment
made by the father to his eldest son, for the purpose of acquiring
to himself the value of the property sold.

Now, can any person hear the facts of this case, and seriously
entertain the least doubt upon this question? In 1791, more
than two years before the eldest son attains his age of twenty-
one, the father enters into a contract with General Scott, that he
would sell this estate to him in consideration of a sum of 2,800L.,
to be paid to him, the father, for so it is expressed in the agree-
ment : the payment is to be made by instalments, except the sum
of 1,5001. which is to be retained by General Scott, and not paid
till the conveyance is actually made. In the month of November,
1798, the eldest son came of age, and in the month of January
following, an appointment was executed by the father of this
property to the eldest son, and two days afterwards the convey-
ance was executed to General Scott, of this property so appointed.
Now, can any man who has the use of his reason doubt, that all
this was done in execution of the contract entered into in the
year 1791, and that it was a conveyance made to General Scott
for the benefit of the father? If any person can entertsin a
doubt, I have no notion what the composition of such a person’s
mind can be. The only remaining question is, whether General

+ 8 B. R. 212 (11 Ves. 467).
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Scott knew that this was an appointment made by the father, not
bond fide for the benefit of his son, for whose benefit the power

of appointment was given, *but was made for the benefit of the

father himself. In the first place, the agreement made in the
year 1791, an agreement to which General Scott is a party,
expressly provides that the purchase-money is to be paid to the
father : it is an agreement entered into, upon the face of it, for
the benefit of the father solely, and General Scott stipulates to
pay to the father the sum of money. When the son came of age,
the conveyance is accordingly made in the manner that I have
stated ; and it is argued with a degree of earnestness which
utterly surprises me, that this is a case exactly resembling the
case of M‘Queen v. Farquhar. In M‘Queen v. Farquhar, Lord
EvLpon held very properly, that there was not sufficient evidence
to manifest, that the purchaser knew that the purchase-money
was to be applied for the benefit of the father. The purchaser
might very reasonably (Lord Erpon thought in that case) infer,
that the son was to take his fair proportion of the value of the
reversion, expectant on the death of his father ; but can anybody
reasonably infer here, that the son was to have the benefit of his
fair proportion ? or that General Scott was not perfectly aware
this money, though nominally paid to the husband and wife and
eldest son, was, in truth, a payment to the father ? In the first
place, there is General Scott’s covenant, that it should be paid
to the father, and, in the next place, the conveyance to General
Scott does not recite the truth of the case. I do not suppose
that General Scott was personally a party to the fraud; but
those who drew this conveyance perfectly well knew that it was
a fraudulent transaction; and they took care on the face of that
conveyance to suppress this circumstance, from which the fraud
must necessarily have appeared. This conveyance to General
Scott, instead of reciting the truth of the transaction—that there
had been this agreement made in the year 1791, by which, in
consideration of a sum to be paid to the father by General
Scott, the conveyance was to be made—pretends, that it was
an agreement made at the time of the conveyance, and made
between the father, the mother, and the son, then to sell the
estate in consideration of the price which had been previously
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stipulated in the year 1791. Now, can any person read this
conveyance, and say, that those who advised General Scott were
not perfectly aware of the irregularity of the transaction, and
were not themselves parties to the fraud, which was then com-
mitted by the father, in the exercise of this power? I am,
therefore, clearly of opinion that all who claim under General
Scott are affacted with the fraud of this transaction, and I must
make a decree according to the prayer of this bill.

I cannot make the defendants, who claim under General Scott,
pay the costs. But, if there had been a representative of General
Scott before the Court, I would have fixed General Scott’s estate
with costs.
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IN THE KING’S BENCH.

—_——

DOE ». AMBLER ». WOODBRIDGE.t
(9 Barn. & Cress. 376—378; 4 Man. & Ry. 302; 7 L. J. K. B. 263.)

In ejectment for a forfeiture incurred by using rooms in a house in a
manner prohibited by the lease: Held, that such user was a continuing
breach, and that the landlord was not, by receiving rent, precluded from
taking advantage of the forfeiture, provided the user continued after
the receipt of rent.

EjsecrMENT for a house in the city of London. Plea, not
guilty. At the trial before Lord Tenterden, Ch. J. at the London
sittings after Hilary Term, it appeared that the lessor of the
plaintiff was owner of the house in question, which the defen-
dant occupied under a lease, containing a covenant that the
tenant should not alter, convert, or use the rooms thereof then
used as bed-rooms, or either of them, into or for any *other use
or purpose than bed or sitting rooms, for the occupation of him-
self, his executors, &ec., or his or their family, without the licence
of the lessor in writing; and the lease contained a clause of
forfeiture for breach of any covenant. The defendant had let
part of the house to a lodger, who occupied up to the time of the
trial the rooms specified in the covenant above set out; but the
lessor had, after he knew of such occupation, received rent under
the lease: and the only question was, whether by so doing he
had waived the forfeiture ? Lord TenteErDEN, Ch. J. thought
there was a continuing breach as long as the rooms were occu-
pied contrary to the covenant, and directed the jury to find for
the plaintiff, but gave the defendant leave to move to enter a
nonsuit.

Denman now moved accordingly, and contended that the
receipt of rent by the landlord was a waiver of the forfeiture. In
Doe v. Allen} ejectment was brought for a forfeiture incurred by
carrying on a trade prohibited by the lease. The defendant

+ Cited and distinguished in the 10 C. P. 342, 349, 44 L. J. C. P. 116,

judgment of Lord CoLERIDGE,Ch.J. 119.—R. C.
in Walrond v. Hawkins (1875) L. R. 1 12 B. B. 597 (3 Taunt. 78).
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could not prove any payment of rent after the business was com-
menced, but it appears to have been admitted by the Court that
such proof would have been an answer to the action. In Doe v.
Banckst the payment of rent was held not to be a waiver, because
the breach of covenant, which consisted in ceasing to work a
coal-mine for a certain period, was not complete at the time of
the payment.

Per Currax:

The conversion of a house into a shop is a breach complete at
once, and the forfeiture thereby incurred is waived by a subse-
quent acceptance of rent. *But this covenant is, that the rooms
shall not be used for certain purposes. There was, therefore, a
new breach of covenant every day during the time that they were
so used, of which the landlord might take advantage; and the
verdict which proceeded on the particular words of this covenant

was right.
Rule refused.

PAGE ». NEWMAN.
(9 Barn. & Cress. 378—381; 8. C.4 Man. & Ry. 305; 7L.J. K. B. 267.)

A. who was resident in France, being indebted to B. for money lent,
promised by a written instrument to pay B. the sum therein mentioned
within one month after his (A.’s) arrival in England. A. arrived in
England in 1814. In 1818 B. applied to the attorney of A. for payment,
and in 1819 commenced an action, which was continued till Easter Term,
1828, when the cause was tried: Held, that B. was not entitled to
recover interest on the principal sum, either from the time of A.’s arrival
in England, or from the time when B. endeavoured to obtain payment,
interest not being due on money secured by a written instrument, unless
it appears on the face of the instrument itself that interest was intended
to be paid, or unless it be implied from the usage of trade, as in the case
of mercantile instruments.

Tais was an action brought to recover the sum of 185l. due
upon the following instrument. ¢ Guertr, April 18th, 1814.
In one month after my arrival in England, I promise to pay
Captain W. E. Page, or order, the sum of 185l. as sterling, for
value received. C. NEwmax.” The instrument was described in

+ 23 R. R. 318 (4 B. & Ald. 401).




voL. xxxmr.] 1829. K. B. 9 B. & C. 878—879.

the first count of the declaration as an agreement; in the second
count a8 a promissory note. Pleas, first, general issue; and,
secondly, the Statute of Limitations. Replication to the last
plea, that the plaintiff, in 1819, had commenced this suit by
latitat, and continued it by a bill of Middlesex, to which there
was & demurrer, and judgment for the plaintiff.+ At the trial
before Lord Tenterden, Ch. J., at the Middlesex sittings after
last Term, the following appeared to be the facts of the case.
The plaintiff and defendant, in 1814, were prisoners of war at
Verdun, in France. The plaintiff lent the defendant various
sums *of money; and the latter, as a security for the payment
of the same, signed the instrument declared on. In June, 1814,
the defendant came to England. During the year 1818 the
plaintiff applied to the defendant’s attorney, in order to procure
payment of the sum due on the note, and in 1819 commenced
this action against the defendant. It was contended, on the

part of the plaintiff, that he was entitled to recover interest

upon the principal sum secured by the written instrument, either
from the expiration of six months after the defendant arrived in
England, or at least from the time when he had endeavoured to
obtain payment of the sum due to him. Lord TenTerDEN, Ch. J.
was of opinion, there being no express agreement to pay interest,
that the plaintiff was not entitled to recover it by law, and a
verdict was found for the plaintiff for 185.. only.

Denman now moved for a new trial :

The plaintiff was entitled to recover interest by way of damages
for the detention of his debt, either from 1814, when the defen-
dant arrived in England, or at least from 1818, when the plaintiff
endeavoured to obtain payment. In Blaney v. Henricks,} it was
held that interest is due on all liquidated sums from the time
when the principal becomes due and payable. In Arnott v.
Redfern,§ the question seems to have been very fully considered ;
and there Best, Ch. J. in one part of his judgment is reported to
have said, ‘“ However a debt is contracted, if it has been wrong-
fully withheld by a defendant after the plaintiff has endeavoured

t See 8 B. & C. 489. 1 2 Wils. 203. § 3 Bing. 355.
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to obtain payment of it, the jury may give interest in the shape
of damages for the unjust *detention of the money;” and in a
subsequent part of the same judgment, he pronounces it as the
decision of the whole Court, *that although it (interest) be not
due ex contractu, a party may be entitled to damages to the
amount of interest for any unreasonable delay in the payment of
what is due under the contract.” Here there has been unreason-
able delay, for the money payable by virtue of the contract
became payable in 1814.

Lorp TENTERDEN, Ch. J.:

It is a rule sanctioned by the practice of more than half a
century, that money lent does not carry interest. In Calton v.
Braggt Lord ELLENBOROUGH, speaking at that time of a period
of more than fifty years, said, ‘ During this long course of time
no case has occurred where, upon a mere simple contract of
lending, without an agreement for payment of the principal at a
certain time, or for interest to run immediately, or under special
circumstances, from whence a contract for interest was to be
inferred, has interest ever been given.” In Higgins v. Sargent,}
which was an action of covenant upon a policy of insurance upon
the life of one R. C. Burton, payable six months after due proof
of his death, it was held that the assured were not entitled to
recover interest upon the sum insured from the expiration of six
months after the death of Burton. There (as in this case) the
sum became due upon a contingency, and it was held that interest .
was not due from the time when the principal sum became
payable. If we were to adopt as a general rule that which some
of the expressions attributed to the Lorp CHier JusTicE of the
Common Pleas in Arnott v. Redfern *would seem to warrant, viz.
that interest is due wherever the debt has been wrongfully with-
held after the plaintiff has endeavoured to obtain payment of it,
it might frequently be made a question at Nisi Prius whether
proper means had been used to obtain payment of the debt, and
such as the party ought to have used. That would be productive
of great inconvenience. I think that we ought not to depart
from the long-established rule, that interest is not due on money

t 13 R. RB. 451 (15 East, 223). 1 26 R. BR.379 (2 B. & C. 348).
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secured by a written instrument, unless it appears on the face of
the instrument that interest was intended to be paid, or unless it
be implied from the usage of trade, as in the case of mercantile
instruments. Here the language of the instrument is such as
to lead to the conclusion that the parties did not intend that
interest should be payable. The sum secured by the instrument
was 185l. only, payable at a time depending on a contingency,
and no provision was made for the payment of interest up to
that time. If there had been such a provision, it would have
afforded a strong ground for contending that it was intended
interest should also be paid from the time when the principal
became due to the time of actual payment; but the omission of
any such term in the instrument leads to the conclusion, that the
sum of 185l. was the only sum intended to be secured. In pro-
ceedings in error in the Exchequer Chamber, interest is allowed
in those cases only where interest would have been recoverable

in the Court below.
Rule refused.

OXENDALE ». WETHERELL.
(9 Barn. & Cress. 386—388; S. C. 4 Man. & Ry. 429; 7 L. J. K. B. 26+.)

‘Where, by a contract of sale, the vendor agreed to deliver 250 bushels
of wheat within a specific time, and delivered part, but not the residue :
Held, that he might, after the time mentioned in the contract had
expired, recover from the purchaser the value of the wheat delivered to
and retained by him.t

AssuvrsiT for wheat and other corn, goods, wares, and mer-
chandizes sold and delivered. Plea, general issue. At the trial
before Bayley, J., at the Spring Assizes for the county of York,
1829, the following appeared to be the facts of the case. The
action was brought to recover the price of 130 bushels of wheat,
sold and delivered by the plaintiff to the defendant, at 8s. per
bushel. Evidence was given on the part of the plaintiff, that on
the 17th of September, 1828, he had sold to the defendant all the
old wheat which he had to spare at 8s. per bushel ; and that he
had delivered to the defendant 180 bushels. The defendant gave
evidence to shew that he had made an absolute contract for 250

1 Sale of Goods Act, 1893, s. 30 (1).
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oxexpaLe bushels, to be.delivered within six weeks, that the price of corn
wﬂn';uu_ at the time of the contract was 8s. per bushel, and afterwards

[ *387 ]

rose to 10s. ; and it was insisted on his part, that the contract
being entire, the plaintiff not having delivered more than 180,
had not performed his part of the contract, and therefore could
not recover for that quantity. On the other hand, it was con-
tended that the vendor having delivered, and the vendee having
retained part, the contract was severed pro tanto, and that the
plaintiff was entitled to recover the value. The learned Judge
was of opinion, that even if the contract was entire, as the
defendant had not returned the 180 bushels, and the time for
completing the contract had expired before the action was
brought, the plaintiff was entitled to recover the value of the
180 bushels *which had been delivered to and accepted by the
defendant ; but he desired the jury to say, whether the contract
was entire for 250 bushels, and they found that it was. Where-
upon a verdict was entered for the plaintiff, and the defendant
had liberty to move to enter a nonsuit if the Court should be
of opinion that the plaintiff was not entitled to recover, on the
ground that he had not performed the contract.

Brougham now moved accordingly, and relied upon Walker
v. Dizon,t where the plaintiff having contracted for the sale
of 100 sacks of flour, at 94s. 6d. per sack, delivered part, but
refused to deliver the residue, the defendant being willing to
receive and pay for the whole; Lord ErLrLexBoroueH held that
the plaintiff could not recover for the part delivered, and non-
suited him.

Lorp TeExTERDEN, Ch. J.:

In Manning’s Digest, p. 889, the Court are stated to have set
aside the nonsuit, ex relatione Wilde, of counsel for the defendant.
If the rule contended for were to prevail, it would follow, that if
there had been a contract for 250 bushels of wheat, and 249 had
been delivered to and retained by the defendant, the vendor
could never recover for the 249, because he had not delivered the
whole.

t 2 Stark. 281.
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BavLey, J.: OXENDALE

The defendant having retained the 180 bushels after the time WETHERELL.
for completing the contract had expired, was bound by law to pay
for the same.

PaRge, J.:t

Where there is an entire contract to deliver a large quantity of
goods, consisting of distinct parcels, within a specified time, and
the seller delivers *part, he cannot, before the expiration of that
time, bring an action to recover the price of that part delivered,
because the purchaser may, if the vendor fail to complete his
contract, return the part delivered. But if he retain the part
delivered after the seller has failed in performing his contract,
the latter may recover the value of the goods which he has so
delivered.

[ *388 ]

Rule refused.

ROTHSCHILD ». CORNEY axp OtHERs.} 1}2’;’9;.
(9 Barn. & Cress. 388—391; 8. C. 7 L. J. K. B. 270.)

The plaintiff was, by means of a fraud, induced to draw and pay
away two cheques on his banker, amounting to 1,330/. Six days after
the date of the cheques, the defendants, acting bond fide, gave cash for
them to a third person (who had not given value for them), presented the
cheques, and obtained payment. Inan action by the plaintiff to recover
back this money : Held, that the cheques could not be treated as bills
overdue, and therefore taken by the defendants at their peril, but that
the real question in the cause was, whether they had acted bond fide, and
with due caution? Verdict for the defendants, given under a direction
to that effect, maintained.

[388 ]

AssuxpsiT for money had and received. Plea, the general
issue. At the trial before Lord Tenterden, Ch. J. at the London
sittings after Hilary Term, it appeared that the action was brought

+ This judgment of PARKE, J. is
cited with approval in the judgment
of the Judicial Committee delivered
by Sir BARNES PEACOCK in Culonial
Ins. Co. of N, Z. v. Adelaide Marine
Ins. (o.(1886) 12 App. Cas. 128, 138,
56 L. J. P. C. 19.—R. C.

1 Compare London and County

R.R.—VOL. XXXIII.

Bank v. Groome (1881) 8 Q. B. D.
288, 51 L. J. Q. B. 224, where this
and many other cases are cited and
commented on. Observe, however,
the language in which the criterion
is laid down in the Bills of Exchange
Act, 1882, s. 36 {3).—R. C.
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RorascuILd to recover the sum of 1,380l. being the amount of two cheques

v,
CORNEY.

[ *389 ]

drawn by the plaintiff on his bankers, Masterman & Co. which
had been obtained from him, and afterwards passed to the defen-
dants under the following circumstances : The plaintiff was agent
for paying the dividends on the Prussian loan contracted in 1818.
The securities given by the Prussian Government were bonds,
to which & number of dividend warrants, called coupons, were
annexed. When the dividends become due, the holder of bonds
delivers the coupons then due, together with a list, and the name
and address of the holder, to the plaintiff. The coupons and
lists are then compared, and if found correct the coupons are
cancelled, and a cheque drawn by Rothschild for the amount.
The plaintiff was also agent for a Prussian company called *the
Seehandling Company, who in January transmitted to him
coupons to the amount of 15,871l. to be received by him on their
account. The coupons were compared with the list by one Burn,
a clerk of the plaintiff, who then drew a cheque for the amount,
which was signed by the plaintiff and sent to his banker’s, who
placed it to the credit of the Seehandling Company’s account,
and debited the plaintiff’s private account with it. Burn, instead
of destroying all the coupons, preserved a part amounting to
1,380L. and procured two lists to be made out, one in names of
Sillem and Grantoff, amounting to 795l. 5s., the other in the
names of Sarans & Co. amounting to 534l. 16s. Burn compared
those lists with the coupons fraundulently preserved by him, and
on the 19th of January drew two cheques for the amount, which
were signed by the plaintiff, and the words ¢ & Co.” were written
across, in order that they might be presented to Masterman & Co.
through some banking-house. On the 24th of January one Brady,
a wine-merchant and broker, carried these cheques to the defen-
dants, who were wine-merchants, told them that payment could
only be obtained by a banker, and that as he did not keep an
account at any banker’s, he wished them to give him cash for
the cheques, and to get them presented by their bankers,
Remington & Co. One of the defendants, who knew Brady per-
sonally, but was not acquainted with his residence, consented to
do so, feeling sure that cheques drawn by the plaintiff would be
puid. He accordingly gave Brady meney for the cheques, and
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handed them to Remington & Co. who on the same day obtained RormscuiLp
payment from Masterman & Co. Brady received the cheques copwgy.
from his son, and at his request procured cash for them, with

*which the son afterwards absconded. Under thesecircumstances [ *390 ]
it was admitted that the defendants had acted bond fide, but it

was contended that they had acted carelessly in taking the
cheques ; and that as they were six days old when handed to

them, they must be considered as over-due, and consequently the
defendants could have no better title than Brady, from whom

they were received. Lord TeENTERDEN, Ch. J. left it to the jury

to find for the plaintiff, if they thought that the circumstances

of the case were such as ought to have excited the suspicions

of prudent men, and that the defendants had not acted with
reasonable caution, but otherwise to find for the defendants. The

jury having found a verdict for the defendants,

Sir J. Scarlett now moved for a new trial, on the grounds
that the jury ought not to have found that the defendants exer-
cised due caution; and, secondly, that the Lorp CrIEF JuUSTICE
ought to have told them that the cheques were over-due, and
that, consequently, the defendants took them at their peril,
and could have no better title than Brady, and for this he cited
Down v. Halling.t

Lorp TENTERDEN, Ch. J.:

Upon the whole I am of opinion that we ought not to grant
a rule in this case. It cannot be laid down as matter of law,
that a party taking a cheque after any fixed time from its date
.does so at his peril ; and therefore the mere fact of the defen-
.dants having taken the cheques six days after they bore date,
from a person who had not given value for *them, did not entitle [ *391]
the plaintiff to a verdict. It was indeed a circumstance to be
taken into consideration by the jury in determining whether the
defendants had taken the cheques under circumstances which
ought to have excited the suspicions of prudent men. If the
<case were sent to a new trial, the same question must be presented

t+ 4 B. & C. 330.
14—2
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RormscuiLp to the jury; and as we cannot say that their former verdict was

T.
CORNEY.

1829,
May 11,

[892]

wrong, I think that we ought not to disturb it.

Baviey, J.:

I cannot say that the right question was not left to the jury,
nor that their decision was wrong, although I should have been
better satisfied had their verdict been the other way.

LITTLEDALE, J.:

I am of opinion that the direction given to the jury was right,
and I am not prepared to say that they did wrong in finding for
the defendants. It has been urged as matter of law, that a party
taking a cheque over-due has it with the same title, and no other,
a8 the person from whom he receives it. But although the rule
of law certainly is so with respect to bills of exchange and
promissory notes, I think it cannot be applied to cheques.

ParkE, J. baving been concerned in the cause when at the Bar,

gave no opinion.
Rule refused.

BIRCH ». Tae EARL or LIVERPOOL.

(9 Barn. & Cress. 392—395; S. C. nom. Burch v. Earl of Liverpool, 4 Man.
& Ry. 380.)

A contract, whereby a coachmaker agreed to let a carriage for a term
of five years, in consideration of receiving an annual payment for the
use of it, but which, by the custom of the trade, is determinable at any

time within that period upon the payment of a year’s hire, is an agree-
ment not to be performed within a year, within the meaning of the
Statute of Frauds, and, therefore, must be signed by the party to be
charged therewith.

DecrLaraTtioN stated, that in the lifetime of Catherine, Countess.
of Liverpool, by agreement made on the 80th of June, 1825,
between the Countess and the plaintiff, it was agreed that the
Countess should hire of the plaintiff, and that the plaintiff should

«det to hire to the Countess a carriage for a term of five years
next ensuing, and that the Countess should pay to the plaintiff
every year, during the term for the use of the carriage, 94l. 10s.
Averment, that the carriage was delivered to the Countess, and
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that she received the saxe fronthe plaintiff in pursuance of the
agreement ; that the Countess made her will and made defendant
executor, and died in October, 1827 ; that the defendant proved
the will and took upon himself the execution thereof, and by
means of the premises as such executor became liable to and
bound by the agreement for and during the residue of the term,
and being so liable in consideration, that the plaintiff would
permit the agreement to be put an end to, defendant promised to
pay 941 10s. ; that the plaintiff suffered the agreement to be put
an end to, but that the defendant had not paid the money. Plea,
general issue. At the trial before Lord Tenterden, Ch. J., at the
London sittings after last Hilary Term, the following appeared
to be the facts of the case : The Countess of Liverpool had, in
1809, hired a carriage of the plaintiff at the rate of 85l. per
annum, and had continued to use it until October, 1815. She
then hired another at the rate of 100 guineas per *annum, but
at the expiration of four years that contract was annulled with
the consent of the plaintiff; and on the 1st of October, 1819,
she hired a new carriage of the plaintiff for six years, at 100
guineas per annum. On the 80th of June, 1825, the Countess
hired of the plaintiff a new landau for five years, at 90 guineas
per annum, and in September, 1827, died. Upon all these con-
tracts a year’s hire was paid in advance. It was proved to be
the custom for coachmakers, who let carriages for a term of
years, to demand and receive from the hirer a year’s hire as a
consideration for the annulling of any contract before the expira-
tion of the term agreed upon. The defendant, in October, 1827,
inquired of the plaintiff what was usually done on the event of
the death of a person who hired the carriage on the terms which
the Countess of Liverpoel had done. The plaintiff informed
him, that the custom of the trade was to pay one year’s hire as
a consideration for putting an end to the contract before the term
expired. The defendant said he understood that to be the custom;
that he was about to leave town for a few days, and he would
send the carriage home, and on his return would either write &
note to the plaintiff or send to him to settle the matter. The
carriage was returned on the 17th of October, 1827. It was
objected by the defendant’s counsel, that there was no sufficient

213

BIRCH
.
THE EARL OF
LIVERPOOL.

[ *393]



214
BIRCH

v.
THE EARL OF
LIVERPOOL.

[ 324 ]

1829. K. B. 9 B. & C. 893—894. [R.R.

evidence, of &, promise by him to pay the year’s hire upon his
own account, and that even if there had been, there was no con-
sideration for such a promise, inasmuch as there was no proof
of a contract in writing signed by the Countess of Liverpool ;
the contract proved, being an agreement naot to be performed
within the space of one year from the making thereof, ought to
have been in writing. On the other hand it was insisted, that
the *custom proved must be considered engrafted on the contract,
and if so, then it was determinable at any time, and might
be performed within one year. Lord TenTERrDEN, Ch. J. was
of opinion, that as the contract between the plaintiff and the
Countess of Liverpool, by the express terms of it, was an agree-
ment not to be performed within the space of one year from
the making thereof, and was not signed by the Countess, it
was not binding upon her; and that, consequently, there was
no consideration for the promise by the defendant to pay upon
his own account. The plaintiff was nonsuited, but liberty was
reserved for him to move to enter a verdict for the sum of
941. 10s.

F. Pollock now moved accordingly :

It was not necessary to prove a contract in writing, signed by
the Countess, because the contract proved must, with reference
to the custom of the trade, be construed to be an agreement for
five years, with power to the Countess, or her personal repre-
sentative, to determine it at any time during that period, by
paying the amount of one year’s hire. It was an agreement,
therefore, which might be performed within a year from the
making of it. If Lady Liverpool had died within the first year,
her executor might have determined it. Now an agreement which
may (although in fact it is not), according to its original terms
and the intention of the parties, be performed within the year
trom the making of it is not within the statute.

(BavLEY, J.: In that case the defendant would be liable only
in his representative character of executor, and not personally.
Here the action is brought for the breach of a special contract
made by him.)
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Lorp TeNTERDEN, Ch. J.: BIRCH

From the very terms of the contract it appears that it was an Tae HAz oF
ots L1VERPOOL.
agreement not to be performed within the space of one year from [ 995 ]
the making thereof, but that it was to continue for five years.
It ought, therefore, to have been signed by the party to be charged
therewith.

BavyLEY, J.:

Assuming that the custom proved is to be considered as part
of the contract, still the contract was in its terms an agreement
for five years, determinable by the parties within that period. It
was in the very terms of it an agreement not to be performed
within a year.

LirrLEDALE and PaRke, JJ. concurred.
Rule refused.

————

BRAITHWAITE anxp OteErs ». SKOFIELD 1}:291-3
AND OTHERS. Y

(9 Barn. & Cress. 401—402; S. C. 7 L. J. K. B. 274.) [401]

‘Where it was proved that A. B. had contributed to the funds of a
building society, and had been present at a meeting of the society, and
party to a resolution that certain houses should be built : Held, that this
made him liable to an action for work done in building those houses,
without proof that he had any actual interest in them, or in the land on
which they were built.

Assumpsir for work and labour, and materials. Plea, the
general issue. At the trial before Bayley, J. at the last Yorkshire
Assizes, it appeared that the action was brought to recover the
amount of a bill for plasterer’s work done by the plaintiffs in
some houses, on account of a society called ‘ The Latham’s
Building Society.” There was not any evidence that the defen-
dants gave the order for this work, or that the plaintiffs knew
them to be members of the society; nor did it appear that any
interest in the land upon which the houses were built, or in the
houses, had been conveyed to them. Butit was proved that they
had contributed to the funds of the society, and had been parties
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to a resolution that the houses, upon which the work in question
was done, should be built. Under these circumstances the
learned Judge thought the plaintiffs were entitled to a verdict,
but gave the defendants leave to move to enter a nonsuit ; and now

Blackburne moved accordingly [citing Vice v. Lady Ansont].

Lorp TeENTERDEN, Ch. J.:

The present case is very distinguishable from that which has
been cited. There the plaintiffs could have no right to recover
against the defendant except in respect of her having an interest
in the mine, and they failed in the attempt to prove that interest.
Here the plaintiffs had a right to be paid by those who employed
them, and the defendants having joined in a resolution to build
the houses, authorised the employment of the workmen. That
circumstance, without reference to the title to the land upon
which the houses were built, is sufficient to make the defendants
liable to this action. The verdict was therefore right.

Rule refused.

CHILD ». AFFLECK er Ux.
(9 Barn. & Cress. 403—406; S. C. 4+ Man. & Ry. 338; 7 L. J. K. B. 272.)

In an action for libel, it appeared that the defendant, with whom the
plaintiff had lived as servant, in answer to inquiries respecting her
character, wrote a letter imputing misconduct to her whilst in that
service, and after she left it ; and the defendant also made similar parol
statements to two persons that had recommended the plaintiff to her:
Held, that neither the letter itself nor the parol statements proved
malice, and that, consequently, the letter was a privileged communica-
tion, and the plaintiff not entitled to recover.} .

Cask for a libel. Plea, the general issue. At the trial before
Lord Tenterden, Ch. J. at the Westminster sittings after Hilary
Term, it appeared in evidence that the plaintiff had been in the
service of the defendants, Mrs. Affleck having before she hired
her made inquiries of two persons, who gave her a good character.
The plaintiff remained in that service a few months, and was
afterwards hired by another person, who wrote to Mrs. Affleck

+ 7B. & C. 409. 1 Gardner v. Slade (1849)13 Q. B.
796, 18 L. J. Q. B. 334.
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for her character; and received, the following answer, which was
the alleged libel : * Mrs. A.’s compliments to Mrs. 8., and is
sorry that in reply to her inquiries respecting E. Child, nothing
can be in justice said in her favour. She lived with Mrs. A. but
for a few weeks, in which short time she frequently conducted
herself disgracefully ; and Mrs. A. is concerned to add she has,
since her dismissal, been credibly informed she has been and now
is a prostitute in Bury.” In consequence of this letter the
plaintiff was dismissed from her situation. It further appeared
that after that letter was written, Mrs. Affleck went to the persons
who had recommended the plaintiff to her, and made a similar
statement to them. TUpon this evidence it was contended, for
the defendants, that there was no proof of malice, and that
consequently the plaintiff must be nonsuited. On the other
hand, it was urged that Mrs. Affleck’s statement of what the
plaintiff’s conduct had been after she left her service was not
privileged, and that, at all events, that part of the letter and the
statement *that she voluntarily made to other persons, and not
in answer to any inquiries, were evidence of malice. Lord
TenterpEN, Ch. J. was of opinion that the latter part of the
letter was privileged, and that the other communications being
made to persons who had recommended the plaintiff were not
evidence of malice, and he directed a nonsuit.

F. Kelly now moved for a rule nisi for a new trial. * * *

BaviEey, J.:

It appears to me that the letter complained of was a privileged
communication, and that the nonsuit was right. In the case of
Rogers v. Clifton,t evidence of the falsehood of the imputations
was given, *which, independently of the contents of the alleged
libel, raised the question whether they had been written bond fide.
Here there was no evidence of the good conduct of the plaintiff
at the period to which the letter referred. Ithas been contended,
that the letter should not have contained the statement of the
alleged misconduct after the plaintiff left the defendant’s service.
But I think that Mrs. Affleck would have stopped short of her

t 3 Bos. & P. 387.
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duty in withholding that information, and that she was not
bound to disclose the names of the persons from whom she
received it. Then reliance was placed upon the two parol com-
munications made by Mrs. Affleck, as evidence of malice. But
it appeared in evidence, that both the persons to whom they
were made had recommended the plaintiff to her service ; it was
therefore very natural, and by no means malicious, in Mrs.
Affleck to inform them of the plaintiff’s misconduct.

LITTLEDALE, J.:

It appears to me, that there was not any evidence of malice
that ought to have been left to the jury. It is admitted: that an
answer to the inquiries made would not have been the subject-
matter of an action, but it is contended, that the latter part of
the letter is evidence of express malice. I think, however, that
if Mrs. Affleck had received such information she was bound to
state it, and, therefore, malice is not to be inferred from the
letter itself. With regard to the other communications, the
question is, whether they prove that Mrs. Affleck acted
maliciously in writing the letter; 1 am of opinion that they do
not ; for the persons to whom they were made had recommended
the plaintiff, and, therefore, a statement to them of her miscon-
duct cannot be deemed an officious interference. 1If, indeed, the
plaintiff had distinetly proved the falsehood of the statement,
*the case would have assumed a different shape, but, according
to the case proved, the nonsuit was right.

Parkg, J.:

Therulelaid down by Lord MansFIELD in Edmonson v. Stevenson t
has been followed ever since. Itis, that in an action for defama-
tion in giving a character of a servant, ¢ the gist of it must be
malice, which is not implied from the occasion of speaking, but
should be directly proved.” The question then is, whether the

. plaintiff in this case adduced evidence, which, if laid before a

jury, could properly lead them to find express malice. That does
not appear upon the face of the letter. Primd facie it is fair,

+ Bull. N. P. 8.
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and undoubtedly a person asked as to the character of a servant
may communicate all that is stated in that letter. Independently
of the letter, there was no evidence except of the two persons that
had recommended the plaintiff. The communication to them,
therefore, was not officious, and Mrs. Affleck was justified in
making it. In Rogers v. Clifton, evidence of the good conduct
of the servant was given, and the communication also appeared
to be officious. In Blackburn v. Blackburn,t the occasion of
writing the alleged libel did not distinctly appear, it was therefore
properly left to the jury to say, whether it was confidential and
privileged or not, and they found that it was not. Here the
letter was undoubtedly primd facie privileged, the plaintiff,
therefore, was bound to prove express malice in order to take
away the privilege.

" Lorp TeNTERDEN, Ch. J.:

I entirely concur in what has fallen from the rest of the Courr,
and think that the nonsuit ought not to be disturbed.

Rule refused.

BATES ». COOKE.
(9 Barn. & Cress. 407—409.)

Where a submission to the award of two persons authorized the
appointment of an umpire by them, if they should disagree: Held, that
they might choose an umpire before they entered upon the enquiry.

The declaration on the award made under this submission, after
stating the choice of an umpire, alleged that the arbitrators and umpire
made the award : Held, that taking the whole together, it was substan-
tially an allegation that the umpire made the award.

The award, after reciting that A. B. and C. D. had been appointed
arbitrators, and that they had appointed E. F. umpire, proceeded,
‘““We, the said arbitrators, do award,” &c., and was signed by the two
arbitrators and the umpire: Held, that the latter by signing the award
adopted the language as his.

DeBr upon an award. The first count of the declaration
stated, that it had been agreed that certain differences between
the parties should be referred to two persons, one to be chosen by

+ 29 R. R. 583 (4 Bing. 395).
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each ; ‘¢ and in case the persons so named should disagree in
their opinion, it should be competent to them to appoint an
umpire, in the usual way of appointing a person in that capacity
in articles of reference.” The declaration then stated, that the
plaintiff appointed A. B. and the defendant C. D. as arbitrators ;
that they not agreeing in their opinion, appointed E. F. as
umpire; and that afterwards A. B., C. D., and E. F., having
taken all matters into consideration, awarded a certain sum to
be paid to the plaintiff. There were other counts on the award,
in substance the same, counts for goods sold and delivered, and
the money counts. Pleas, nil debet and set off. At the trial
before Vaughan, B. at the last Suffolk Assizes, it appeared in
evidence, that as soon as the arbitrators were appointed, and
before they had inquired into the matters referred to them, or
differed in opinion, they appointed an umpire. The award was
produced, and after reciting that A. B. and C. D. had been
appointed arbitrators, and that they had appointed E. F. umpire
upon the said arbitration, proceeded, ‘“ And we, the said arbitra-
tors, have agreed and do award to the said R.Bates (the plaintiff)
the sum of, &c. As witness our hands, A. B.,, C. D., E. F.”
For the defendant, it was contended, *first, that the umpire was
improperly appointed, the arbitrators not having power to make
the appointment until they had investigated the matters referred,
and found that their opinions differed. Secondly, that the award
appeared to be made by the arbitrators originally appointed, and
not by the umpire who alone had authority to make it; and, thirdly,
that if it was to be taken as the award of the umpire, it was
misdescribed in the declaration, for it was there stated to be the
award of the three, and not of him only. The learned Judge
overruled the objections, but gave the defendant leave to move
to enter a nonsuit. The plaintiff having obtained a verdict,

F. Kelly now moved accordingly, and urged the objections
made at the trial; and he also contended that the damages were
larger than the evidence warranted.

BayLEy, J.:

I am of opinion that we ought not to grant a rule for entering
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a nonsuit. The declaration states that the submission was to
two persons, with power to appoint an umpire if they differed in
opinion ; and it appeared that they appointed an umpire in the
first instance. That, however, is a very fair mode of making
the appointment, in case it should be necessary to have his
interference, and I do not think that any legal objection can be
made to it. Then it is said that the declaration states the award
to have been made by the three, but the context in the declara-
tion shews it to have been in legal operation the award of the
umpire only, and therefore it does, in substance, describe it as
the award of the umpire ; and Soulsby v. Hodgsont is *an express
authority that the award is not bad on account of the arbitrators
having joined in making it. Another objection was, that the
language of the award was that of the arbitrators, and not of the
umpire; but he, by signing it, adopted that language as his
own, and the award in legal operation became his. For these
reasons, I think that the legal objections fail, and that no rule
should be granted.

Lrrtrepare and Parke, JJ. concurred.

Rule for entering a nonsuit refused, but granted for
reducing the damages.

PARRY ». ABERDEIN. %
(9 Barn. & Cress. 411—417; S. C. 4 Man. & Ry. 343.)
A vessel, having goods on board upon which an insurance was effected,

but which were warranted free from average, unless general, was placed

in so much danger by perils of the sea, that the crew deserted her in
order to save their lives, and the owners of the goods, upon receiving
intelligence of this, gave notice of abandonment. A few days afterwards
the vessel was found by some fishermen, and towed into port and
repaired, but the goods (which were of a perishable nature) had been so
much injured by the salt-water that they would not have been worth
any thing if forwarded to the place of destination : Held, that the assured
were entitled to recover for a total loss,

ActIOoN on a policy of insurance, dated 17th November, 1828,
on goods by the Isabella, at and from Trieste to Liverpool,

t 3 Burr. 1474. in Dean v. Hornby (1854) 3 El. & Bl.
1 Cited by Lord CaMPBELL, Ch. J. 180, 190, 23 L. J. Q. B, 129, 133;
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including risk in boats and craft from shore to shore, with leave
to load, land, and ‘exchange goods without being deemed a
deviation. The insurance was declared to be, 868l. on currants,
valued at 54l. per ton ; 850l. on red Smyrna raisins, 8l. 10s. per
barrel ; 182l. on black ditto, ditto, 1. 15s. per barrel; 40l on
figs, ditto, ditto, 20L. per ton. On the 5th December the following
memorandum was written *on the policy, and subscribed by the
defendant: ¢ The sum insured on raisins by this policy is declared
to be 642l. in place of 482l., and the valuations for the red
Smyrna 8l. 18s., and for black ditto 2l. 14s. per barrel.” The

* policy contained the usual warranty of ¢ free from average unless

general, or the ship should be stranded.” The declaration alleged
a total loss by the perils of the seas. The defendant paid the
proper proportion of general average before the commencement
of the action, amounting to 6l. 5s. 10d. per cent., and having
pleaded the general issue, the cause came on to be tried before
Lord Tenterden, Ch. J., at the sittings after Trinity Term, 1826,
when a verdict was found for the plaintiff, damages 1581. 17s. 8d.,
subject to the opinion of this Court on the following case:

The defendant subscribed the policy mentioned in the declara-
tion for 200l. On the 16th of November, 1828, the ship sailed
from Trieste for Liverpool, with the goods specified in the policy
on board, the property of the persons in whom the interest was
alleged. On the following day she encountered a violent storm,
which laid her upon her beam ends; three of her crew were
drowned, and the remainder saved themselves by clinging to the
foretop. On the 19th they were taken off by some fishermen, and
carried into the port of Ancona. When they left the ship the
whole of her hull was under water, except a small part of her
bows. The master on his arrival at Ancona hired a boat to look
after her, and on the 20th proceeded to sea for that purpose. On
the 21st they picked up her long boat, and concluded from that
circumstance that she had foundered ; but as they were returning
toward Ancona they saw some fishermen who had fallen in with
the Isabella, and were then *towing her into the port of Ancona ;
she was in the same state as when the crew had abandoned her,

and in the judgment of the Judicial 13 App. Cas. 160,174, 57 L. J. P. C.
Committee in Cossman v. IWest (1887) 17, 23.—R. C. )
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the whole of her hull being under water except a small part of
the bows. On the 22nd she was towed in this condition into
Ancona, and remained with her cargo in possession of the salvors,
who instituted a claim of salvage in the Tribunal of Commerce
of Ancona. The cargo was placed by the salvors in the Govern-
ment stores, and the master and the crew were not allowed to
interfere in any manner with the landing of the cargo. The cargo
had been entirely under water for eight days, and when landed
was found considerably damaged by the salt water. After the
cargo had been landed the crew were obliged to live on shore.
She was delivered to the captain in the middle of April; no
repairs were allowed to be done till the beginning of that month.
She required new masts and sails, but her hull was not at all
injured. She afterwards proceeded on a voyage to Palermo, and
from thence to London. There was no other ship in which the
cargo could have been forwarded to England ; and if another ship
could have been found when the cargo was landed at Ancona, it
was 80 much injured by having been so long under water, that
it would have been worth nothing at its port of destination. The
cargo was sold by public auction about the middle of April, when
security was given to the salvors: it was sold by the agent for
Lloyd’s, who also acted as agent for the ship; and the following
is an account of the sums which the articles insured produced,
and the charges upon them : the raisins produced 838!l. 15s. 9d. ;
less freight, 571. 11s. 7d. The figs produced 19s. 7d.; less freight,
6l. 18s. 7d. The currants produced 268l. 6s. 4d. ; less freight,
51l. 6s.6d. The *salvors claimed 5,000 dollars for salvage. The
Tribunal, in the middle of December, decreed that they should
be allowed 1,200 dollars and expenses. The salvors appealed
from this decree, but the same was confirmed in the month of
April following. The assured, residing in Liverpool, having
heard of what had befallen the ship, and before they heard of
her being found again and towed into Ancona, gave directions
for a notice of abandonment being served upon the underwriters.
The notice was dated at Liverpool on the 11th of December, and
was served on the 18th of that month in London, but the under-
writers refused to accept the abandonment. On the 12th of
December the ship was mentioned in Lloyd’s list as having been

223

PARRY

.
ABERDEIN.

[ *414]



224

PARRY

.
ABERDEIN,

[ *415 ]

1829. K. B. 9 B. & C. 414—415. [R.R.

brought into Ancona on the 24th November. The question for
the opinion 'of ‘the-Court 'was, whether the plaintiff was entitled
to recover.

Campbell, for the plaintiff:

There was an actual total loss in this case, when the crew were
compelled to quit the ship and abandon her at sea. The assured,
as soon as they received intelligence of this event, gave notice of
the abandonment, and at that time the underwriters were liable
to pay for a total loss. Nothing since done has varied their
liability. The property insured has never been in a situation to
be restored beneficially to the owners. If there had been a mere
retardation of the voyage, the plaintiff could not claim for a total
loss, notwithstanding the abandonment: Anderson v. Wallis ;+
but where an actual total loss has once oceurred, that cannot be
be redeemed unless the thing insured *is restored beneficially :
Holdsworth v. Wise.; In Thornley v. Hebson§ there never was
a total loss ; the ship was never deserted at sea.

F. Pollock, contra :

It does not follow that the loss was a total loss, because the
crew were justified in quitting the ship. The loss might, according
to subsequent events, turn out total or partial only. The goods
were warranted free from average, and, although undoubtedly
much injured, they remained in specie, and the injury to them
cannot make the loss total: Thompson v. The Royal Exchange
Assurance.|; Neither can the loss of the voyage for the season
give the assured a right to abandon and claim for a total loss :
Hunt v. The Royal Exchange Assurance.S

Cur. adv. vult.

Lorp TenTERDEN, Ch. J. now delivered the judgment of the
Court; and, after stating the facts of the case, proceeded
as follows :

Upon this state of facts we are of opinion that the plaintiff is

+ 14 R. B. 642 (2 M. & S. 240). | 16 East, 214.
1 81 R. K. 299 (7 B. & C. 794). 17 B. R. 264 (5 M. & S. 47).
§ 21 B. RB. 381 (2 B. & Ald. 513).
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entitled to recover. This case is not distinguishable from the
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case of Gernon v.'The' Royal Ezcliange,t or the case of Holdsworth A“;;,mx.

and another v. I¥ise, in both of which the plaintiffs recovered.
The first of these cases was an insurance on sugar: the ship
returned in a short time to the port of loading; the cargo was
damaged, and not in a fit state to be sent to the place of destina-
tion, and the assured abandoned, the whole still remaining in
specie, though deteriorated. *The second of those cases was an
insurance on the ship: the ship sailed from St. Andrews, in
America, to England, and received so much injury that the crew
abandoned her, and were taken on board another vessel. On the
next morning a third vessel met with her, and some men from it
went on board and succeeded in taking her to New York, from
which place she came to Liverpool charged with a heavy sum for
salvage, and with another sum requisite to repair some injury
received in going into Liverpool, the two sums together exceeding
the value in the policy. There was an abandonment. The Court
held the loss total on the desertion of the crew, and not turned
into a partial loss by the subsequent events, the effect of which
could be of no real benefit to the assured. In the case now before
the Court the ship was deserted by her crew in the utmost
distress ; carried into a port out of the course of her voyage
some days afterwards, and there, with her cargo, detained many
months for salvage. The cargo (perishable goods) was so much
damaged as not to be worth sending to the place of destination if
a ship could be found, and none could be. The assured abandoned,
after knowledge of the loss, and before intelligence of the subse-
quent facts arrived. Can any person say that the goods, although
remaining in specie, were not as effectually lost to the assured
when the ship was deserted as if they had then gone to the bottom
of the sea, or that the subsequent events produced a restoration
of them to the owners? This, therefore, is not a mere loss of the
voyage and the adventure, but in reality a loss of the thing
insured.

In the case of Hunt v. The Royal Exchange Assurance Company
the ship put back to her port of loading; the principal part of
her cargo being flour, was undamaged, *and might have been

1 16 B. B. 630 (6 Taunt. 383; 2 Marsh. 88).

R.R.—VOL. XXXIII. 15
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sent to the place of destination by another ship at the end of
three/orfour months';. 80 that there was no actual loss of the
cargo, and a delay only rather than a loss of the voyage. It was
held that this was not a case for abandonment; and also upon
the particular facts that the abandonment was too late. In the
case of Thornley and another v. Hebson the ship, which was the
subject of the insurance, sustained great damage on her voyage
from New York to Hull, and the crew, exhausted with long
fatigue, were taken on board another vessel, from which six fresh
men went to her, and carried her to Rhode Island, where she was
sold to pay the salvage. The assured resided at New York: they
might have prevented the salg if they would have paid the salvage;
and there was nothing to shew that they were unable to do so.
They sent notice of abandonment as soon as they heard of the
desertion of the crew, and before they knew that the vessel had
arrived at Rhode Island. Under these circumstances, the Court
thought there was not a total loss before the sale; and as the
owners might have prevented the sale, they could not make the
loss total by their own neglect. These last two cases, therefore,
are very distinguishable from the present; and our judgment
ought to be governed by the first two that I have referred to, and
by the sound and legal principles on which they were decided.

The postea is to be delivered to the plaintiffs.

THE KING ». TIZZARD.
(9 Barn. & Cress. 418—422; 8. C. 4 Man. & Ry. 400; 7 L. J. K. B. 275.)

In the borough of W. the town clerk is appointed by the mayor,
aldermen, and bailiffs, to hold the office during their pleasure, with a
salary, which they have power to alter in amount or withdraw altogether ;
and one of the town clerk’s duties is to attend all corporate meetings of
the mayor, aldermen, bailiffs, and burgesses, and draw up minutes of
their proceedings under their inspection : Held, that the offices of alderman
and town clerk are incompatible, and that an alderman, by accepting the
latter, vacated the former office.

Quo WARRANTO for usurping the office of alderman of the
borough of Weymouth. Plea, that the late King by charter
granted that in the borough there should be one mayor, an
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indefinite number, of: aldermen, two bailiffs, and twenty-four
chief burgesses, and that every person having served the office
of mayor, should become an alderman for life; that defendant
in 1804 was duly appointed to and served the office of mayor,
and so became an alderman. Replication, that by the said
charter it was granted that the mayor, aldermen, bailiffs, and
chief burgesses, might make bye-laws, and that they should have
a recorder, and that the mayor, recorder, and bailiffs, or any two
or more of them, of whom the mayor or recorder should be one,
should hold sessions; and further, that the mayor, aldermen,
bailiffs, burgesses, and commonalty, should have within the same
borough one discreet and fit man, who should be, and be named
the common clerk of the borough aforesaid, to continue in the
same office during the pleasure of the mayor, aldermen, and
bailiffs, of the borough; and that afterwards, and after defen-
dant became an alderman as aforesaid, to wit, on, &c. the office
of common clerk became vacant, and defendant, so being an
alderman, was by the then mayor, aldermen, and bailiffs,
nominated, elected, and appointed, for the common clerk of
the borough and town aforesaid, to continue in the same during
the pleasure of the mayor, aldermen, and bailiffs. That defen-
dant took the oaths, *and became and was common clerk, where-
fore, &c. There were two other replications, in substance the
same, and a fourth, which after stating the appointment of
defendant to the office of common clerk, and his acceptance
of the office, alleged, that at the time when the defendant was
80 elected and took upon himself the said office, a yearly salary
of 10l. was payable and paid by the mayor, aldermen, bailiffs,
burgesses, and commonalty, to the common clerk for the time
being, subject to be increased, diminished, or withdrawn altogether,
by the mayor, aldermen, and bailiffs, at their pleasure ; and that
the offices of alderman and town clerk being by reason of the
premises incompatible with each other, defendant thereby then
and there resigned and vacated his office of alderman. The fifth
replication alleged that it was the duty of the common clerk to
attend and be present as such common clerk at all corporate
meetings of the mayor, aldermen, bailiffs, burgesses, and com-
monalty, and under their inspection and direction to draw up in
15—2

227

THE KiNa

2.
TI1ZZARD.

[*419]



228

THE KIxG

.
TIZZARD.

[ *420 ]

1829. K. B. 9 B. & C. 419—420. R.R.

their book minutes and entries of their resolutions and proceedings,
and then'averred’that the' offices were incompatible, &c. as before.
Demurrer and joinder.

Follett in support of the demurrer : .

Three grounds are stated, on which the offices of alderman and
common clerk are incompatible ; first, that the aldermen vote at
the election of the common clerk ; secondly, that when the defen-
dant was appointed, there was a salary annexed to the office,
which might be varied in amount, or withdrawn, at the pleasure
of the mayor, aldermen, and bailiffs ; thirdly, that the clerk must
attend corporate meetings, and take minutes of the business
transacted. *In order to make out that two offices are incom-
patible with each other it must be shewn the duties to be per-
formed by the person holding one office are inconsistent with the
duties to be performed by the person holding the other; and it.
is further necessary that the duties should be of a public nature,
8o that the public would sustain an injury by the improper dis-
charge of them, otherwise this Court will not interfere. Thus
the same person cannot hold a ministerial and also a judicial
office in the same court, nor can the same person discharge the.
duties of expending public money and auditing his own accounts.
But there.is no case deciding that a man may not hold two offices,
because by virtue of the one he has a voice in the election to the
other ; nor because in the one capacity he may have & voice in
fixing the remuneration that he is to receive in the other. A man
may vote in his own favor at an election of Members of Parlia-
ment and at elections to most parish offices. He may present
himself to a church. The number of aldermen here is indefinite,
so that the influence of one in fixing the common clerk’s salary
is very trifling, and that is not a public duty. The aldermen are
not justices, no objection, therefore, arises on account of the offices
being one judicial and the other ministerial ; nor can there be any
reasonable objection to one member of any body being employed
to take minutes of their proceedings. In Com. Dig. Franchise
(F 27) it is said that the office of sworn clerk is void, if he be
made an alderman ; and Dyer, 882 b, is cited. That, however,
is not a principal case, but one mentioned in the margin, where
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a town clerk had/been’élected alderman with a view to turning Tme Kma

him out of the former place, the offices being incompatible ; and
he was *restored to it by the Court of K. B.: but the respective
duties of the two offices are not mentioned. The King v. Patemant
more nearly resembles this case ; but there the aldermen audited
the town clerk’s accounts, and they were judicial officers, and the
town clerk acted ministerially under them. So also in Milward
v. Thatcher,} of the two offices held by the same person, one was
judicial, the other ministerial.

Alderson, contra, was stopped by the Courr.

Lorp TeNTERDEN, Ch. J.:

I am of opinion that judgment must be given for the Crown.
The fifth replication shews that the common clerk has to attend
corporate meetings, and take minutes of their proceedings. If
that be not done faithfully, he may be amoved from his office,
and upon that question he would have a vote in his character
of alderman. Thus, then, he would fill the two incompatible
situations of master and servant. That replication, therefore,
is a good answer to the defendant’s plea. Again, the fourth
replication alleges that the common clerk has a yearly salary
which may be varied in amount or altogether discontinued at
the pleasure of the mayor, aldermen, and bailiffs. The defendant,
as an alderman, would have to vote upon that question, which
dauty I think he is not competent to perform, being also the party
to receive the salary. That replication, therefore, as well as the
fifth, is a valid answer to the plea.

Baviey, J.:

I think that the two offices are incompatible where the holder
cannot in every instance discharge *the duties of each. Now, in
the two questions of amotion and salary, the town clerk is not
competent to discharge the duty of an alderman. The acceptance
of the second office, therefore, vacates the first.

+ 1R. R. 621 (2T. R. 777). 1 1R. R. 431 (2 T. R. 81).
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LITTLEDALE; | J .

I entirely concur, and entertain great doubts whether the
holding of two offices by the same person is ever contemplated
in the charters granted to corporations.

Judgment for the Crown.

THE KING ». SALWAY.
(9 Barn. & Cress. 424—436; 8. C. 4 Man. & Ry. 314.)

By a charter of Queen Elizabeth, it was provided that vacancies in the
common council of the borough of L. should be filled up by election out
of the “burgesses and inhabitants.” The charter was accepted, but the
corporation afterwards elected burgesses, not being inhabitants, to the
office of common councilmen, as they had done before. This charter,
and all other franchises, were surrendered to Car. II., and W. & M. by
a charter of restoration granted that the corporation should enjoy all
franchises, elections, rights of election, &c. that they had previously
enjoyed by virtue or pretence of any charter, or by any other lawful
manner, right, or title: Held, that under the charter of Elizabeth,
burgesses could not be elected to be common councilmen unless they
were inhabitants; and that an usage to elect burgesses not inhabitants
was repugnant to the charter, and could not be pleaded in explanation
of it : Held, also, that the charter of W. & M. only restored such rights
as had been lawfully exercised under or by pretence of former charters,
and, therefore, did not enable the corporation to elect burgesses, not
being inhabitants, to the office of common councilmen.

INFoRrMATION in the nature of & quo warranto, for usurping the
office of common councilman of the town and borough of Ludlow.
Pleas, first, that Queen Elizabeth, by her charter in the thirty-
eighth year of her reign, granted and ordained that thenceforth
there might and should be within the town and borough of Ludlow
from time to time thirty-seven of the more discreet and honest
burgesses and inhabitants of the same town and borough, who
should be and be nominated the common council of the said
town and borough, of which same thirty-seven burgesses and
inhabitants twelve of the most honest and discreet should be
nominated and reputed aldermen or principal burgesses of the
town and borough aforesaid ; and of which same twelve aldermen
or principal burgesses and inhabitants one should yearly be
elected to be chief bailiff of the same town and borough, and of
which same thirty-seven, twenty-five (being the residue of the
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same number), together withthe aforesaid twelve, should together ~TaEe Kixe

be and be called *the common council of the town and borough
aforesaid ; and of which same twenty-five one should yearly be
elected to be second bailiff of the town and borough aforesaid ;
and after thereby assigning, nominating, constituting, and making
the persons therein named and specified to be the first and
modern twelve aldermen or principal counsellors of the town
and borough aforesaid, and other persons therein also named
and specified, to be the first and modern twenty-five of the
common couneil of the town and borough aforesaid ; which same
twenty-five, together with theé aforesaid twelve aldermen, her
Majesty thereby declared should be and be called the common
council of the town and borough aforesaid; and after declaring
her will to be that the same twelve aldermen should be the
principals and more worthy of the same council, the late Queen
willed, and by the said letters patent for her, her heirs and
successors, granted that whenever it should happen that the
aforesaid twelve aldermen or principal counsellors so as aforesaid
nominated, or any of them, or the aforesaid twenty-five common
counsellors so as aforesaid nominated, or any of them, should
die or from their offices aforesaid for ill government in that
behalf be removed, then and so often it should and might be
lawful for the residue of the said twelve and twenty-five, being
the common council of the town and borough aforesaid, or the
major part of them, to elect, nominate, and prefer one or more
other or others of the said number of the twenty-five burgesses
and inhabitants of the town and borough aforesaid for the time
being, in the place or places of any person or persons of the said
number of twelve; and also one or more other or others of the
burgesses and inhabitants of the town and *borough aforesaid,
in the place or places of any person or persons of the number of
the aforesaid twenty-five so happening to die or be removed.
The plea then stated that the charter was accepted, and the office
of one of the twenty-five common councilmen was vacant, and
defendant, then and there being one of the burgesses of the town
and borough aforesaid, was duly elected to it. Second ples,
that from time immemorial the burgesses of the town and
borough of Ludlow have been and still are one body corporate ;

L
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by the name of the bailiffs, burgesses, and commonalty of the
town and borough of Ludlow; and that from time immemorial
within the said town and borough there have been, and ought to
have been, and still ought to be, divers, to wit, twelve aldermen
or principal burgesses, and divers, to wit, twenty-five common
councilmen of the said town and borough; and that for and
during all that time, whenever the office of one of the said
common councilmen hath become and been vacant, the said
twelve aldermen, and residue of the said twenty-five common
councilmen, or the major part of them for the time being, being
lawfully assembled, have elected and chosen, and of right ought
to have elected and chosen, and still, as and when there shall be
any vacancy in the said number of twenty-five common council-
men, of righe ought to elect and choose some one other of the
burgesses of the said town and borough to become and be one of
such twenty-five common councilmen of the same town and
borough ; that a vacancy happened in the office of one of the
twenty-five common councilmen, and defendant, who was one
other of the burgesses of the said town and borough, was duly
elected to it, &c. Third *plea, that the town and borough of
Ludlow is an ancient town and borough, and that for 800 years
and more the burgesses of the said town and borough have been
a body corporate, by the name of the bailiffs, burgesses, and
commonalty of the town and borough of Ludlow, and that for all
the time in the information mentioned, there have been, and
ought to have been, and still ought to be, twelve aldermen or
principal burgesses, and twenty-five common councilmen of the
said town and borough, &c.; and that heretofore, and whilst the
burgesses of the said town and borough were such body politic
as aforesaid, to wit, on the 19th December, 4 W. & M., their
said late Majesties by letters patent (after reciting a surrender of
all their franchises by the corporation in the 86 Car. II., and
reciting also that a charter had been granted by James II.),
granted, restored, and released to the burgesses and inhabitants
of the town and borough of Ludlow aforesaid all and singular
the liberties, privileges, powers, and immunities, franchises, &e.
so surrendered, in as ample manner and form as the said bailiffs,
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burgesses, and '¢ommonalty or their predecessors had or enjoyed,
or ought to have had or enjoyed the premises before the said
surrender ; and their said Majesties did restore, confirm, and
ratify to the said bailiffs, burgesses, and commonalty, amongst
other things, all and singular the offices and elections, nomi-
nations, and appointment of officers, and the like liberties, &c.
as they had before the said surrender by reason or pretence of
any charters,t grants, or letters-patent by any of their said late
Majesties’ progenitors or ancestors, late Kings or Queens of
England, in any manner before the day of the date of the
instrument or *surrender aforesaid made, granted, or confirmed
or by any other lawful manner,; right, or title, although the
same or any or either of them had been forfeited, lost, or sur-
rendered, and although the same or any or either of them had
been misused or not used, abused, or discontinued, &c. And
that for a long time, to wit, for the space of seventy years
before, and at the time of the date and making of the said deed
or instrument of surrender, the said bailiffs, burgesses, and
commonalty of the town and borough aforesaid, by reason or
pretence of a certain charter before then granted to them, to wit,
the said charter or letters-patent in the said first plea mentioned,
had used and enjoyed, and then did use and enjoy a certain
power, franchise, election, and nomination, to wit, as follows:
that is to say, that whenever the place or office of one of the said
twenty-five common councilmen of the said town and borough
became and was vacant, the said twelve aldermen of the said
town and borough, and the residue of the said twenty-five
common councilmen thereof, or the major part of the said
aldermen and of the said twenty-five common councilmen of the
said town and borough for the time being had, during the time
last aforesaid, elected, nominated, and appointed, and at the
time of the date of the said instrument of surrender were used
to, and did elect, nominate, and appoint, and thence hitherto
continually have elected, nominated, and appointed, and used
and enjoyed the right, franchise, and privilege of electing,
nominating, and appointing some one other of the burgesses

1 In the original, ‘¢ debuerunt uti 1 «“ Aut quocunque alio legali modo.”
virtute vel proetextu.”

238

THE KING

v.
SALWAY.

[ *428]



234

THE KiNG
t.
SALWAY.
[ *429 ]

[ *430 ]

[481]

1829. K. B. 9 B. & C. 428—481. [B.R.

of the/said towm/and borough to become and be one of such
twenty-five common councilmen of the said town and borough.
Demurrer to the first plea, *and joinder in demurrer. To the
second plea, replication; first, that before the said election of
the defendant the charter of Queen Elizabeth had been accepted,
and at the time of that election was in full force, and by virtue
thereof the aldermen and residue of the twenty-five common
councilmen ought to have chosen some one other of the burgesses
and inhabitants to the vacant office; traversing, that from time
immemorial it has been the usage to elect one other of the
burgesses to that office. ~Rejoinder, that such had been the
immemorial usage. Similiter thereto. Second replication to
second plea, that the aldermen and common councilmen were
not lawfully assembled. Similiter. Third replication, that long
before the supposed election of defendant, Queen Elizabeth by
charter granted as in defendant’s plea alleged ; and that under
and by virtue thereof, before and at the time of the election of
defendant, whenever the office of one of the common councilmen
became vacant, the aldermen and residue of the common
councilmen had elected and ought to elect some one other of the
burgesses of the town and borough, being an inhabitant thereof,
to be a common councilman. Rejoinder, that since the granting
of the charter of Elizabeth the aldermen and residue of the
common councilmen had elected, and ought to elect, one other
of the burgesses to the vacant office of common councilman.
Demurrer and joinder. First replication to third plea, that the
bailiffs, burgesses, and commonalty did not before, and at the
time of the surrender in that plea mentioned, use and enjoy
the franchise of electing to the vacant office of common council-
man some one other of the burgesses of the said town. Similiter.
Seccnd replication to third plea, that at the time of *making that
surrender, the charter of Elizabeth was in full force. Demurrer
and joinder. Third replication, that the aldermen and common
councilmen were not duly assembled. Similiter.

Alderson in support of the demurrers for the Crown. * * *

Taunton, contra. * * *
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Alderson, in reply: 0¥ c%Hm* .
Cur. adv. vult.

Lorp TenteERDEN, Ch. J. now delivered the judgment of the
Covurr:

The first question raised upon this record depends entirely
upon the construction of the charter of Queen Elizabeth, as set
out in the defendant’s first plea, being the charter by which,
according to that plea, the office of common councilman was
established in the borough, and under which the defendant
claims to exercise the office. By this charter, power is given,
in case of vacancies, to elect one or more of the burgesses and
inhabitants of the borough to the vacant offices. The plea
avers, that the defendant being a burgess was elected, but does
not aver that he was an inhabitant also. And upon this there
is a demurrer by the Crown, so that the question is, whether
a person, being a burgess, but not an inhabitant, is eligible to the
office. And we are of opinion that he is not. It may be difficult
to say in what precise sense the word burgess is to be understood,
in very ancient charters; perhaps, construing those documents
according to the usage which has long prevailed in different
places, the sense may not always have been the same. In the
present charter, the words are  burgesses and inhabitants;"”
and as there are in many corporations, perhaps in most, burgesses
who are not resident in the borough, we think it must have been
the intention of the Queen in this case, that the common council-
men should be chosen, not from those who were burgesses only,
or inhabitants only, but *from those in whom the two characters
of burgess and inhabitant are united. And this agrees with the
opinion of the Court in the case of The King v. Heath.t

This being, in our opinion, the plain meaning of the charter
of Queen Elizabeth : the second question is, whether, agsuming
the borough to have been incorporated from time immemorial,
having the same number of common councilmen as those
appointed by the charter, and who, both before and since the
charter, have been, in fact, elected from the burgesses, without
regard to residence, such an election can be valid after acceptance

+ 1 Barnard. 416.
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of that charter; A ‘usage, not inconsistent with a charter nor
repugnant to it, may continue, notwithstanding the acceptance
of a charter; but a usage, repugnant to the charter, cannot.
And we are of opinion that the usage in the present case is
repugnant to the charter, and that the charter, although it uses
affirmative words only, and does not in terms prohibit the election
of a burgess not being an inhabitant, does, in effect, amount to
such a prohibition. And we think this is not like the case of
the Corporation of Chester,t in which the charter only gave
a power to elect the principal officers annually, which power
had, in practice, been very rarely exercised; and Lord ELLEN-
BOROUGH appears to have thought that a mere power to elect
annually given to a corporation who might before elect for life,
did not necessarily import that the power so given should be
exercised at all times. Whereas the charter of Eliz. in this case,
in our opinion, prescribes and fixes the character of the persens
to be elected, and therefore necessarily excludes the election of
persons not sustaining *the character prescribed. In the Chester
case also it is to be observed that the Court only refused a
mandamus to elect, leaving the right of those officers who had
held for more than a year to be questioned by a quo warranto,
which would be the most proper mode of proceeding in a case
of any doubt, because the judgment of the Court upon it would
be thereby subject to the revision of a court of error, which
could not be done on a peremptory mandamus.

The remaining question arises upon the construction and effect
of the charter of restoration granted by William and Mary after
a surrender of the charter of Elizabeth. The defendant contends,
that the election of persons not possessing the character required
by the charter of Elizabeth, (such elections having‘in fact been
made for some long time before the surrender,) receives validity
from the charter of restoration, under the general words, by
reason or pretence of any charter,” assuming that a mode of
election not consistent with a charter ought to be considered,
under this instrument of restoration, as made by pretence of
that charter. We think, however, that it cannot be so considered,
and that the words, “ by reason or pretence,” followed as they

+ Rex v. The Mayor, &c. of Chester, 1 M. & 8. 101.
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are with the words, ¢ any other lawful manner, right, or title,”
must be understood of matters not unlawfully done, nor incon-
sistent with the charter, to the pretence of which the matter is
referred. The utmost effect that can in our opinion be given
to the word *“ pretence " (pretextus is the word in the original
Latin) in such a case, must be to exclude very scrupulous, nice,
and subtle enquiry upon doubtful points, not to give validity to
matters contrary to clear and unambiguous ordinances.

Judgment for the Crown on all the demurrers.

Ex parte SUSANNAH SCOTT.
(9 Barn. & Cress. 446—448; 8. C. 4 Man. & Ry. 361.)

‘Where a party against whom a true bill for perjury had been found,
and a warrant for her apprehension granted, was apprehended abroad
and brought here in custody, and committed to prison for want of bail,
the Court refused to discharge her, on the ground that she had been
improperly apprehended in the foreign country.

A RULE nisi had been obtained for a habeas corpus to bring up
8. Scott in the custody of the marshal, in order that she might
be discharged. It appeared by the affidavits that a bill of indict-
ment for perjury had been found against her, and on the 11th
of February, Lord TexTerpEN, Ch. J. granted a warrant for her
apprehension, in order that she might appear and plead to the
indictment, &c. Ruthven, a police officer, to whom the warrant
was specially directed, apprehended Scott at Brussels; she
applied to the English ambassador there for assistance, but he
refused to interfere, and Ruthven conveyed her to Ostend, and
thence to England, and on the 9th of April, she was brought
before Lord TENTERDEN, and by him committed to the K. B. prison.

Brougham and Platt shewed cause:

A true bill having been found against the prisoner for a mis-
demeanor, *there is no doubt that she is now rightfully in custody
for want of bail. And when a party is liable to be detained on
a criminal charge, the Court will not inquire into the manner
in which the caption was effected: Rex v. Marks,t Ex parte
Krans.! On the return to a writ of habeas corpus, the gaoler is

t 8 B. B. 577 (3 East, 157). 1 25 B. R. 389 (1 B. & C. 238),
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only bound to shew the warrant for the detention of the party,
and not'the 'caption.’ 'On' this point, a distinction has always
existed between the practice in civil and criminal cases. In the
former, the Court inquire into the manner in which the arrest
was effected, and if that was improper, they discharge the party :
Lyford v. Tyrrel,t Spence v. Stuart.}

Chitty, contra :

In civil cases, the rule laid down in those cited has always
been adhered to; and although in Rex v. Marks, and Ez parte
Krans, the Court refused to discharge parties brought before
them, on account of a defect in the commitment, it is to be
observed, that in each of those cases the prisoners were charged
with felony. This is the case of a misdemeanor only, and in
favour of the liberty of the subject the Court ought to refuse
to extend the rule established as to charges of felony. If it be
extended to this, it must be held applicable even to cases of
common assault. In The Attorney-General v. Carl Cass,§ which
was an information really at the suit of the Crown, the Court
of Exchequer did interfere.

Lorp TenTERDEN, Ch. J.:

That was the case of an information for penalties, and rather
in the nature of a *civil proceeding to recover a debt, than of a
criminal one, to punish an offence against the public. I consider
the present question to be the same as if the party were now
brought into Court under the warrant granted for her appre-
hension ; she ought not to sustain any prejudice from the
circumstance of her having been committed by me to the custody
of the marshal. The question, therefore, is this, whether if
a person charged with a crime is found in this country, it is the
duty of the Court to take care that such a party shall be amenable
to justice, or whether we are to consider the circumstances under
which she was brought here. I thought, and still continue to
think, that we cannot inquire into them. If the act complained
of were done against the law of the foreign country, that country

+ 3R. R. 553 (1 Anstr. 85). § 11 Price, 345.
1 6 R. B. 549 (3 East, 89).
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might have vindicated its own law. If it gave her a right of
action, she may'sue upon"it..“I''am 'not, indeed, aware of any
cases where the government of a foreign country has interposed,
in order that a person might be brought here on a charge of
misdemeanor. In cases of felony, I know it has been done;
I have granted a warrant for the apprehension of the party
accused, and I do not know how, for this purpose, to distinguish
between one class of crimes and another. It has been urged
that the same principle will warrant an arrest in the case of
a common assault. That certainly will follow, but there is little
danger that a foreign country would allow such an arrest, and
if the party making it is guilty of misconduct, the verdict of
a jury will teach him not to repeat it. For these reasons,
I am of opinion that the rule must be discharged.

Rule discharged. .

SAMPSON anxp Av~otrHEr v. EASTERBY.

(9 Barn. & Cress. 505—516; S. C. 4 Man. & Ry. 422; affd. in Ex. Ch. nom.
Easterby v. Sampson, 6 Bing. 644; 4+ M, & P. 601; 1 Cr. & J. 105.)

Where a lease of an undivided third part of certain mines contained a
recital of an agreement made by the lessee with the lessor, and the
owners of the other two thirds, for pulling down an old smelting mill,
and building another of larger dimensions, and the lease contained a
covenant to keep the new mill in repair, and so leave it at the expira-
tion of the term, but did not contain a covenant to build it : Held, that
such a covenant was to be implied, and that the lessor of the one third
might sue upon it in respect of his interest.

The lease contained a demise of all mines and minerals then opened
or discovered, or which might during the term be opened or discovered
in or under certain moors and waste lands, and also all smelting mills
then standing upon the said lands, with full liberty te sink shafts there,
and to build thereon any mills or other buildings requisite for working
the mines ; habendum the said demised premises, with the appurtenances,
for twenty-one years. The lessor afterwards granted his reversion of
and in the demised premises, with the appurtenances, to G. B., who
by will devised the same to the plaintiffs: Held, that the covenant to
build the new smelting mill tended to the support and maintenance of
the thing demised, and that the assignee of the reversion might therefore
sue upon it.

Covenant. The declaration recited that Sir C. Turner, before
and at the time of making the indenture of demise thereinafter
mentioned, was seised in fee of and in one undivided third part
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of the tenements, with the appurtenances thereinafter mentioned
to have/beencdemised. "1 And the said Sir C. T. being so seised,
on &c. by a certain indenture of demise made between Sir C. T.
of the one part, and A. 8., J. S., G. D., the defendant, W. H. and
F. H. of the other part, (reciting that Sir C. T. did, on &c., agree
with the said A. 8., &c. to demise to them for twenty-one years,
the undivided third part of Sir C. T. of and in-the mines, minerals,
and quarries thereinafter dsscribed, at and under the yearly rent
of, &ec., and under and subject to the covenants and agreements
thereinafter contained ; that the said A. 8., J. S., G. D., the defen-
dant, W. H. and F. H. did, in pursuance of the said agreement
between them and the said Sir Charles, enter upon and take pos-
session of the said third part and premises on the 1st of January,
1800; that A. S., J. 8., G. D., the defendant, W. H. and F. H. had
since the said 1st of January, 1800, with the permission of Sir C. T.
and of W. 8. Esq., and C. F. F. Esq., the owners of the other two
third *parts of the said mines and premises, taken down a smelting
mill belonging to them, situate upon part of a tract of waste ground
within the manor of Arkindale thereinaiter mentioned, called
Old Moulds, and some other contiguous buildings ; and the said
A. 8., 1. 8., G. D., the defendant, W. H. and F. H. did engage to
erect, at their own expense, a smelting mill of larger dimensions,
with several adjoining buildings upon another part of the said
tract of waste ground; which mill, with the water wheel
belonging thereto, and the said other buildings, it had been
agreed should belong to and be the property of the said Sir C. T.,
W.S.,and C. F. F., in lieu of the said mill and buildings so
taken down; in consideration of the rent therein reserved, and
of the covenants and agreements thereinafter contained, the said
Sir Charles did demise to A. S., J. S., G. D., the defendant,
W. H. and F. H., their executors, &c. all that undivided third
part or share of the said Sir Charles of and in all and singular
the mines, veins, pipes, floats, strings, and parcels of lead, tin,
and copper ore, and other minerals and fossils of what nature
or kind soever, which were then known, found, or discovered, or
which should, during the continuance of that demise, be opened,
known, found, discovered, or gotten, in, within, upon, from,
or under all the moors, commons, wastes, and uninclosed lands



voL. xxxn1.] 1829. K. B. 9 B. & C. 506—508.

situate, lying, or being in, within, or parcel of the several manors
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of York, or any of them ; and also of and in all mines and seams
of coal, and quarries of stone, in or within the said manors or
lordships, or reputed manors or lordships, or any of them, or any
part thereof respectively; and also of and in all smelting mills,
stamping mills, refining mills, store-houses, *work-houses, smiths’
forges, sheds, hovels, and buildings standing or being in or upon
any part of the said moors, commons, or wastes which then
were, or at any time theretofore had been commonly used or
employed for mining purposes, together with full and free liberty
to A. 8., J. 8., G. D., the defendant, W. H. and F. H., their
executors, &c. during the continuance of the demise, to dig, sink,
drive, work, and make grooves, &c., and to use all other lawful
ways and means whatsoever, (hushing, in any lands or grounds
lying within the said manors, or any of them, and which on the
day of the date of the said indenture were inclosed, only excepted
unless the same should be done with the licence and consent in
writing of the lords of the said manors for the time being,) for
the sedrching for, finding, discovering, working, and getting of
the lead, tin, and copper ore, and coal and all other minerals,
and for working the said quarries, and burning lime in or upon
all or any of the moors, commons, wastes, and uninclosed lands
situated, &c.; and with full power (but so far only as Sir Charles
could lawfully grant the same, and not otherwise,) for A. 8.,
J. S., G. D., the defendant, W. H. and F. H., their executors,
&c. to have heap room, &c. upon the said moors, commons,
wastes, and uninclosed lands, for laying, placing, &c. the
ores, &c. wrought and dug out of the mines and quarries, of
which one third part was thereinbefore demised, and with full
power (so far as, &c.) to turn and to dig watercourses, &c.
to do all other things (hushing only excepted) as might be
necessary ; and also full power and authority to erect or build
in or upon any part of the said moors, commons, wastes, and
lands then uninclosed, all such smelting mills, stamping
mills, &c. as might be requisite *for effectually working the
said mines. Habendum to A. S., J. S., G. D., the defendant,
W. H. and F. H,, for nineteen years; and the defendant did
R.R.—VOL. XXXII. 16
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in and by the said indenture, for himself and his heirs, &c.
covenant, promise, and ‘agree to and with the said Sir Charles,
his heirs, &c. that the said A. 8., J. S., G. D., the defendant,
W. H. and F. H., their executors, administrators, and assigns,
should and would during the continuance of the said demise
maintain, preserve, and keep the said smelting mill engaged
to be erected and built by them, with the water wheel to the
same belonging, and the lobbies, ore-houses, and other houses,
bingsteads, sheds, and other buildings already erected, and
which during the continuance of that demise should be erected
contiguous or near to the said mill, in good and sufficient con-
dition and repair, and should, at the expiration or other sooner
determination of the said term, deliver up the same in good and
sufficient condition and repair; and also deliver up in good
and sufficient order and repair all such forges, &c. as should
within two years of the end of the term be used by the lessees
for mining purposes. The declaration then stated a grant of the
reversion of Sir C. T. of and in the said demised premises with
the appurtenances to G. B.; that G. B. devised the same to the
plaintiffs, and died seised of the said reversion, without altering
his will. Breach, first, that neither defendant nor A. S., &e. did
at any time during the demise erect or build at their own expense
or otherwise, a smelting mill of larger dimensions than the mill
taken down, as in the indenture of demise mentioned. Secondly,
that the defendant and his co-lessees did not keep such smelting
mill, &e. in good repair. Thirdly, that they did not so *deliver
it up at the expiration of the term. Demurrer and joinder. The
case was argued on a former day in this Term by

Brodrick in support of the demurrer :

There are two grounds upon which the defendant is entitled to
the judgment of the Court: first, the covenants which are said to
have been broken, were not made with Sir C. T. alone, but with
him and two others; secondly, these covenants did not run with
the thing demised, and therefore the assignee of the reversion
cannot take advantage of them. The lease does not contain any
express covenant to build a smelting mill, but it will be said that
a covenant may be implied from the whole of the deed, as in
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Saltoun v. Houstoun.t., This _case is, however, different: for the
covenant to keep and yield up in repair refers to the agreement
to build; and that agreement was made, not with Sir C. T.
alone, but with him and the owners of the other two thirds of
the property. If, therefore, a covenant is to be implied, it must
be a covenant with the three. The new mill, when erected, was
to belong to the same persons as that which had been taken
down, and there is no demise of the mill agreed to be erected.
But, secondly, the covenant to erect the new mill was merely
collateral to the thing demised, and the assignee of the reversion
cannot sue upon it. The new mill was not to be erected on the
same part of the waste as that which had been taken down, nor
was any part of the waste demised. The distinetion between
covenants that run with the land and those which are collateral
to it is clearly laid down in Spencer’s case, second resolution.}
“That *if the lessee had covenanted for him and his assigns
that they would make a new wall upon some part of the thing
demised, forasmuch as it is to be done upon the land demised, it
should bind the assignee; for although the covenant doth extend
to a thing to be newly made, yet it is to be made upon the thing
demised, and the assignee is to take the benefit of it, and there-
fore shall bind the assignee by express words. But although the
covenant be for him and his assigns, yet if the thing to be done
be merely collateral to the land, and doth not touch or concern
the thing demised in any sort, there the assignee shall not be
charged.” Here the ground upon which the mill was to be

erected was not demised to the defendant, nor conveyed to the

plaintiffs’ testator ; he therefore could have no interest in it if
erected, and consequently no benefit would accrue to him from
the performance of the covenant, nor prejudice from the breach
of it. The case of Vyryan (or Vivyan) v. Arthur§ went beyond
most cases, a8 to covenants running with the land ; it was there
held that a covenant to carry all the corn, produced on the land
demised, to the mill of the lessor to be ground, was a covenant
of which the assignee of the reversion of the land demised and
the mill might take advantage; but the suit to the mill was

+25R. R. 665 (1 Bing. 433). - § 25 R. R. 437 (1 B. & C. 410).

1 5 Co. Rep. 17.
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likened to a rent, and the judgment of the Court proceeded on
the unity of title'to the mill and the land demised.

Alderson, contra :

Upon the first point there cannot be any doubt. Taking the
whole of the deed into consideration, it is clear that the defen-
dant agreed to erect *a new mill ; and although there is not any
express covenant, yet a covenant is, under such circumstances, to
be implied : Holles v. Carr,t Saltoun v. Houstoun. As to the other
point it is to be observed, that all minerals under the waste are
demised with power to work for them ; all smelting mills then
erected are demised, and there is a covenant to build a new
instead of an old mill: this amounts to a demise of that part of
the waste upon which it was to be erected. At all events it was
annexed or appurtenant to the thing demised. It is not correct
to say that no covenants run with the land, except those which
are to be performed upon the land. Vernon v. Smith,! and the
passage fhere cited by HoLrovp, J. from Bally v. Wells,§ are
decisive of this case. Speaking of a covenant to build a house
on other land, or pay a gross sum of money, he says, ‘ The
assignees, though named, are not bound, because the thing
covenanted to be done has not the least reference to the thing
demised ; it ie a substantive independent agreement, not quodam
modo, but nullo modo, annexed or appurtenant to the thing leased.”
And again, after citing several cases, he says, ¢ All these cases
clearly prove that inherent covenants, and ‘such as tend to the
support and maintenance of the thing demised, where assigns are
expressly mentioned, follow the reversion and the lease let them
go where they will.” Now this smelting mill, to be used in
carrying on the mining concern, was not quodam modo, but
almost omni modo appurtenant to the mines, and certainly tended

to the support and maintenance of them.
Cur. adv. vult.

Lorp TenTERDEN, Ch. J. now delivered the judgment of the
Courr:
This is an action of covenant brought by the plaintiffs as

t 2 Mod. 87. § Wilmot's Notes, 344.
t 24 R. R. 257 (5 B. & Ald. 1).
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devisees of Mr. Brown; who was the assignee of Sir Charles
Turner, for breaches of covenant in a lease granted by Sir
Charles Turner to the defendant and others for a term of years
that has expired. The breaches assigned were, first, the not
erecting a smelting house and other works connected therewith ;
secondly, for not maintaining these erections in good repair
during ‘the term; and, thirdly, for not leaving and delivering
them up in good repair at the end of the term. The defendant
demurred to the first breach separately, and jointly to the second
and third.

Two questions were made: first, whether the deed did contain,
according to its true construction, a covenant to erect those
buildings ; and, secondly, whether the covenants either to erect,
or maintain and leave, were of such a nature as that the assignee
of the reversion could sue upon them. (His Lordship then
stated the parts of the deed set out in the declaration, and
proceeded as follows:) By these parts of the deed it appears
evidently to have been the intention of the parties that the
building should be erected ; and as no precise form of words is
necessary to make a covenant, we think the recital of the agree-
ment that the building should be erected, followed by the express
covenants to maintain and leave it, do amount to a covenant
in law to erect the building. For this the case of Saltoun v.
Houstoun,t which was cited for the plaintiff, is an authority
directly in point. That was an action of covenant brought by
the executors of Simon *Frazer the elder against the executors of
Houstoun, who had survived Simon Frazer the younger, for not
paying the debts owing by the plaintiff’s testator in a mercantile
business which he had given up on certain terms to Frazer the
younger and Houstoun. The deed on which the action was
brought contained & recital that an account had been taken of
the debts and credits of the elder Frazer, and the balance in his
favour amounted to 88,000l., and then followed these words :
“ And whereas it hath been agreed that the whole of the debts
and credits of the elder Frazer should be received and paid by
the younger Frazer and Houstoun.” The deed did not contain
an express covenant to pay those debts, but it contained clauses

+ 25 R. R. 665 (1 Bing. 433).
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and stipulations by which it plainly appeared to be the intention
of the parties that this should be done, and among others, an
express covenant to pay to him the difference between the 38,000L.
and a sum which he had consented to leave as part of the capital
of the new partnership. Lord Grrrorp, in delivering his judg-
ment, says, ‘“The deed states, ‘it has been agreed that the whole
of the debts and credits of Simon Frazer the grandfather, shall
be received and paid by Simon Frazer the grandson, and James
Henry Houstoun ;’ and there is an express covenant that they
shall pay to the grandfather the balance of 2,088l. For the
defendant it is contended, that this passage is a mere recital of a
separate parol agreement, according to the terms of which it had
been agreed the debts should be paid; and that although this
supposed recital might furnish evidence in support of another
action, it does not amount to any stipulation by which Houstoun
rendered himself liable to the debts under the instrument now
put in suit. The Court, however, must *look at the whole of
this instrument, and if they find it contains a clear agreement to
do any act, whether in the way of covenant, provision, or even
exception, then it is clear that an action of covenant may be
maintained on the instrument. So looking at this instrument,
and considering the nature of the subject-matter, we think there
is that which amounts to a covenant which has been correctly stated
in the declaration, and that the plaintiffs are entitled to recover.”

So in this case the erection of the building is mentioned by
way of recital of an antecedent agreement, and the deed contains
covenants shewing that this was to be done ; making, therefore,
upon the whole matter, a covenant to do it.

In the present case, however, it was further objected that the
recited agreement was not with Sir C. Turner only, but with him
and two others, and that therefore no covenant to him could be
raised by implication ; but as it further appears by the lease that
his interest was an undivided third, and that he demises only a
third, we think the recited agreement must be considered as a
separate contract with him according to his interest, and may
well be connected with the other parts of the deed and the
express covenants before noticed, which must be construed with
reference to his separate and limited interest.
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For the determination of the second question, which is, whether
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an assignee of the reversion can sue upon these covenants, or, in gasrersy.

the language of our books, whether they are covenants that run
with the land, it will be proper to advert again to the contents of
the lease. The declaration states that ‘ Sir C. Turner was seised
in his demesne as of fee of and in one undivided third *part, the
whole into three equal parts to be divided, of and in the tene-
ments with the appurtenances situate in, &c. thereinafter next
mentioned to have been demised.”” By this it appears that
Sir C. Turner was seised in fee of an undivided third of the
demised tenements, with the ‘“appurtenances,” which word in its
large and popular sense may well denote every thing connected
with and incident or belonging to the tenements demised. The
word ‘‘ tenement ”’ also, in popular as well as legal sense, is a
word of very large and extensive import. Upon the perusal of
so much of the lease as is set forth in the declaration, it may be
inferred that Sir C. Turner, although seised of the minerals, was
not seised of the moors and wastes; but nevertheless that he
had power to erect on them the buildings requisite for working
the mines and rendering the ore merchantable by smelting, and
that such buildings belonged to him, and were his property,
and removeable by him, for there is an express demise of such
buildings then existing and standing on the moors and wastes
used for mining purposes, with an unqualified liberty and power
to erect others of the like kind, and an express covenant to leave
in repair at the end of the term all such as should be used within
two years of the end of the term. The building that the lessees
covenanted to erect and maintain was of this kind : it was to be
built for mining purposes, it was to be used for those purposes, it
was to be the property of the owners of the mines; it related to
the mines, and to the mines only: it could not be the property of
the owners of the mines except in that character; if severed from
its connexion with the mines, it would not belong to the owners.
Can it then be said that these covenants concern a matter col-
lateral to and *unconnected with the tenements demised ? If this
can be said of the intended buildings, it will be equally true of
the buildings previously erected on the moors; and then, if all
had been withheld together with the mines, and not delivered
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up at the expiration of the lease, and the reversion had been
assigned, the right to recover the mines would have been in one
person, and the right to recover the buildings necessary for
working the mines would not have been in the same person.

The rule as to the covenants that do or do not pass to or bind
an assignee is laid down in Spencer’s case (5 Coke, 16 b), upon
which all the subsequent cases are founded. It is there said,
that if there be a covenant to make a new wall upon some part
of the thing demised, it shall bind the assignee; and when the
cases of covenants not binding the assignee are mentioned, they
are said to be of things to be done that are merely collateral to
the land, and that do not touch or concern the thing demised in
any sort; and a covenant to build a house on other land of the
lessor is mentioned only as an instance, and must therefore be
understood of a house not touching or concerning the land
demised. The covenants in this lease are expressed to be made
to Sir C. T., his heirs or assigns. The covenant in question
tends (according to the language of the Lord Chief Justice
WiLxoT, in Bally v. Wells,t) to the éupport and maintenance of
the thing demised, and therefore shall pass with the reversion.
This is also the language in Sheppard’s Touchstone, p. 176.
Upon the whole, therefore, the judgment of the Court must be
for the plaintiffs.

Judgment for the plaintiffs.

This judgment was affirmed in the ExcaEQUER CEAMBER. The
case (in error) is reported under the name of Easterby v. Sampson
in 6 Bing. 644and 1 Cr. & J.105. The judgment is substantially
on the same grounds as the above judgment of Lord TENTERDEN.

t+ Wilmot, 346.
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REX ». Tee'COMMISSIONERS or SEWERS For THE
TOWER HAMLETS.t
(9 Barn. & Cress. 517—524; 8. C. 4 Man. & Ry. 365; 7 L. J. K. B. 131.)

‘Where, in a large district, placed under one set of commissioners of
sewers by the same commission, there were six separate lines of sewers,
by which six several levels or divisions (into which the district was
divided) were separately drained, and no one level derived benefit from
the sewers in the others : Held, that the commissioners ought to make a
separate rate upon each level or division, for the maintenance of the sewers
by which it was drained, and not one equal rate upon the whole district
for the maintenance of all the sewers within it.

A rure had been obtained, calling upon the Commissioners of
Sewers for the limits of the Tower Hamlets, to shew cause why a
writ of certiorari should not issue, directed to them to remove
into this Court a certain presentment made by a jury at a court
of sewers holden within the said limits, and delivered to the said
court of sewers on, &c. concerning sewers and other works within
the several limits of the said district; and also a certain order for
a rate made by the said Commissioners on, &e. at two shillings in
the pound over the whole of the said Tower Hamlets, founded on
the said presentment, &c.

It appeared by the affidavits that the Commissioners of Sewers
for the Tower Hamlets, have always acted under one commission
for the whole district, and that such commission has always been
in the form set out in the Statute of Sewers, 28 Hen. VIII. That
from the earliest period at which Commissioners of Sewers were
granted for that district down to 1821, the Commissioners had
considered it to contain six different levels or lines of large
leading sewers, and as to all presentments of juries which had
been made to them touching the sewers in the said limits, and
the rates imposed by the Commissioners in pursuance of such
presentments, the several juries, and also the Commissioners,
had acted in their proceedings, upon the acknowledged principle
that there were six different levels or lines of large leading sewers
*in the said limits; and had at all times, in such presentments

+ Cited and distinguished in the 238; 40 L. J. M. C. 79; and applied
case (under the Metropolis Local in Grifiths v. Longdon Drainage
Management Act, 1855) of Hammer- Board (under the Land Drainage

smith Bridge Co. v. Hammersmith Act, 1861), (1871) L. R. 6 Q. B. 738,
Overseers (1871) I. R. 6 Q. B. 230, 743; 41 L. J. Q. B. 25.—R. C.
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and rates, divided the said limits into six different levels or
districts, each district being made liable to the repair of those
sewers only from which it derived benefit. That separate pre-
sentments by different juries at distinct and different periods,
and separate rates had always, down to 1821, been made for each
of such six different levels or large leading sewers, and applicable
to each of them only ; and that from the earliest period down to
1821, such presentments and rates had not been made contempo-
raneously, but as circumstances required; and that such rates had
been different and separate in amount ; and that such present-
ments and rates had been made at different times, according
as the repairs of the sewers in each level required them. In a
schedule annexed to such presentments, the names of the owners
or occupiers of premises in each level, to be benefited by the
sewers in that level, were set forth. From the year 1821, the
Commissioners had taken steps towards making one equal rate
over the whole of the limits of the Tower Hamlets ; and in 1825
they impanelled a jury to make a general presentment of all the
sewers indiscriminately throughout the Tower Hamlets, and the
several inhabitants and occupiers within those limits benefited
by the several sewers within those limits, and they made an equal
rate for the whole. This rate was quashed for informality ; and
in 1828 another general presentment of the sewers throughout
the Tower Hamlets was made, and an equal rate was made on
all within those limits deriving benefit from the sewers or any
of them. This was resisted by the inhabitants of the parish of
Hackney (one of the six levels above mentioned), who had there-
tofore been presented and *rated separately for the reparation
of the sewers within their district, and which were maintained at
a much smaller expense than the sewers in the other five levels,
from which they derived no benefit, the principal part of the
drainage in Hackney parish level being by means of a natural
brook and some small branch sewers running into it, and which
were wholly unconnected with the sewers of the other five levels.
On a former day in this Term

Sir J. Scarlett, Gurney, Curwood, and Chitty shewed cause
against the rule; and it was supported by
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The Solicitar-Geéneral, Campbell, and Brodrick; but the
arguments have been omitted, as all the points made for and
against the rate were noticed in the judgment of the Courrt,
which was now delivered by

Lorp TenteRDEN, Ch. J.:

This was an application to the Court for a certiorari, to
remove a rate made by the Commissioners of Sewers for the
Tower Hamlets. The rule was applied for at the instance of
the inhabitants of the parish of Hackney; and the objection
made to the rate was this, namely, that the rate was imposed
upon the whole district under the jurisdiction of these Com-
missioners, the whole district of the Tower Hamlets, rateably
and proportionably; whereas it was contended the rate ought
not to be made generally upon the whole district, but that it
ought to be, as until a very late period indeed it had .been, so
far as the books and the records of the proceedings of the
Commissioners go, a rate separately upon several distinct parts
of this district, called or usually denominated levels. And it
*appeared by the affidavits that the parish of Hackney, except &
very small portion, was so situate as that its drainage was into a
brook which communicated with the river Lea, so that the
drainage of that distriet cculd be carried on, and had been
carried on hitherto, at a very moderate expense. The other
parts of the district which lay nearer to the river Thames, and
which were more populous, and great parts of them entirely
covered with houses, were drained by means of covered sewers
erected and maintained at a very great expense, and it was said
it was unjust to charge the inhabitants of Hackney, who derive
no benefit from those expensive sewers, to the maintenance of
them, but that they ought to be separately rated, as they
previously had been, in which case the burden on them would
be much lighter; whereas the present rate had the effect of
charging them with the maintenance of sewers, from which
they derived no benefit. In support of the rate it was con-
tended, not that the fact was not as alleged by the parties
applying, but that by law the Commissioners of Sewers of this
district, called the Tower Hamlets, could not do otherwise than
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make, an equal,pound rate upon all the lands and tenements
within the district over which their commission extends.

Now it is obvious that if any such obligation did exist by law,
the law would in this case, and probably in many others also,
work considerable injustice. It was suggested to us at the Bar,
and the two cases that I shall mention were instances of it, that
in many other districts the rate is not made upon the whole
district, but that under the authority and jurisdiction of one
commission it is divided into several parts, which are usually
denominated levels, and the inhabitants of each *particular level
are charged with the maintenance of the sewers within that level,
which are the only sewers from which they derive benefit. If,
therefore, we should hold this rate good, we should not only
overturn that practice which has prevailed in this district, called
the Tower Hamlets, for many years, up to a very recent period,
but we should also be deciding in all the other cases in which
separate rates are made for separate and distinct levels, that all
those rates are wrong, and ought to be quashed. It appeared to
us very important at least that we should be sure we did fight
before we came to such a decision, and we therefore took time
to consider of it; and now, upon coneideration and conference
together, we are all of opinion that the law is not, as it was
contended, in support of the rate; but that it is competent to
persons acting under this commission to do that which formerly
was done in this place, and still continues to be done in many
other districts, namely, to subdivide their districts, and rate the
inhabitants of separate parts separately, so that the inhabitants
of each part may contribute to the expense of maintaining those
works only by which they derive benefit. That is perfectly
analogous to the principle that has always been laid down, and
acted on generally. I do not speak now with reference to this
particular question, which is now raised for the first time. The
principle has always been laid down and acted on, that no person
is to contribute to the expense except those who derive benefit
from it. That general principle is very distinctly mentioned in
Rooke’s case.t The point that is now before the Court was
not the point in question there; the point *there was, whether

+ 5 Co. Rep. 99.
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the owner of particular land, a plot of seven acres, which had
usually maintained a particular bank, was alone bound to repair
the bank, or whether the repair should be upon the owners of a
district containing about 800 acres, which was said to be within
the same level, and protected by the bank, and the point decided
was that it ought to be upon the occupiers of all those 800 acres
that were within this level. Reference was then made to the
statute of the 6 Hen. VI. ¢. 5,+ which is one of the old Statutes of
Sewers, prior to the statute of 28 Hen. VIIL c. 5;t and the
language of that statute is somewhat different from the language
of the 23 Hen. VIII. c. 5, and perhaps shews more distinctly the
power of the commissioners, as well as their duty (for their
powers and their duties are equivalent), to rate separately
according to the maintenance of the particular works or sewers
by which the parties derive benefit. The direction in the statute
is, “No person shall be exempt from the rate, whatever his estate
or condition may be, whether he be rich or poor, or of whatever
condition, estate, or dignity he may be, who derives or receives
defence, profit, or protection from the aforesaid walls, ditches,
gutters, barriers, causeways,” and so on. Not that all who
derive benefit from the works within the district, but all who
derive benefit from the particular things that are there
mentioned, shall be chargeable to them. This case also
furnishes an instance, and is one of those to which I allude,
of the commissioners of a large district subdividing their rates
into parts on particular levels, for the rate in Rooke’s case was
made by commissioners who had a commission to survey all
walls, and so forth, in the river of Thames, in the counties of
Kent and Essex. Now, if they had *been bound to make one
whole rate, the inhabitants of the county of Kent, on one side of
the Thames, might have been charged with repairs of sewers
and drains that were in Essex, on the other side; it is quite
impossible to suppose that any thing of that kind should have
taken place. There is another case which it may not be
improper to mention: Stafford v. Hamston.; That was a rate
made by the Commissioners of Sewers for the city and liberty of

t Repealed 8. L. B. Act, 1863. 1 23 B. B. 543 (2 Brod. & Bing. 691).

2563

REx

v.
CoMMIs.
SIONERS OF
SEWERS FOR
THE TOWER
HAMLETS.

[ *523 ]



254
REX

r.
CoMMIS-
SIONERS OF
SEWERS FOR
THE TOWER
HAMLETS.

[ *524 ]

1829. K. B. 9 B. & C. 528—524. (R.R.

Westminster, and the parish of St. Margaret was rated, by a
separate rate, by those Commissioners, being one of the parishes
within their jurisdiction. The sewer toward the expense of which
the plaintiff was assessed, was in the parish of St. Margaret; the
plaintiff was an inhabitant of Knightsbridge, and it appeared
that she derived no benefit from the sewers to which she was
charged; and it was held that it was competent for her, in an
action of trespass brought against the person acting under the
warrant of the Commissioners, to prove that fact, and that fact
being proved, she was exempt from the rate, and recovered a
verdict. And the case of Netherton v. Wardt supplies another
instance in which the commissioners had subdivided their district.
For these reasons, therefore, without going further into it, we are
of opinion that the Commissioners have done wrong in making
the rate for the whole district, which would work the injustice I
have alluded to. It is competent for them by law to rate separate
parts within their jurisdiction and authority in the same manner
as had been previously done. A great deal of reliance was placed
in the argument on the word ‘“level,” which is found *in the
report of Rooke’s case, and in which it is said that all who be
within the level are to contribute. That is very true; but the
question is, what is the meaning of the word ‘level?” Now
that word does not occur in the Act of Parliament, neither does
it occur in the commission. If we are to attribute to the word
““level ’ the sense sought to be attributed to it in this argument,
that will make it an artificial division of the land; whereas the
natural import of the word denotes, not an artificial division of
the land, but the particular character and situation of it. So
understood, all those cases, and all those expressions, which say
that the rate is to be made equally upon all the inhabitants of
the level, will stand untouched by our decision. The rule, there-
fore, for the certiorari must be made absolute.

Rule absolute.
t 22 B. R. 284 (3 B. & Ald. 21).
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JONES anp Orugrs; AssiNEEs | oF LUKE SYKES anp
THOMAS BURY ». JOHN YATES anxo JOHN
YOUNG.t

(9 Barn. & Cress. 5332—3540; 8. C. 4 Man. & Ry. 613.)

A. B. and C. carried on trade in partnership, and A. was also in
partnership with D. A. being indebted to the firm of A. B. and C.
before the dissolution of that partnership, unknown to D. indorsed a bill
and paid over money (belonging to A. and D.) in discharge of the private
debt due from A. to A. B. and C., and immediately afterwards indorsed
the same bill to a creditor of the firm of A. B. and C. The partnership
between A. B. and C. having been dissolved: Held, that A. and D.
could not maintain trover against B. and C. for the bill, nor assumpsit for
the money paid by A. out of the funds of A. and D. to A. B. and C. in
discharge of his private debt.

A. and D. having afterwards become bankrupt, it was held that their
assignees could not maintain such actions.

Trover for the three following bills of exchange, one dated the
6th of January, 1825, drawn by Sykes and Bury on M‘Lachlan
M‘Entyre, at sixteen months, for 472l. 8s. 9d., due 9th of May,
1826 ; another dated the 1st of January, 1825, drawn by Sykes
and Bury on T. Ferguson, at eighteen months, for 9501., due the
4th of July, 1826; and the other dated the 17th of January,
1825, drawn by Sykes and Bury on Johnson and Wardel, at
eight months, for 851.. 15s., due 20th of September, 1825. Plea,
not guilty. At the trial before Lord Tenterden, Ch. J., at the
London sittings after Hilary Term, 1828, the following appeared
to be the facts of the case: Previous to the month of January,
1825, Sykes, one of the bankrupts, carried on business in partner-
ship with the two defendants as Manchester warehousemen in
London, under the firm of Sykes and Yates, and in Manchester
under the firm of John Young & Co. The business in London
was conducted by Sykes and Yates, and in Manchester by Young.
Before January, 1825, Sykes had proposed to dissolve the partner-
ship existing between him, Yates, and Young, but being indebted
to the firm in the sum of 2,1561., Yates would not eonsent to dissolve
the partnership until that debt was discharged. On the 24th of
January, 1825, *Sykes, having on the 1st of January, 1825,

+ This case has been frequently the cases are referred to in Scott v.
cited in support of the principle that Brown & Co., ’92, 2 Q. B. 724; 61
money paid in furtherance of a fraud L. J. Q. B. 738.—R. C.
cannot be recovered back. Most of
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entered into partnership with Bury, indorsed the three bills
mentioned 'in ‘the‘déclaration (being the property of Sykes and
Bury) in the names of Sykes and Bury, and immediately after-
wards indorsed them in the names of Sykes and Yates, to
Alzedo, in discharge of a debt for which he, with his partners
Yates and Young, was jointly liable to Alzedo, and then inclosed
the bills in a letter written by himself to Alzedo. The bills were
debited in the books of Sykes and Bury to the private account of
Sykes. Bury did not know (till some time afterwards) that the
bills had been so indorsed by Sykes. Sykes and Bury stopped
payment on the 80th of July, 1825, and in November, 1825,
committed an act of bankruptcy, and were declared bankrupts
under a commission issued against them.

Another action was brought in assumpsit to recover sums of
money drawn by Sykes out of the funds of Sykes and Bury, and
paid into the hands of Yates, in further discharge of the debts
due from Sykes to that firm. It was objected (inter alia) on the
part of the defendant, in both actions, that Sykes and Bury could
not, if they had continued solvent, have maintained any action
against Yates and Young, and that the assignees of Sykes and
Bury could have no other remedy than Sykes and Bury would
have had. Lord TenterpEN, Ch. J. was inclined to think that
the actions were not maintainable, but reserved the point.
Verdicts were found for the plaintiffs in both actions, with
liberty to the defendants to move to enter nonsuifs. A rule
nisi having been obtained for that purpose,

Sir James Scarlett, J. Evans, and Platt, in last Hilary Term,
shewed cause. * * *

F. Pollock and Kelly, contra. * * *
Cur. adv. vult.

Lorp TenterDEN, Ch. J.:

These were two actions brought by the plaintiffs as assignees
of Sykes and Bury. The first was an action of trover to recover
the value of three bills of exchange which belonged to Sykes and
Bury, and which Sykes had indorsed to the defendants, with
whom he had been in partnership, in part payment of a demand
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due from him to the partnership of Sykes, Yates, and Young, and
by him again immediately *indorsed in the name of that partner-
ship to Alzedo, who was a creditor of the firm. The second
action was to recover money drawn by Sykes from the funds of
himself and Bury, and paid into the hands of Yates, in further
discharge of the balance before mentioned, without the knowledge
of Bury. Both the transactions were frauds by Sykes on his
partner Bury, and it must be taken that Yates, (at least when
the bills were indorsed and the money paid,) knew the bills and
money came from the funds of Sykes and Bury, without the
knowledge of Bury. It may be doubtful whether Young was
actually privy to either transaction ; but in our view of the case,
that point is not material. On behalf of the defendant it was
contended, that Sykes and Bury could not (if they had continued
solvent) have maintained any action against Yates and Young in
respect of either of these transactions; and that if that were so,
the plaintiffs, their assignees, could not sue, they having no
better remedy at law than Sykes and Bury would have had ; and
we are of this opinion. It is unnecessary, therefore, to advert
to any of the other points raised in the argument at the Bar.
We are not aware of any instance in which a person has been
allowed, as plaintiff in a court of law, to rescind his own act, on
the ground that such act was a fraud on some other person;
whether the party seeking to do this has sued in his own name
only, or jointly with such other person. It was well observed on
behalf of the defendants, that where one of two persons, who
have a joint right of action, dies, the right then vests in the
survivor ; so that in this case (if it be held that Sykes and Bury
may sue), if Bury had died before Sykes, Sykes might have sued
alone, and thus for his own benefit have avoided his own act
by alleging his *own misconduct. The defrauded partner may
perhaps have a remedy in equity, by a suit in his own name,
against his partner and the person with whom the fraud was
committed. Such a suit is free from the inconsistency of a party
suing on the ground of his own misconduct. There is a great
difference between this case and that of an action brought against
two or more partners on a bill of exchange fraudulently made or
accepted by one partner in the name of the others, and delivered
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by such partner to a plaintiff in discharge of his own private
debt.' ' In'the latter case, the defence is not the defence of the
fraudulent party, but of the defrauded and injured party. The
latter may, without any inconsistency, be permitted to say in
a court of law, that although the partner may for many purposes
bind him, yet, that he has no authority to do so by accepting a
bill in the name of the firm for his own private debt. The party
to a fraud, he who profits by it, shall not be allowed to create
an obligation in another by his own misconduct, and make that
misconduct the foundation of an action at law. Then, if Sykes
and Bury could not sue, how could the plaintiffs, who represent
them here? It was said in support of the argument, that the
property did not pass from Sykes by his wrongful act, but
remained in Sykes and Bury. This was ingeniously and plausibly
put; but as against Sykes the property did pass at law, and
there was no remedy at law for Bury to recover it back again;
he could not do so without making Sykes a party. Further, the
right of the assignees to sue in this case was said to be analogous
to the right of assignees to sue for and recover back property
voluntarily given by a bankrupt to a particular creditor, in con-
templation of his bankruptey, in favour of such creditor, *and
in preference to him, in which case the bankrupt could not have
sued if no commission had issued, yet the assignees are allowed
to do so. That is a case where the representatives could, where
the party represented could not sue, and it is the only instance
of the kind mentioned at the Bar, and no other has occurred to
us. But if we attend to the principle on which the assignees are
allowed to sue, we shall find there is no analogy between that
case and the case before the Court, for the principle on which
assignees have been held entitled to recover in such cases is not
on the ground of fraud on any particular person, but on the
ground that there has been fraud on the bankrupt laws, which
are made for the purpose of effecting an equal distribution of the
insolvent's estate among all the creditors, and which purpose
would be defeated if a party, on the eve of a bankruptey, and
with a view to it, could distribute his effects according to his own
pleasure among some favoured creditors, to the total exclusion of
the others. This is mentioned by Lord MaNsFIELD as the principle
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of the decisions, in, the early cases on the subject: Alderson v.
Temple, 4 Burrow, 2235; Haman v. Fisher, 2172. For
these reasons, we think the plaintiffs are not entitled to recover.
The rule for a nonsuit must, therefore, be made absolute.

Rule absolute for a nonsuit.

SMITH ». SURMAN.+
{9 Barn. & Cress. 561—577; 8. C. 4 Man. & Ry. 455; 7 L. J. K. B. 296.)

A. being the owner of trees growing on his land, verbally agreed with
B., while they were standing, to sell him the timber at so much per foot.
B. afterwards offered to sell the butts of the trees to a third person, and
said he would convert the tops into building stuff. A. afterwards, by
letter, required B. to pay for the timber, which he, B., had bought of
him. B. wrote a letter in answer, stating that he had bought the
timber, but that he had bought it to be sound and good, and that it was
not so : Held, first, that the contract was not a contract for the sale of
lands, tenements, or hereditaments, or any interest in or concerning the
same within the meaning of the fourth section of the Statute of Frauds,
but that it was a contract for the sale of goods, wares, and merchandizes,
within the seventeenth section.

Secondly, that as the purchaser did not, in his letter, recognize the
absolute contract described in the vendor's letter, but stated one con-
ditional as to quality, there was no note in writing of the bargain to
satisfy the Statute of Frauds.

Thirdly, that there had been no part-acceptance or actual receipt of
the goods to satisfy the statute, inasmuch as there was nothing to shew
that the purchaser had divested himself of his right to object to the
quality of the goods, or that the seller had lost his lien for the price.

DecraratioN stated that the plaintiff on, &ec. at &ec. at the
request of the defendant bargained with the defendant to sell to
him, and the defendant agreed to buy of the plaintiff a large
quantity of timber, to wit, 280 feet of timber lying and being in
and upon certain lands of the plaintiff, at a certain rate or price,
to wit, at the rate or price of 18d. for each and every foot thereof,
to be fetched, taken, and carried away by the defendant from the
said lands of the plaintiff; and to be paid for by the defendant
at the rate or price aforesaid, within a reasonable time then next

+ The principle of this case is somewhat similar point, Marshall v.
confirmed by Lord Tenterden's Green (1875) 1 C. P. D. 35, 45 L. J.
Act (1828), 9 Geo. IV. c. 14, 8. 7. C. P. 153; and compare Lavery v.

See now the Sale of Goods Act, 1893  Pursell (1883)! 39 Ch. D. 508, 37
(56 & 57 Vict. c. 71), 8. 4. See,ona L. J. Ch. 570.—R. C.
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following ; and in consideration thereof, and also in consideration
that the plaintiff at the like request of the defendant, had under-
taken and faithfully promised the defendant to permit and suffer
the defendant to fetch, take, and carry away the said timber from
the lands of the plaintiff, the defendant undertook and faithfully
promised the plaintiff to fetch, take, and carry away the timber
from the lands of the plaintiff,'and to pay the plaintiff for the
same at the rate aforesaid, within a reasonable time. Breach,
that the defendant refused to fetch and carry away the timber or
to pay for the same. There were counts for goods *bargained
and sold, and goods sold and delivered. Plea, the general issue.
At the trial before Vaughan, B. at the Summer Assizes for the
county of Worcester, 1828, it appeared that this action was
brought to recover 17l. 3s. 6d. the value of 229 feet of ash timber,
at 1s. 6d. per foot, which the plaintiff had agreed to sell to the
defendant under the following circumstances : The plaintiff, the
proprietor of a coppice, had given orders to have some ash trees
cut down, and the defendant on the 7th of April, while the trees
were in the course of being cut, and after two of them had been
actually felled, came to the coppice, and the plaintiff pointed out
to him the trees, which were numbered. The defendant, after he
had looked at them, said to one of the bystanders, that he had
made & good bargain, and told one of the persons who was cutting
them, to tell the other men to cross cut them fair, and they were
cut accordingly. The defendant afterwards said he had bought
ten trees only, and that the reason he did not have them was,
that they were unsound. After the trees were cut they measured
229 feet 7 inches. The person who measured them afterwards
met the defendant, who asked him if he had measured the timber
at Mr. Smith’s, and receiving an answer in the affirmative, the
defendant offered to sell him the butts, (which he alleged he had
bought of Mr. Smith,) but this not being acceded to, the defen-
dant asked him if he knew any person who wanted any butts,
and then said he would go to Mr. Smith’s and convert the tops
into building stuff. The defendant not having taken the timber
away, the attorney of the plaintiff, by his direction, wrote the
following letter to the defendant upon the subject : ¢ Sir,—I am
directed by *Mr. Smith, of Norton Hall, to request you will




voL. xxxmr.] 1829. K. B. 9 B. & C. 563—568.

forthwith pay for, the ash timber, which you purchased of him.
The trees are numbered from one to fourteen, and contain, upon
a very fair admeasurement, 229 feet 7 inches. The value at
1s. 6d. per foot amounts to the sum of 171. 8s. 6d. I understand
your objection to complete your contract is on the ground that
the timber is faulty and unsound, but there is sufficient evidence
to shew that the same timber is very kind and superior, and a
superior marketable article. I understand you object to the
manner in which the trees were cross cut, but there is also
evidence to prove they were so cut by your direction. Unless
the debt is immediately discharged, I have instruections to com-
mence an action against you.” In answer to this letter the
defendant wrote to the plaintiff’s attorney as follows: * Sim,
I have this moment received a letter from you respecting
Mr. Smith’s timber, which I bought of him at 1s. 6d. per foot,
to be sound and good, which I have some doubts whether it is or
not, but he promised to make it so, and now denies it. When I
saw him he told me I should not have any without all, so we
agreed on these terms, and I expected him to sell it to somebody
else.” Upon this evidence it was objected by the defendant’s
counsel that the contract was one for the sale of growing trees,
and, therefore, for the sale of an interest in land, and he cited
Scorell v. Boxall,t or assuming that it was a contract for the sale
of goods, wares, and merchandizes, the price being 10l. and
upwards, and there being no note or memorandum of the contract
in writing, the action was not maintainable ; the learned Judge
directed the jury to *find a verdict for the plaintiff for 171, 8s. 6d.
but reserved liberty to the defendant to move to enter a nonsuit.
A rule nisi having been obtained for that purpose,

Russell, Serjt. and Shutt now shewed cause. * * *
Jervis, contra, was stopped by the Courr.

BayLey, J.:

I am of opinion that there was not in this case any contract
for the sale of lands, tenements, or hereditaments, or any interest

+ 30 R. R. 807 (1 Younge & Jervis, 396).
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in or concerning them within the meaning of the fourth section
of the Statute of Frauds. The contract was not for the growing
trees, but for the timber at 8o much per foot ; i.e. the produce of
the trees when they should be cut down and severed from the
freehold. But independently of the point made on that section,
there were three other questions made : first, it was said that
this was a mixed contract for goods and chattels, and for work
and labour to be bestowed and performed by the plaintiff for the
defendant. It seems to me, that the true construction of the
bargain is, that it is & contract for the future sale of the timber
when it should be in a state fit for delivery. The vendor, so long
as he was felling it and preparing it for delivery, was doing work
for himself and not for the defendant. Garbutt and Another ».
Watsont is in point. There the plaintiffs, who were millers,
agreed to sell to the defendant, a corn-merchant, 100 sacks of
flour at 50s. per sack, to be got ready by the plaintiffs to ship
within three weeks. There was no memorandum in writing of
the contract. The flour was *not at that time prepared, and it
was there held, that it was a contract for the sale of goods,
wares, and merchandize within the meaning of the seventeenth
section of the Statute of Frauds. I think, therefore, that the
contract in this case was only a contract for the sale of goods,
wares, and merchandize within the seventeenth section of the
statute, and that there ought to have been a note or memorandum
of it in writing, or a part-acceptance, earnest, or part-payment.
But it is said that the defendant has recognized in writing the
contract stated in the letter of the plaintiff's attorney. I agree
that if there had been a letter written by the seller (or his agent)
to the buyer, specifying the terms of a contract, and the buyer in
his answer had recognized that contract, there would have been
a note in writing of the bargain, sufficient to satisfy the statute.
But the defendant in this case does not recognize the contract
stated in the letter of the plaintiff's attorney. The contract as
described in the two letters differs essentially as to the quality of
the things to be sold. In the letter of the plaintiff’s attorney the
contract is spoken of as one for the absolute purchase of trees at
1s. 6d. per foot, without reference to quality ; the defendant says,
+ 5 B. & Ald. 613.
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that it was part, of the contract that the timber should be sound
and good ; that Mr. Smith denied it, and refused to let him have
part without all, and that he had expected he would have sold it
again. It is clear, therefore, that the vendee did not consider it

& binding bargain. What the real terms of the contract were, is"
left in doubt, and must be ascertained by verbal testimony. The

object of the statute was, that the note in writing should exclude all
doubt as to the terms of the contract,t *and that object is not
satisfied by the defendant’s letter. I think, therefore, there was
no note in writing of the contract sufficient to satisfy the statute.

The next question is, whether there was any acceptance or
actual receipt of part of the property sold, so as to bring the case
within the exception in the seventeenth section ? and I think that
there was no such acceptance or actual receipt. In all the cases
cited, there has been something equivalent to an acceptance.
In Chaplin v. Rogers} the vendee had sold the hay again, and
the jury from thence drew the conclusion that there had been an
actual acceptance. In Elmore v. Stone§ the horses were pur-
chased of a horse-dealer who kept a livery-stable. The buyer
directed the seller to keep the horses at livery, and they were
transferred from the sale to the livery-stable. The purchaser
. became liable to the livery-stable keeper for the keep, which
could not have been the case unless the horses were supposed
to have gone into his possession. The direction given by the
vendee was considered equivalent to an acceptance or actual
receipt of the horses. The vendor was converted into the agent
of the vendee for the keep of the horses; and they might be
considered as much in the possession of the vendee as if they had
been in his own stable. For these reasons I am of opinion, that
there was not in this case any contract for the sale of an interest
in land within the meaning of the fourth section of the statute,
but that the contract was for the sale of goods, wares, and
merchandize : that there was no *sufficient note in writing of the
bargain, nor any part-acceptance of the goods sold. The rule for
entering a nonsuit must, therefore, be made absolute.

t+ See Seagood v. Meale, Prec. Chan. 1 6 RB. R. 249 (1 East, 192).
560; Clerk v. Wright, 1 Atk. 12; § 10 R. B. 578 (1 Taunt. 438).
Ayliff v. Tracy, 2 P. Wms. 64.
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LrrTLEDALE, J. :

I am of the same opinion. The intention of the Legislature
in making the statute in question, appears by the preamble to
have been to prevent fraudulent practices, commonly endeavoured
to be upheld by perjury and subornation of perjury; and for that
purpose, in order to prevent them it requires that the terms of
contracts shall be reduced into writing, or that some other requisite
should be complied with to shew manifestly that the contract was
completed. I infer from the preamble, that the Legislature
intended to embrace within some of its sections the subject-
matter of all contracts. The various contracts enumerated in
the several sections of the statute, seem also to warrant that
inference. The first section enacts, that parol leases shall have
the effect of leases at will only. The second section excepts out
of the first leases not exceeding three years, where the rent
reserved during the term is two-thirds of the improved value.
The third section enacts, that no leases, either of freehold or
terms for years, shall be assigned, granted, or surrendered except
by deed or note in writing. The first three sections apply to
contracts, which, before the statute, were usually, though not
necessarily, under seal. The fourth section applies to those
parol promises or agreements, which, before the statute, were
probably in most instances reduced into writing, but which need
not have been so. That section enacts, that no action shall be
brought in such cases, unless *the agreement, or some note or
memorandum thereof shall be reduced into writing. The agree-
ments therein described are, a special promise by an executor to
answer damages out of his own estate; or a special promise to
answer for the debt of another person; or an agreement made in
consideration of marriage; or any contract or sale of lands, tene-
ments, or hereditaments, or any interest in or concerning them ;
or any agreement not to be performed within the space of one
year from the making thereof. Such contracts, from their very
special nature and subject-matter, would probably have been
reduced into writing. The statute requires that they shall be
go. The fifth and sixth sections apply to devises of lands. The
seventh, eighth, ninth, tenth, and eleventh apply to declarations
of trusts, and they are also required to be in writing. The
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twelfth section makes lestates per auter vie devisable. The thir-
teenth, fourteenth, fifteenth, and sixteenth sections apply to judg-
ments and executions. The seventeenth section enacts, that no
contract for the sale of goods, wares, and merchandizes for the
price of 10l or upwards shall be allowed to be good, except the
buyer shall accept part of the goods so sold, and actually receive
the same, or give something in earnest to bind the bargain, or in
part-payment, or that some note or memorandum of the bargain,
in writing, be made and signed by the parties to be charged by
such contract, or their agents thereunto properly authorized.
Now, looking to the object of the statute as recited in the pre-
amble, I collect it was the intention of the Legislature to com-
prehend within the fourth and seventeenth sections the subject-
matter of every parol contract, the *uncertainty in the terms of
which was likely to produce perjury or subornation of perjury.
A contract for mere work and labour is not specifically mentioned
in those clauses: such a contract, therefore, may not be within
the statute.

But where the contracting parties contemplate a sale of goods,
although the subject-matter at the time of making the contract
does not exist in goods, but is to be converted into that state by
the seller’s bestowing work and labour on his own raw materials :
that is a case within the statute. It is sufficient if, at the time
of the completion of the contract, the subject-matter be goods,
wares, and merchandize. I cannot assent to any case which has
decided that such a contract is not within the statute.

I think that the contract in this case was not a contract for the
sale of lands, tenements, or hereditaments, or any interest in or
concerning the same within the meaning of the fourth section.
Those words in that section relate to contracts (for the sale of
the fee-simple, or of some less interest than the fee), which give
the vendee a right to the use of the land for a specific period.
If in this case the contract had been for the sale of the trees,
with a specific liberty to the vendee to enter the land to cut them,
I think it would not have given him an interest in the land within
the meaning of the statute. The object of a party who sells
timber is, not to give the vendee any interest in his land, but to
pass to him an interest in the trees, when they become goods and
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chattels. , Here the vendor was to cut the trees himself. His
intention clearly was, not to give the vendee any property in the
trees until they were cut and ceased to be part of the freehold.
I think, therefore, *that there was not in this case any contract
or sale of any interest in lands.

Then assuming the contract not to be within the fourth section,
the question arises, whether it is within the seventeenth section ?
It was formerly held that where the goods, which were the sub-
ject-matter of the sale, were not to be delivered till a future day,
as one of the three things required by that section of the statute,
viz., a part-acceptance, could not be complied with at the time
of the contract, it was not a case within that section of the
statute ; but later authoritiest have established, that such a con-
tract, whether the goods are or are not to be delivered immediately,
is within the statute. Those cases, therefore, have established,
that if two of the things required by the seventeenth section can
at the time of the contract be carried into effect, the case is
within it, although one cannot be complied with. There is
another class of cases,] where the article contracted for has not
existed at the time of the contract, but is to be produced by work
and labour to be bestowed by the vendor ; as where the contract
was for a quantity of oak pins which had not been made, but
were to be cut out of slabs, or for a chariot to be built. In those
cases, the contract has been considered rather as a contract
for work and labour, than for the sale of goods, wares, and
merchandize, and not within the statute. The impression on
my mind however is, that wherever the subject-matter at the
time of the completion of the contract, is goods, wares, and
merchandize, this section of the statute attaches upon it, although
it has *become goods, wares, and merchandize, between the time
of making and completing the contract, either by one of the
parties having bestowed his work and labour upon his own
materials, or by his having converted a portion of his freehold
into goods and chattels. The provisions of the statute are more
necessary in cases where the contract is to be executed at a future

t+ Rondeau v. Wyatt, 2 H. Bl 63; 1 Towers v. Osbrone, 1 Str. 505;
Cooper v. Elston, 7 T. B. 14; Alex- Groves v. Buck, 3 M. & S. 178.
ander v. Comber, 1 H, Bl. 20.
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period, than where it is-to be-executed immediately. From the
uncertainty in the terms of bargains to be completed at a future
period, disputes are more likely to arise, and the consequent
perjury, which it was the object of the statute to prevent. In
the case of the chariot, for instance, a dispute might at any time
before its completion have arisen respecting the quality of the
materials of which it was to be composed, or the colour which it
was to be painted, and in those respects it would have been
necessary to have recourse to verbal testimony to prove the terms
of the contract, which it was the very object of the statute to
prevent. I am therefore of opinion that the contract in this case
was a contract for the sale of goods, wares, and merchandize,
within the seventeenth section. I think, also, that there is no
sufficient note in writing of the contract. The plaintiff’s attorney,
in his letter, speaks of it as a contract for the sale of so much
timber, at so much per foot, without reference to quality. The
defendant in his letter states that it was a contract, with a condi-
tion that the timber should be sound and good, though the
plaintiff had subsequently denied that that was one of the terms
of the contract. I think, also, for the reasons stated by my
brother BayLey, that there was no part-acceptance of the goods
to satisfy the statute.

PaRkg, J.:

The defendant could take no interest in the land by this con-
tract, because he could not acquire any property in the trees till
they were cut. The contract was for the sale of goods, wares,
and merchandize, within the seventeenth section. In Groves v.
Buck,t it was said that that section did not apply to a sale of
goods, which at the time of the contract were not capable of
delivery and part-acceptance. But that case was overruled by
Garbuttv. Watson.} It was there held, that a contract by millers
for the sale of a quantity of flour, which at the time of the con-
tract was not prepared and in a state capable of immediate
delivery, was substantially a contract for the sale of flour, and
not a contract for work, and labour, and materials found and
provided. The true question in such cases is, as to whether the

t+ 3M. &8.178. t 5 B. & Ald. 613.
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contract be substantially a contract for the sale of goods, or for
work and labour and materials found. In this case, the contract
was substantially a sale of goods, viz., timber at so much per foot.
Then assuming that there was a contract for the sale of goods
within the seventeenth section, the question is, whether there was
any note or memorandum in writing of that contract, or any part-
acceptance of the goods? The two letters do not, in my judg-
ment, amount to & note in writing of the contract, because the
contract stated in the letter of the plaintiff’s attorney, is not
adopted by the defendant in his. On the contrary, it is evident
that the defendant has not assented to the contract stated by the
plaintiff. Then the only question is, whether there has been a
part-acceptance of the goods sold, and actual receipt of the same ?
In the older cases, the Court did not advert to the words of the
*gtatute. But the later casest have established, that unless there
has been such a dealing on the part of the purchaser as to deprive
him of any right to object to the quantity or quality of the goods,
or to deprive the seller of his right of lien, there cannot be any
part-acceptance. Here there was nothing to shew that the vendor
had lost his lien for the price, or that the purchaser had lost his
right to object to the quality. The rule for entering a nonsuit

must therefore be made absolute.
Rule absolute.

GREGORY ». PIPER.
(9 Barn. & Cress. 591—395 ; S. C. 4 Man. & Ry. 500.)

A master is liable in trespass for any act done by his servant in the
course of executing his orders with ordinary care ; and therefore, where
a master ordered a servant to lay down a quantity of rubbish near his
neighbour’s wall, but so that it might not touch the same, and the
servant used ordinary care in executing the orders of his master, but
some of the rubbish naturally ran against the wall: Held, that the
master was liable in trespass.

Trespass for casting, throwing, placing, and depositing divers
large quantities of earth, stones, bricks, and rubbish against and

+ Hanson v. Armitage, 24 R. R. 853); Tempest v. Fitzgerald, 22 R. R.
478 (6 B. & Ald. 557); Carter v. 526 (3 B. & Ald. 680).
Toussaint, 24 R. R. 589 (5 B. & Ald.
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upon the wall and gates and posts of the plaintiff. Plea, not
guilty. At the trial before Alexander, C. B., at the Summer
Assizes for the county of Cambridge, 1828, it appeared that the
plaintiff occupied a public-house called the ‘ Rising Sun,” in
Newmarket, with a stable-yard belonging to it, where he put up
the horses of his guests. The way to the stable was by the back
gate from the High Street, through a yard called the Old King’s
Yard. A wall belonging to the plaintiff separated his stable-yard
from the Old King’s Yard. The defendant having purchased the
property surrounding the Old King’s Yard, disputed the plaintiff’'s
right to pass along the same to his stable, and employed one
Stubbings, a labourer, to lay down a quantity of rubbish, con-
sisting of bricks, mortar, stones, and dirt, near the plaintiff’s
stable-yard, in order to obstruct the way; and Stubbings, on the
26th of April, and several following days, laid down rubbish
accordingly, part of which rolled against the plaintiff’s wall and
gates. It lay about two feet high against the plaintiff’s wall for
five or six yards in length. Stubbings being called as a witness
on the part of the plaintiff, *stated that he was employed by the
defendant to lay the rubbish in the yard; that the defendant had
given him orders not tolet any of the rubbish touch the plaintiff’s
wall; that he executed those orders as nearly as he could, and
accordingly laid the rubbish at first at the distance of a yard and
a half from the wall ; and that the rubbish, being of a loose kind,
as it became dry naturally shingled down towards and ran against
the wall. He added that some of it would of course run against
the wall. It further appeared that on the 8rd of May, when an
application was made by the plaintiff to the defendant to remove
the rubbish, the latter said he was determined not to remove it.
Upon this evidence it was objected by the defendant that trespass
was not maintainable, inasmuch as the defendant had given
express orders to the servant not to let the rubbish touch the
plaintiff’s wall; that, therefore, the touching of the wall was
occasioned by the negligence of the defendant’s servant, and that
case, not trespass, was therefore maintainable.

The Lorp CrIEF Baron directed the jury to find a verdict for
the plaintiff, but reserved liberty to the defendant to move to
enter a nonsuit. A rule nisi having been obtained for that
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purpose, Storks, Serjt. and Kelly were to have shewn cause against
the rule, but the Courr called upon

Denman and Gunning to support the rule :

A master is liable in an action on the case only for the negligent
conduct of his servant, and not at all for a wilful unauthorized
trespass committed by his servant : Morley v. Gaisford,t M‘Manus
v. Crickett.} And if a *servant, being ordered to do a lawful act,
exceed his authority, and thereby commit an injury, the master
is not liable. Here the master gave express directions to the
servant to lay the rubbish so that it should not touch the wall of
the plaintiff.

(PARKE, J.: The servant could not execute the orders of the
master without some of the rubbish touching the wall; that was
the necessary consequence of the act ordered to be done, and the
person who gave the order must be taken to have contemplated
the necessary consequence of his own act. The rolling of the
rubbish against the wall was therefore as much the act of the
defendant as if he had ordered it to be done.)

The master is liable only for the inevitable consequences of the
act. Here the servant by extraordinary care might have pre-
vented the rubbish touching the plaintiff’s wall. The Society of
the Inner Temple have authorized the putting up of boards to
obstruct windows opening upon their premises, but so as not
to touch the wall of the premises in which the windows are.
If a workman had wilfully knocked out a brick, that society would
not have been liable. If the workman had done so through
negligence they might have been liable in case, but not in trespass.

Baviey, J.:

The only question is, whether the trespass was the act of the
master. The master desired the servant to lay down the rubbish
s0 as not to let it touch or lean against the wall of the plaintiff.
But if in execution of the order it was the necessary or natural
consequence of the act ordered to be done that the rubbish should

+ 3 R. R. 432 (2 H. Bl 441). 1 5R. R. 618 (1 East, 106).
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go against the wall, the master is answerable in trespass. The
evidence shews that that was the natural consequence. The rule
must, therefore, be discharged.

LITTLEDALE, J. :

Where a servant does work by order of his master, and the
latter imposes a restriction in the course of executing his order
which it is difficult for the servant to comply with, and the
servant, in execution of the order, breaks through the restriction,
the master is liable in trespass. Suppose the case of two persons
possessed of contiguous uninclosed land, and that the one of them
desired his servant to drive his cattle, but not to let them go
upon the land of his neighbour, and that the cattle went upon the
land of the neighbour, the master would be answerable in trespass,
because he has only a right to expect from his servant ordinary,
not extraordinary care. If the servant, therefore, in carrying
into execution the orders of his master uses ordinary care, and an
injury is done to another, the master is liable in trespass. If the
injury arise from the want of ordinary care in the servant the
master will only be liable in case. Here the servant used
ordinary care in the course of executing the master’s order, and,
notwithstanding that, the rubbish ran against the wall.

PaRke, J.:

I think that the defendant is liable in this form of action. If
a single stone had been put against the wall it would have been
sufficient. Independently of Stubbings's evidence there was
sufficient evidence to satisfy the jury that the rubbish was placed
there by the defendant, for he expressed his determination not to
remove it. It does not rest there. Stubbings says he was desired
not to let the rubbish touch the wall. But it appeared to be of a
loose kind, and it was therefore probable that some of it naturally
might run against the wall. Stubbings said that some of it of
course would go against the wall. Now the defendant must be
taken *to have contemplated all the probable consequences of the
act which he had ordered to be done, and one of these probable
consequences was, that the rubbish would touch the plaintiff's
wall. If that was so, then the laying the rubbish against the
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wall was as much the defendant’s act as if it had been done by
his express command. = The defendant, therefore, was the person
who caused the act to be done, and for the necessary or natural
consequence of his own act he is responsible as a trespasser.

Rule discharged.

Inx THE MaTtrEr oF CASSELL.%
(9 Barn. & Cress. 624—628; 8. C. 4 Man. & Ry. 555; 7 L. J. K. B. 329.)

A submission was made to two arbitrators, and to such third person
as they should appoint; the award to be made by any two of the three.
The two arbitrators met for the purpose of appointing a third ; and not
being able to concur in the appointment, it was agreed between them
that each of them should name two, and that the names of the four
should be put into a hat, and that the name drawn should be the third
arbitrator; and the arbitrator was so appointed. The award was made
by one of the arbitrators originally named, and the person so appointed
by the two: Held, that the appointment of the third arbitrator was bad,
inasmuch as the choice of the third ought to have been the act of the will
and judgment of the two, and matter of choice, not of chance. )

A RULE nisi had been obtained for setting aside an award made
by an umpire, and one of two arbitrators to whom the submission
had originally been made, upon the ground that the umpire had
not been duly chosen. The umpire was chosen by lot out of four

persons, two of whom were nominated by each of the arbitrators.

F. Pollock (and Robert Bayly was with him) upon a former
day in this Term shewed cause :

Neale v. Ledger} is an authority to shew that the umpire was
properly appointed. There it having been agreed that each
party should nominate an arbitrator; that the arbitrators so
named should nominate a third ; and that these three, or any two
of them, should make the award : the arbitrators named different
persons : but each preferring the one made choice of by himself,
though not disapproving of the other, they determined to toss up
which of the two nominees should act ; and the person upon whom
the lot fell, together with the arbitrator *who named him, made

t Followed in European, &c. 8. 8. cases cited in note to Neale v. Ledger,

Co. v. Crosskey (1860) 8 C. B. N. 8. 14 R. R. 283.—R. C.
397,29 L. J. C. P. 155. And see 1 14 R. R. 283 (16 East, 51).
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the award, without the other first-named arbitrator joining in it;
and this Court refused to set aside the award. Lord ELLENBOROUGH
there said, ‘“ This is not a tossing up between the two arbitrators
which should nominate the third in exclusion of the other, which
would have been bad according to the cases cited; but after
having, each of them, nominated one, and each of them thinking
that the nominee of the other was nearly as proper as his own,
they agreed to submit their opinion to this mode of selection of
one out of the two fit persons. I cannot see any objection to this.
The mode of appointing twelve jurors out of all those who are
returned to serve, is by lot.”” That case is precisely in point.
(He was then stopped by the Courr.) '

Godson, contra :

The choice of an umpire ought to be result of the judgment
of the arbitrators, and not left to chance. That was expressly
decided in Harris v. Mitchell.t There it was provided by the
submission, that the arbitrators should choose an umpire in case
they should be unable to agree. The arbitrators not agreeing
who should be umpire, agreed to throw cross and pile who should
have the naming of the umpire, or whose man should stand.
The Master oF THE RoLLs set aside the umpirage upon that
ground, and is reported to have said, ‘ An election or choice is
an act that depends on the will and understanding; but the
arbitrators followed neither in this case ; and it is a distrusting
of God’s providence to leave matters to chance.” In Wells v.
Cooke! the arbitrators drew lots who should *have the nomina-
tion of the umpire, and this Court set the umpirage aside.

Lorp TeNTERDEN, Ch. J.:

It is very difficult to distinguish this case from Neale v. Ledger.
We will take time to consider of our judgment.
Cur. adv. vult.

Lorp TENTERDEN, Ch. J. now delivered the judgment of the Courr:

This case came before the Court on a rule to set aside an
award. The submission was to two persons named, viz. Adams

t 2 Vern. 485. 1 20 R. B. 409 (2 B. & Ald. 218).
R.R.—VOL. XXXIII. 18
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and Chapple, and such third person as they should appoint ; the
award to be made by any two of the three. The award was
in fact made by one of the persons so named, and the person
appointed. The objection was to the manner of his appointment.
In support of the rule, Adams, one of the persons named, swore,
that having met Chapple for the purpose of appointing a third
arbitrator, and they not being able to agree upon a third person,
it was agreed between them that each of them should name two,
and the names of the four be written on separate pieces of paper,
to be put into a hat, and the name drawn be the third arbitrator.
That upon this he (Adams) named two, and Chapple two others,
whom, as the deponent did not know to be proper persons to be
named arbitrators, he did not approve of ; and the name of one
of these persons happened to be drawn. The account of the
appointment given by Chapple in opposition to the rule, did not
materially differ ; he swore, that not being able to fix on one
person to be approved by both, the usual plan, as he called it, of
writing names on paper and drawing *was resorted to. Itappears
that the three arbitrators acted together afterwards in hearing
the matter, but Adams did not join in the award, and the party
applying to the Court was not acquainted with the manner of the
appointment until after the award was made. In support of the
application to the Court, the cases of Harris v. Mitchell,t and
Wells v. Cooke,} were cited. In the first of these cases it is said,
that the arbitrators, not agreeing who should be umpire, they
threw cross and pile who should have the naming of the umpire,
or whose man should stand. The umpirage was set aside. In
the other case the arbitrators drew lots who should have the
nomination of the umpire, and this Court set the umpirage aside.
In support of the award, and against the rule, was cited the case
of Neale v. Ledger,§ in which the twd arbitrators, having each
proposed a third, and neither of them liking to abandon his own
choice, though not disapproving of the other’s choice, they
agreed to toss up which of the two proposed should be nominated.
In this case the award was held good by the Court: and
Lord ErLLenBoroveH distinguished the case from a tossing up

t 2 Vern. 485. § 14 B. R. 283 (16 East, 51).
1 20 R. R. 409 (2 B. & Ald. 218).
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which of the two, should nominate a third. And upon the
authority of this case, of which the facts differ very little from
those of the present, I was, upon the argument the other day,
strongly inclined to support the present award ; but some of my
learned brothers not concurring in opinion with me, we thought
it right to consider and confer together upon the subject; and
having done so, we are all now of opinion that this mode of
appointment is bad. The parties to the reference expect the
concurring *judgment of the two in the appointment of a third;
and we think it better not to decide the present case upon any
nice ground of resemblance to or difference from the others,
which might lead to discussion and litigation in other cases, but
to lay it down as a general rule, that the appointment of the third
person must be the act of the will and judgment of the two, must
be matter of choice and not of chance, unless the parties consent to

.or acquiesce in some other mode. The rule for setting aside the -

award must, therefore, be made absolute.
Rule absolute.

BOURNE ». FREETH.t
{9 Barn. & Cress. 632—642; 8. C. 4 Man. & Ry. 512; 7 L. J. K. B. 292.)

It being in contemplation to form a company for distilling whiskey,
the following prospectus was issued in May, 1825: ‘‘The conditions
upon which this establishment is formed are, the concern will be divided
into twenty shares of 100l each, five of which to belong to A. B., the
founder of the works; the other fifteen subscribers to pay in their sub-
scriptions to M. & Co., bankers, Liverpool, in such proportions as may
be called for. The concern to be under the management of a committee
of three of the subscribers, to be chosen annually on the 10th of October ;
ten per cent. to be paid into the bank on or before the 1st of June next :
Held, that this prospectus imported only that a company was to be
formed, not that it was actually formed, and that a person who subscribed
his name to this prospectus, and who was present at a meeting of sub-
scribers when it was proposed to take certain premises for the purpose of
carrying on the distillery, which were afterwards taken, and solicited
others to become shareholders, but never paid his subscription, was not
chargeable as a partner for goods supplied to the company.

Assuxpsit for goods sold and delivered. At the trial before
Hullock, B., at the Spring Assizes for the county of Lancaster,
1828, it appeared that the action was brought to recover the price

+ Pitchford v. Davis (1839) 5 M. & W. 2; and cp. Fox v. Clifton (1830-
.32) 31 B.'R. 536. .
18—:2
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of 345 quarters of malt sold and delivered in August, 1826, by
the plaintiff to one Langley, who conducted the Hunter Street
distillery at Liverpool. The question was, whether the defendant
had rendered himself liable as a partner in that establishment.
It appeared that in the spring of 1825 Sir W. Fairlie was the
occupier of an estate at Maghull, seven miles from Liverpool,
called Broadwood, and it being understood that the Legislature
was about to pass an Act to allow the distillation of whiskey in
England, Sir W. Fairlie proposed to form a company for that
purpose, and to carry on the business at Broadwood; and in
March, 1825, the following prospectus was issued: ‘As the
Legislature has now *authorized the distilling of whiskey in
England, a company is proposed to be formed near Liverpool for
that purpose, and to get & man from Inverness-shire to distil in
the small still the spirit in the way practised at Ferintosh and
Glenlivet, so that the quality, not the quantity, will be the basis
on which this company pledge themselves to make their whiskey.
The concern to be divided into forty shares of 100l. each, one
half of which the gentlemen who conduct the work will take.
The other twenty shares will be filled up by subscribers. Sub-
scribers to pay in their money to Messrs. Moss & Co., bankers,
Liverpool, on account of the Maghull Distillery Company, by the
1st of May.” This prospectus was signed by Sir W. Fairlie, the
defendant, and other persons. The Act of Parliament passed on
the 27th of June, 1825, but was not to take effect until January,
1826 ; and it prohibited all persons from carrying on any distillery
at any greater distance than a quarter of a mile from a market
town. On the 20th of May the defendant, Sir W. Fairlie, and
two other persons who had signed the first prospectus, met at
Liverpool, and a second prospectus was drawn up and signed by
the four persons then present, and afterwards by others. That
prospectus was in the following terms : ‘“ As the Legislature has
authorized the distilling of whiskey in England, to commence
the 10th October next, and having limited the situation of those
distilleries to within a quarter of a mile of a market town, the
Distillery Company forming at Maghull will necessarily have to
occupy premises within that distance of Liverpool. The con-
ditions upon which this establishment is formed are, first, they
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pledge themselves theyi will-distil/nothing but the purest malt
spirit in the smallest stills that government will license, and on
the same plan *practised in the Highlands of Scotland, for which
purpose an eminent distiller from Inverness-shire will be engaged ;
secondly, the concern will be divided into twenty shares of 100l.
each, which are transferable, five of which belong to Sir W.
Fairlie, Bart., the founder of the works, the other fifteen sub-
scribers to pay in their subscription to Messrs. Moss & Co.,
bankers, Liverpool, in such proportions as may be called for;
thirdly, the concern to be under the management of a committee
of three of the subscribers, to be chosen annually upon the 10th
of October ; fourthly, regular books to be kept, which shall be
open for inspection of any of the subscribers, and a division of
the profits made twice a year, at Lady Day and Michaelmas;
fifthly, ten per cent. to be paid into the bank on or before the
1st of June next.” At this meeting it was proposed that the
premises in Hunter Street should be taken, and the defendant
did not express any dissent to that proposition. It was agreed
that the parties present should solicit persons of respectability
in Liverpool to become shareholders. Sir W. Fairlie afterwards
inclosed a copy of the prospectus in the following letter to the
defendant: ‘I inclose the prospectus: if Lord Blayney and
Sir J. Tobin take shares, let them subscribe it, it is then full. I
have directed a copy of the new Act (when filled up) to be
sent to me to your care, which you will take care of : Mr. J.
Drinkwater wished to see it.”” On the 24th of May, 1825, the
defendant sent the following answer : ¢ I should have written to
you before, but Sir John Tobin having been absent for the last
few days, prevented me. I was with him this morning, and
shewed the prospectus, but he seemed not to think much of it,
and declined becoming a shareholder ; so I am afraid his reluc-
tance will deter Lord *Blayney, who will be here about the
beginning of next week. I had some conversation with Mr. John
Richardson upon it; however he does not appear to think it will
answer on account chiefly of the trouble the excise at Liverpool
give to all concerns of this nature. Not being a judge, and
totally unacquainted, I cannot give an opinion. On your return
all parties must lay their heads together. John Drinkwater I
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have not seen.” In June, 1825, one Murray was engaged by
Sir W. Fairlie to carry on the distillery, and the names of Murray
& Co. were affixed on the premises ; and in that month Suther-
land & Co., who were brass-founders at Liverpool, were employed
by Sir W. Fairlie to fit up the distillery, and he shewed them the
two prospectuses signed by the defendant. To the second pros-
pectus there were subscribed the names of ten persons, including
those of Sir W. Fairlie and the defendant. On the 80th of June,
1825, Sir W. Fairlie wrote to the defendant a circular letter, of
which the following is & copy: ‘“ As Mr. W. Murray, distiller,
has taken the premises to fit up the same for commencing dis-
tilling whiskey, agreeable to the prospectus, of which you are a
shareholder, upon the 10th of October next, it will be necessary
for you to pay in the amount of your subscription, 100Ll., to
Messrs. Moss & Co. on or before the 1st of August next, on his
account, to enable him to complete the arrangements necessary :
the receipts will be left at the bank.” And at the same time he
wrote to the defendant the following letter : ‘I annex a circular,
and congratulate you that Mr. Murray has undertaken the
management, as we could not have found a more fit person to
conduct it with every prospect of advantage. He has stipulated
that all the subscriptions shall be paid in full by the 1st of
August, and failing that *being done, he is to have the shares
forfeited : no more than the 100l. will be required from any of
the subscribers; and there is every reason to expect the profits
will be handsome, of which you will be entitled to a twentieth
share.” On the 25th of August, 1825, Captain Edmunds, by the
direction of the defendant, addressed to Sir W. Fairlie a letter,
of which the following is an extract: ‘‘ With respect to the sub-
scription for the distillery, General Freeth requested me to say
that the notice was so short from the time he received your
letter (forwarded by me) to the period mentioned by which the
shares were to be forfeited, it was out of his power, from unfore-
seen causes, to be able to lodge the amount within the time pre-
scribed.” It appeared, further, that not one of the persons who
had signed the prospectus had paid their subscriptions. In
December, 1825, Langley was employed to conduct the business,
and the names of Langley & Co. were fixed on the premises.




voL. xxxmr.] 1829. K. B. 9 B. & C. 636—687.

Langley wishing, to purchase malt of the plaintiffs, referred them
to Sutherland & Co.; and the latter informed the plaintiff that
the several persons whose names were subscribed to the second
prospectus (including the defendant) were partners. Upon this
evidence, it was contended by the defendant’s counsel, that he
was not chargeable as a partner ; first, that he was not an actual
partner, entitled to share the profits of the distillery, if any there
should be, with those who carried it on, because he had never
paid the subscription, the payment of which was to entitle him
to share in such profits. Secondly, that he had never held him-
self out to the world as a partner, by reason of his having signed
the prospectus. That prospectus, as its very term imported,

contained no more than a proposal for a partnership to be formed

*at a future period, upon certain terms. The partnership was
not to be commenced until a given capital was obtained. The
prospectus amounted to no more than a proposal to form a part-
nership, provided other subscribers and a capital of 2,000!. could
be obtained. No person reading this prospectus ought to have
inferred from it that the defendant authorized his credit to be
pledged as a partner until the proper capital could be obtained.
The learned Judge inclined to think that the defendant, by having
signed the prospectus, had made himself chargeable as a partner,
but said he would reserve that point for the consideration of the
Court of King’s Bench. The defendant then attempted to shew,
that even if there had been a partnership, he had put an end
to it before the goods were supplied by the plaintiff, and for that
purpose called Captain Edmunds, who had written the letter of
the 25th of August, 1825, to Sir W. Fairlie, by desire of the defen-
dant ; he stated that he had afterwards had a conversation with
Sir W. Fairlie on the subject of that letter, and that the latter
expressed to him his regret that the defendant declined to have
any concern in the distillery. The learned Judge then left it to
the jury to say, whether, assuming that the defendant had been
a partner, he had done anything to put an end to the partnership.
The jury found that he had not done anything to put an end to
the partnership. The learned Judge then directed a verdict to be
entered for the plaintiff, with liberty to the defendant to move to
enter a nonsuit. A rule nisi having been obtained for that purpose,
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E. Pollock, Starkie, and Alderson now shewed cause :

It is quite clear, that & partnership was formed between certain
persons to carry on the Hunter Street distillery. *The only
question is, whether the defendant was a partner in that company.

(Lorp TeNTERDEN, Ch. J.: Inorder to charge the defendant as
a partner, it must be shewn either that he was an actual partner,
and as such entitled to share the profits (if any there should be),
and liable to contribute to the losses, or that he held himself out
to the world as a partner, and thereby gave the company the
credit of his name.)

+ First, he was an actual partner. The business was commenced

before the full capital required had been obtained. If any profits
had been made, the defendant would have been entitled to share
them rateably with the other subscribers. But, secondly, at all
events by having signed the prospectus, he held himself out to
the world as a partner. Any person reading that prospectus
might fairly conclude that the partnership was already formed,
and that the persons who had signed the prospectus were the
partners. The very first sentence imports that a partnership was
already formed: the words are, ‘ The conditions upon which
this establishment is formed are,” &c. Besides, the defendant
was present when it was proposed to take the premises in Hunter
Street : he did not express any dissent, and he solicited other
persons to become members of the company. A tradesman or
other person seeing that business actually carried on in the name
of the company, and learning on enquiry that the defendant and
others had signed the prospectus, which was, in fact, the only
instrument executed by the parties, might reasonably suppose
that those persons were the principals, and that he was safe in
giving them credit. In Vice v. Lady Anson,t the defendant was
not an original subscriber, and the plaintiff, at the time *when
he supplied the goods, did not know that the defendant had any
interest, or that she thought that she had any interest in the
same ; here, on the contrary, the Izrospectus was signed by the

+ 7B. & C. 409.
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defendant, andythe | plaintiffs;were informed of the fact. In
Perring v. Hone,t the plaintiff’s name was entered in a book
with those of several other subscribers to a projected joint stock
company. The plaintiff received certain script receipts, but sold
them before the deed for the formation of the company was
executed, and he was not a party to the deed, and yet it was held
that he was a partner in the concern. And in Lawler v. Ker-
shaw,} Lord TENTERDEN held at Nisi Prius, that a party paying
a deposit on shares in a trading company, and afterwards signing
the deed of partnership, was to be considered as a partner from
the time of his paying the deposit.

J. Williams (and Patteson was with him,) contra, was stopped
by the Courr.

Lorp TENTERDEN, Ch. J.:

On this evidence, I think that the defendant was not a partner
a8 between him and the other persons who contemplated being
members of the company, whoever they might be. That is shewn
by the letter of the 25th of August, 1825, which was written by
the authority of the defendant. But although he might not
actually be a partner, yet if he held himself out to the world as
a partner he will be chargeable. The question, whether he did
hold himself out to the world as a partner depends entirely on
the effect of the prospectus which he signed. Thatinstrument
indicates, that a company was about to be formed, not that one
*was actually formed. It shews only that it was in the con-
templation of the parties who had subscribed their names to if,
to establish a company on certain conditions. The words relied
upon, to shew that the company had actually been formed, are,
““ The conditions upon which this establishment is formed are,
&c.” Undoubtedly the import of those words, taken by them-
selves, might be, that a company was actually formed. But the
remaining parts of the prospectus import that a company was
to be formed thereafter. It goeson, ‘‘ The concern will be divided
into twenty shares of 100l. each, which are transferable, five of

t 4 Bing. 28. t 31 R. R. 720 (Moo. & Mal. 93).
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which to belong to Sir W. C. Fairlie, the founder of the works,
the other fifteen subscribers to pay in their subscription to Messrs.
Moss & Co., bankers, Liverpool, in such proportions as may be
called for. The concern to be under the management of a com-
mittee of three of the subscribers, to be chosen annually on the
10th of October. Ten per cent. to be paid into the bank on or
before the 1st of June next.” The defendant, therefore, had
subscribed his name to a paper, the import of which was, that
a company was to be formed thereafter. His having signed that
paper does not indicate to any person who reads it that he has
become a member of a company already formed. He has not,
therefore, held himself out to the world as a partner in a company
already formed. The rule for entering a nonsuit must therefore
be made absolute.

BavLEy, J.:

I think that & nonsuit ought to be entered. In order to make
a man liable as a partner, he must either be an actual partner
or have done something to enable a person to treat him as a
partner. Here *he clearly was not an actual partner. It is said
that the plaintiff is entitled to treat the defendant as a partner
by reason of his having signed the prospectus in May, 1825. If
that instrument imports that the person who subscribed it was
at the time a partner he would undoubtedly continue such until
the partnership was duly put an end to; but the prospectus
imports that something was to be done before a partnership was
to be formed, not that it was already formed. It is clear that
the defendant did not become a partner by any act done by him
after he signed the prospectus. On the 24th of May he writes
that he had mentioned the matter to other persons, who had
declined becoming members. So things remained until August,
1825, no act having been done by the defendant in the mean
time. In August Captain Edmunds, by the direction of defen-
dant, writes, that he could not raise the money to pay the sum
required, to entitle him to become a partner. The plaintiffs,
therefore, when they saw his name to the prospectus, had no
right to infer from the terms of it that he had become a partner
at the time when he signed it: they ought, before they delivered
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goods on his credit, to haye enquired whether he had become a
partner subsequently, and if they had so enquired, they would
have found that he had not.

LITTLEDALE, J. :

I am of the same opinion. The goods were not ordered by the
defendant but by another person. That person could not bind
the defendant without some authority, express or implied. He
had no express authority ; but it is said that he had an implied
authority because he was a partner, and one partner has an
implied authority to bind another in *partpership transactions.
Then the question is, whether the defendant was a partner.
Unless there was a partnership formed, the defendant could not
be an actual partner. It is clear that a partnership was never
actually formed between the defendant and the other persons who
contemplated carrying on the establishment. Then supposing
that no actual partnership was formed, it is said that the defen-
dant held himself out to the world as a partner by having signed
the prospectus. But he had not thereby given authority to any
person to carry on the business on his account. Besides signing
the prospectus, he wrote a letter to Sir W. Fairlie on the 28th of
May ; but in that letter he merely states that he had solicited
some person to become a member, who had declined it; and that
he knew nothing about the business. Then in the letter of the
25th of August, he informs Sir W. Fairlie that he had been
unable to pay the subscription, the payment of which, at all
events, was necessary, in order to entitle him to participate in
the profits, if any there should be. These letters do not shew
that he gave any authority to any person to carry on the business
for him or in his name. The defendant, therefore, did not,
either by his having become an actual partner or by holding
himself out to the world as a partner, give any implied authority
to the person who ordered these goods of the plaintiff to bind
him, consequently he is not liable to pay for them. The rule
for a nonsuit must, therefore, be made absolute.

Rule absolute.

PaRkE, J., having been concerned in the cause while at the
Bar, gave no opinion.
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HATRE ». WILSON.t

(9 Barn. & Cress. 643—645; S. C. 4 Man. & Ry. 605; S. C. nom. Harris
v. Wilson, 7 L. J. K. B. 302.)

In an action for a libel, the Judge left it to the jury to say whether
the defendant intended to injure the plaintiff: Held, that the direction
was wrong, inasmuch as if the tendency of the libel was injurious to the
plaintiff, the defendant must be taken to have intended the consequence
of his own act.

Tr1s was an action brought by the plaintiff against the defen-
dant, the proprietor and publisher of a weekly newspaper called
The Hull Advertizer and Exchange Gazette, for publishing therein
the following libel, purporting to be the report of certain pro-
ceedings in the Insolvent Debtors’ Court, London: ‘In the
Insolvent Debtors’ Court, London, yesterday week, Francis
Harrison, late of Humbleton, was opposed by Mr. Beckwith,
executor of the late Mr. Dobson of Brandsburton. The grounds
of opposition were, first, that the insolvent had made away with
his property by giving several valuable horses to his sons, mere
boys, and in collusion with his landlord Mr. Haire, setting up a
fictitious distress; and, secondly, that he had raised a vexatious
defence to an action at law, in which Mr. Beckwith was plaintiff.
After a long examination, in the course of which the insolvent
swore that the distress was a bond fide one for rent actually
owing, and that there was no agreement between himself and
his landlord, the case was adjourned, with an order for the
insolvent to produce all papers and documents relative to the
distress and the value of his property, and also to produce his
landlord.” Plea, not guilty. At the trial before Hullock, B. at
the Spring Assizes for the county of York, 1828, the publication
of the libel stated in the declaration was proved. It was con-
tended, on the part of the defendant, that though the publication
might be a libel upon the insolvent, it was not a libel upon the
plaintiff. The learned Judge directed the jury to find *for the
plaintiff if they thought the defendant intended to injure him by
publishing the libel in question, otherwise for the defendant.

+ Cited and followed in Nevill v. 195; and in Reg. v. Munslow, 95,
Fine Art and QGeneral Ins. Co.,’95, 1Q. B. 758, 64 L.J. M. C. 138, 144.
2 Q. B. 156, 161, 97 A. C. 68; 64 —R.C.

L.J. Q. B. 681, 6384, 66 L. J. Q. B.
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The jury having found for the.defendant, the learned Judge
afterwards said that he thought the verdict should be for the
plaintiff, with 1s. damages, with liberty to the defendant to move
to enter a verdict in his favour; and no objection being made,
the verdict for the plaintiff was entered accordingly. A rule nisi
having been obtained for entering & verdict for the defendant,

Brougham and Starkie now shewed cause :

The case was not properly presented to the jury; for where
the natural tendency and import of the language used in any
publication is to defame and injure another, the law will there
presume that the publisher acted maliciously; or, in other
words, with the intention to effect those consequences to which
the means which he used obviously tend. Here the import of
the language contained in the libel is injurious to the plaintiff;
it states in effect that he had been charged with & fraud. That
being so, the learned Judge ought to have told the jury that it
was a libel, and to have left to them to say whether the defendant
published it, and whether the inuendoes were proved. But in
effect the question left to the jury was, whether the defendant
had been guilty of malice in fact. Now in Bromage v. Prosser +
it was laid down as a rule, that in ordinary actions for slander,
malice in law is to be inferred from the publishing the slanderous
matter, the act itself being wrongful and intentional, and without
any just cause or excuse; but in actions for slander, primd facie
excusable on account of the cause of publishing *the slanderous
matter, malice in fact must be proved. The publication of this
libel was not primd facie excusable, and it was not disputed that
the defendant published it, and that it related to the plaintiff.
The learned Judge, therefore, did right in having the verdict
entered for the plaintiff.

F. Pollock and Alderson, contra :

The publication in question did not contain any libel upon the
plaintiff. It imputed no blame to him. There was no ground,
therefore, for submitting any question to the jury.

t 28 B.R. 241 (4 B. & C.247).
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Lorp, TeNTERDEN,; Ch, J,:

The Judge ought not to have left it as a question to the jury,
whether the defendant intended to injure the plaintiff, for every
man must be presumed to intend the natural and ordinary
consequences of his own act. If the Judge thought the tendency
of the publication injurious to the plaintiff, he ought to have told
the jury it was actionable, and that the plaintiff was entitled to
a verdict.

BavLEy, J.:

Imputing to the landlord that he colluded with the insolvent
in putting in a distress was a libel.

LITTLEDALE, J.:

If the tendency of the publication was injurious to the plaintiff,
then the law will presume that the defendant, by publishing it,
intended to produce that injury which it was calculated to effect.
If it had that tendency, there can be no doubt it was a libel.

Rule discharged.

REX ». WHITAKER, FOWLER, sx» MARSHALL.
(9 Barn. & Cress. 648—652; S. C. 7 L. J. K. B. 332.)

By a local Act for draining a particular district, the commissioners
were authorized to assess and tax upon the whole district such sums as
should be necessary for carrying into effect the objects of the Act, and
to elect assessors to apportion the money amongst the several parishes,
townships, and places within the district. The commissioners having
appointed three assessors, the three met to agree upon an appor-
tionment; two out of the three agreed, but the third would not concur:
Held, that the making of the apportionment being matter of public
duty and trust, an apportionment made by two, at a meeting of the
three, was valid.

* Ox the last day of Easter Term a rule was obtained by
N. R. Clarke, calling upon the defendants to shew cause why a
mandamus should not issue, commanding them to apportion
amongst the parishes, townships, and places within & certain
district in Lincolnshire, called the Level of the Ancholme, a
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sum of 80,000l. which had been assessed and taxed upon that
district by certain commissioners appointed under the authority
of the 6 Geo. IV. c. 145 (An Act passed for the purpose of
completing the drainage of the level of the Ancholme, and also
of making that river navigable from the river Humber to a place
called Bishop’s Brigg, in the Act mentioned.) By the said Act,
the commissioners are empowered and required to assess and
tax upon the whole district such sums of money (not exceeding
80,000l in any one year) as shall be necessary for carrying into
effect the objects of the Act; and they are also empowered and
required to elect and appoint, in the manner pointed out in the
Act, “ one *or more person or persons to be assessor or assessors,
who are to apportion such sums of money as shall be assessed
by the commissioners upon the district at large, amongst the
several parishes, townships, and places within the di;;trict,
according to certain rules prescribed by the Act, and such
apportionment is to be made by an award or instrument in
writing, to be signed by the said assessor or assessors.” The
affidavit in support of the rule stated, that the three defendants
had been duly appointed assessors; that the commissioners had
duly assessed a sum of 80,000l. upon the whole district; that
the defendants had been called upon to apportion that sum
amongst the several parishes, townships, and places, according
to the provisions of the Act; that they had met together several
times for the purpose of agreeing upon and making such appor-
tionment ; that two of the defendants, Whitaker and Marshall,
had finally agreed upon and signed an apportionment; that
Fowler attended all the meetings as assessor, and was present
when the apportionment was signed by the other two, but that
he refused to concur in or sign it. An affidavit made by Fowler
stated a number of facts as to the merits of the apportionment
which had been signed by the other two, but the Court refused
to go at all into that question.

Denman and Clinton for the defendant Fowler, on a former
day in this Term, shewed cause :

The three assessors must concur to make a valid apportionment.
If one dissent, he cannot be compelled to concur in the judgment
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of the others, or to sign an apportionment; in such case no
apportionment -can be made. If the *assessors cannot agree,
there is nothing in the Act to prevent the commissioners from
dismissing them, and appointing others.

The Attorney-General and Coleridge, for Whitaker and
Marshall :

'The rule must be discharged, because a valid apportionment
has already been made. An apportionment has been made by
Whitaker and Marshall, that is, by a majority of the three
assessors, and the concurrence of the third assessor is not
necessary. Where a number of persons are invested with powers
not of mere private confidence, but of a general nature, and all
of them are regularly assembled, the majority will bind the
minority, and their acts will be the acts of the whole: Grindley
v. Barker,¥ Cortis v. The Kent Water Works Company.; In
such a case as this, unanimity cannot be required to make a
valid apportionment. The commissioners are to appoint ‘ one
or more person or persons to be an assessor or assessors.” They
might, if they pleased, have appointed a dozen. Can it be said,
that, if they had done so, one dissentient assessor could bhave
controlled the judgment of the other eleven, or have prevented
any apportionment being made ?

N. R. Clarke in support of the rule:

The object of the commissioners in making the application was to
obtain the opinion of the Court as to the validity of an apportion-
ment made by a majority of the assessors. If the Court think
the apportionment by the majority valid, and discharge the rule
on that ground, the object of the motion will have been attained.
If it is necessary *that all the assessors should concur, the Act
of Parliament will become a dead letter, as there is no probability
of the assessors concurring, and the commissioners have no
power (as has been supposed) to dismiss them and appoint others.
They are only empowered to appoint other assessors in the room
of such as may die, or neglect or refuse to act, or become incapable

t+ 4 R. R. 787 (1 Bos. & P. 229). t 7B. &C. 314.
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of acting. Here the assessors met together, and acted as assessors,
although' they did not concur in the same apportionment; and
they will continue to do so, so that no others can be appointed.
In Grindley v. Barker,t the acts to be done by the triers were
not directed to be done by them or the majority of them, and
this was stated as an objection to the majority, but it was over-
ruled.
Cur. adv. vult.

Lorp TeNTERDEN, Ch. J. now delivered the judgment of the Courr:

This was an application for a maendamus under a particular Act
of Parliament, by which Act the commissioners acting under it
were authorized to appoint one or more person or persons to be
assessor or assessors. They had appointed three; the three
assessors had met ; two had agreed to making an apportionment,
the third had refused. Now, if by law an apportionment made
by two, according to their opinion, after a meeting of all three, is
good, we ought not to grant a mandamus to the three; and we
are of opinion, that by law an apportionment made by the two
(the three having met) is a good apportionment. The case of
Grindley v. Barker,t which was decided in the Court of Common
Pleas, was *to that effect. As well on the authority of that case,
as on the general principle, that this being a matter of public
duty and public trust, (not of private authority, like a reference
or award,) we think an apportionment made by the two was good.
We therefore cannot make the rule absolute for a mandamus.

Lord TENTERDEN, after consulting with the other Judges, added :
Perhaps it may not be necessary that all should meet,} certainly
a majority must meet. In this case, all the three had met.

Baviey, J.:
A majority of those who meet must concur.

PARKE, J.:

The majority must meet, and the majority must certainly
concur.
Rule discharged.
+ 4 R. R. 787 (1 Bos. & P.229).  case (1869) L. R.5Q. B.1,10B. & S.

1 See on this point the'Fitzgerald 813, 39 L. J. Q. B. 1.—R. C.
R.R.—VOL. XXXIII. 19
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Ex parTE (BAYLEY; 1N THE Marrer or HARPER.}
(9 Barn. & Cress. 691—692; 8. C. 4 Man. & Ry. 603; 8 L.J. K. B. 13.)

A person was articled as a clerk to one of two attornies in partnership,
and paid a premium, and acted as clerk to the two partners for two
months, when the attorney to whom he had been articled died; the
Court ordered the surviving partner to refund a portion of the premium.
although at the time of the payment of the premium his partner was
indebted to him, and the premium had been set off in account between
them.

A rure had been obtained, calling on Mr. Harper, the surviving
partner of the firm of Watson and Harper, to refund part of a
sum of 200l. received as a premium from Bayley, who had been
articled to Watson, but acted as clerk to the two partners for
about two months only, when Watson died. During that time
each of the partners had two articled clerks. The rule was referred
to the Master, who now reported that the money had been received
by Harper, and applied to the partnership account, and, conse-
quently, that he was bound to refund it. It appeared by affidavit,
that the money had been set off by Mr. Harper against Mr. Watson’s

private account ; the latter being indebted 1,500l to him.

Taunton and Whateley now contended, that as the money
had been set off in an account between Harper and Watson, the
Master should be directed to review his report.

Lorp TeNTERDEN, Ch. J.:

I am of opinion that this case is not to be decided by any strict
rule of law. The Court exercises a jurisdiction over attornies,
and that is to be exercised according to law and conscience, and
not by any technical rules; and considering the circumstances of
this case, and the effect of the Act of Parliament which prohibits
attornies from having more than a certain number of clerks, we
think that the report should be confirmed. This clerk was bound
to one only *in name, but in reality and in conscience he
was bound to the two: he was to be instructed by the two, who
were in partnership together ; and they caused him to be bound
to one, instead of binding him to the two, in order to satisfy the

+ See this case explained by PEARSON, J. in Ferns v. Carr (1885)28 Ch. D.
409, 411, 54 L. J. Ch. 478.—R. C.
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Act of Parliament, and enable the partners to have that number
of clerks which they could not otherwise have had if Bayley had
been bound to the two instead of one of them. In conscience, it
appears to me to be a binding to the two ; the premium was paid
to the two; and the one being dead, and the other having the
full number of clerks which the law allows him, and not being
able to retain this young man in his service, and instruct him and
give him the benefit for which he paid the money, I think he who
is the survivor is bound to refund whatever is to be refunded.
The Master has found the sum of 180!l. is to be refunded, the
young man having been there only two months; and I am not
prepared to say that he is wrong. The Master’s report must be

.confirmed.
Rule absolute.

FLINN ». HEADLAM.

(9 Barn. & Cress. 693—696; S. C. 7 L. J. K. B. 307; 8. C. at N. P. nom.
Flinn v. Tobin, Moo. & Mal. 367.)

‘Where the agent of a ship-owner, effecting a policy on a ship, mis-
represented the nature of the cargo which she was to carry, but this was
not inserted in the policy, and it did not appear that the underwriter was
induced by the misrepresentation to accept the risk : Held, that the jury
were warranted in finding that the misrepresentation was not material,
and that it did not vitiate the policy.

AssuMpsIT on a policy of insurance on ship from Liverpool to
‘Trousberg, loss by perils of the sea. Plea, the general issue.
At the trial before Lord Tenterden, Ch. J., at the London sittings
after Trinity Term, 1828, it appeared that the policy was effected
in 1821 by Corrie, the agent of the owner, through Headlam and
Conway, brokers at Liverpool; that the vessel sailed on the
voyage insured, and was lost by perils of the sea. For the defen-
dant, evidence was given that when Corrie took the order for
insurance to Headlam and Conway, they observed that the ship
was old, and enquired what cargo was on board. Corrie answered
that she was old, but had been repaired, that the cargo had been
insured by the charterers in the office of B. and E., where he,
Conway, might obtain further information. Conway then said. -
that if Corrie would get a certificate of her repair and sea-
worthiness, the insurance should be effected. A certificate was

19—2
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obtained, stating the ship to be strong, stiff, and staunch, perfectly
sea-worthy, fit to prosecute her then intended voyage, and carry
a cargo of rock-salt. A clerk to Headlam and Conway swore,
that he first offered the risk to Hebson, an underwriter of great
experience in Liverpool. That Hebson, on seeing the character
of the ship in Lloyd’s book, and hearing she was to carry rock-
salt, said he would have nothing to do with her. The witness
communicated this to Corrie, who answered, that she would only
carry as much rock-salt as would put her in ballast trim, and
that, upon this *being reported to Hebson, he subscribed the
policy. On cross-examination this witness admitted, that before
the policy was subscribed, the certificate of sea-worthiness had
been left at the office of Headlam and Conway. The ship sailed
deeply laden with rock-salt, but it did not appear whether it was
shipped before or after the representation made by Corrie. On
this state of facts it was contended for the defendant, that the
policy was void on account of the misrepresentation of Corrie as
to the quantity of rock-salt on board the vessel. For the plaintiff
it was said, that if the underwriters meant to insist upon it as
part of the contract, that only a certain quantity of rock-salt
should be carried in the vessel, they should have had it inserted
in the policy; and that, at all events, such a representation
would not affect any underwriter but Hebson, to whom it was
made. Lord TeNTERDEN observed to the jury, that it did not
appear distinctly whether the representation by Corrie was made
as to the rock-salt then actually on board, or as to that which
was expected to be shipped, and he advised them to find for the
defendant if they thought that a material misrepresentation was
made by Corrie as to the quantity then on board ; but to find for
the plaintiff, if they thought that the representation was respecting
the cargo expected to be shipped, and he desired them to say on
what ground their verdict proceeded, in order that any question
of law arising upon it might be argued. He observed, also, that
perhaps the underwriters might be guided by the certificate of
sea-worthiness, and not by the representation of Corrie. The
jury found a verdict for the plaintiff, and said, they thought the-
representation was not material. In Michaelmas Term a rule
nisi for a new trial was obtained, on the *ground that the
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misrepresentation’ by Corrié was/such as rendered the policy void,
and that the jury ought not to have found that it was nét material.

The Attorney-General and Alderson shewed cause :

The distinction between a warranty in a policy, and a represen-
tation as to some collateral matter, is well known. The former
is part of the contract, and must be precisely complied with. A
representation not put into the policy, has no effect unless it is
fraudulent, and induces the underwriters to subscribe the policy :
Pawson v. Watson.t Here, too, the representation was not made
to the defendant, but to a prior underwriter. Then, as to the
verdict, the jury were warranted by the evidence in finding that
the representation was not as to the rock-salt then on board, but
as to that which was expected to be put on board, and on that
ground they might think it immaterial.

Brougham and Patteson, contra :

The distinction between a representation and a warranty is
undoubted, but if there is a misrepresentation of an existing fact,
that is fraudulent, and vitiates the policy. (They then argued
from the evidence, that a great quantity of rock-salt must have
been on board the vessel at the time when Corrie made the
representation to Hebson.) The case of Pawson v. Watson is
wholly different. There the difference between the fact, as it
actually existed and as represented, was not material, and on
that ground only, it was held not to affect the policy. Here the
difference was very material, and the jury could not, *with any
propriety, find that it was not.  Their verdict, therefore, clearly
proceeded upon some mistake, and ought to be set aside.

Lorp TENTERDEN, Ch. J.:

It is certainly very desirable, that parties subscribing a policy
should take care to have inserted in it those representations
which they consider the basis of their contract. The neglect to
do so leads to much confusion and litigation. In the present
case, no complaint has been made against the mode in which the

t+ 2 Cowp. 785.
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question was presented to the jury, and if they thought that the
defendant took the risk, not on the representation that only a
small quantity of rock-salt had been, or would be put on board,
but or account of the certificate of sea-worthiness that had been
left with the brokers, they said rightly that the representation by
Corrie was not material. I am, therefore, of opinion that no
sufficient ground for disturbing their verdict has been pointed out.

Rule discharged.

GLASSPOOLE ». YOUNG anxp OrtHErs.t
(9 Barn. & Cress. 696—701 ; 8. C. 4 Man. & Ry. 533; 7 L. J. K. B. 305.)

A sheriff, under a writ of fi. fa., against A., seized and sold the
furniture in his house, which was supposed to belong to him in right of
his wife B. Subsequently B. discovered that the supposed marriage was
void, A. having been previously married to a woman who was still alive.
B. having brought trover against the sheriff, was held entitled to recover
the value of the goods, although it exceeded the price for which they
were sold.

Trover against the late sheriff of Surrey and his bailiffs for
certain goods and chattels. Plea, the general issue. At the trial
before Lord Tenterden, Ch. J., at the sittings after Trinity Term,
1828, it appeared that in 1828 the plaintiff, then a widow, inter-
married *with one Mearing. The goods in question, at the time
of the marriage, were her property. In 1824 a judgment on a
warrant of attorney was entered up against Mearing, and a writ
of fi. fa. issued, under which the sheriff of Surrey seized the
goods in question, in the house where Mearing and the plaintiff
lived together as man and wife. A motion to set aside that
judgment was made, founded on the joint affidavits of Mearing
and the plaintiff, in which she described herself as his wife. The
matter was referred to the Master, who directed that the judg-
ment should stand, and thereupon the sheriff sold the goods.
The plaintiff afterwards discovered, that when she intermarried
with Mearing he had another wife living, of which she informed
the defendants, and demanded her goods, which were not restored.
For the defendants it was contended, that the sheriff was justified
in seizing the goods as Mearing’s, inasmuch as the plaintiff
represented herself to be his wife. Lord TenterpEx told the

+ Balme v. Hutton (1833) 9 Bing. 471, 484, 513, 527.
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jury, that if the'goods/werd not Mearing’s but the plaintiff’s, she GrasseooLE

was entitled to recover, unless something had occurred to deprive
her of that right. That if she had lived with Mearing and
passed as his wife, knowing at the time that she was not so,
perhaps she might not be allowed now to say she was not his
wife. And his Lordship desired them to say, whether at the
time of the execution the plaintiff knew that Mearing had another
wife living, if not, she was entitled to a verdict. The jury found
a verdict for the plaintiff for the value of the goods, which con-
siderably exceeded the sum for which they were sold under the
execution; and the defendant had leave to move to enter a
nonsuit or reduce the damages. In Michaelmas Term & rule nisi
was accordingly obtained, and

Gurney and Comyn now shewed cause :

The jury having negatived fraud, it is clear that the plaintiff
is entitled to recover. The sheriff was directed to take the goods
of Mearing, but instead of so doing, he took those of the plaintiff.
At that time she believed herself to be the wife of Mearing, and
that consequently the goods were his. Under that impression
she did not resist the seizure ; but that cannot be considered as a
consent on her part, for she did not then know that she had a
right to resist. Edwards v. Bridgest is a much stronger case
than the present. There the plaintiff cohabited with one Salmon
and passed as his wife. A writ issued against him, and when
the officer went to execute it she represented herself to be his
wife, but before the seizure and sale, claimed the goods, and
although the plaintiff had passed as the wife of Salmon, knowing
herself not to be so, she was held entitled to a verdict upon
proving that the goods were hers.

The Attorney-General and Coltman, contra :

The case of Edwards v. Bridgest is distinguishable from the
present case. There the sheriff had full notice before the goods
were seized or sold, that they were not the property of the party
against whom the execution had issued. Acting in defiance of

+ 20 B. R. 702 (2 Stark. 396).
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Gussroomn that notice, he took upon himself the risk of making out that the

YOUVG
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goods belonged to the debtor. But here there was nothing to
put the sheriff on his guard. The plaintiff had held herself out
as the wife of Mearing, and continued to do so for two years
after the execution. Now where the sheriff is deceived by a
false representation of a party respecting the ownership of goods,
it is not competent for that *party to turn round upon him and
sue him for an error which he himself has been the cause of. In
Morgans v. Brydges,t Lord ELLENBOROUGH says, ‘‘ where a party
has misrepresented himself, and taken a name which does not
belong to him, it is not permitted to him to take advantage of his
own wrongful act, so as to enable him to avoid the consequences
of it ; for a mistake induced by his own affirmation cannot give
him a right of action. I remember & case to this effect before
Lord Loughborough, where a person had obtruded himself instead
of another on the sheriff’s officers, and after having been arrested,
brought an action against them, and Lord LouaEBoroUGH held
that it would not lie. I dissented from that decision, but on
fuller consideration I have been satisfied that case was rightly
determined.” Mace v. Cadell} is to the same effect. It is true
that the representation, though falsé, was not fraudulent. But
it makes no difference to the sheriff whether it is fraudulent or
not, he is equally deceived in the one case as in the other.
Neither ought it to make any difference as to the plaintiff as far
a8 civil rights are concerned, however it may affect her morally
speaking ; if, indeed, civil actions were to be considered as
operating in panam, then it might be reasonable to attach to the
fraudulent misrepresentation one consequence, and a different
one to an innocent misrepresentation ; but as it is & mere question
of civil rights, on what sound principle are the consequences to
be so different ? It is not every intermeddling with the property
of another that amounts to a conversion ; there must be a wrongful
conversion to enable a plaintiff to maintain trover. *It must be
admitted that the case of Price v. Helyar§ is in some degree at
variance with this doctrine, but that case was at variance with
many other cases of great weight: Bailey v. Bunning|| as explained

t 1 B. & Ald,, at p. 650. § 4 Bing. 597.
1 Cowp. 232. || 1 Lev. 173.
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in Philips v. Thompsonst) Cole vs Davies,} Cooper v. Chitty, a8 GLASSPOOLE

reported in 1 Burrow, 20, Timbrel v. Mills,§ Coppendale v.
Bridgen,|| Smith v. Milles, N Lee v. Lopes,tt Coles v. Wright,}}
Tope v. Hockin.§§ In the present case, although there was an
intermeddling with the property of the plaintiff, the sheriff is in
no fault, and it would be extremely hard if he could be made
liable in trover, and saddled with payment of the whole value of
these goods, which fetched at the sale scarce half the estimated
value.

Lorp TeNTERDEN, Ch. J.:

I am of opinion that this rule must be discharged. It certainly
may be hard on the sheriff, that he should be held liable in such
a case a8 the present, where no misconduct can be imputed to
him or his officers ; and it may be hard on the plaintiff in the
former suit, that he should be called upon to refund the money
that he has received as the fruits of his judgment. But, if on
account of such hardship we were to make this rule absolute,
we should break in upon a well-established rule of law, that if by
process the sheriff is desired to seize the goods of A., and he
takes those of B., he is liable to be sued in trover for them. But
it was said that the plaintiff, having seen the goods removed
*without expressing any dissent, could not recover, and the case
of Morgans v. Brydges was cited. But that is very different from
the present. An execution is a proceeding in invitum, and the
plaintiff acquiesced, because she did not know that she had power
to resist, but afterwards discovered her error. The case then is
merely this, that the sheriff by mistake took her goods, supposing
them to be Mearing’s. Under such circumstances, it seems to
me that she was entitled to recover in this action the value of
the goods found by the jury, and not merely the price for which
they were sold.

BavLey, J.:
There was no imposition practised by the plaintiff in this case.

t 3 Lev. 192, € 1T. R. 475.
1 1 Ld. Ray. 724. ++ 15 East, 230.
§ 1 BL 205. 11 4 Taunt. 198,

|| 2 Burr. 814. § 7 B. & C. 101.
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Gumoom At the,time|of the seizure, both she and the sheriff laboured
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under a mistake. I think, therefore, that she was entitled to
recover the value of her goods which were seized and sold without
authority.

LiITTLEDALE, J. concurred.

PaRkE, J.:

The rule of law is undoubted, that the sheriff must at his peril
seize th‘e goods of the party against whom the writ issues. There
wag nothing like leave and licence in this case. A case may,
perhaps, exist in which a woman would be estopped if the seizure
of her goods was made upon her assertion that she was the wife
of the person against whom the writ issued, but nothing of that

kind occurred in the present case.
Rule discharged.

REX ». DAY.
(9 Barn. & Cress. 702—704; S. C. 4 Man. & Ry. 541; 7 L. J. K. B. 308.)

‘Where & rule is obtained for a quo warranto, upon the ground that a
person has vacated a corporate office by having accepted a second incom-
patible office, the affidavits must shew a valid appointment to the second
office, the acceptance of which is made the ground of amotion.

QUO WARRANTO calling on the defendant to shew by what
title he exercised the office of alderman of Norwich, on the ground
that he had accepted an incompatible office, viz. that of inspector
of corn returns. By the charter, the aldermen were justices of
peace within the city. The affidavit in support of the rule stated
that the defendant, one of the aldermen of Norwich and a justice
of peace for the city, was in the month of April last appointed
inspector of corn returns in and for the said city and county of
the city of Norwich as deponent believed, he the deponent having
seen in the books kept by the clerk of the peace of and for the
said city and county, in which are recorded the proceedings of
justices of the peace of the said city and county, an entry of the
appointment of the defendant at a meeting of the said justices,
holden on the 28th of April, which deponent believed to be a true
entry of the appointment ; that the defendant accepted the office,
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and had ever since acted in and ,was then acting in and executing
the office of inspector of corn returns of and for the said city and
county, as deponent was informed and verily believed.

Alderson and Patteson now shewed cause :

Assuming that the acceptance of the office of inspector of corn
returns (which is not a corporate office) will vacate the office of
alderman, it ought to be distinctly shewn by the affidavits that
the defendant has been legally appointed to the *office of inspector
of corn returns. The affidavit states the belief of the party that
the defendant was appointed, because he had seen an entry in a
book kept by the clerk of the peace. That is no evidence of an
appointment made by the Court of Quarter Sessions. Now the
9 Geo. IV. c. 60, s. 21 requires that in the case of a city which
is a county of itself, the inspector of corn returns shall be appointed
by the mayor and justices of peace assembled at the Quarter
Sessions of such city, or some adjournment thereof. It is not
sufficient to shew that the defendant exercised the office, the
acceptance of which is made the ground of removing him from
the corporate office. In Rex v. Slythe,t the affidavit applied to
the office from which it was proposed to remove the party. Here
it applies to an office, the acceptance of which is made the ground
of removing him from another.

The Attorney-General and Campbell, contra :
The affidavit is sufficient. It states the belief of the party that

the defendant exercised the office. That is consistent with the
practice of the Court in other cases : Rez v. Slythe.

Lorp TexTERDEN, Ch. J.:

I think we may discharge this rule without breaking in upon
any former practice of the Court. The affidavits state the belief
of the party swearing, that the defendant had acted as inspector
of corn returns. But the mere acting as inspector of corn returns,
unless he had been duly appointed to that office, would not vacate
the office of alderman. The affidavit further states the party’s

+ 30 R. R. 312 (6 B. & C. 210).
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belief, that the defendant had *been appointed to the office of
inspector, and vouches as a reason for such belief, that he had
seen an entry in the books of the clerk of the peace, by which it
appeared that the defendant was appointed at a meeting of
justices. If the affidavit had stated in the most positive terms
that he had been appointed at a meeting of justices, it would not
have shewn a good appointment, because such an appointment is
required by the Act of Parliament to be made by the justices
assembled at Quarter Sessions. Unless the defendant was
appointed by justices assembled at the Quarter Sessions, he
never filled the office of inspector of corn returns, and con-
sequently cannot, by reason of his acceptance of that office, have
vacated that of alderman. We think, therefore, that the rule
should be discharged, but without costs.

Rule discharged without costs.

HARRATT anp AnorHER ». WISE.
(9 Barn. & Cress. 712—717; 8. C. 4 Man. & Ry. 521; 7 L. J. K. B. 309;
Danson & Lloyd, 234.)

In an action on & policy on a voyage from Liverpool to a blockaded
port, it was proved that the vessel sailed from G. on the voyage before
the blockade was notified in this country, but afterwards put intoanother
port in this kingdom after such notification in the London Gazette, and
when the blockade might be known there. The jury found that the
captain did not know of the blockade: Held, that knowledge by the
captain was not to be presumed, on the principle that notice to a state
was notice to all the subjects of that state, but that it was a question of
fact properly left to the consideration of the jury.

Tr1s was an action on a policy of insurance on goods by the
ship Ann, at and from Liverpool to Buenos Ayres. The loss was
alleged to be by capture. At the trial before Lord Tenterden, Ch.J.
at the London sittings after Trinity Term, 1828, it appeared that
the vessel sailed from Liverpool on the 4th of February, 1826,
and having met with bad weather, and sustained injury, put into
Lochindale, in one of the western isles of Scotland, on the 19th
or 20th of February, to repair the damage, and sailed thence on
the 12th of March ; arrived off Monte Video in May, and was
there taken by the squadron stationed for the blockade of Buenos

Ayres, carried into Monte Video, and thence sent to Rio Janeiro,
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where the cargo was taken out and put into the Government
stores. Notice' 'of abandonment 'was given on the 6th of May,
and refused. It further appeared, that some of the crew having
deserted at Lochindale, the master went to Greenock to procure
some other men, and was absent about five days. These facts
were proved by the mate. The master was not examined at the
trial. On the part of the defendants, it was proved that the
blockade of Buenos Ayres was notified in the London Gazette on the
18th of February, and that the insurance was made on the 22nd
of that month. The mate denied any knowledge by himself, and
as far as he knew by the captain, of the existing blockade, till
the ship came up to the blockading squadron by night. The
captain, on observing a number of ships together, dropped anchor,
and waited till daylight for further information, when his ship
was seized. Lord *TenTERDEN left it to the jury as a question
of fact, whether the master was informed of the blockade before
he sailed from Lochindale. The jury found that he was not, and
a verdict passed for the plaintiff. A rule nisi had been obtained
for a new trial, on the ground that the voyage, being to a blockaded
port, was illegal, and that the notice of the blockade in the
Gazette was notice to all the King’s subjects ; and, therefore, that
the captain, at the time when he sailed, must be presumed to
have had notice; and the cases of the Neptunus,t the Adelaide,}
and the Shepherdess,§ were cited.

The Attorney-General and Tomlinson now shewed cause:

The voyage was, in the first instance, innocent, having com-
menced before notification of the blockade. The insurance was
upon an innocent event. The policy being primd facie legal, the
law will not presume that the captain would act illegally, but
will make an implied exception of all illegal intention, as in
Lubbock v. Potts,|; where a memorandum, extending a policy to
all risks whatsoever, British capture, seizure, and detention
included, was"considered to extend only to losses happening by
the unlawful capture and detention, without any fault of the
assured, and not therefore to vitiate the policy. The case of Kellner

+ 2 Rob. Adm. Rep. 110. § 5 Rob. Adm. Rep. 262.
t 2 Rob. Adm. Rep. 112, n. || 7 East, 449.
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Haeratr  v. Le Mesurier,t is also an authority for restricting the general

v.
WISE.

[ *714]

[ *716 ]

terms of a policy to risks legally insurable against. Capture by
a blockading squadron, in case the captain persisted in a voyage
to a blockaded port after notice of the blockade, would not be one
of those risks. The *illegality of the policy must be the con-
sequence of the illegality of the voyage. In the case of deviation,
the policy is good till the ship reaches the dividing point, and a
loss sustained before reaching it is recoverable : Hare v. Travis,}
Heselton v. Allnutt.§ The policy may be good for the voyage, so
long as it remains legal, that is, until the captain has notice of
the blockade, or if the voyage is determined before notice. If the
ship should founder at sea in the course of the voyage, before the
captain has notice of the blockade, there is no reason why such
a risk should not be protected by the policy. Capture by the
blockading squadron, without any fault on the part of the captain,
is also a risk legally insurable against, and comprehended by the
general terms of the policy. The finding of the jury is conclusive
as to the fact that the captain had no knowledge of the blockade.
The expressions of Sir W. Scorr in the cases of the Neptunus,
and the Adelaide,¥ that from the moment a notification is made
to a Government, it binds the subjects of that state, because it is
supposed to circulate through the whole country, must be taken
with reference to the facts of those cases, and the parties between
whom they were decided. The decisions were upon the right of
capture between the subjects of different states. As between
nation and nation, it may be admitted that notice to a Govern-
ment is notice to its subjects, at least after the lapse of a reason-
able time for the Government to communicate that notice. In a
municipal court between the subjects of the same state assured
and underwriters, the fact of notice and illegality *of intention
is the point in issue. As between them the policy is a general
contract of indemnity against such perils of the voyage as are not
incurred through any fault of the assured. The rule that notice
in the Gazette is notice to all the King’s subjects, is only a rule
of presumption, and that presumption in this case is negatived

t 7 R. B. 581 (4 East, 396). Il 2 Rob. Adm. Rep. 110.
+ 31 R.R. 139 (7 B. & C. 14). ¢ 2 Rob. Adm. Rep. 112, .
§ 1 M. &S. 46.
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by the finding of the jury, founded upon very reasonable evidence
of the absence of such nofice in fact. The probability of notice
was answered by the express evidence of the mate, and the con-
duct of the captain in approaching the blockading squadron. It
is not therefore necessary, in this case, to raise the question,
whether, by the law of nations, the assured had a right with
notice to clear out conditionally for the blockaded port, regard
being had to the distance and the unsettled and fluctuating con-
dition of the infant states of that part of the world, inducing the
probability of a change of circumstances before the arrival of the
vessel. Such a relaxation of the rigour of the blockading system
was recognised in the Admiralty Courts of this country,+ asallow-
.able to the merchants of America, for the fair convenience of
commerce, in consequence of the uncertain and changing state of
the Governments of many of the maritime ports of Europe during
the revolutionary war.

Brougham, contra :

It is laid down by Lord StoweLL, that from the moment a
notification of a blockade is made to a Government, it binds the
subjects of that state, because it is supposed to circulate through
the whole country. That being so, the master in this case *must
be taken to have known of the blockade before he left Greenock.
In the case of the Shepherdess,} the same learned Judge lays it
down, that in case of a blockade by notification, the act of sailing
constitutes the offence. In this case the captain must be con-
sidered as having sailed from this country with knowledge of the
blockade. He thereby incurred the guilt of an offence against
the law of nations. The vessel was lost in consequence of
attempting to break the blockade. .That is a risk for which the

underwriters were not liable.
Cur. adv. vult.

Lorp TenterDEN, Ch. J. now delivered the judgment of the
Courr, and after stating the facts of the case, proceeded as
follows :

At the trial it was contended on the behalf of the defendant,
+ The Shepherdess, 5 Rob. 262. { 5 Rob. Adm. Rep. 263.
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Harearr and, again, on moving for a new trial, that the voyage, being to
.

Wlén.

[*717 ]

a blockaded port, was an illegal voyage, and the policy void. A
rule to shew cause being granted, this objection was again urged ;
and it was further contended, that as the master was at Lochindale
and at Greenock after the time when intelligence of the notifica-
tion of the blockade might have arrived, and must be supposed
to have arrived at those places, the policy was avoided by the
attempt to break the blockade; and the cases of the Neptunus,
the Adelaide, and the Shepherdess, were cited for the defendant.
We think it cannot be said that this voyage was illegal in its
commencement, because the voyage began by the ship’s departure
from Liverpool, which was before the publication of the Gazette.
And although the blockading nation may, by the law of nations,
be allowed to consider its *notification of a blockade, as notice
thereof to all the subjects of the nation to which the notification
has been made, for it cannot be expected that the blockading
nation should be able or required to prove actual knowledge in
the master of every vessel of the other counfry, yet such a rule,
allowing it to prevail to the supposed extent, (though it appears
probably to be open to some qualification and relaxation for the
furtherance of justice and the benefit of commerce,) cannot, in
our opinion, be applied to the case of insurance. And if the
possibility, or even probability, of actual knowledge should be
considered as legal proof of the fact of actual knowledge, as a
presumptio juris et de jure, the presumption might, in some cases,
be contrary to the fact, and such a rule might work injustice.
We therefore think that such a rule cannot be established as a
rule of insurance law; but that knowledge, like other matters,
must become & question of fact for the decision and judgment of
a jury. The probability of actual knowledge, upon consideration
of time, place, the opportunities of testimony, and other circum-
stances, may in some instances be so strong and cogent, as to
cast the proof of ignorance on the other side in the opinion of a
jury, and in the absence of such proof of ignorance to lead them
to infer knowledge; but still we think the inference properly
belongs to them. In the case now before the Court, if the jury
had drawn the inference, we are not prepared to say they would
have done wrong, neither can we say that they did wrong in
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declining to draw that inference; and, therefore, we cannot set
aside their verdict, and thé rulefor a new trial must be discharged.

Rule discharged.

—_—

NAYLOR anxp OtmErs v. TAYLOR.

(9 Barn. & Cress. 718—724; 8. C. 4 Man. & Ry. 526; at N. P. Moo.
& Mal. 205.)

A policy on goods at and from Liverpool to any port in the river Plate
was effected, after notification in the London (Fazette that such ports were
blockaded. The ship after such notification sailed from Liverpool, and
was taken by a Brazilian frigate in the river Plate, and sent to Rio
Janeiro for adjudication, but was rescued by the master and crew, who
brought the ship and cargo back to Liverpool, where the master landed
and warehoused the goods. The assured, after they had heard of the
capture, and after the rescue, but before they heard of it, gave notice of
abandonment to the underwriters. The jury found that the master did
not intend to break the blockade : Held, first, that the voyage insured
was not illegal, as the vessel might sail for Buenos Ayres for the
purpose of inquiring whether the blockade continued without contra-
vening the law of nations.

Secondly, that the assured had no right to recover for a total loss by
reason of their having offered to abandon, because the abandonment
must be viewed with regard to the ultimate state of facts at the time
when the offer to abandon was made.

THis was an action on a policy of insurance, dated the 6th of
March, 1826, on goods by the ship Monarch, at and from Liverpool
to any port or place in the river Plate, with liberty, in the event
of a blockade, or being ordered off the river Plate, to proceed to
any other port, and there wait or discharge. The loss was
averred to have been by capture. Plea, general issue. At the
trial before Lord Tenterden, Ch. J. at the London sittings after
Trinity Term, 1828, it appeared that the ship sailed on the
voyage insured from Liverpool, on the 11th of March, 1826;
that she arrived in the river Plate on the 22nd of May, and was
captured by a Brazilian frigate on the 23rd of May. She was
afterwards rescued on the 21st of July, (as more particularly stated
in the judgment delivered by the Courrt,) and on the 20th of
September, 1826, arrived at Liverpool, where the master landed
and warehoused the goods. The plaintiffs had not possession of
them. The notification of the blockade of the ports in the river

Plate belonging to the Government of Buenos Ayres, by the
R.R.—VOL. XXXIII. 20
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Emperor of Brazil, was published in the London Gazette on the
18th/of February, 1826. COn the 28th of August, 1826, verbal notice
of abandonment was given to the defendant, which he refused to
accept. This action was commenced in Hilary *Term, 1827. It
was contended, on behalf of the defendant, that the voyage being
to a blockaded port after notification of the blockade was illegal ;
and, secondly, that there was not a total loss of the goods, they
never having been taken from the ship, but brought back in her
to Liverpool. Lord TeNTERDEN left it to the jury to say, whether
the master intended to violate the blockade. The jury said they
were not satisfied that he did intend to violate the blockade, and
a verdict was found for the plaintiff, but liberty was reserved to
the defendant to move to enter a nonsuit, if the Court should be
of opinion there was not a total loss. A rule nisi had been
obtained for entering a nonsuit, upon the ground that there was
not a total loss ; or for a new trial, on the ground that the voyage
was illegal: and the cases of the Neptunus,t the Adelaide,! and
the Shepherdess,§ were cited.

Campbell and R. Scarlett on a former day in this Term
shewed cause:

The jury have found that there was no intention on the part
of the master to break the blockade. He was justified in going
to the river Plate to enquire whether the ports were blockaded.
There was no ground for saying that the policy was void ab initio.
There was nothing illegal in the adventure. The blockaded ports
were at the other extremity of the globe. The blockade might
be suspended or determined long before the arrival of the vessel.
Then, supposing the policy to be valid, the assured, under the
circumstances of this case, had a right to abandon to the under-
writers, and to claim from them a total loss. The vessel was
taken possession of by a superior force, *and the goods have
never been restored to the plaintiffs. As to them a total loss
accrued at the time of the capture, and has continued to the
present time : Holdsworth v. Wise,| Parry v. Aberdein.9 In the

+ 2 Rob. Adm. Rep. 110. i 31 B. R. 299(7 B. & C."794).

1 2 Rob. Adm. Rep. 112, n. q P. 221, ante (9 B. & C. 411).
§ 5 Rob. Adm. Rep. 262.
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first-mentioned case it was held that there was a total loss on

the abandonment\of | the(crew, and that it was not turned into
a partial loss by the subsequent events.

The Attorney-General and Alderson, contra :

The policy was void, for it was effected on a voyage to a
blockaded port after public notification of the blockade in the
Gazette, and the vessel sailed on that voyage. Assuming that
there was no intention to violate the blockade, it was the duty
of the master to have waited for adjudication: his rescue of the
ship was an act done in breach of the law of nations. At all
events, he ought to have gone to some other port to wait or
discharge, according to the liberty reserved in the policy.
Secondly, the assured had no right to claim for a total loss,
because they abandoned when they had heard of the capture,
and before they heard of the rescue. In Hamilton v. Mendezt
Lord MansFieLD says, that in case of the ship being taken, the
insured may demand as for a total loss and abandon, provided
the capture or the total loss occasioned thereby continue to the
time of abandoning and bringing the action. Bainbridge v.
Neilson! is to the same effect. Lord ELLENBoRoUGH there said,
the effect of an offer to abandon was this: if it be made on
supposed facts which turn out to be true, the assured had put
himself in a condition to insist upon the abandonment ; but it is
not enough that it is properly made on facts which are *supposed
to exist at the time, if it turn out that no such facts existed.
Here, at the time when the offer to abandon was made, the
supposition was that the vessel at that time remained in the
hands of the captors, which turned out not to be the fact. The
ship and cargo had been rescued, and were on their way to
Liverpool, where they afterwards arrived, and remained at the

time when the action was brought.
Cur. adv. vult.

Lorp TenTerDEN, Ch. J. now delivered the judgment of the
Courr:
This was an action on a policy of insurance dated the 6th of

+ 2 Burr. 1198. 1 10 B. R. 316 (10 East, 329).
20—:2
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) March, 1826, on goods by the ship Monarch at and from Liver-

pool to' 'any port-or-place’in the river Plate, with liberty, in the
event of a blockade, or being ordered off the river Plate, to
proceed to any other port, and there wait or discharge. The
loss was averred to have been by capture. The cause was tried
before me, and a verdict was found for the plaintiff, with liberty
to move to enter a nonsuit if the Court should be of opinion that
there was not a total loss.

At the trial, it appeared that the ship sailed from Liverpool
on the 11th of March, 1826, and was proceeding up the river
Plate for Buenos Ayres, when she met with a Brazilian frigate
below Monte Video, on the other side of the river, was detained
and sent into Monte Video, and, after remaining there for some
time, was sent from thence to Rio Janeiro for adjudication, with
the original master and first and second mates, the steward,
a Lascar, another of her crew (who was the witness examined
at the trial), a prize-master, and several black and white soldiers
and sailors. She sailed *in company with several other ships,
but was separated from the convoy. Her own master and crew
rose upon and overpowered the others, and bound and sent them
all away, except two, in the long boat, and brought the ship and
cargo back to Liverpool in September, where the master landed
and warehoused the goods, and the plaintiffs had not had the
possession of them, In the interval between intelligence of the:
capture and of the rescue, notice of abandonment was given but
not accepted. The rescue had in fact taken place before the.
notice of abandonment. The notification of the blockade of the
ports in the river Plate, belonging to the Government of Buenos.
Ayres, by the Emperor of Brazil, was published in the London
Gazette on the 18th of February, 1826. The jury said they were
not satisfied that the master intended to violate the blockade.t

+ Lord TENTERDEN’S charge to the
jury, as reported in Moo. & Mal. 205,
207, was as follows:

Lorp TENTERDEN, Ch. J.:

I can leave no question to the jury
except this: Did the Monarch break
the blockade or not ? or, in other

words, ought she, when she came in.
sight of the blockading squadron, to-
have enquired whether it were such
or not, and not to have pursued her
voyage without gaining that informa-
tion ? The distance of the blockading-
fleet from the ports declared in
blockade is certainly considerable;
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On the motion'foY ‘4 Honsuit, the' cases of the Neptunust and
of the Adelaide,} and of the Shepherdess,§ were cited for the
defendants, and it was contended that this was an illegal voyage,
being to a blockaded port after notification of the blockade ; and
further, that there was not a total loss of the goods, (they were
said to be bale goods,) they having never been taken from the
ship, but brought back in her to Liverpool.

On shewing cause, it was further contended on behalf of the
defendant, that admitting there was no intention to violate the
blockade as found by the jury, the master should have waited
for adjudication : that his rescue of the ship was an act contrary
to the law of nations, and discharged the policy ; or if not, that
the return to Liverpool, instead of going to some other port
*to wait or discharge according to the liberty in the policy,
discharged the policy.

In the argument, the cases of Hamilton v. Mendez,|| Holdsworth
v. Wise, ¥ the late case of Parry v. Aberdein,tt and Bainbridge v.
Neilson,}} were cited and referred to.

We think there is no ground for saying, that this voyage as
insured was illegal in its commencement; indeed, according to
the opinion of Lord StoweLL, in the case of the Shepherdess, the
vessel might have sailed for Buenos Ayres without contravening
the law of nations, provided it was a part of the original intention
to enquire as to the continuance of the blockade at some port
of the blockading country ; and in this case enquiry might have

but I know no precise limit of distance
which can be fixed. I should say, as
at present advised, that the blockad-
ing fleet may lie at any distance
convenient for shutting up the port
blockaded, not obstructing any other ;
and that was the case here; for
Monte Video was open, and we do
not learn that there were any ports
not in a state of blockade higher up
the river. I think, therefore, that
the blockading fleet might lawfully be
stationed off Monte Video. If so, as
the ship left England with knowledge
of the blockade, I think a prudent
man would have enquired whether

that was the blockading squadron.
If you think that the captain ought
to have done 8o, your verdict should
be for the defendant; if not, it will
be for the plaintiffs, and the other
questions will remain open for dis-
cussion.
Verdict for the plaintiffs.

t 2 Rob. Adm. Rep. 110.

1 2 Rob. Adm. Rep. 111, n.

§ 5 Rob. Adm. Rep. 262.

|| 2 Burr. 1198.

9 31 R. R, 299 (7 B. & C. 794).
t+ P. 221, ante (9 B. & C. 411).
1t 10 B. R. 316 (10 East, 329).
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been made at'Monte Video; or of any of the Brazilian ships met
in the river Plate ; and the policy is framed upon a doubt whether
the blockade would continue at the time of the ship’s arrival in
the Plate, and does not indicate any intention to violate the
blockade.

It is unnecessary to deliver an opinion upon the effect of the
rescue, or of the return to Liverpool. The late cases shew that
a mere loss of the adventure by retardation of the voyage, without
loss of the thing insured, either by its being actually taken from
the ship, or spoiled, does not constitute a total loss, under a
policy of insurance, unless by the aid and effect of an abandon-
ment: Anderson v. Wallis,t and Holdsworth v. Wise before
mentioned. In the present case the goods have been brought
back to Liverpool. It does not appear on what ground the
master has detained *them : if it be on the ground of a claim
of the nature of salvage, the plaintiffs may have them on
satisfying that claim. There is no proof that the goods are
deteriorated. The particular adventure on which they were
sent has indeed been defeated, but this fact will not in itself
make the underwriters liable for a total loss. It therefore
becomes necessary for the plaintiffs to shew that the aban-
donment has the effect of enabling them to recover as for a
total loss. If jthe abandonment is to be viewed with regard
to the ultimate state of facts, as appearing before the action
brought, according to the opinion of the Courr in Bainbridge
v. Neilson, there has not, for the reasons already given, been &
total loss.

Doubts were expressed as to the propriety of the decision in
Bainbridge v. Neilson, by a very high authority, in the case
of Smith and others v. Robertson.§ But notwithstanding those
doubts, the rule as laid down in Bainbridge v. Neilson was adopted
and acted upon by the Court in the two subsequent cases of
Patterson v. Ritchie,|, and Brotherston and another v. Barber.T

+ 14 B. R. 642 (2 M. & S. 240). 2 Q. B. 135, 139, 66 L. J. Q. B. 534,
t The passage from this point to  536.—R. C.
the end of the judgment is cited and § 14 R. R. 174 (2 Dow, 474).
relied upon by CoLLINS, J. in Ruys || 16 R. R. 498 (4 M. & S. 393).
v. London Assurance Corporation, *97, 9 17 R. R. 378 (5 M. & S. 418).
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‘We consider the pointito)have been well settled, and the rule
established by these authorities ; and the rule to enter a nonsuit
must be made absolute.t

Rule absolute for entering a nonsuit.

PEYTON anxp OteErRs ». THE MAYOR an» COM-
MONALTY or LONDON, as GoOVERNORS OF Sr.
THoMas’s HoSPITAL.

(9 Barn. & Cress. 725—737; 8. C. 4 Man. & Ry. 625; 7 L. J. K. B. 322;
8. C. at N. P. nom. Peyton v. St. Thomas’s Hospital, 3 C. & P. 363.)

Case by a reversioner of a house in Cheapside against the owner of the
adjoining house, for pulling it down without shoring up the plaintiff’s
house, in consequence whereof it was impaired, and in part fell down :
Held, first, that upon this declaration the plaintiff could not recover on
the ground of the defendant’s not having given notice that he was about
to pull down his house, that not being alleged as a cause of the injury ;
secondly, that as the plaintiff had not alleged or proved any right to
have his house supported by the defendant’s, he was bound to protect
himself by shoring, and could not complain that the defendant had
neglected to do it.

Case. The declaration stated, that a certain messuage or
dwelling-house was in the possession of one F. D. as tenant to
the plaintiffs, which dwelling-house was in part adjoining to a
house of the defendants, yet the defendants contriving, &e. to
aggrieve the plaintiffs in their reversionary estate and interest in
the first-mentioned house, whilst the same was in the possession
of F. D. as tenant thereof to the plaintiffs, to wit, on, &ec.
negligently, unskilfully, wrongfully, and improperly, by certain
servants of the said defendants in that behalf, altered, pulled
down, and removed the said messuage of the defendants, so in
part adjoining to the said house in which the plaintiffs were
so interested as aforesaid, without shoring up, propping up,
or duly securing the said adjoining house in which the plaintiffs
were 80 interested, in order to prevent the same from being
damaged by the said altering, pulling down, and removal of the
said messuage of the defendants, so that for want of such shoring
up, propping up, or duly securing thereof, the said house, in
which the plaintiffs were so interested, became and was by and

t+ See also Cologan v. The London Assurance, 17 R. R. 390 (5 M. & S. 447).
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through, the| altering; pulling down, and removal of the messuage
of the defendants, greatly weakened, damaged, and injured, and
in part fell down. The second count alleged, that a certain
dwelling-house was in the possession and occupation of one F. D.
as tenant to the plaintiffs, in *part adjoining to a certain other
messuage of the defendants, and connected therewith by a certain
party-wall, yet defendants contriving, &c. so negligently, unskil-
fully, wrongfully, and improperly conducted themselves by certain
servants employed by them in that behalf in and about the
altering, taking away, pulling down, and removing the said
messuage of the defendants, that the house in which the plaintiffs
were 8o interested as last aforesaid then and there by such
negligent, unskilful, and improper conduct, became and was
greatly weakened and damaged, &c. There were other counts
imputing improper conduct in the pulling down of the party-wall
between the two houses. Plea, not guilty. At the trial before
Lord Tenterden, Ch. J., at the London sittings after Trinity
Term, 1828, it appeared in evidence that the plaintiffs were the
owners of a house in Cheapside, in the occupation ¢f F. D. as
their tenant, and that the defendants were owners of the house
adjoining to the westward, which was at the corner of Honey
Lane. This house had been for several years in bad repair, and
supported by struts or shores placed against the house at the
opposite side of the lane. At length it became necessary to take
down the defendants’ house and rebuild it, and they entered into
an agreement with one Lees to demise the premises to him on
a building lease. Lees sold the materials of the old house by
auction, and the purchasers pulled it down, and in so doing,
removed the struts by which it had been supported, and did not
substitute for them any other struts or shores to support the
plaintiffs’ house, which, in consequence of the removal of the
defendants’ house, separated from the house next adjoining to
the eastward, and was much injured. The defendants did not
shore up the plaintiffs’ *house either externally or internally:
the plaintiffs themselves had put up some internal supports;
and it appeared, that if it had been properly shored inside the
injury would not have happened. Upon this evidence, Lord
TENTERDEN was of opinion, that the injury had not arisen from
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any misconduct'on/ the (part (of.the defendants, but from the
neglect of the plaintiffs to prop up their own house, which they
and not the defendants were bound to do, and he directed a
nonsuit. In Michaelmas Term a rule nisi for setting aside the
nonsuit was granted on two grounds, first, that the defendants
were answerable for the injury arising from the removal of their
house, or if not, still that the defendants ought to have given
notice to the plaintiffs to prop up their house.

The Attorney-General, Campbell, and Cresswell, on a former
day in this Term shewed cause :

The question of notice does not arise on this record. There is
not any count in the declaration which states the injury to have
arisen in consequence of the defendants having pulled down their
house without giving notice of their intention to do 8o ; and, there-
fore, unless the removal of that house was in itself wrongful, the
plaintiffs cannot recover. There was no evidence of any careless-
ness or want of skill in the act of pulling down the house to
satisfy the second count: the only ground of complaint proved
was that which is alleged in the first count, viz. that the
defendants did not shore up the house of the plaintiffs. The
question therefore is, whether they were bound to do so before
they pulled down their house. It was not sufficient for the
plaintiffs to prove that their house was injured by the removal
of the defendants’, they were *bound to prove also that the
removal was wrongful. In Com. Dig., Action upon the Case
(A), it is said, ‘“ An action upon the case is an action founded
upon & wrong, and concludes contra pacem.” And again, “In
all cases where a man has a temporal loss or damage by the
wrong of another, he may have an action upon the case to be
repaired in damages.” And in Com. Dig. Action upon the Case
(B 8), it is said, ‘It does not lie for an act not prohibited by
law, though it be to the damage of the party.” And this agrees
with the judgment in Rex v. The Commissioners of Sewers for
Pagham,t Boulston v. Hardy ;! and with the principles of the
civil law, Vattel, Droit des Gens, b. ii. ¢. 1, Domat. 62, tit. 8,
8. 8, art. 9, ““ Damages occasioned by faults.” It does not lie

t+ 32 R. R. 406 (8 B. & C. 355). 1 Moore, 433.
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where the /damage happens by the negligence or default of the
plaintiff himself, Com. Dig., Action upon the Case (B 4):
Virtue v. Birde.t The case of Jones v. Bird} will probably be
cited as an authority for the plaintifis. That was an action
against certain commissioners of sewers for removing the arch
of a sewer upon which a stack of chimneys rested, in consequence
of which the adjoining house and Jones’s also, which was next to
that, fell down, and the defendants were held liable. Three
reasons appear to have been given for the judgment: that the
commissioners had been guilty of negligence ; that they ought to
have given notice to the owner of the adjoining house of the
manner in which his chimneys were supported; and that they
ought to have shored up the house when they removed the arch.
That case is perfectly distinguishable *from the present. There
the commissioners, acting for the district, were acting for the
plaintiff as well as others, not in the exercise of a common law
right, but under a special commission : the jury found that they
were guilty of negligence ; they had power to enter any premises
and shore them up ; and they had power to raise money to pay
the expense of so doing. The owner of the chimneys had built
on his own land, where he had a right to build ; and the com-
missioners had no right to remove the support from under them
without providing another. Their act was therefore wrongful ;
and the plaintiffs, having been injured by their wrongful act,
had a good right of action. Here the defendants pulled down
their house in the exercise of the dominion which the common
law gave them over their own property, and the plaintiffs had no
right to have their house supported by it. No such right was
either alleged or proved. It would, indeed, be a new sort of
easement now heard of for the first time. In other instances
the uninterrupted enjoyment of an easement over the property
of another for a certain length of time, with the knowledge of
that other, is held sufficient to give a legal right to the easement;
but that ison the ground that such uninterrupted enjoyment raises
the presumption of a grant. In such cases as the present no such
presumption can arise. It could not be shewn how long the
plaintiff’s house had been supported by that of the defendants,

t 2 Lev. 196. 1 24 BR. R. 579 (5 B. & Ald. 837).
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or, if the fact were 8o, that| they knew it; and it would be very
mischievous if every proprietor of a house, on discovering that of
his neighbour to be out of the perpendicular, were bound to bring
an action against him to rebut the presumption of a grant of
an easement. If, however, any grant to *the plaintiffs could
be presumed, it could only be of the privilege of having their
house supported by that of the defendants so long as it lasted ;
it could not be of a grant (or rather covenant) that the defendants
would support the house for ever. The owner of land over which
another has a private right of way is not bound to repair it:
Taylor v. Whitehead,t Bullard v. Harrison.; So if there be a
demise of land with the use of a pump, the lessor is not bound
to repair the pump : Pomfret v. Ricroft.§ The defendants, then,
if the supposed easement did exist, would not have been liable to
an action if their house had fallen by natural decay, and the
house of the plaintiffs had followed it. If that be so, neither
were they liable in consequence of an injury arising from taking
down their house for the purpose of rebuilding it, when it was in
so bad a state of repair as to be in danger of falling, for then they
were by law bound to pull it down ; a house in such a state being
deemed a nuisance for which the owner is indictable: Regina v.
Watts.||

Brodrick and Dodd, contra:

There are two grounds on which the plaintiffs are entitled to
have the nonsuit set aside: first, that a person taking down his
own house is bound to use all reasonable means for preventing
injury to his neighbour; and, secondly, if the plaintiffs were
bound to shore up their house, they should have had a specific
notice from the defendants to do so. There is a great difference
between mere nonfeasance and misfeasance. Here the latter is
imputed to the defendants ; *and that gets rid of all the argument,
on the ground that the plaintiffs proved no right to an easement.
Thus in Edwards v. Halinder,¥ the plaintiff declared that he
was tenant of a cellar in which he had sack, and afterwards the

t 2 Doug. 745. || 1 Salk. 357.

1 16 R. R. 493 (4 M. & 8. 387). 9 Poph. 46 ; 2 Leon. 93.
§ 1 Saund. 321.
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defendant became tenant of the warehouse over it, and improperly
put so great a weight on the floor that it gave way, and the plaintiff’s
butts of sack were crushed; and the defendant was held answer-
able; although it was said that he would not have been so had
the floor fallen through decay, and not in consequence of the
weight laid upon it. And in Tubervil v. Stamp,t which was an
action for negligently keeping a fire in defendant’s field, whereby
it extended to plaintiff’s field and consumed his corn, the defendant
was held liable ; and it was said by the Courr, ‘‘ Every man must
use his own 80 as not to hurt another; but if a sudden storm had
arisen which he could not stop, it was matter of evidence, and he
should have shewed it.” But Jones v. Bird is expressly in point.
In that case the defendants had not taken away the foundation of
the plaintiff’s house, but of an adjoining house; and unless he
had a right to have his house supported by the other, no wrong
was done to him ; and yet it was held that the commissioners
were bound to shore, and that he was entitled to recover. There
is no real distinction whether & house be pulled down from
necessity or from caprice. In either case, the party building
the new house is to have the benefit, and ought to bear the
burthen of guarding against injury to his neighbours. It is
laid down in 2 Roll. R. 565; Com. Dig., Action on the Case
for Nuisance (A), *that ‘“if & man dig a pit in his land, so near
that my land falls into the pit, an action on the case lies.” So,
in Vin. Abr. tit. Actions (Case), n. ¢, A. was seised of a house
newly built, and B. was seised of a house next adjoining, and B.
dug a cellar 80 near the house of A.that he undermined it, by
reason whereof part of A.'s house fell into the hole so dug;
action on the case lies for A.: Slingsby v. Barnard.; And so
also is Roberts v. Read,§ where surveyors of highways were held
liable to an action for digging, in improving a street, so near to
plaintiff’s wall that they weakened it and it fell. These cases
are in favour of the plaintiff, and it matters not whether the
damage to the neighbour arise from excavating the adjoining
soil or from pulling down an adjoining house. Nor could it
have been contended in those cases, that the defendant could

+ 1 Salk. 13. tit. Actions (Case) n. c.
1 1 Roll. R. 430, pl. 24; Vin.Abr.  § 14 R. R. 335 (16 East, 215),




voL. xxxmi.] 1829. K. B. 9 B. & C. 782—788.

exonerate himself of responsibility for the damage arising from
his acts, by giving ‘a-notice'beforehand to his neighbour of what
he was about to do. There is no question that an action lies
against a neighbour for using on his own premises steam-
engines, or furnaces, or noisome trades, noxious or injurious
to his neighbour, though these acts are lawful and innocent in
themselves; and yet, why might not a party so using his
premises protect himself from liability, by giving a notice to
his neighbour, if a party is at liberty, on giving such a notice, to
pull down his house without regard to the safety of his neighbour’s
house adjoining ? The principle of these cases is also that of the
civil law,t which is more full on the subject *of servitudes and
easements, and the rights and obligations of adjacent proprietors
than our own ; and of the French law, derived from the civil law,
as laid down by Pardessus,} a writer of authority. The case of
Rex v. Commissioners of Sewers for Pagham was entirely sui
generis, and has no application to the facts of this case. That
case decided merely this; that the proprietor of land on the
sea coast, exposed to the ravages of the sea, might protect his
land by groins or other erections, without regarding whether
such erections turned the force of the waves with greater
violence against his neighbour’s land; it being the neighbour’s
business to guard himself by similar means against this
“common enemy.”  Here there was no ‘‘common enemy
calling for extraordinary safeguards, either on the part of the
plaintiffs or defendants; and suppose that the defendants,
acting on the principle of the Pagham case, had erected any
shores or buildings against their house, to protect it from wind
or rain or other danger, and that such erections had been
injurious to the plaintiffs’ house, it is clear that an action
would have lain against them by the plaintiffs for the damage
sustained, which shews that the principle of that case is
incapable of being applied to the facts of the present. Then
as to the second point. Supposing that the defendants’ duty
was simply to give notice of their intention to pull down, no
such notice was given, and the second count of the declaration

- + Dig.lib. 8, tit. 2, De Serv. Preed.  Dig. lib. 39, tit. 2, L. 24, s, 12.
Urb.; Dig. lib. 10, tit. 1, L. 13; 1 TraitédesServitudes,pp. 248,260.
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is sufficient to entitle the plaintiffs to recover on this ground.
The'second count charges the defendants with negligent conduct
in and about pulling down the house; and the omission to give
a sufficient *notice, if such was their legal duty, may fairly be
considered negligence within the meaning of the count. If the
defendants were entitled to protect themselves by a notice, such
notice ought surely to be definite as to the time of pulling down,
80 a8 to enable the plaintiffs to consult surveyors, and have the

necessary shoring done.
Cur. adv. vult.

Lorp TenTERDEN, Ch. J. now delivered the judgment of the
Court:

This was a special action upon the case brought by the
plaintiffs, as the reversioners of a house in Cheapside in the
occupation of their tenant under a lease, against the defendants
as owners of the adjoining house, for injury sustained in con-
sequence of pulling down the defendants’ house. The first
count of the declaration, after alleging the plaintiffs’ interest
in a house, which in part adjoined a house of the defendants,
charged that the defendants unskilfully, wrongfully, and
improperly altered, pulied down, and removed their house
adjoining to the plaintiffs’ house, without shoring up, propping,
or duly securing the plaintiffs’ house, in order to prevent the
same from being injured by the altering, pulling down, and
removing of the defendants’ house; so that in want of such
shoring up, propping, or otherwise duly securing the plaintiffs’
house, that house was greatly injured, weakened, and in part
fell down. The second count, alleging that the houses adjoined
and were connected by a party-wall, charged that the defendants
so negligently, unskilfully, wrongfully, and improperly conducted
themselves in and about the altering, taking away, pulling down,
and removing the defendants’ house, *that the plaintiffs’ house
was, by such negligent, unskilful, and improper conduct, greatly
weakened, ruined, and dilapidated, and in part fell down.

The declaration in this case does not allege, as a fact, that the
plaintiffs were entitled to have their house supported by the
defendants’ house, nor does it in our opinion contain any
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allegation from which a title to such support can be inferred
as a matter of ldw)V. The complaint' also in both counts relates
to the fact of taking down the defendants’ house, and the manner
in which that was done. The first count is evidently framed
upon a supposition that it was the duty of the defendants to use
the necessary means to sustain the plaintiffs’ house when they
took down their own ; the second count is more general, but it
does not charge the want of notice of taking down the defendants’
house, in order that the plaintiffs might themselves use the
necessary means to sustain their own property, as the injury
complained of: and, therefore, in our opinion, the action cannot
be maintained upon the want of such notice, supposing that, as
a matter of law, the defendants were bound to give notice before-
hand ; upon which point of law we are not, in this case, called
upon to give any opinion. ‘

I have been thus particular in noticing the declaration, because
it furnishes an answer to much of the learned arguments that
were advanced on the behalf of the plaintiffs in support of the
rule for a new trial.

At the trial of the cause before me at Guildhall, it appeared
upon the plaintiffs’ evidence, that the two houses were very old
and decayed, the party-wall between them weak and defective ;
that for some time pieces of timber called struts had been
carried across Honey Lane, on the east side whereof the
defendants’ house was *situate, to the opposite house on the
west side of that lane; that the plaintiffs’ house adjoined
the defendants’ eastward ; that these struts, by preventing the
defendants’ house from falling westward, had the effect also
of preventing the plaintiffs’ house from falling that way; that
when the defendants’ house was taken down, these struts were
necessarily removed, and no other and longer struts substituted
extending from the plaintiffs’ house to the house on the opposite
side of Honey Lane, nor any upright shores placed within the
plaintiffs’ house to sustain the floors and roof without the aid
of the party-wall; that if either of these measures had been
adopted, the plaintiffs’ house might have stood : but that neither
of them being adopted, it soon became separated from the house
adjoining to it on the east, and either partly fell or was necessarily
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taken down, and rebuilt, being injured, dangerous, and unin-
habitable. ' Tt'did ‘not'dppear whether the two houses had been
erected at the same time, or at different times; from their con-
struction, it seems likely that they were built at or about the
same time. The freehold was then in different hands; and as
the governors of the hospital are not likely to have bought or
sold in modern times, it is probable that the freehold was also
in different hands when the houses were built. These, however,
are but conjectures ; if the proof of the facts either way would
have aided the plaintiffs’ case, it was their duty to give the proof.

It did not appear that the defendants gave any previous notice
of the intention of pulling down their house, or of the time of
doing so, but the defective state of both houses was known to
the parties. There had been previous discussion between them,
especially with *regard to the party-wall, and a notice of rebuilding
the party-wall under the Act of Parliament had been given, but
the defendants’ house was pulled down before the expiration of
the time mentioned in that notice. The operation of taking
down the defendants’ house was carried on by day, and the
operation must have been seen and known by the tenant and
occupier of the plaintiffs’ house.

Upon these facts appearing at the trial, I was of opinion, at
the close of the plaintiffs’ evidence, that it was their duty to
support their own house by shores within; and upon that
ground I directed a nonsuit.

A rule to shew cause for setting aside the nonsuit was granted
in the ensuing Term ; cause was shewn, and the matter very well
argued on both sides during the present Term. We have con-
sidered of it; and adverting to the facts proved, and to the
want of evidence from which a grant to the plaintiffs of a right
to the support of the adjoining house might be inferred, and
to the form of the declaration, we think the nonsuit was right,
and the rule therefore must be discharged.

Rule discharged.
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BOTTINGS' '»."FIRBY ano HUMPHRY.
(9 Barn. & Cress. 762—764; S. C. 4 Man. & Ry. 567; 7 L. J. K. B. 329.)
‘Where a cause is removed by habeas corpus from an inferior Court
after judgment by default, that judgment is not evidence against the
defendant in the superior Court.

AcrTioN on the case for an excessive distress and distraining for
more rent than was due. Plea, not guilty. At the trial before
Lord Tenterden, Ch. J., at the Middlesex sittings after last Term,
the plaintiff proved a record of a judgment by default upon the
same declaration, between the same parties, in the Palace Court,
from whence the cause had been removed by habeas corpus, and
contended that it was an admission by the defendants of their
liability upon the present trial. It appeared by the cross-
examination of the witness who made up the record that he had
never seen the defendants in the Palace Court, and that he
entered the formal statement that the defendants in their proper
persons came and said nothing in bar of the said action, in con-
sequence of their default in not filing a plea in time. Upon this
Lord TeNTERDEN said that the judgment by default came to
nothing; that it appeared that the defendants having let slip
the time for pleading in the inferior Court had removed the cause
into this Court, and had here pleaded; and that the record
contained no admission at all. A verdict was found for the
defendants. :

Erle now moved for a new trial :

A judgment by default between the same parties, upon the
same issue, is an admission by the defendant of his liability, and
it ought to have been left to the jury to decide whether the judg-
ment arose from mistake or accident in the defendants, *or was
at the time a declaration that they had no defence which they
were afterwards desirous of withdrawing. A judgment by default
is clearly a conclusive admission in the same action; it is also
a conclusive admission in a second action founded on the first.
In trespass for mesne profits the record in ejectment is conclusive
proof of the possession of the defendant ; and there is no difference
between & judgment by default and after verdict. Astlin v.

R.R.—VOL. XXXITI. 21
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Parkin,t Vooght v. Winch,} and Evelyn v. Haynes,§ are instances
of judgments'in'former-dctions being evidence, though not con-
clusive, in other actions. The present was rather the same than
a second action. Besides, if the defendants had declared in the
Court below that they had no defence, parol evidence might have
been given of such an admission ; but by abstaining from pleading
there, they did an act to which the law attached the effect of an
admission, and they must be taken to know the law, or at least
cannot avoid the consequences of their ignorance of it : Bilbie
v. Lumley,|| Lowry v. Bourdieu.¥

Lorp TexTERDEN, Ch. J.:

If any weight had been given to the judgment by default, great
injustice might have been done to the defendants. For they may
in the first instance have intended to remove the cause into this
Court, and therefore have suffered judgment by default. I think
they ought to have their trial unprejudiced by the proceeding in
the Court below. The effect of holding the judgment by default
in the inferior Court to be an admission of a cause of action by
the defendants *would be to turn the trial in the superior Court
into an execution of a writ of enquiry.

Baviey, J.:
I think this judgment was not receivable in evidence at all.
The habeas corpus superseded the judgment of the Palace Court.

LITTLEDALE, J.:

The plaintiff cannot avail himself of the judgment by default
by reason of the removal. That being so, both parties must be
considered in the same situation as if no such judgment had been
given.

PaRkg, J.:
If the judgment by default had been set aside upon payment
+ 2 Burr. 668. 355, 365).

t 21 R. R. 446 (2 B. & Ald. 662). (| 6 R. R. 479 (2 East, 469).
§ Cited in 7 R. R. 481 (3 East, 9 Doug. 467.
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