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CASES

THE SUPREME CO.URT

PENNSYLVANIA.

NORTHERN DISTRICT—SUNBURY, 1873.

The Imperial Fire Insuras;nce Co. versus Murray
et al.

1. Where a party applying for insurance, without fraud, made an inaccu-
rate representation (not a warranty), which he believed to be true, this
wonld not defeat his action on the policy.

2. An insurance was effected on a coal-breaker, &c., by the lessee of a col-
liery, being the ‘‘ working interest ;" the lessee having the right to renew his
lease, and being bound to return the property in good order at the end of the
lease. The slope fell in and afterwards the breaker, &c., were burned. The
insured oould recover the value of the property although by the falling in
of the slope his working interest was of less value than the amount insured.

3. The insurable interest of the lessee was the value of the property which
he was bound to replace.

January 27th 1878. Before Rrap, C. J., AeNBw, WILLIAMS
and MERCUR, JJ. 8HARSWOOD, J., at Nisi Prius.

Writs of error to the Court of Common Pleas of Columbia
county : Of September Term 1872, No. 2 and 5.

The cases in which these writs of error were taken, were tried
together in the court below, and heard together on error in the
Supreme Court.

oth actions were brought to September Term 1870 of the
court below, by William Murray, Richard Winlack and Walter
Randall, trading as Murray, Winlack & Randall, on two policies
of insurance : tie first against The Impetial Fire Insurance Com-
pany; the second against The North British and Mercantile In-
surance Company. They were tried June 13th 1871, before
Elwell, P. J.

(xiii)
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Each policy was dated September 18th 1869, for *$2500 on
frame coal-breaker structure, schutes, plane, trestling, engine and
boiler-house, and all wood work connected ; $2500 on breaker en-
gine, rollers, screens, belts, plates, pulleys, shafting and all con-
nected machinery contained in breaker structure, situate in Locust
Mountain, in Conyngham township, Columbia county. This to
insure all their worlgcing interest. Rate 3 per cent.; premium
$150; term one year from September 17th 1869. Also another
policy of §5000.” The foregoing was written in the blank of the
printed policy. :

Richard Winlack, one of the plaintiffs, testified: ¢ Mr. Silly-
man represented the defendants, and came to me to get the
insurances ; the office was in Pottsville; E. F. Bodey represented
both companies; the fire occurred January 19th 1870, in the
night; I didn’t know it till the 20th, and on the morning of the
21st I went up to the breaker; on the same day I notified Mr.
Bodey; I told him the property was destroyed, and he should
noti{g his companies at once ; he said he would; I took the notices
to Mr. Bodey, he read them over, and said ¢ The papers are all
right.” This was the date of first paper; I executed the paper in
duplicate, one copy to Mr. Bodey, and one to be forwarded to the
company. About sixty days after the first, I received a letter
from Mr. Bodey. I took the letter to Mr. Kaercher, and he and I
went to Mr. Bodey, to see what papers in addition he wanted ; he
gave a memorandum of what he wanted; the papers were made
out, and I took them to Mr. Bodey, and he said he would forward
them to the company the same day. Duplicates were mailed to
the company the same day. The first notice was a verbal notice ;
the first written notice was on January 24th 1870 ; gave no other
notice until March; Bodey requested that the notice of March be

iven ; he said the papers were all right; he told me he was agent
or both companies to effect insurances. I made my application
" to Bodey, and got the policies; they were handed to me by Mr.
Sillyman ; I had nothing direct to do with Bodey in effecting the
insurances.”

The following letters were given in evidence by the plaintiffs : —

“ Pottsville, January 25th 1870.

“Imperial Fire Insurance Company of London; Office No. 40

Pine street, New York.
“E. M. Archibald, Esq.

“Dear Sir:—Please find enclosed :a copy of the notice and
Foof of loss this day served upon the agent of the company, E.

. Bodey, by the insured, Messrs. Murray, Winlack & Randall,
with instructions to forward the same to the company. Should
any further notice or proof be required the insured will cheerfully
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farnish the same' if desired by the company. Please acknowledge
receipt of this and enclosure and oblige
“Yours respectfully,
¢ Gro. R. KAERCHER,
¢ Att’y for Murray, Winlack & Randall.”

A letter precisely similar was addressed to the New York agent
of the North British and Mercantile Insurance Company.

. ¢ Pottgville, Pa., March 156th 1870.

¢ Messrs. Murray, Winlack & Randall:

¢ Gentlemen :—Your papers purporting to be proofs of loss
under policy No. 36 in the Imperial Fireglnsurance Company of
London, and No. 506 in the North British and Mercantile Insur-
ance Company, are entirely incorrect and insufficient, and are not
in pursuance of your policies, and are not in accordance with the
conditions thereof. We call your attention to said policies, and to
the printed conditions in relation to loss, &e. Until you comply
with such conditions in this respect I can give you no answer as to
what our course of action will be. ours trulﬁ,
“E. F. Bopry,
¢ Agent for N. Bt. Mercantile and Imp. Fire Ins. Cos.”

¢ Pottaville, March 19th 1870.
“Dear Sir:—We have this day furnished Mr. E. F. Bodey,
agent of the company at Pottsville, additional information con-
cerning our loss by fire of our working interest insured under
policy%‘lo. 506, with directions to forward the same to the com-
%&?. It was only yesterday that we ascertained, through Mr.
odey’s letter to us, that the company desired any further infor-
mation to determine ‘its course of action,” though we signified our
willingness to comply with any requirements tie company might
desire, in our communication of January 25th 1870; besides, the
same statement was made to Mr. Bodey, the agent, at the time the
proofs were handed to him, when he, after examination of them,
replied that they were sufficient and correct. Hoping that in jus-
tice to all parties concerned the company will speedily determine
upon its course of action, we are very respectfully,
MuRrRrAY, WINLACK & RANDALL.”
Addressed to each of the New York agents.

Conrad Sillyman testified: “I was canvasser for insurance for
Mr. Bodey; he was agent for the companies ; I procured Murray,
Winlack & Randall necessary papers; they were executed by
Bodey; he filled the policies; the applications were filed in his
- office; kept them as references; were not sent abroad as I know
of; Bodey paid the losses when they occurred, but not in this
case.”

R.ichard Winlack further testified: ¢ I called with Mr. Kaercher
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on Mr. Bodey, before the first notice, and asked for the printed
form of the policies, to put it in the notice; he said it was not
necessary to put it in only the written portion of the policies, and
after they were made out showed them to Bodey. He said they
were all right.”

The plaintiffs, under objection and exception, gave in evidence
the following written notices, being those referred to in the testi-
mony of Richard Winlack. y

e notice was addressed to each of the insurance companies.

It set out the issuing of the policy in each case to the plaintiffs
by the company, ¢ coantersigned by their agent at Pottsville; the
written body of said policy, with its immediate context, is as below
specified, said insurance terminating on the 17th day of Sep-
tember, A. D. 1870, at 12 o’clock, noon.” * * *

“ By this policy of insuranoe the North British and Mercantile
Insurance Company, in consideration of the receipt of one hun-
dred and fifty dollars, do insure Murray, Winlack & Randall to
the ‘amount of five thousand dollars, as follows, vis.: $2500 on
frame coal-breaker structure, schutes, plane, trestling, engine and
boiler-house, and all wood work connected; $2500 on breaker
engine, rollers, soreens, belts, plates, pulleys, shafting, and all
connected machinery, all contained in breaker structure, situate
at the Locust Mountain Colliery, Conyngham township, Columbia
county, Penna. This insurance to cover tkeir working interest in
the above-insured property. $5000, similar insurance.”

¢ That in addition to the amount covered by the above policy
there was other insurance made thereon to the amount of $5000,
as specified in the accompanying schedule, showing the name of
such company and the written portion of said policy, besides which
deponents had no insurance thereon. That on the 19th day of
January, A. 0. 1870, a fire ocourred by which the property insured
was injured and destroyed to the amount of ten thousand dollars
and upwards, which deponents declare to be a faithful and just
and true account of their loss as far as they have been able to as-
certain the same.

¢ That the actual cash value of the property so insured amount-
ed to the sum of ten thousand dollars and upwards at the time im-
mediately preceding the fire. That the character and nature of
the property so destroyed is set forth in the above-mentioned part
of said policy.

“ That the property insured belonged and was leased to said
Murray, Winlack & Randall, and that the property above insured,
and which was destroyed, was used in the mining and preparation
of anthracite coal for market, and for no other purpose whatever.

¢ That the fire originated from causes unknown to deponents,
and, after diligent inquiry, they have been unable to ascertain the
cause of said fire,
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“That the amount of their claims against The North British
and Mercantile Insarance Company is five thousand dollars each,
and the said deponents further declare that the said fire did not
originate by any act, design or procurement on their part, or in
consequence of any fraud, or evil practice, done, or suffered by
them, and nothing has been done by or with their privity or con-
sent, to violate &e conditions of insurance, or render void the
policy aforesaid. .

Sworn and subscribed hefore me, the WiLLiaM MURRAY,
24th day of January A. p. 1870. R. WINLACK.”
* * * *

Accompanying the foregoing was the affidavit of a resident
‘“ most contignuous ' to the property insured, that he was not inte-
rested as creditor, &c., and that he believed the loss sustained by
‘the plaintiffs was ¢ $10,000 and upwards.” Also, a schedule of
the additional insurance by the other company.

The notice of March 18th, referred to in Winlack’s testimony,
set out the insurance, the fire, &c., and stated that full proofs of
the loss and circumstances of the fire had been furnished to Bodey
January 19th 1870, and a copy forwarded to the company; that
on the 17th of March the plaintiffs received a letter from Bodey
requiring further information, and the nature of such information
‘“ having been this day made known by the said E. Bodey,” the
pla.in:.illll% presented additional proofs, vis. :—* That the real estate
upon which the property insured was erected, is owned by the
Locust Mountain Coal and Iron Company, that a leasehold estate
therein was conveyed by the said company to the Mammoth Vein
Consolidated Coal Company, and that the said leasehold estate be-
came vested in W. W. Goddard and O:. Ditson, that the interest
of O. Ditson became vested in J. W. Draper, and that a sub-lease
was made by the said Goddard & Draper to Murtay, Winlack &
Randall; that the value of the breaker, engines, improvements
(their working interest in which was insured) was between thirty-
five and forty thousand dollars; that the estate of Goddard &
Draper was to continue until December 81st 1874 ; that the sub-
leagse of Murray, Winlack & Randall was to continue until March
* 81st 1870, with privilege of renewal for one year from that date,
in default of which renewal the said Goddard & Draper were to

ay to the said Murray, Winlack & Randall the amount expended
gy them in and upon said breaker, amounting to $§7500; that the
eaid improvements and addition to said breaker had been made at
the time of said insurance and are part of the property, the work-
ing interest therein of which was insured by said policy; * * *
that the whole of the Opreperty mentioneg in the above policy
(worth between $85,000 and $40,000) was destroyed by ssid fire,
and the entire working interest of the said Murray, %inlack &
Randall was destroyed ; that the actual cash value of the working

28 P. F. Smira—2
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interest so insured and destroyed amounted to fifteen thousand
dollars, and  upwards at the time immediately preceding the fire;
that the amount of the claim of Murray, {V}i)nlwk Randall
against the Imperial Fire Insurance Company, of bondon, is five
thousand dollars.” :

The plaintiffs gave in evidence lease dated in 1864, from the
Locust Mountain Coal and Iron Company to the Mammoth Vein
Consolidated Coal Company, by which the lessors granted, &c., to
the lessees “a certain coal breaker, with its appurtenances, situate
at the colliery known as the Big Run Colliery, * * * steam-en-
gine, boilers, pumping and' hoisting machinery and apparatus at
the slope known as the ¢ Mammoth Vein,” and the house covering
said steam-engine, &c.,”” and other colliery improvements ; the les-
sors also leased to the lessees * for a term commencing at the date
of this lease, and terminating on the 81st of December 1874, the
right, &c., to mine and take away coal as their own property,” in
the manner described in the lease, the lessees to pay 25 cents per
ton ; the lessees to keep the breaker, including the engine and fix-
tures, insured for not less than $10,000, and the engine-house and
machinery therein insured for not less than $5000, the payment,
in case of loss, to be made to the lessors ; the breaker and fixtures
belonging to lessees to remain on the premises until the end of the
term, ang be kept in repair by the lessees ; at the end of the term
to be valued, and if not taken at the valuation by the lessors to be
removed by the lessees.

Plaintifts gave in evidence sheriff’s sale November 25th 1867,
under an execution against the Mammoth Vein Company of all
their leasehold interest, including fixtures, to William W. God-
dard and Oliver W. Ditson. Also, lease W. W. Goddard and
John W. Draper to Winlack, Murray & Randall, the plaintiffs,
dated April 1st 1868, granting and demising the premises held
under the foregoing lease, and sold by the sheriff, as above stated,
to Goddard & Ditson, the interest of Oliver Ditson in which
has since become vested in the said John W. Draper. Also, the
right to use the machinery, fixtures, &c., erected at the ocolliery
until March 81st 1870 ; the plaintiffs to pay the rent reserved by

_ the Locust Mountain Company, and an additional rent of 20 cents °

per ton on coal mined ; to keep the covenants, &c., to be kept by
the Mammoth Vein Company ; to keep the movable personal prop-
erty in good condition, and deliver the possession to the lessors at
the end of the term in d condition, and if it should “be de-
stroyed by accident, or otherwise, to replace the same with others
of equal value,” &c., and to keep the improvements, &c., in good
order & with right of re-emtry by lessors on breach of condi-
tion, &e. :

The plaintiffs gave in evidence, under objection and exception,
an agreement dated December 9th 1868, between J. W. Draper
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and plaintiffs, reciting - that plaintiffs were working the colliery
under an agreement with Goddard & Ditson, and contemplated
putting in a steam-pump, and agreeing that plaintiffs should be
allowed 15 cents per ton on all coal mined until the pump should
be paid for, ““ from after the first of January 1869, the cost not
to exceed $5000;” at the end of the agreement with Goddard &
Ditson the plaintiffs to have the privilege of removal for one yesr,
‘“if not so allowed,” then all permanent improvements by the
plaintiffs to be paid for by Goddard & Ditson, who were to have
the privilege of selling the colliery at any time by paying the
plaintiffs for the improvements.

Plaintiffs gave evidence tending to show that after the sheriff’s
sale Goddardgzt Draper had the control of the colliery.

Winlack testified that Ditson was never at the colliery, and
made no claim on plaintiffs ; they had always paid rent either to
Draper or to an agent of Draper & Goddard. The plaintiffs
shipped coal till December 18th 1869 ; they were not working the
pump when the breaker was burned ; the slope had caved in when
the machinery was burned.

Plaintiffs gave evidence that the amount expended by them for
improvements was $8200. ,

Under objection and exception Winlack testified : *the mar-
ket value of our working interest at the time of the fire, with
the privilege of removal for one year, was between $20,000 and
$30,000;"" and that it would have cost not less than $30,000 to
restore it a8 it was before the fire ; the breaker at the time of the
fire was worth $18,000 or $20,000 ; plaintiffs did not apply for a
renewal of the lease; nor was it renewed ; they had ion until
the time of the fire; had a watchman there and afterwards, until
the 1st of April; plaintiffs were sold out by the sheriff; until then
they had houses, &c. :

lgefore the fire the slope had fallen in; it was not opened; it
would cost about $5000 to open it; plaintiffs made no effort to
open it ; it would be useless to open the slope unless they had a
breaker ; it would not pay to open it for the property in the mines,
unless they could get out the coal. *

Plaintiffs gave evidence also of the character and extent of the
injury by the falling in of the slope, and of the expense and time
necessary to open it.

The defendants fave in evidence a judgment against the plain-
tiffs on January 12th 1870, for $3259, in favor of a trustee for
wages, under which their personal property was sold for $2041.75.

hey gave in evidence the deposition of Draper, in which he
said that the plaintiffs gave up the possession in January 1870;
that the permanent improvements belonged to the Locust Moun-
tain Company, having been erected before plaintiffs took possession,
inclading breaker and slope, house and ordinary machinery about
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it. Plaintiffs did not remain in fossession until the end of their
lease ; the slope fell in about the last of December 1889, and that
destroyed the colliery ; deponent gave up the colliery to the Locust
Mountain Company ; plaintiffs di«f not ask to renew the lease under
its provisions, and gave as reasons for abandoning it, that they
could not put in the money necessary to re-open it. *The workin
interest in the breaker and fixtures after the slope fell in, anﬁ
before it was re-opened, was worth nothing.” The plaintiffs
never surrendered the sublease formally, and did not leave pos-
sesgion till the breaker was burned. Winlack said plaintiffs would
have to give up the place, if they could not get money to re-open
it. The possession plaintiffs had from the time the slope fell in
till the fire was a nominal possession, and they had not given up
possession, nor had Goddard & Draper given it up.

The defendants Fsve evidence that it would cost $10,000 or
more to repair the slope, and that it would occupy twelve menths
to open it.

The defendants offered to prove that in the spring of 1870, be-
fore the institution of these suits, The Locust Mountain Company
took possession of the demised premises ; had continued in possession
since; had cancelled the lease to Mammoth Vein Company with
the consent of Goddard & Draper, and promised to release all the
covenants in the lease, and any right of action thereon. On ob-
jection by the plaintiffs the offer was rcjected and a bill of excep-
tions sealed for defendents.

The evidence was conflicting as to the cost of repairing the slope
and also as to the time that it would take to do the wori.

The defendants submitted a number of ‘points, which with their
answers follow the charge of the court.

The court charged :— * * *

[“By the terms of the policies it was incumbent upon the as-
sured to give immediate notice of the loss.

¢ Was this condition performed? If not, was it waived by the
defendants? Were the particulars of loss and other matters of
which the «plaintiffs were required to give notice, furnished to the
defendants, or was more full notice waived by them? If such
notice was not given nor waived the plaintiffs .are not entitled to
recover.

“If, however, you beliove from the evidence that the fire oc-
curred at night on the 19th of January 1870, and that the plain-
tiffs did not hear of it till some time the next day, and that on the
21st one of the plaintiffs went to ascertain the extent of the loss,
and that on the next day he notified the local agent of the com-
panies, E. F. Bodey, whose name appears upon the policies as
such agent, and if on the 24th of January written notices were
served upon him, which he pronounced right, duplicates whereof
were forwarded to the general offices of the companies, and if
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proofs of loss were served upon the agent the next day, and if no
notice was given to the plaintiffs or their attorney of any defect
in the notices until the 15th day of March, at which time it was
complained that the notices were insufficient, and that action would
not be taken until they were made correct, and if the plaintiffs
then applied to know wherein they were deficient and what further
was required, to which no reply was made, the jury may consider
such facts in determining whether the defendants waived further
notice than that received.

¢ If the agent informed the plaintiffs that the notices were right,
and the companies were silent for nearly two months and com-
plained only in general terms, it is some evidence that they did
not insist upon an objection that the notice was not in time.

“ When the insured is desirous to comply with the contract in
regard to notice, fairness towards him required that the companies
should not mislead him by declaring that his notices were right,
and afterwards be alloweg to make defence and refuse to pay be-
cause they were wrong or not in time, especially if accompanied
with an offer to perfect them at any time on notice of a defect.

“ We refer the question of waiver as to time and particulars
of loss to your consideration, under the evidence.]

“In order to understand the rights of the parties, it is neces-
sary to ascertain what insurable interest the plaintiffs had in the
property insured, at the time of effecting these insurances, and at
the time of the fire.

“On the 1st of June 1869, the Locust Mountain Coal Com-
pany executed a lease to the Mammoth Vein Consolidated Coal
Company of this coal breaker and other improvements mentioned,
together with the colliery, for the term of ten years. By the
terms of this lease the lessee was bound to keep the demised
premises insured to the amount of fifteen thousand dollars, and
was also bound to pay a yearly rent upon not less than 40,000
tons of coal, and to keep the improvements, machinery, fixtures,
&e., in good repair. On the 25th of November 1867, the title
of the lessees passed by sheriff’s sale to W. W. Goddard and O.
W. Ditson. On the 1st of April 1868, W. W. Goddard and J.
W. Draper executed a lease to the plaintiffs of this property,
until the 81st of March 1870, the lessees agreeing to pay as rent
certain sums per ton for all coal mined, and to perform all the
covenants of the original lease. [In this lease it is recited that
the interest of O. W. Ditson had hecome vested in J. W. Draper.
If he put the plaintiffs in possession, and received rents, and the
other rents were paid to the agent of Goddard & Draper, Ditson
baving made no clsim, the jury may, if they think the facts war-
rant it, conclude in connection with the testimony of Draper him-
self, that he had the interest claimed by him.]

“ On the 9th of December 1868, J. W. Draper entered into a
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further agreement withthe plaintifis glving, as we construe the
writing, the right to the plaintiffs to require a renewal for another
year. Prior to the date of the policies the plaintiffs had, as they
allege, made large improvements about the colliery, in trestling,
constructing railroads and putting in screens, rolls, &c., to an
amount of nearly $8000. Considerable evidence has been- given
upon this subject, from which the amount of expenditures, as far
8s it is material, can be ascertained. :

“ When the insurances in question were applied for and effected
the colliery was in working order, and it would seem the plaintiffs
intended to have their lease renewed. But on the 29th of De-
cember 1869, the slope fell in and the work was stopped, and
remained so until the fire on the 19th of January.

“Much evidence has been given upon the subject of the con-
dition of the mines and the length of time it would take to restore
them to working order. The estimates of the witnesses are wide
apart—varying from twenty-five days to one year. It is claimed
by the defendants that although the contract of insurance was for
one year from the 18th of September 1869, that the plaintiffs had
in fact but the interest of a tenant for a year, and that such in-
terest expired on the 31st of March 1870,; and further, that this
interest, at the time of the fire, was of no value. On the part of
the plaintiffs it is claimed that the insurance was upon specific
property, in which they had an insurable interest, not only merely
as tenants, having the right to use the property during their pre-
sent term, but that they ia.d a right to Eave it renewetf ; that they
were bound to keep it insured, and also to maintain and keep the
property in good order and condition at their own expense, and
also to pay the royalty or rent upon 40,000 tons of coal, and that
their interest in the breaker and other property described, was
more than equal to the whole amount of insurance in both poli-
cies.

[¢ The term ¢ working interest,’ used in these policies, does not
appear to be a technical term. What was intended by it? We
think the parties intended that it should, and that it does compre-
hend the entire insurable interest which the plaintiffs had in the
pro]gerty, under the provisions of the lease to them from Goddard
& Draper, and the further agreement, signed by Draper, of the
9th of December 1868. They were liab%e by the terms of their
lease,and under the law, to surrender the premises at the end of
their lease, having kept and maintained the improvements, ma-
chinery and fixtures in good order, and in case of their destruc-
tion, to replace them. %hey were also bound to keep upon it an
insurance of $15,000. Their insurable interest in the demised
premises was, therefore, to the extent of the value of the property,
which they were bound to replace.

*The plaintiffs were bound to pay a yearly rent upon not less




1873.] OF BENNSYLVANIA. 23

[Imperial Fire Ins. Co. v. Murray.]

than 40,000 tons of coal, and were also bound to perform and
keep all the covenants of the original lease from the Locust
Mountain Coal and Iron Company; they, therefore, had an in-
surable interest in the demised premises to the extent of their lia-
bilities upon their covenants in these respecta.

«If, therefore, the jury believe from the evidence that it would
have cost the plaintiffs ten thousand dollars, or upwards, to have
replaced the insured buildings and property destroyed by fire in
a8 good order and condition as before, at the date of the lease,
then the plaintiffs are entitled to recover against each of the de-
fendants the sum of five thousand dollars, with interest from the
time the same was payable by the terms of the policies read in
your hearing. But if you find their damages would be less than
ten thousand dollars, such damage is to be equally divided be-
tween the defendants.] You will understand that this is subject
to the instructions before given upon the question of notice and
the question of fraud hereafter submitted.”

The defendants’ points and their answers were :—

1. The plaintiffs in these cases held the leasehold premises under
and by virtue of their lease from Goddard & Draper, bearing date
the 1st day of April 1868, which expired on the 81st of ﬁhrch
1870 ; their interest in the breaker and machinery belonging there-
to, consisted only in the right to occupy and use the same for the
purpose of preparing coal, which might be taken from the demised
Ppremises.

o Answer: “We decline to answer as requested.”

2. The 6policies of insurance effected on the 17th day of Sep-
tember 1869, to run until the 17th day of September 1870, upon
the coal breaker, the breaker engines and machinery mentioned
and described in the policies, which were, by the terms thereof, to
cover the working interest in the property mentioned in the poli-
cies, can only apply to the breaker and machinery mentioned
in said policies, and the working interest thereby insured embraces
nothing more than the right of the plaintiffs to use the breaker
during the unexpired term of their lease in preparing coal mined
from the demised premises.

Answer: “This point is not affirmed. The term ¢ working in-
terest,” under the circumstances of the case, covers all the interest
which the plaintiffs had in the property, including both its use and
their liabilities in regard to it as stated in the general charge.”

8. Under the evidence in the case, the plaintifis had no insura-

. ble interest in the property mentioned in the said policies of in-
surance, after the 81st day of March 1870, and if the jury believe
that the slope fell in on the 24th day of December, A. D. 1869,
and by reason thereof the plaintiffs had no use for that breaker,
from that time until the 81st day of March 1870, the interest in-
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sured was of no value to them; and the verdicts must be for the
defendants.

4. As the insurances in these cases were effected upon the
breaker and the property described in the said policies, which con-
sisted of only a portion of the property leased to the plaintiffa,
the insurance cannot be construetf to cover any liability which the
plaintiffs were subject to by reason of any of the covenants which
they had undertaken to perform. And whatever covenants and
obligations they might have been under to rebuild the breaker can-
not affect the measure of damages, if any, in' these cases, and are
to be disregarded by the jury in arriving at their verdict.

Both these points were r“;;{med .

5. The improvements put upon the breaker and demised prem-
ises, claimed by the plaintiffs to have amounted to $7000 and up-
wards, and made in pursuance of the contract of December 1868,
which contract provided that their landlords should pay the actual
value thereof, were, under said agreement, the property of said
landlords, and the plaintiffs had no other interest in them except
their use thereof, until the expiration of their lease, and the cost
to the plaintiffs of said improvements eannot be taken into consi-
deration by the jury in arriving at their verdicts.

Answer: “The jury may consider the improvements mentioned
in this point in so far as they affect the value of the working in-
terest of plaintiffs, but not as a distinct item, to be compensated
for under the policies.”

6. Inasmuch as the plaintiffs did not renew their leage for an- ®
other year after the expiration of the term expiring on the 31st
day of March 1870, and made no effort so to do, their term as
tenants expired on the 31st day of March 1870, and the jury in
estimating the damage to the plaintiffs, if any, are to take into
consideration only the working interest of the plaintiffa fror the time
of the fire until the 81st day of March 1870, and if they find that
within that period of time the plaintiffs had no coal to prepare
over that breaker, their verdict must be for the defendants.

This point was refused.

T. Where lessces effect an insurance of their working interest
in a breaker and the machinery belonging thereto, which are only
part of the demised premises, consisting of a colliery and the right
to mine coal, held under a lease for a term of years, and the
breaker and machinery are destroyed by fire during the term, the
measure of damages is not to be ascertained by proof of the value
of the unexpired term to the tenant, but by ascertaining what pro-
portion the value of the working interest in the property insured’
and destroyed bears to the value of the whole premises devised,
and the proportion thus ascertained constitutes the true measare
of damages.

Answer: “This is correct as a general rule, but is not applica-
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ble to this case, where there 4re ‘duties and liabilities beyond the
mere use of the structure insured.”

8. The plaintiffs having prodaced no evidence by which the
damages can be 80 aasessed by the jury, they are not entitled to
recover.

9. If the jury believe that it would have required several months
to rebuild the :{ope and to remove the water from the mines, and
that the expense thereof, together with the rentals at 45 cents per
ton for the prepared coal that they might have mined, would have
equalled or exceeded the value of thé unexpired term of the lease,
the verdict of the jury must be for the defendants.

10. If the jury believe, under all the evidence of the case, that
there was no value in the plaintiffs’ working interest in the prop-
erty insured from the time when the slope fell in until the expira-
tion of the lease on the 31st of March 1870, the verdict of the
jury must be for the defendants.

11. If the jury believe that from the time the slope fell in the
plaintiffs did not intend to re-open it and work the colliery, there
was no value in the working interest insured, and the plaintiffs
are therefore not entitled to recover.

These four points were refused.

12. The policies of insurance cover only the working interest
of the plaintiffs in the properties deseribed 1n said policies, and all
evidence relating to expenditures made by plaintiffs in improve-
ments, is to be excluded by the jury in their estimate of the
plaintiffs’ loss, if any, resulting from the fire.

Answer: “ We have already instructed upon the matters here
mentioned. The value of the improvements made by the plaintiffs
is not to be considered otherwise than as forming part of the
property which the plaintiffs were bound to keep in repair, and
surrender up at the expiration of the term.”

13. The evidence having shown that a portion of the property
insured, consisting of the trestling, the iron thereon, the boilers
and engine, screens and rollers, were not destroyed, but only par-
tially injured, the plaintiffs, by the terms of the North British
insurance policy, were bound to make an inventory, naming the
quantity and cost of each article, and appraise the damage done
to each article, and having failed to make such appraisement,
there can be no recovery against such company, and the verdict
of the jury must be for the said defendants.

Answer: “If the North British Insurance Company had notice

of the fire, as required by the policy, or if a more particular *

notice was waived, it was as much the business of the company to
move in the matter of an appraisement of the property damaged,
but not wholly destroyed, as it was of the plaintiffs.

“The insurance was upon specific property, partaking of the
character of realty—a coal breaker and fixtures ; the clause in the
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licy relating to personsl property dam does not apply, and
{)h?e plaintiffs were not bonnﬁ to ,intzve m‘%:sentory and l;l;)graise
ment and furnished, with the truth of loss. Notice that the prop-
erty was destroyed b;y fire, if that was substantially correct, was
all that was required.”

14. The plaintiffs having represented in their application that
their lease had to run one year from the 1st day of March 1870,
such representation being material to the value of the property
insured and & warranty, and being shown by the evidence in the
case to be & misrepresentation, the policies are void, and the ver-
dicts must be for the defendants.

Answer: “The plaintiffs made their agreement on the 9th of
December 1869, with Draper, in regard to a renewal of their lease.
Did they believe at the time of effecting the insurance that this

ve them the right to hold the property for ahother year? If
they so believed and fairly represented, but were mistaken, it
would not defeat their action. It was not such a statement of a
material fact as amounted to a warranty. If, however, the repre-
sentation was fraudulent, it would render the contract void, and

there could be no reoorve?v.”
15. If these policies of insurance cover the liability of the said
lessees to repair and renew the pro demised, and to mine

40,000 tons of coal during each year of the said term, or to pay
therefor, and there being no evidence that said covenants were
commaunicated to the said insurance eompanies when the said poli-
cies were applied for, then, by reason of sach non-communication,
the plaintiffs cannot recover upon the said policies.

Answer: ““The entire interest of the plaintiffs in the insured
property is covered by the terms used in the policies. The defend-
ants were informed by the a{)plication that the plaintiffs held the pro-
perty as tenants, under a lease. It does not appear that they re-

uired to be informed as to the covenants and conditions contained
therein. The policies are, therefore, binding, although the defend-
auts did not know the full extent of the interest of plaintiffs under
the lease. Bearing in mind the law as we have given it to you in the
general charge, and also in answer to these points, you will ascer-
tain the facts for yourselves, under the testimony. If you find
that the plaintiffs have failed to comply with the conditions in re-
gard to notice, and the defendants did not waive them, or, if the
plaintiffs were guilty of a fraudulent representation in regard to
the time their lease had to run, the defendants are entitled to your
verdict. If, however, upon the principles before laid down, you
find that the plaintiffs are entitled to recover, you will ascertain
their actual damage within the sam of ten thousand dollars, and
divide the amount equally between the defendants, rendering
separate verdicts in each case.
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The verdict was for the plaintiffs in each case for $5312.50.

The defendants took out writs of error and assigned twenty-
three errors.

1-5. The rulings on the offers of evidence.

6-8. The parts of the charge in brackets.

9-15. The answers to the defendants’ points.

James Ryon (with whom were J. W. Ryon and G. DeB. Keim),
for plaintiffs in error.

G. R. Kaercher and F. W. Hughes (with whom was G. E.
Farquhar), for defendants in error.

The opinion of the court was delivered, May 7th 1878, by

MEercur, J.—These two cases were argued together. The facts
and principles of law involved are substantially the same in cach.
The same property is covered by each policy ; each is for one year
from the 17th of September 1869. The loss occurred January
19th 1870.

The plaintiffs bave filed twenty-three assignments of error. We
will not consider them separately. The twenty-second and twenty-
third assignments are based upon an alleged false representation
in the application. As we are not furnished with a copy of the
application, we are unable to determine with certainty how far
the facts go towards sustaining the allegation. As we understand
the whole evidence bearing upon that branch of the case, we
cannot see that the court committed any error in holding, that if
the applicants fairly represented what they honestly believed, it
would not defeat the action, and that it was not such a statement
of a material fact as amounted to a warranty.

All the other assignments, except the first, sixth and seventh,
may be considered together. They relate to the value of the
interest insured. That the property was of much greater value
than the amount of the insurance, does not admit of a question
under the evidence; besides, the jury has so found. It is urged,
however, by the plaintiffs, that the interest of the lessees therein
was of much less value, and that that lesser value only was covered
by the insurance. They claim that the value of the lessees’
interest therein was measured by the value of the use thereof,
from the time of the loss until the expiration of their term. In
this view we cannot concur. The use of the property for the
remainder of the term, by no means fixed or deﬁneﬁts value as
to them. They had not only a right to its use and enjoyment, but
had also assumed an obligation to return and redeliver it in good
order and condition at the expiration of the term. If they failed
8o to do, they were liable to their lessors for its full value. If
they redeliver according to the requirements of their lease, they
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would be discharged:from that obligation. They then had a large
value in the property superadded to that of its use. Hence the
court was correct in charging that the insurable interest of the
lessees was to the extent o% the value of the property which they
were bound to replace. )

The right of the insured and the liability of the companies, were
fixed at the time of the loss, provided the requisite notices and
proofs were furnished. Such being the case, the evidence referred
to in the fifth assignment of error is wholly irrelevant. No ar-
rangement made between the Locust Mountain Coal and Iron
Company of the one part, and Goddard & Draper of the other
part, after the expiration of the term of the defendants in error,
relieved them from their obligations to return the leased property
to Goddard & Draper, or pay them its value. The coal breaker,
engines, boilers, pumping and hoisting machinery, apparatus and
improvements, leased to the defendants in error, were the property
of Goddard & Draper, and not the property of the Locust
Mountain Coal and Iron Company. If the latter took possession
of the leased premises, and released the former from all liability,
it was for a valuable consideration paid by Goddard & Draper. It
in no wise showed the determination of the estate which the assured
had in the lgnd at the time of the loss; nor of their release from
liability for failing to restore the property upon which they had
the insurance.

The language of the policy, after describing the property, avers,
“ this insurance to cover their working interest in the above-insured

roperty.” The court correctly held this was sufficiently compre-
Eensive to cover the entire insurable interest which the assured
had in the property. »

The first and sixth assignments relate to the notice and proofs
of loss.

We bave looked in vain through the testimony to find any evi-
dence of the extent of the powers which the companies gave to
their agent Bodey. We find, however, that he was in fact exer-
cising extensive powers. The companies were both foreign corpo-
rations, with officers and directors abroad. They also had an
office in New York, and this agency in Pottsville. Bodey coun-
tersigned these policies; he filled them up; the applications were
filed in his office ; he kept them as references; they were not sent
abroad ; he paid losses when they occurred.

There is no evidence that the companies ever questioned his
rightful exercise of all those powers. So there was sufficient evidence
to submit to the jury to find as to the extent of his agency, and
whother it was within the general scope of the business intrusted to
his care : Union Mutual Life Ins. Co. of Maine ». Wilkinson, Insur-
ance Reporter, 18th April 1872, No. 16. The question of waiver as
to time and particulars of loss, was correctly submitted to the
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jury: Fraoklin)FirecIns, (Co. v. Updegraff, 7T Wright 850; 5
idr)i62; 6 Id. 168; 11 Id. 205. plege 8 *
The seventh assignment was not pressed, and has no merit. We
discover no error in the bills of exception, nor in the charge of
the learned judge.
Judgment affirmed in each case.

AaNew, J., dissented.

The Danville, Hazleton and Wilkesbarre Railroad | s sc 4
e Danville, Hazleton a 1lkesbarre ro: .
Co. versus The Commonwealth. M

73 29
1. The rights, &c., enjoyed by the Sunbury and Erie and the Pennsylvania @
Railroad Companies “ for settling and obtaining the right of way,” do not .
include the mode of settling differences between township authorities and a
railroad company which had taken possession of a pablio road.
2. Such settlement and acquisition relates to private property, which un-
der the Constitution cannot be taken by a corporation without compensation.
3. An act gave a railroad company power to construct its railroad on a
public road, and provided that if in its conatruction it should be necessary
to chauge a public road, &c., they should *‘ cause the same to be reconstructed
in the most favorable location and in as perfect a manner as the original
road.” This does not require that the ng of the new road shall precede
the occupying of the old road.
4. The legislature may suthorize building a railroad on a public road.
5. A railroad company oocl:lpying a portion of a public not exceeding
the extent allowed by law, and obstructing public travel on such portion, is
not guilty of nuisanoce.

January 30th 1873. Before REap, C. J., AeNEw, WILLIAMS
and MERCUR, JJ. SHARSWOOD, J., at Nisi Prius.

Certiorari to the Court of Quarter Sessions of Northumberland
county, of September Term 1872.

On the 1st day of November 1869, The Danville, Hasleton and
Wilkesbarre Railroad Company were indieted in the Court of
Quarter Sessions of Northumberland county, for nuisance.

The indictment contained two counts :—

The first set out that there was a public highway from a point
in another highway, in the township of Rush, in Northumberland
county, near the southern end of the bridge over the Susquehanna
river, at Danville, to and through Elysburg, in the county afore-
said ; that the defendants ‘‘ dug up and subverted ” 1200 yards in
1 » 80 feet in breadth, and 15 feet in depth, of the highway,
and kept it so dug up, &o., whereby it ““has been and yet is ob-
structed, stopped up, narrow and dangerous, so that the citizens
of the Commonwealth have been and still are hindered and
obstructed in passing,” &c.

The second count set out that the defendants dug up, &c., 100
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feet in length, 50 feet in breadth, and 15 feet in depth, of the
same highway, and képtcend maintained it so dug up, &c., and
thereby obstructed the travel of the citizens of the Commonwealth.

By special verdict the jury found that the Act of 15th of April
1859 authorized the incorporation of the Wilkesbarre and Pitts-
ton Railroad Company, “to construct a railroad along and near
the Susquehanna river and to be constructed as near to it as prac-
- ticable on the east side of the Susquehanna river from the Lacka-
wanna and Bloomsburg Railroad, above the borough of Pittston,
in Luzerne county, along said Susquehanna river to the town of
Danville or Sunbury, with the right to cross and recross the Sus-
quehanna river at any point,” &e.

That the act farther provided that the company might connect
with other railroads, and by section 4, should ¢ have all the rights
and privileges enjoyed for the settling and obtaining the right of
way a8 now enjoyed by the Sunbury and Erie and Pennsylvania
Central Railroad Companies;”’ * * * and, by section 5, should
have “the rights and privileges and be subject to all the instrue-
tions of the act regulating railroad companies passed the 19th
day of February, A. p. 1849.”

{'he further found that by Act of April 10th 1867, the name
of the Wilkesbarre and Pittston Railroad Company was changed to
The Danville, Hazleton and Wilkesbarre Railroad Company.”

The company, by the same act, was * authorized to commence
the construction of their railroad at any point on the line thereof,
and the said eompany may locate and construct their railroad by
the most practicable route their engineers may select, and may
cross any other horse and locomotive railroad, at grade or other-
wise, or connect therewith.”

They further found that, by Act of May 8th 1854, it was pro-
vided * that in all cases of difference arising between the Sunbury
and Erie Railroad Company and the supervisors of any township
relative to any road, causeway or bridie which has been or may be
altered or supplied by the said Sunbury and Erie Railroad, the
Court of Quarter Sessions in the county of which the same may
lie shall appoint three commissioners, who shall examine the matter
in dispute, and their decision or that of a magzrity of them shall
be final and conclusive between the parties,” &c.

And that by Act of March 20th 1849, supplementary to the
act incorporating the Pennsylvania Railroad Company, it was
provided that: “Whereas, the legislature by the 5th section of
the act passed the 2Tth day of March 1848, entitled a further
supplement to an act to incorporate The Pennsylvania Railroad
Company, did provide that if the said railroad company shall find
it nece to change the site of any portion of any turnpike or
public roal they shall cause the same to be reconstructed forth-
with at their own proper expense, in the most favorable location
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and in a8 perfect;a mauner as the original road; but there is no
provision made for compelling the said company to comply with
this law, therefore,

“Be it enacted, That if by the construction of this road by the
Pennsylvania Railroad Company, it shall have been or may here-
after be necessary to change the site of any portion of any turn-
pike or public road, when the necessary time shall have elapsed to
have enabled the said railroad company to comply with the pro-
visions of the 5th section of the Act of the 2Tth of March 1848,
requirinﬁnthem to reconstruct such turnpike or public road, it shall
be the duty of the Court of Quarter Sessions of the county in
which such turnpike or public road shall be located, upon the peti-
tion of the company owing the said turnpike, or of any twelve or
more citizens of the township in which tﬁe said public road may
be, to appoint three competent persons, * * * to view the place
where the said turnpike or public road was, and make rcport to
the said court at their next session, whether the said Pennsylvania
Railroad Company have complied with their duty in making said
turnpike or public road as they are required by the said law to do,
and if the said viewers shall report to the said court that the
Pennsylvania Railroad Company has complied with the provisions
of the said Act of Assembly, and the said report shall be approved
by the eourt, an order shall be made that the costs and expenses
of the said view shall be paid by the petitioners; but if the
viewers shall report to the said court that the said company has
not complied witﬁo the provisions of the said Act of Assembly, and
the said report shall he approved by the court, the expense thereof
shall be paid by the said railroad company; then it shall be the
duty of the said court to order and decree that the said turnpike
or public road, as the case may be, shall be made, finished and
completed as the said Pennsylvania Railroad Company, by the
provisions of the 5th section of the Act of 27th of March 1848,
were bound to finish and complete the same.”

They further found: “ That before the passage of any of the
gaid Acts of Assembly and until and at the time of the commit-
ting and doing of the acts and things hereinafter mentioned by
the said The Danville, Hazleton and Wilkesbarre Railroad Com-
pany, there was and from the committing and doing of the said
acts and things hereunto there ought to have been and still of
right ought to be a common and public highway leading from a
point in another public highway in the township of Rush, in the
county of Northumberland, near the southern end of the bridge
over the North Branch of the river Susquehanna at Danville, to
and through Elysburg in the county aforesaid, for all the citizens
of this Commonwealt%: to go, * * * and that the said The Dan-
ville, Hagleton and Wilkesbarre Railroad Company located its
railroad upon and along a part of the said first-mentioned common
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and public highway in the said township of Rush and county afore-
said, and \afterwards;on (the 1stday of July, A. p. 1868, in con-
structing the bed of its said railroad, dug up, &c., that part of the
said common and public highway in the said township of Rush,
upon which it had located its said railroad for 875 yards in length
and in width varying from 1 to 20 feet, and in depth varying from
1 to 15 feet, and constructed its railroad thereupon, and has kept,
&c., the same so dug up, &c., whereby the said highway during
the time aforesaid has been and yet is obstructed, narrow and
dangerous, so that the citizens of this Commonwealth during all
that time have been and still are hindered and obstructed in pass-
ing, &c., and that the said The Danville, Hazleton and Wilkes-
barre Railroad Company did not and have not at any time caused
the said part of the saif{ highway so dug up, &c., and occupied by
its said railroad as aforesaid to be reconstructed either in the most
favorable location or in as perfect & manner as the original road,
and that though the said The Danville, Hazleton and Wilkesbarre
Railroad Company did cause to be constructed a new road leading
around the said part of the said highway so dug up, &c., yet the
said new road was not constructed on the most favorable location,
or in a8 perfect a manner as the original road, but on the contrar
was very badly located and is steep, narrow and hilly, and in a
these respects much inferior to the original road and unfit for pub-
lic use, and that the said highway continued to be used and is still
used by all the citizens of this Commonwealth to go, &c., though
a part of the same common and public highway was during all
that time greatly narrowed and obstructed by reason of the same
having been dug up and occupied by the bed of the said railroad
of the defendants. That since the finding of the said inquisition
the said The Danville, Hazleton and Wilkesbarre Railroad Com-
pany has partiz;l(l{ widened the said part of the said highway
where the same adjoins the part of the same which was dug up,
&c., and that the road so witﬂmed is upon the most favorable loca-
tion for the said road, but was not and is not reconstructed in as
perfect a manner as the original road, but on the contrary is in
some places narrowed and more dangerous than the original road,
and by reason thereof less fit for the public use or travel.”

They further found that no proceeding had been had in relation
to the highway under the provisions of the aforementioned acts,
relating to the Sunbury and Erie and the Pennsylvania Railrouds.

But whether on the wholo matter found, the provisions of the
acts relating to the Sunbury and Erie and the Pennsylvania Rail-
road Company “apply to or affect the Danville, Hazleton and
Wilkesharre Railroad Company or not, and if they do whether
either of the said last-mentioned acts supersede the proceedings
under this indictment against the said The Danville, Hazleton and
Wilkesharre Railroad g’,ompany for occupying a public highway
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with their railvoad; and whethen any proceedings under either of
the said mentioned acts are by law necessary before the commence-
ment of such proceedings by indictment, the jurors aforesaid are
entirely ignorant, and i?s * * * it shall appear to the court that
the said last two mentioned Acts of the General Assembly apply
to the said The Danville, Hazleton and Wilkesbarre Railroad
Company, and that they or either of them under the facts found
by the jurors as aforesaid supersede these proceedings by indict-
ment, or that proceedings under either of the said last-mentioned
acts were by law necessary before the commencement of the pro-
ceedings by indictment in this case, or that upon the facts as afore-
said found, the court be of opinion that the defendants are not in-
dictable in manner and form as indicted; then the said jurors
say that the defendant is not guilty on the first count of the said
indictment.”” But if the court should be of opinion otherwise,
they found the defendants guilty on the first count of the indict-
ment.

The jury further found that the part of the highway narrowed,
&c., by having been dug up, &ec., by the defendants on the 28th
of October 1869, ““ was in length one hundred feet, and in breadth
ten feet, and in depth ten feet, and that the defendants kept, &c.,
this part of the smid public highway thus dug up, &c., for the
sﬁace of one day, so that the citizens of this Commonwealth durin
all that time were hindered and obstructed in passing, &c., ang
that the defendants caused the said part of the said public high-
way to be dug up and subverted to prevent the passage of citizens
and travellers along the same and to compel them to pass along
and travel upon the aforesaid new road constructed around the
part of the said public road dug up and subverted and occupied
by the said railroad as mentioned in the first count of this indict-
ment ; but whether upon the whole matter found, &c., the pro-
visions aforesaid relating to the Sunbury and Erie and the Penn-
sylvania Railroad Companies apply to or affect the defendants, and
if they do, whether either of the said last-mentioned Acts of As-
sembly supersede the proceeding by indictment against the defend-
ants, and if not whether any proceedings under either of the said last-*
mentioned Acts of Assembly were by law necessary before the com-
memcement of such proceedings by indictment, the jurors are entirely
ignorant ; and if upon the whole matter aforesaid it should ap-
pear to the court that the said Acts of Assembly apply to the de-
fendants, and that they or ‘either of them supersede the proceed-
ings by indictment in this case, or that proceedings under either
of the said last-mentioned Acts of Assembly are by law necessary
before the commencement of the proceedings by indictment, or that
the defendant is not indictable in manner and form as indicted,
then the jury say, that the defendant is not guilty on the second
count of the said indictment. But if upon the whole matter ” the

23 P. F. Smrta—3
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court beof a||contrary)opinion, the jury find the defendants
guilty on the second count.

The questions in the case were : —

1. Whether the supervisors were not bound to pursue the spe-
cial remedy provided for the settlement of disputes between super-
visors of any township and the company relative to any public
road, under the provisions of the acts of incorporation and supple-
ments. N

2. Could the Danville, Hazleton and Wilkesbarre Railroad
Company be convicted under the indictment for obstructing a pub-
lic highway without charging that the defendant refused or did not
reconstruct a new road in place of the one occupied ?

The court (Rockefeller, P. J.) were of opinion that the provi-
sions of the Acts of Assembly relative to the Sunbury and Erie
and Pennaglvunia Railroad Companies, mentioned in the special
verdict, did not apply to or affect the defendants nor supersede the
proceedings by indictment ; and that no proceedings under either
of those acts were necessary before the commencement of pro-
ceedings by indictment ; and that the provisions of the Acts of
Assembly above mentioned did not supersede the proceedings by
indictment against the defendants for the things committed on the
8th of October 186Y, as found by the special verdict, and that the
defendants are ¢ indictable in manner and form as indicted.”

The court sentenced the defendants to pay a fine of $10 and
the costs, and directed them to abate the nuisance.

The defendants removed the record to the Supreme Court by
certiorari, and assigned for error that the court erred :—

1. In deciding that, under the findings of the special verdict,
the provisions of the Acts of Assembly mentioned in it did not
apply to or affect the defendants, and that they did not supersede
under the facts found by the jury these proceedings by indictment,
and that no proceedings under either of the said acts were by law
necessary before the commencement of these proceedings by in-
dictment.

2. In deciding that under the finding the defendants were in-
dictable under the indictment in this case. i

3. In deciding that the provisions of the Acts of Assembly
mentioned in the finding did not supersede the proceedings by in-
dictment against the defendants for causing the things committed
on the 28th of October 1869, as found. by the special verdict, and
that the defendants were indictable in manner and form as in-
dicted.

4, 5. In sentencing the defendants to pay a fine of $10 and
costs, and directing them to abate the nuisance.

8. @. Thompson and S. P. Wolverton, for plaintiffs in error.—
The company could by law take possession of a public road to
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construct their railroad upon it, and therefore this act was not a
nuisance : Commonwealth v. Erie and N. E. R. R., 8 Casey 339.
The legislature is presumed to know that the railroad would be an
impediment to travel : King v. Pease, 4 B. & Ad. 17; King v.
Russell, 6 Barn. & Cress. 566 ; King v. Morris, 1 B. & Ad. 441;
Queen v. Scott, 8 Q. B. 543; Newburyport Turnpike v. E.
Railroad, 28 Pick. 326; Commonwealth v. Wilkinson, 16 Id.
175; Commonwealth v. Pittsburg, F. W. & Ch. R. R., Pitts. Leg.
L., Jan. 2d 1858, Vol. 5, No. 85. A railroad built by authority
of law is not a nuisance: Phila. and Trenton R. R. Case, 6
Whart. 25; Hickman v. Patterson, &c., R. R. Co., 2 Green (N. J.)
75; Bordentown and S. Amboy Turnpike v. Camden and Amboy
Railroad, 2 Harr. 814; Davis v. The Mayor of New York, 14 N.
Y. R. 506 ; Fletcher v. Auburn and Syracuse Railroad, 25 Wend.
463; Drake ». Hudson River Railroad, 7 Barb. 508 ; Hentz v.
Long Island Railroad, 43 Id. 646; Harris v. Thompson, 9 Id.
856 ; Milhau v. Sharp, 15 Id. 193 ; Stuyvesant v. Pearsall, 15 Id.
244; Williams v. N. Y. Central R. R,, 18 Id. 222; Harris v.
Thompson, 9 Id. 850.

The words in the act “ to be reconstructed forthwith,” do not
mean that a new road should be constructed before the company
should occupy the old one, but in a reasonable time under the cir-
cumstances : Styles Reg. 452, 4568. The remedy provided by the
act must be pursued : Act of March 81st 1806, sect. 13, 4 Sm. L.
332, 1 Br. Purd. 58, pl. 5; Commonwealth v. Capp, 12 Wright
53; Koch ». Williamsport Water Co., 15 P. F. Smith 288; Rail-
road Co. v. McLanahan, 9 Id. 28.

The railroad company having occupied the public road in ques-
tion in pursuance of lawful authority, this prosecution cannot be
sustained.

If indictable at all it could only be for not supplying a good
road in place of the one occupied, and not in manner and form as
indicted.

A specific remedy having been provided, it must be pursued.

J. W. Comly (with whom was G'. W. Ziegler), for the Common-
wealth.—If the powers granted to a corporation cannot be exer-
cised without disregarding the restrictions with which they are
coupled, they cannot be executed at all: Commonwealth v. Erie
& N. E. Railroad, 8 Casey 389; Queen v. Scott, 3 Q. B. 548.
The special verdict finds that the railroad is a nuisance as to such
a road : Harvey v. Lackawanna & Bl. Railroad, 11 Wright 428.
The new road should have been made before the old one was
closed : Queen v. Scott, supra ; Queen v. Great North. & E. Rail-
way, 9 Q. B. 815. Reconstruction of a new road was matter of
E::f by defendants on the trial: Commonwealth v. Church, 1

105; Chitty's Crim. L. 28; 1 Whart. Am. Cr. L., sect. 878.
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The opinion (of ithe| court, was delivered, July 2d 1873, by

MgzrcuR, J.—The Wilkesbarre & Pittston Railroad Company
(to whose rights the plaintiff succeeded) was incorporated under
the Act of 15th April 1859. The fifth section of said act pro-
vides, “that this company shall hereby have the rights and
privileges and be subject to all the restrictions of the act regula-
ting railroad companies, passed the 19th day of February, . .
1849.” This language is sufficiently comprehensive to subject it
to the general railroad law to which it refers. It is contended,
however, by the plaintiff, that inasmuch as the fourth section of
said act declares *‘ that said company shall have all the rights and
privileges enjoyed, for the settling and obtaining the right of way,
as now enjoyed by the Sunbury and Erie and %ennsylvania Cen-
tral Railroad Companies,” that this extends to, and includes, the
mode of settling differences between township authorities and a
railroad corporation, when the latter has taken possession of a

ublic road. We cannot concur in this construction of the statute.

e do not think *“settling and obtaining the right of way”’ was
designed to include the rights of the public in a public highway.
That language is evidently designed to be restricted to the settle-
ment and acquisition of that private property which, the Constitu-
tion says, the legislature shall not invest any corporate body
with the privilege of taking for public use, without requiring suc{
corporation to make compensation to the owners thereof, or give
adequate security therefor before such property shall be taken.
The statutes referred to designate the manner in which the right
of way over private property may be acquired by these corpora-
tions. The said fourth section of the Act of 15th April 1859
must be held as referring to the right of way over private property
only, and not extending to public property. Hence, we discover
no error in the first and third assignments. The second assign-
ment presents the important question in the case. The thirteenth
section of the Act of 19th February 1849, 2 Br. Purd. Dig. 1221,
pl. 89, declares *“if any such railroad company shall find it necess
to change the site of any portion of any turnpike or public road,
they shall cause the same to be reconstructed forthwith at their
own proper expense, on the most favorable location and in as per-
- fect a manner as the original road.” The plaintiffs’ railroad was
located between the east bank of the Susquehanna river and Blue
Hill. In the construction thereof, along the base of said hill, it
became necessary to occupy so much of the public road, for a dis-
tance of 875 yards, as to hinder, obstruct and make dangerous
the travel over the same. A change of the site of so much of said
public road became necessary. Before occupying this road, the
plaintiff constructed a new road, in lieu thereof, over the hill, and
opened it for public use. This new road, however, was not con-
structed on the most favorable location, and in as perfect a manner
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as the original/ roadOOIt 8o 'continued for more than a year after
the old road was obstructed, and down to the time of finding this
indictment—subsequently, and before the trial, the plaintiff par-
tially widened the public highway along the track of .said railroad,
upon the most favorable location; but did not reconstruct the
same in as perfect a manner as the original road. The defendant
contends that this omission by the plaintiff to reconstruct a public
road, makes the appropriation of the old road illegal and subjects
the company to an indictment therefor. The indictment, there-
fore, does not charge the plaintiff with neglecting or omitting to
reconstruct a road in lieu of the one ocoupied by the railroad, but
with obstructing and stopping up the old public road. The effort
is to convict the plaintiff for obstructing the old road by reason
of its failing to construct a new one. Can this be done? In
support of the affirmative, the case of Reg. v. Scott, 3 Q. B. 858 (43
E. C. L. R.), has been cited. Itis true an indictment was there
sustained against the engineer and other persons, acting on behalf
of the Manchester and fleeds Railway Company, for obstructing a
road before constructing a new one in lieu thereof; but that is
based upon the language of the statute. After authorizing a
railroad corporation to make obstructions in public or private roads
for the purpose of their undertaking, the statute expreasly declares
“ before any such road shall be so cut through, taken or injured
as aforesaid,” the company shall cause a good and sufficient road to
be set out and made instead thereof. The making of the new
road was therefore a condition precedent to the right of the cor-
poration to break ground in the old road. In ruling the case,
Lord Denman, C. J., said, ¢ the company have not done what the
act legalizes only on a condition which they have not performed.”
So in Reg. v. The Great North of England Railway Company, 8 Q. B.
314 (58 % C. L. R.), it was held, in an opinion given by the same
chief justice, that a corporation aggregate might be indicted for
misfeasance or nonfeasance under the same statute, in not con-
forming to the powers conferred on the company by Act of Parlia-
ment. The language of our statute is entirely different. It no-
where declares that the making of a new road shall precede the
taking possession of the old one. It gives an unconditional power
to a railroad company to eonstruct its railroad upon a public road,
but commands what the company shall thereupon do. The legis-
lature authorizes the original highway to be changed to another
form of highway. The Act of February 19th 1849 gives to all
railroad corporations, subject to its provisions, the right to take
possession of such portions of any public road, as come within the
line of its track. When the construction corps strikes a public
road, it is not obliged to pause and seek for an agent of the Com-
monwealth to whom payment must be made, or adequate security
be tendered before breaking ground. The statute has provided
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the character and extent of the compensation which it shall render
to the public, consequent upon taking a public road. Legislative
wisdom has not said that payment shall precede the taking. The
power of the legislature to authorize the building of a railroad
upon a public road is indubitablé : Phila. & Trenton Railroad Co.,
6 Whart. 25; Green v. Borough of Reading, 9 Watts 882; Henry
v. Pittsburg & Allegheny Bridge Co., 8 W. & 8. 85; O’Connor v.
Pittsburg, 6 Harris 189 ; Mercer et al. v. Pittsburg, Ft. Wayne
& Chicago Railroad Co. et al., 12 Casey 99. To the Common-
wealth belongs the franchise of every highway within its limits as
a trustee of the public. Every public road therein exists by force
only of the Commonwealth’s authority. So every railroad has its
franchise by grant from the state: O’Connor v. Pittsburg, supra.
As the statute then authorized the plaintiff to appropriate so
much of the public road as was necessary for its purposes, and the
portion taken did not exceed the width fixed by law, it follows
that the taking, in pursuance of law, cannot be a public nuisance :
Fletcher v. Auburn & Syracuse Railroad, 25 Wend. 468 ; Drake
v. Hudson River Railroad, 7 Barb. 508; Harris v. Thompson, 9
Id. 850. In this case the court well said, “it is a legal solecism
to call that a public nuisance which is maintained by public au-
thority.”” 1In People v. Law et al., 84 Barb. 502, the court said
that taking a street or highway for the purpose of a railroad is
taking it for public use, is settled by repeated adjudications and
can no longer be regarded as an open question. A structure
authorized by the legislature cannot be a public nuisance. A
ublic nuisance must be occasioned by acts done in violation of
aw. A work which is authorized by law cannot be a nuisance:
Rex v. Pease, 4 Barn. & Ad. 17; Commonwealth ez rel. Attorney-
General v. Pittsburg, Fort Wayne & Chicago Railroad Co., Pitts-
burg Legal Journal, January 2d 1858, Vol. 5, No. 35. We think,
therefore, the learned judge erred in holding the conviction good
under the first count of the indictment. The second count was
not pressed, besides the act therein charged appears to have been
done within the limits which the plaintiff was authorized to appro-
riate to its use. The second assignment is therefore sustained.
his necessarily sustains the fourth and fifth assignments. Whether
the plaintiff would have been liable to an indictment, if charged
with not reconstructing the road in a reasonable time, does not
arise under this indictment, and we therefore do not express any
opinion in regard to it. We hold this conviction is contrary to
the whole spirit of the statute which authorizes a railroad company
to lay its tracks upon a public highway, therefore
Judgment reversed anl  udgment entered in favor of the
defendant below.
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Gass ‘and others’ Appeal.
73 39|

1. A German Reformed congregation and a Lutheran con tion built 168 283
a charch together, in which by their articles of association * Divine Service™ | 73
only was to be held ; for many years there were no meetings in it except for | _35 SC ‘619
public worship: Held, under the facts in this case, Sabbath Schools were not — -
included in “ Divine Service.” 7 39

2. The meaning of “ Divine Service,” like a word of art, is to be deter- (323 603
mined by the sense in which it was used by the Ea.rties.

3. Courts must interpret written instruments, but they follow the meaning
attributed to the terms by those whose custom it is to use them.

4. Where a contract may have two interpretations courts will follow that
which the parties have put upon it and acted upon.

5. Two congregations built a church for their joint use in Divine Service ;
against the &r;mt of one and their articles of association,the other introduced
a Sabbath School into the church. Held, that equity had jurisdiction to re-
strain the latter congregation.

6. Parties in such case are not governed by the ordinary rules of a tenan-
cy in common.

January 31st 1873. Before REaD, C. J., A¢NEW, WILLIAMS
and MERCUR, JJ. SHARsWooD, J., at Nisi Prius.

Appeal from the Court of Common Pleas of Northumberland
county : In Equity: Of September Term 1872.

This was a bill filed December 5th 1870, by Joseph Gass and
Charles Haas, deacons; Joseph Gass and Philip Renn, elders;
and George Keefor, trustee, of the German Reformed Church and
Congregation of Lower Augusta, against Joseph Emerick, trus-
tee; Rev. L. G. Eggers, pastor; and John Sterner, superinten-
dent of Sabbath Sc%%ol; Abraham Sterner and Alexander Zart-
man, deacons; and Daniel Zartman and Jacob Beck, elders, of
the Evangelical Lutheran Church and Congregation of Lower -
Augusta.

he object of the bill was to restrain the defendants from using
a church building held for both congregations by * transferring to
the said church the Sunday school, or using the same for the pur-
pose of holding therein a Sunday school, or for any other purpose
not stipulated in the articles of association.”

The articles of association were as follows :— :

“ Pursuant to an agreement, the members of the German Re-
formed and Evangelical Lutheran churches, in the vicinity of
Samuel Lantz’s, Lower Augusta township, Northumberland county,
Pennsylvania, assembled together in Mr. Samuel Lantz’s school-
house, on the 5th day of June 1847, for the erection of a German
Reformed and Evangelical Lutheran church, on the east side of
Mr. Michael Arnold’s lot, on the property of Mr. Samuel Lantz,
now the property of Mr. John Sterner. It was agreed to erect a
brick building, 40 by 85 feet, at one side, with a gallery. The
members came together again, and after, on each side, church
councils were chosen and were consecrated by the ministers, they
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formed themselves:into congregations, and on the 8th of April
1848, agreed on the following articles :—

“Art. 1. The church to be erected shall be and remain a Ger-
man Reformed and Evangelical Lutheran church, under the name
of ¢Emanuel’s Church.’

¢ Art. 2. No preacher can serve as pastor of this church who is
not a member of the German Reformed or Evangelical Lutheran
Synod, and a supporter of the so-called old measures.

“Art. 8. It sﬁall be allowed to any member of both congrega-
tions, in case of a funeral, to choose the preacher, and it shall be
allowed the preacher to deliver the funeral sermon in the church.

“ Art. 4. If any one, who is no member of the congregation,
desires to have his dead buried in the burying-ground, he shall
always ask permission of the trustees, and it shall then be allowed
to each minister, of good standing, to deliver the funeral sermon
in the church.

¢« Art. 5. Each congregation shall elect its own preacher, by a
majority of the male members who are present.

“Art. 10. No one can be a member of this congregation who
does not subscribe to this canon law.

“Art. 11. The preachers of this congregation, if required by
the church council, must subscribe to this canon law.

¢ Art. 12. This canon law shall be read at least once a year, by
the minister in charge.

“Art. 13. Each congregation shall have equal right to the pro-
perty of the church, and each pastor shall so arrange his divine
service, a8 not to interfere with the pastor of the other denomi-
nation.

¢« Art. 15. It shall be allowed to hold divine service in two lan-
guages, in English and German; but German divine service shall

e held, from time to time, as long as there are four members who
desire it.”

The bill set out :—

1. The articles of association, and averred that by their stipula-
tions the church ¢ was to be used by each congregation for Divine
Service.”

2. “Divine Service,” at the time of the articles, was and always
since had been understood to be ¢ the regular preaching service of
the respective congregations.”’

8. In addition to tie articles, it was agreed at the time of build-
ing that the church was not to be used by either congregation for
Sunday Schools or any purposes, except funeral services and the
regular preaching services.

4. The practice, for a long time after the church was erected,
proved that only the regular preaching services of the. church
were intended by the term ¢ Divine Service.”

5. Until recently the church had never been opened or used for
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other purposes/ than those above named ; the Sunday Schools were
held in a school-house near the church, and upon the supposition
that only the regular services of preaching were to be-held in the
church, the citizens built, and afterwards repainted, papered and
otherwise improved the interior of the church.

6. John Sterner, a defendant, *“in violation of the said usage,
understanding and agreement, has transferred his Sabbath School,
or the Sabbath School of the Lutheran congregation into the
church, and against the consent, and in opposition to the protests
of the German Reformed congregation, and the covenants and
wellmblished uses to which t%e said church had been dedicated
and !

7. Averred damage by the children of the school bringing dirt
into the church, defacing and otherwise injuring the church, and
making it in a great degree unfit for holding the regular ¢ Divine
Service,” for which it was intended.

8. The defendants, after notice to cease the use of the church
for Sabbath Schools, continued to so use it, * to great annoyance,
damage and inconvenience of the plaintiffs, and of the German
Reformed Church and congregation.”

The prayer was for an injunction to restrain the defendants as
above stated, and for further relief. .

The defendants answered, that by virtue of the articles of asso-
ciation between the above congregations, the Lutherans have the
right to hold this Sabbath School in the said church, providing
that they will not interfere with the German Reformed Sabbath
Services. That Divine or God’s Service, in accordance with the
translation from the Geerman into the English, does include Sabbath
Schools.

The case was referred to L. W. Kase as examiner and master.

The articles of association were in the German language ; the
word which was translated ““ Divine Service "’ was ‘* Gottesdienst.”

For the plaintiffs: J. J. Reimensnyder testified that in his
opinion the word ‘includes all that belongs to the preaching of a
sermon, such as singing and prayer, reading of the text, &ec., * * *
I don’t think that the word  Grottesdienst’ could be translated liter-
ally ¢ Public Worship." From the reading of the 13th article I
would say the words ¢ Divine Service’ in it meant preacking.”

Philip Renn testified: ¢ The understanding at the time this
canon law was signed was nothing very particuqarly but that the
church was to be used by both congregations, so as as not to inter-
fere with the regular times for preaching of each, except one
thing ; there was nothing else to go on but preaching, and that is
what I call ¢ Divine Service.’ %Iothing said at the time about
Sunday Schools. None in existence in the county at the time to
my knowledge. It was talked over, and understood that there
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were to be no prayer meetings ; no night meetings to be held in the
church ; nothing to be held in the church but preaching; it was
considered catechising was a part of the Divine Service, and it has
been held ever since, and this was stipulated at the time to be held
in the church in both languages. I think the people put the con-
struction upon the words ¢ Divine Service’ that it was preaching
service. is was never disputed until about two gea.rs ago, that
the preaching service was the only service to be held in the church.
An effort was then made to put a Sunday School in the church;
both congregations objected because the church was not built for
that purpose. The effort was then abandoned, and when this last
effort was made the Lutheran congregation put their Sunday
School in against the protest of the German Reformed congrega-
tion.”

There was other evidence on behalf of the plaintiffs corroborat-
ing the foregoing as to the understanding of the parties and the
practice in the use of the church.

The defendants called Rev. S. J. Milliken, a Presbyterian min-
ister, who testified that he could not read the German language;
“In the more extensive use of the, term, ¢ Divine Service’ in-
cludes the performance of any duty running out of our obliga-
tions to Godp ; in the more restricted sense, acts of religious wor-
ship. My translation of ‘Divine Service’ o *God Service’
would include Sabbath Schools. I do not think the service of
the Sabbath School conducted by any Evangelical Church would
be in violation of the words ¢ Divine or God Service.”

Rev. Mr. Hemperly, a minister of the Lutheran chureh, testi-
fied, that he had some understanding of the German. “I under-
stand by ¢ Divine or Glod Service’ all the exercises of a worship-
ful character practised in the denominations. A Sabbath School
would come within the above definition most emphatically.”

The defendants gave evidence that there had been no injury.
done by the scholars to the church since the school went into the
building, and that regulations had been made by the authorities of
the school to prevent injury.

The master reported: * * * !

“The bill and evidence in the case presented substantially the
following state of facts:

«1, That in the years 1847 and 1848, the German Reformed
and Evangelical Lutheran congregations of Lower Augusta erected
a church under the name of Emanuel’s Church, each congregation
having an equal right of property therein.

¢ 2, That each congregation was to regulate its divine service
and church government in accordance with the articles of associa-
tion between the two congregations, dated April 8th 1848.

3. That divine service only was to be held in the said church.
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Each conigrégation 80 to arrange its divine service as not to inter-
fere with that of the other.

4, That by the common understanding of both congregations
n;: me;:tings other than those for divine service could be held in said
charch.

5. That funerals and funeral services, by members of both con-
gregations, in the said church, were a right reserved to the members
of each respectively, and to those who were not members by ask-
ing the consent of both congregations.

‘6. That for a period of over twenty years no other meetings
than those for public worship, or preaching the Gospel, were held
in the said church.

“T7. That a Union Sabbath School, organized and kept up by
both congregations, was for a number of years held in the school-
house close by the said church.

8. That the Lutheran congregation a short time ago withdrew
from the said Union Sabbath School, and established a Sabbath
School of their own, under Lutheran officers, in the audience-room
of the said church.

9, That the dividing of said Union Sabbath School, and the
establishing of a Lutheran Sabbath School in said church, was
done in opposition to and without the consent of the German
Reformed congregation.

¢ The difficulty between the two congregations is caused by the
respondents holding a Sabbath School in the church, the property
of both congregations, in opposition to the protests of the com-
plainants, and as they allege in violation of the article of agree-
ment under which it was built.

“ The case seems in some measure to rest upon the construction
iven the words, ‘Divine Service.’” * * * Divine Service,
gom information derived from the testimony, and as understood
by the master, signifies a special service purely of a religious
character, dedicated to God, such as singing and prayer, preach-
ing the gospel, praise and adoration, thanksgiving and the like,
and woulg also, in the master’s opinion, include Sabbath Schools,
properly conducted, singing and prayer, praise and adoration,
thanksgiving, &c., are a part of the services in these schools.
The young are taught the Scriptures and other religious instruc-
tion, and in this way early in life, lead to praise, adore and wor-
ship God. Any service of a religious character having for its
object the promotion of God’s Holy cause, would be divine service,
and the term in its broad and most comprehensive sense would

certainly include the Sabbath Schools of the present day.

¢ But in what sense did members of these two congregations, up-
wards of twenty years ago, at the time the articles of association
were entered into, hold divine service to.be? Sabbath Schools, as
1t appears from the testimony, were not in existence in that neigh-
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borhood, nor; even thought of, at-that time. Surely the strong in-
ference is, that the only service contemplated, talked over and
agreed upon by them, was ‘a ‘preaching service;’ and this infer-
ence is made doubly strong from the fact, that from that time up
to within a year or two of the present, both congregations have
rigidly adhered to this view of the case, always maintaining that
preaching the gospel only could be allowed in the church. Sing-
ing schools, prayer meetings and the like, were forbidden the use of
the church. Only two years ago an attempt to hold & Sabbath
School in this church failed upon the ground that it was unau-
thorized by the articles of association, a position taken at that
time by members of both congregations. foam satisfied from the
articles of association and the testimony in the cause, that preach-
ing the gospel only, was what was understood by the members of
both congregations, to be the divine service, mentioned in the
articles of association at the time they were written ; and it seems
to me, therefore, that they must be binding upon the parties now,
in the sense they were then understood, they were adopted as their
‘canon law,” and the pastors in charge enjoined to read them
at least once a year to their respective congregations. Trustees,
one from each of the said congregations, were to be elected an-
nually, in whose care the church property was intrusted. The
choosing of their respective pastors, deacons, elders, terms of
preaching, stipulating especially for the holding of divine service
in both the English and Glerman language, are all regulated by
these articles of association, or ¢ canon law.” . . .

“The master therefore, after a careful consideration of all the
testimony in the cause, is of the opinion that the defendants
(the Lutheran congregation) can claim no right under the articles
of association, nor from the established uses of the church, to
hold a Sabbath School within the body of said church, and there-
fore recommends an order or decree restraining the respondents
from using the said church for the purpose of holding a Sabbath
School therein.”

Exceptions were filed to the report of the master: the court
(Rockefeller, P. J.) sustained the exceptions and decreed that
the bill be dismissed with costs.

The plaintiffs appealed to the Supreme Court and assigned the
decree of the court for error.

8. P. Wolverton (with whom was 7' H. Purdy), for appellants.
G. W. Ziegler, for appellees.
The opinion of the court was delivered, March 27th 1873, by

AeNEW, J.—This bill on behalf of a German Reformed con-
gregation, was to enjoin an Evangelical Lutheran congregation
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- from holding Sunday gchnols in the church building. These con-
egatious built a church for common use, and on the 8th of April
?848, adopted a ‘“canon law,” as they called it, for the govern-
ment of its use by the two bodies. By the first article of this
canon, the church was to be and remain a German Reformed and
Evangelical Lutheran church, under the name of ¢ Emanuel's
Church.” The third and fourth srticles provide for funerals and
burials in the burial-ground, from which it appears a graveyard
was to be used in connection with the church. The thirteenth de-
clares, that each congregation shall have equal right to the church
property, and each pastor shall so arrange his divine service, as
not to interfere with the pastor of the ot%er denomination. The
fifteenth article provides that it shall be allowed to hold divine
service in two languages, in English and German.

The master finds, that divine service only was to be held in the
church, and that by common understanding of both congregations,
no meetings other than those for divine service could be held in it,

" and that, for a period of over twenty years, no other than meeti
for public worship or preaching the Gospel were held there ; that a
Union Sunday school, organized and kept up by the congregations,
was held for many years in a school-house close by the church.
A short time ago, the Lutheran congregation withdrew from the
Union Sunday school, and established one of their own in the
audience-room of the church, in opposition to, and without the
consent of the German Reformed congregation.

This bill is to prevent this unauthorized and continued use of
the audience-room for the Sunday school. The master finds, that
Sunday schools were not in existence or thought of in this
neighborhood at the time of the union of these congregations, and
adoption of their rules; that both congregations understood, and
ri%idly adhered to the understanding, that a ¢ preaching service”
only was to be maintained in the church, and that singing schools,
prayer meetings, and the like, were forbidden to be held there.
He concludes by saying, he is satisfied, from the articles of asso-
ciation, and the testimony in the cause, the preaching of the
gospel only was understood by the members of both congregations
to be the ““divine service ” mentioned in the articles. %n the.
court below, the controversy was not upon the facts reported, but
upon the meaning of the terms ¢ divine service;"’ the defendants
holding that they embraced Sabbath schools. The witnesses agree,
that the German word Gottesdienst, used in the articles of union,
means in English, divine service ; and the court below decided that
this included Sunday-school service. That prayer and praise, and,
indeed, oral as well as written instruction in religious matters, by
laymen, are used in Sunday-school service, is true, and in a
general sense it may be said to be divine service. Indeed, the
Reverend Samuel J. Milliken did say, in his testimony, that the




46 SUPREME COURT [Sunbury

[Gass’s Appeal.]
more extensive use of the term divine service, includes the perform-
ance of any duty arising out of our obligations to God; but in
the more restricted sense it is used to signify acts of religious wor-
ship. This would give two significations to these words. Like
words of art, the sense in which they have been used by the par-
ties must, therefore, be sought for. It is the duty of courts to
, interpret the language of written instruments; but in doing this

they always follow the meaning attributed to the terms by those
whose custom it is to use them. Therefore, when a contract is
capable of two different interpretations, that which the parties
themselves have always put upon it, and acted upon, especially as
here for a long series of years, a court will follow, because 1t is
the true intent and meaning of the parties which are to be sought
for in the language they use. However right it may be to view,
as the court did, the Sunday school as a most useful institation in
instructing youth in the knowledge and worship of God, and their
duties to mankind, this praiseworthy view cannot change a written
contract. We cannot engraft on & contract for one thing an agree-
ment for a different thing, though the fruit of the scion be even
better than that of the natural stock.

These congregations never so understood or acted upon their
agreement of union. They built their church for divine worship,
by prayer, praise, and the preaching of God’s word. Its use was
to be congregational worship, not school instruction. Their wor-
ship was to be led by pastors, who should regulate their appoint-
ments in due regard to mutual harmony, and was not to be the in-
struction of youth, even though part of it were in divine things,
led by individual laymen. There are reasons, also, why a cham-
ber or audience-room, dedicated to public congregational worship,
should not be thrown open to thoughtless, giddy, sometimes vicious
youths, to deface and soil it. We think the court erred in de-
ciding the case according to the general meaning of the words
¢ divine service,”’ a8 testiged to by some of the witnesses, instead
of confining their signification to the sense in which the congrega-
tions understood it when they entered into the agreement, and
afterwards practised upon it.

A doubt has been suggested as to the jurisdiction of the court
in such a case, but, we think, without a solid ground. As unin-
corporated associations, the parties fall direct%y within the fifth
equity head of the Act of 16th June 1886, conferring on the
Supreme and Common Pleas Courts jurisdiction in the supervision
and control of unincorporated societies or associations and partner-
ships: Foley v. Tovey, 4 P. F. Smith 130, is in point, opinion by
the present Chief Justice. The number and relations of these
parties, and the subject and nature of the injury, also, make the
case one for the peculiar jurisdiction of equity. The number of
the members of each congregation, and the uncertainty in their
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identity and connection with the congregation, make a remedy at
law neither convenient nor certain. ere would be some diffi-

culty in moulding a common-law action to remedy the perverted
use. The subject of the use is also peculiar. Such congrega-
tions are not governed by the ordinary rules of tenancy in gom-
mon. It has been decided there can be no partition of a church
or a graveyard held by two conire tions, precisely as these two
hold their property: Brown v. The Lutheran Church, 11 Harris
495. The language of Woodward, J., is forcible and just, in
which he shows the sacrilegious character of a proceeding that
would sell the altar and the graves; that a church cannot be
divided ; and that the policy of the state has always been to pro-
tect the resting-places of the dead. A sale is the only mode of
partition in such a case; and what, he asks, would these graves,
of inestimable value to surviving relatives, fetch in the market ?
This case, therefore, does not, on this ground, fall within the prin-
Zispsle of North Pennsylvania Coal Company ». Snowden, 6 Wright

The nature of the injury, too, is to be noticed. It is not an
act of wrong or injury to the property itself, nor is it an ouster
from possession, or wrongful withholding of the possession by one
ocongregation from the other, but a mere perversion of its use;
and here again it differs from The North Pennsylvania Coal Com-

ny v. Snowden, and from Tillmes ». Marsh, 17 P. F. Smith
g:ﬂ. In those cases the bills were what is termed an ejectment
bill—a bill to obtain possession and enforce rights under a legal
title. Here the injury consists in a perversion of the right of the
congregation, a misuse of its privileges under the articles of union,
and it is continuing in its nature. It involves a series of injurious
acts of misuse, and therefore can have no adequate remedy at law,
if an action for damages could be conveniently sustained. This
brings the case directly within the letter and spirit of the fifth
bead of equity, in the second branch of powers contained in the
Act of 1836, to wit: “ The prevention or restraint of the com-
mission or continuance of acts contrary to law, and prejudicial to
the interests of the community, or the rights of individuals.” The
congregation defendant is not only an unincorporated association,
and thus within the control of the court, but the congregation
plaintiff is composed of individuals, whose rights are prejudiced
by the defendants, and therefore entitled to the exercise of the
restraining power of the court. In either way jurisdiction at-
taches. n%he right of the plaintiffs is not disputed, which takes
the case out of the rule that the court will not enjoin upon a dis-
puted title till it is settled at law. It is only the illegal acts of
the defendants that are the subject of dispute, and they are clearly
contrary to law, as we interpret the agreement of union. The
disposition of this court has been not to deal with these equity
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powers in a narrow spirit, but to make them serve all the purposes
of justice 'to'which-'they'can’' 'be made applicable. In Wesle
Church v. Moore, 10 Barr 280, Chief Justice Gibson remark
that ¢ the equitable jurisdiction conferred by these statutes is &
valuable, indeed indispensable one, and ought to be extended by
every interpretation of which the words are susceptible.” The
same opinion has found utterance in subsequent cases: Kirkpat-
rick v. McDonald, 1 Jones 393; Yard v. Patton, 1 Harris 282.

The actual exercise of this valuable power of restraint has been
sustained in numerous and analogous cases, which may be briefly
noticed, premising that in the same clause is found the supervision
and control of partnerships following directly after the supervision
and control of unincorporated societies and associations, subjects
analogous in the unincorporated membership, and the close and
confidential relations of the members in each class. Thus in
Stockdale v. Ullery, 1 Wright 486, a partner was restrained from
pawning or pledging the notes of the firm for his own debts. So
a partner may be restrained from doing acts prejudicial to the
estate of a deceased partner: Holden’s Admin’r v. McMakin, 1
Pars. 284, And a person may be restrained from doing business
contrary to a lawful agreement not to do so: Palmer v. Graham,
1 Pars. 476. So to restrain the use of a party-wall before pay-
ment of a moiety of the cost: Sutcliff v. Isaacs, 1 Pars. 494. To
prevent the holder of a legal title from conveying it away
contrary to equity: O'Neil ». Hamilton, 8 Wright 18. To
restrain associates from denying the right of one chosen by
a publishing company as the editor of a paper, and preventing
his publication of it: Peacock v. Cummings, 10 Wright 434. To
prevent a usurpation of power by a portion of a body which should
be a unit, as the Common Council of Philadelphia: Kerr ». Trego,
11 Wright 292. To restrain an unlawful sale under execution of
the property of the wife for the debt of the husband: Lyon's
Appesl, 11 P. F. Smith 15. Without further citation, Kisor’s
Appeal, 12 P. F. Smith 428, may be instanced as a case in point.
There a deed was made of a church property to trustees, for the
use of two congregations, with a provision for division in a certain
manner, if conducive to the interests of the parties. One congre-
gation took exclusive possession. Held to be a dispute between
members of an unincorporated society in relation to their rights
and privileges, and not merely as tenants in common of real estate,
and equit jurisdiction to restore the excluded party to their
l#hts. utter v. Trustees of First Reformed Dutch Church, 6

right 508, is also an authority on this point. The decree of the
court below, dismissing the bill, is therefore reversed, and the bill
restored, and report of the master confirmed, and it is hereby
ordered and decreed, that the defendants named in the bill of the
plaintiffs, be enjoined and restrained perpetually from using the
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said church described in the bill; for the purpose of holding Sun-
day or Sabbath schools therein, and that the defendants pay the
costs. )

WiLiLawms, J., dissenting.—I concur in the construction given
to the articles or canons in this case, but I dissent from the decree
on the ground that the evidence does not show that any such injury
has arsen, or is likely to arise from the act complained of, as
warrants the interposition of a court of equity to restrain it by
injunction.

Vought versus Sober.

1. Vought sued Sober before a justice on a note; both parties appeared
on the return-day and the case was continued on the application of defend-
ant: parties again appeared and by ‘common consent” continued until
May 7th, when, plaintiff not appearing, the justice entered ‘judgment in
favor of the defendant by nonsuit.” Held not to be a judgment on the
merits nor & bar to another action. ,

2. The failure of plaintiff to appear on the day of continuance was the
same as if he had failed to appear at the return. :

3. Aot of March 20th 1810, sect. 6, authorises a justice to nonsuit a
plaintiff for failure to appear on a continuance.

January 31st 1873. Before REap,C. J., A6NEW, WILLIAMS
and MERCUR, JJ. SHARSWOOD, J., at Nisi Prius.

Error to the Court of Common Pleas of Northumberland
county : Of September Term, No 28.

This was an action of debt, commenced October 29th 1868, by
John Vought against Isaac J. Sober. The cause of action was
this note :—

«100
Six months after date, for value received, I promise to pay to
the order of Wm. M. Ellis one hundred dollars, without defalca-

tion or stay of execution.
Dated, Paxinos, June 8th 1867.

Endorsed—Wwu. M. ELL1s.”

A suit on the same note had been previously instituted before a
justice of the peace; the following are the docket entries in the
case :—

“John Vought v. Isaac J. Sober. Summons issued April Tth
1868, returnable April 16th 1868, at 4 o’clock p. M. And now,
April 16th, 4 p. M., plaintiff appears by his attorney, Geo. D.
Haughawout. Defendant present. Plaintiff claims, by his attor-
ney, on note given by defendant to Wm. M. Ellis, and by him
transferred to%ohn Vought, for $100. Defendant denies signa-

28 P. F. Surra—4

Isaac J. SoBER.
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ture andyasks contihuance.;) Plaintiff grantsit. Continued until
Saturday, April 21st, at 10’clock ». M. And now, April 25th, par-
ties appear. Plaintiff’s witness not present. By common consent
agreed that suit be continued until May Tth, at 7 . M. And now,
l&ay Tth, 7 p. M., defendant appears. DPlaintiff not appearing,
defendant asks and justice grants nonsuit; judgment in favor of
- defendant by nonsuit, plaintiff for costs of suit, "and §1 for
defendant’s reasonable costs and trouble in attending the suit.
Plaintiff appeals. Transcript given May 22d 1868.”

The case was tried March 28th 1872, before Rockefeller, P. J.

The plaintiff gave the note in evidence with some testimony to
su}’)lport it, and rested.

he defendant then gave in evidence the foregoing docket en-
tries of the justice and proved that the suit was on the same note.

The justice also testified that the defendant was called by the
plaintiff before him and examined as a witness ‘in reference to
this suit. He was examined pretty fully about the merits of
this note. This was after the case was opened on the first appear-
ance of the parties. The examination was with reference to the
signature; the defendant said he never signed the note. The
amount claimed was $100.”

The court charged the jury that if they believed from the evi-
dence that former suit beforergoseph Ramsey, Esq., a justice of the
peace, was for the same cause of action, that is to say, on the same
note given in evidence by the plaintiff in this case; that the parties,
both plaintiff and defendant, having once apEeared, as appears
from the transcript of the justico and the other evidence in the
case, and the plaintiff having made his claim for one hundred dol-
lars, the amount of the face or principal of the note only, before
the said justice, which was denied by the defendant, the justice
of the peace afterwards had no right to enter a judgment of non-
suit against the plaintiff, and that he having done so, the effect of
it was a judgment in favor of the defendant, from which the plain-
tiff’s only remedy was by an appeal, and their verdict should be
for the defendant.

The verdict was for the defendant. The plaintiff took a writ
of error and assigned the charge of the court for error.

L. H. Kase (with whom was S. P. Wolverton), for plaintiff in
error, cited Act of March 20th 1810, sect. 6, 1 Br. Purd. 852, pl.
51; Haws v. Tiernan, 3 P. F. Smith 193 ; Carmony v. Hoober,
5 Barr 307 ; Fisher v. Longecker, 8 Id. 410.

W. A. Sober, for defendant in error, cited Gould v. Crawford,
2 Barr 89; Lawver v. Walls, 5 Harris 76; Haws v. Tiernan, 8
P. F. Smith 193. :
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The opinion of the court was delivered, May 17th 1878, by
WiLLiaMs, J.—The judgment of nonsuit rendered by the jus-
tice in the previous suit, brought on the same note, is no bar to the
action in this case. It was not a judgment on the merits, after
hearing the proofs and allegations of the parties, but a judgment
of nonsuit in default of the plaintiff's appearance on the day to
which the hearing of the case had been continued. It is imma-
terial that the plaintiff appeared by attorney on the return-day
of the summons, if he was guilty of such subsequent neglect as
authorized the judgment. It was as much his duty to appear on
the day to which the hearing of the case was adjourned, as to ap-
pear on the return-day of the writ; and for his default in not ap-
pearing, no judgment except that of nonsuit could be properly
rendered against him. Why then should it be regarded as final
and conclusive of the rights of the parties? It was not rendered
after hearing their proofs and allegations, as was the judgment
of nonsuit in Craw?ord v. Gould, 2 Barr 89, which was con-
sequently held to be final, regardless of its form ; nor was it entered
after the appearance of the parties on hearing, as in Lawver v.
Walls, 5 Harris 75, because the plaintiff was not able to substantiate
his claim. If it had been, then it might be regarded as equivalent
to a judiment that the plaintiff had no cause of action. DBut it
was, as the docket entries show, a judgment of nonsuit in default
of the plaintiff’s appearance; and in his absence no other judgment
could be rightfully entered against him. It is conceded that if the
judgment had been rendered in default of the plaintiff’s appear-
ance on the return-day of the writ, it would not be conclusive of
the rights of the parties. Why then should it be when entered in
default of his appearance on the day to which the hearing was
continued ? The default in the one case is the same as in the
other; why then should not the judgment be the same? It would
be a narrow construction of the act to hold, if the plaintiff ap-
pears on the return of the writ and the hearing of the case is con-
tinued to a subsequent day, that the justice has no power to enter
a judgment of nonsuit against him under its provisions, if he fails
to appear at the time appointed for the hearing; and it would be
a harsh construction to hold that a judgment of nonsuit against the
plaintiff, that such default is conolusive of the rights of the parties
and a bar to any subsequent suit for the same cause of action.
The act is susceptible of a more reasonable construction. It
undoubtedly authorizes the justice to give judgment against the
plaintiff by nonsuit in default of his appearance either on the daﬁ
:Epointed by the summons, or on any subsequent day to whic
e hearing may be continued. The justice, therefore, had power
to enter the judgment of nonsuit, and its only effect was to put an
end to the action without concluding the rights of the parties. .
It follows that the court below erred in charging the jury that the
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parties having ‘once appeared, the justice of the peace afterwards
had no riiht to enter a judgment of nonsuit against the plaintiff,
and that, having done so, the effect of it was a judgment in favor
of the defendant, from which the plaintiff’s only remedy was by
an appeal, and their verdict should be for the defendant.
Judgment reversed, and a venire de novo awarded.

’

McNinch and Wife versus Trego.

1. J. and E., partners, purchased two lots which were paid for by firm goods.
The deed was made to I. He, his widow and a mino!:lchild, o{mtinued in
possession for more than seven years : and the widow made improvements with
the knowledge of E., who afterwards recovered in ojectmeutezfainst a tenant
of the child. The child brought ejectment against E. Held, that without
an aoknowledgnent in writing of a trust in K., or notice of his claim, the
limitation in the Act of April 22d 1856, sect. 6, barred E., although in pos-
session at the issuing of the writ.

2. When the cestui que trust isin possession during the running of the
statute, the limitation does not apply, the possession heing a continued claim
of the trust. ‘

3. Clarke v. Trindle, 2 P. F. Smith 492, recognised.

January 81st 1873. Before REaD, C. J., AGNEW, WILLIAMS
and MERCUR, JJ. SHARSWOOD, J., at Nisi Prius.

Error to the Court of Common Pleas of Northumberland
county : No. 19, of September Term 1872.

This was an action of ejectment, brought October 23d 1865, by
Marian Trego, by her next friend, &c., against E. Skiles Trego
for a house and lot in Milton, Northumberland county, being
the westermost of the two lots hereafter mentioned. During the
pendency of the case the plaintiff having attained age, and
intermarried with William McNinch, the record was amended by

| inserting the names of William McNinch and Marian his wife as

plaintiffs.

The case had been before tried, and resulted in a verdict for
the plaintiffs ; the judgment having been reversed by the Supreme
Court it was tried the second time, March 18th 1872, before
Rockefeller, P. J.

The title to the premises in dispute in 1845 was in Dr. William
McCleery.

The plaintiffs gave in evidence decd dated February 1st 1850,
from McCleery to Jacob K. Trego for two lots of ground, Nos. 4
and 5in MecCleery’s addition to Milton, for the consideration of
8500, recorded June 22d 1858. Deed for the same lots dated
March 25th 1850, from Jacob K. Trego to Eli Trego, his father, for
the consideration of $1500, recorded June 22d 1853. Deed for
same lots dated April 9th 1850, Eli Trego to Elizabeth Trego,
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wife of/Jacob 'Ki0Trego;. consideration ¢ natural love and affec-
tion,” recorded June 22d 1853. Will of Elizabeth Trego, dated
March 1st, and codicil dated March 20th 1858, proved June 29th
1858, devising to her daughter Marian (plaintiff ) theinterest of all
testatrix’s real estate till she arrived at twenty-one years, and
then the whole of her real estate in fee

The plaintiffs here rested. :

The defendant gave evidence by A. J. Chapin that Jacob Tre,
and the defendant were in partnership as foundrymen in 182(5)
under the firm name of E. 8. Trego & Co. ; that about that time
Jacob Trego told witness he had purchased the two lots of Dr.
McCleery ; he intended to build on one, and the other he intended
for the defendant ; Jacob built on the one lot ; he was then in feeble
health ; defendant had lived on the western lot about ten years.

There was evidence by a number of other witnesses of a similar
character. ‘

There was evidence also that Jacob principally kept the books
of the firm, the defendant having access to them ; Jacob said the
houses were to be built principally out of the foundry; McCleery
got castings from the foundry in payment of the purchase-money
of the lots; the lots were paid for by castings.

Defendant gave evidence for the purpose of showing that the
conveyance to Eli Trego, the father, was not bond fide, but for the

urpose of defrauding the defendant and the creditors of Jacob.
gacob died in June 1853.

He gave evidence that Rebecca Caldwell rented the property
from KElizabeth Trego, the widow of Jacob Trego, and occu-
pied it under her in 1858 and 1859. In 1859 the defendant
brought an ejectment for the lot against Mrs. Caldwell, in which
she alone defended ; the attorneys who appeared for her by leave
of the court withdrew their appearance, and on * an agreement filed
April 8d 1860,” judgment was entered for the plaintiff in that
suit ; from that time the defendant had been in possession.

He gave in evidence the account of McCleery with the firm of
E. 8. Trego & Co; the charges amounted to $1105.10; the credits
g;re to the same amount; one of them was “by J. K. Trego,

00.”

The defendant, who was examined as a witness, testified that
“Dr. McCleery paid these two lots on that account.”

In rebuttal the plaintiffs gave evidence by Mrs. Caldwell that
gshe had rented the house whilst she lived in it from Mrs. Trego,
the widow.

Mary Critzer testified that she lived with Jacob for eighteen
months from the fall of 1851 ; there was no partition fence between
the lots ; Jacob used the western lot the same as he did the other;
the defendant had not used the lot during that time.

Peter O. Campell testified that he built a house for Mrs. Trego
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on the premises in 1858, and completed it in 1854 ; the defendant
lived near the lot during the time ; it was built against the house
of Jacob; on the west end of it; the building was paid for by
Mrs. Trego ; the lintels for the house were of iron, and were cast
by the defendant, he knowing that they were for the house; wit-
ness told defendant he was going to build an addition to Mrs.
Trego’s house ; defendant was there frequently whilst witness was
building the house; defendant could not come out of his house
without seeing the building going up; Mrs. Trego moved into the
house in the fall of 1854.

There was additional evidence from a number of witnesses that
the defendant knew of the building going up ; that when he was
told that he should have given notice to Trego, he replied
that he did not know then that he had title. Also, that %d.rs
Trego had ococupied the house by herself and tenants up to her
death ; and Mrs. McNinch by tenants under her guardian until
the recovery against Mrs. Caldwell in 1860. '

They gave in evidence the accounts of the defendant and Jacob
Trego from the firm books. .
The balance against the defendant was $3850.61. The balance
against Jacob was $3352.68. In his account under date of June

13th 1851, was this charge: “To William McCleery, $500.”

The plaintiffs’ first point was :—

The plaintiffs have shown a perfect legal title to the lot in dis-
pute, that the deed from Dr. William McCleery to Jacob K. Trego,
that from Jacob K. Trego and wife to Eli Trego, and that from-
Eli Trego and wife to Mrs. Elizabeth Trego were put upon record
in the recorder’s office in Northumberland county, on the 22d of
June 1858, and if the jury believe that Mrs. Elizabeth Trego, in
August or September 1853, entered upon the lot in dispute, and
made valuable improvements upon the same, and kept possession
thereof from that time until her death in 1858, and that after her
death the lot remained in possession of Rebecca Caldwell, to whom
she had leased in her lifetime, as the tenant of her daughter
Marian, until the 21st day of March 1859, the date of the writ
of -ejectment by Eli S, Tre]%o against Mrs. Caldwell, without any
title or interest in the said Eli S. Trego having been acknowledged
to exist by the said Elizabeth at any time during her said posses-
gion, or by any guardian of the said Marian, after the death of
her said mother, then the 6th section of the Act of the 22d of
April 1856, prevents the defendant from setting up his alleged

uitable title against the said legal title of the plaintiff, Marian

cNinch, and the verdict of the jury should be in favor of the
plaintiffs.

The court answered: ¢ We cannot answer this point as re-
quested. The plaintiffs have shown a perfect legal title to the lot
in dispute ; the deed of Dr. William McCleery to Jacob K. Trego,
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that from/ Jacob | K.OTrego/and 'wife to Eli Trego, and that from
Eli Trego and wife to Mrs. Elizabeth Trego were put upon record
in the recorder’s office of Northumberland county, on the 22d of
June 1858 ; but under the evidence in this cause we cannot charge
¢ that if the jury believe that Mrs. Elizabeth Trego, in Aungust or
September 1858, entered upon the lot in dispute, and made valu-
able improvements upon the same, and kept possession thereof
from that time until her death, in 1858, and that after her death
the lot remained in possession of Rebecca Caldwell, to whom she
had leased in her lifetime, as the tenant of her daughter Marian,
until the 21st day of March 1859, the date of the writ of eject-
ment by Eli S. C[{ego against Mrs. Caldwell, without any titfe or
interest in the said Eli S. Trego having been acknowledged to
exist by the said Elizabeth at any time during her said possession,
or by any guardian of the said Marian, after the death of her said
mother, then the 6th section of the Act of the 22d of April 1856,
prevents the defendant from setting up his alleged equitable title
against the said legal title of the plaintiff, Marian McNinch, and
the verdict of the jury should be in favor of the plaintiffs.’

“The said 6th section of the Act of the 22d of April 1858,
provides that ¢ No right of entry shall accrue, or action be main-
tained for a specific performance of any contract for the sale of
any real estate, or for damages for non-compliance with any such
contract, or to enforce any equity of redemption after re-entry
made for any condition broken, or to enforce any implied or re-
sulting trust as to realty, but within five years after such contract
was made, or such eqnity or trust accrued, with the right of entry,
unless such contract shall give a longer time for its performance,
or there has been in part a substantial ‘ormance, or such con-
tract, equity of redemption or trust shall have been acknowledged
in writing to subsist by the party to be charged therewith within
the same period—provided, &c.: Purd. Dig. 6564-5, pl. 13. I
instruct you that if you find from all the evidence in the cause
that in 1846 the two brothers E. Skiles Trego and Jacob K.
Trego were partners, that they purchased from Dr. William Me-
Cleery two lots of ground adjoining each other, for which he was
to receive from the firm, and was subsequently paid, five hundred
dollars in work at their foundry—that Jacob K. Trego immediately
took possession of the eastern lot, and E. Skiles Trego of the
western lot of the two thus purchased—that these lots were paid
for by castings out of the foundry, that Jacob K. Trego, without
the knowledge of E. Skiles Trego, took the deed for the two lots,
then the said E. Skiles Trego became the equitable owner of the
western lot (being the lot in dispute in this case), and of a result-
ing trast to him for the same. This was so decided when this
case was before the Supreme Court, in my opinion, and I so charge
you that if you find the facts as here stated, there has been in
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part a substantial performance, within the meaning of the said 6th
section of said Act of Assembly, and the mere fact that Mrs.
Elizabeth Trego, after the death of her husband, Jacob K. Trego,
took possession and held it from 1858 to 1858, and by her tenant
from that time to the 21st of March 1859, will not prevent the
defendant setting up his equitable title against the legal title of
the plaintiffs.” -

There were other points submitted by each party, not necessary
to notice here.

The jury found a verdict for the defendant. The plaintiffs took
out a writ of error and, with others, assigned for error the answer
to their first point.

J. W. Comly (with whom was J. W. Brown), for plaintiffs in
error, referred to Act of April 22d 1856, sect. 6, Pamph. L.
632, 2 Br. Purd. 930, pl. 14; Rider v. Maule, 10 Wright 876.

S. P. Wolverton and G. F. Miller (with whom was J. Porter),
for defendant in error.—The limitation under the Act of 1856,
in relation to a parol trust does not apply to cestui que trust in
possession : Smith v. Tome, 18 P. F. Smith 158 ; Clark v. Trindle,
2 Id. 492; Richards v. Elwell, 12 Wright 361.

The opinion of the court was delivered, March 17th 1873, b

AGNEW, J.—When this case was here before, the only question
was whether under the facts then in evidence a trust arose for E.
S. Trego under the purchase by his brother Jacob. These facts,
as stated in the opinion of the present Chief Justice, were that the
brothers, partners in a foundry, purchased two lots of Dr. Wm.
McCleery for $500, to be paid in castings out of the foundry. The
purchase-money was so paid. Jacob took possession of the east-
ern lot, and Eli of the western lot, and Jacob without the knowledge
of Eli took the deed in his own name. In answer to a point the
court below instructed the jury against the trust, and this court
_reversed the judgment on this point alone, being of the opinion that a
trust for Eli S. Trego did arise under the circumstances. In the
resent case a new question is brought up arising on these facts.
ghe original purchase of McCleery was in 1846, and the deed was
made to Jacob in February 1850. In March 1850 Jacob conveyed
the lot in dispute (inter alia) to his father, Eli Trego, who with
his wife conveyed this lot in April 1850 to Mrs. Elizabeth Trego,
wife of Jacob Trego. Jacob wasthen in declining health : and the
partnership was dissolved sometime afterward, perhaps in 1852 or
1858. The precise date is not given, but under the last date, 1851,
the accounts of the partners appear to have been balanced, exhibit-
ing in Jacob’s account a balance against him of $8352.68 and
against Eli a balance of $3850.61. In Jacob’s account he was
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charged with, 8500, by Wm. MecCleery, being just the amount of
the purchase-money of the two lots, and in the account of Dr.
Wm. McCleery, he was credited with the same sum $500 by Jacod
Trego. Thus with this charge against Jacob for the purchase-
money, the balance against Eli S. Trego in the partnership account
was, including subsequent entries, much greater than that against
Jacob. Jacob died in June 1853, the deeds were recorded in that
month, including the deed from Mr. Eli Trego and wife to Mrs.
Elizabeth Trego, wife of Jacob. In the same year Mrs. Trego
being in the goaseasion of the lot went on to build upon it. She
built a good brick house immediately in sight from Eli S. Trego’s
door and of the foundry, where he must have seen it from day to
day. He gave no notice of any claim of title on his part during
the progress of the building, and suffered Mrs. Trego to retain
Eoueeaion by herself and her tenants until the year 1859, when
e brought the first ejectment, in which he obtained judgment by
default ;f&inst her tenant and upon this judgment turned out the
tenant, Mrs. Trego having died in 1858. Thus Mrs. Trego being
messed of the legal title adversely to the trust under which Jacob
held, in the first instance, for Eli, was suffered to place val-
uable improvements on the property and to remain in possession
for more than five years after 1853 and more than two years after
the passage of the Act of 22d April 1856, without any acknow-
ledgment on her part of the trust either verbal or written, and
indeed without any assertion of thetrust by Eli 8. Trego. Under
these circumstances the plaintiffs in their first point asked the court
to charge that the 6th section of the Act of 22d April 1856, there
being no acknowledgment of the trust, was a bar to the defendant’s
claim by way of a resulting trust. The learned judge in the court
below seems to have misconceived the bearing of the point, or else
relying too confidently on what he supposed was the decision of
this court in the former writ of error, did not charge upon the
question of limitation under the 6th section of the Act of 1856,
but charged in substance and effect, that if the jury found the ex-
istence o%the trust under the former opinion of this court, and that
Eli S. Trego had gone into possession under it, his equitable title
was sufficient and would prevail against the legal title of the plain-
tiffs. But the error of the learned judge was this, that the point
conceded the trust and asked the court to charge that it was barred
by the limitation contained in the 6th section of the Act of 1856,
because there had been no acknowledgment of the trust by Mrs.
Trego as required by that section for more than five years after
thee%ega.l title had been vested in her, while he refused the instruc-
tion and rested the case on the mere existence of the trust. It is
true he seems to have thought that the limitation contained in the
6th section was inoperative on the ground that Eli S. Trego had
gone into possession : and in this court the charge has been en-
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deavored to be supported on the same ground, under the decision
in Clark'v. Trindle,’2' P.'F. Smith 492, and other cases. There
is no question of the soundness of these decisions, that when the ces-
tui que trust is in possession during the running of the statute, the
limitation does not apply, the possession being a constant assertion
and continual claim of the trust. But the plaintiff’s point assumed,
and the evidence very clearly established the fact of Mrs. Elizabeth
Trego’s possession under the legal title, and Eli S. Trego’s non-
claim of the trust during a greater period than five years from her
taking possession and even more than five years after she had built
her house. To meet this the 6th section of the Act of 1856 re-
quires that the trust shall be acknowledged by writing to subsist,
otherwise no right of entry shall accrue or action be maintained to
enforce the trust. The court below ought to have affirmed the
first point and submitted the facts on which it rested to the decision
of the jury.
Judgment reversed, and a venire facias de novo awarded.
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Bank of Commerce’s Appeal.

1. The members of a building association were entitled to a loan on each
share. One assigned his stock in the association and delivered the certificate
to a bank for a loan, with power of attorney to transfer. He borrowed from
the association the full amount to which he was entitled and transferred his
stock to it, the bank still holding the certificate. The stock was not transfer-
red to the bank on the books of the association—there was no provision in
the charter for such transfer. The association expired and the assets were
distributed by the officers amongst the stockholders shown by their books,
including the association, without notice from the bank. Held, that the offi-
cers were not liable to the bank on the certificates held by it. .

2. As between a corporation and corporator, the stock-book is evidence of
their relation ; the certificate is secondary evidence.

3. Assignment of a oertificate is only an equitable transfer and must be
produced to the corporation and a transfer made.

January 8th 1873. Before READ, C. J., AaREW, WILLIAMS
and MERCUR, JJ. SHARsWoOD, J., at Nisi Prius.

Appeal from Nisi Prius: In Equity: No. 87, to January Term
1869.

This was a bill filed December 19th 1868, by the National Bank
of Commerce against Henry Troemner (President), John H. Wahl
(Vice President), Augustus C. Miller Treasnrelzi Henry Eggel-
ing (Secretary), Frederick Stacke and others, directors of the
Citizens’ Building and Saving Fund Association.

The bill set out:

1. The incorporation of the association on the 1st of ggt):ember
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1856, to, continue for. ten years; the articles of association were
made part of the bill.

2. The association organized by the election of their officers,
and issued 2000 certificates of stock.

3. Payments of §1 per share were made monthly.

4. The defendants were officers of the company, as above stated,
and as such the whole ‘“business and assets” of the association
were confided to them.

5. John P. Persch became owner of 36 shares of the stock of
the association, and in 1861, after he had paid $50 on each share,
he transferred the same to the plaintiffs, and the plaintiffs subse-
quently applied to Eggeling, the secretary, to enter the transfer
on the books of the association. He declined to do so; plaintiffs
still owned those shares.

6. Whilst plaintiffs were owners of the 86 shares of stock, the
defendants, without notice to them, and without their knowledge
and consent, divided and distributed among themselves and other
stockholders, to the exclusion of the plaintiés, all the assets of the
association.

7. The period for which the association was incorporated had
expired, and the association had ceased to do business; the assets
amounted to more than enough to paly the debts of the association,
but although the plaintiffs were entitled to a share of the assets in
mportion to the number of shares of stock owned by them, they

received no part of the balance of the assets, and had not
been able ‘“‘to procure or examine any account or statement in
relation to their receipts and payments,” &c.

The prayers were :

1and 2. That the defendants should make a discovery of the
business and assets of the association and the doings of the officers,
and account for their receipts and expenditures on account of the
association.

8. That the liabilities of the association be ascertained, and de-
fendants pay plaintiffs their share of the surplus.

4. That the association be wound up under the direction of the
court.

By the articles of association it was declared, that its object
was the accumulation of a fund by the savings of its members, to
enable every stockholder to invest his savings and purchase real
estate; every stockholder, for each share that he should hold, to

$1 initiation fee and §1 every month, until the value of the
whole stock should be sufficient to divide to each share $200, and
when $200 should have been paid on each share, the “association
ghall determine and close.” Every stockholder should be entitled
to have a loan for each share held by him.

Loans were to be taken by the stockholders in the manner spe-
cified in the articles, such loans to ‘“be secured by the transfer
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of the certificate’of 'stock’to'the association, as collateral security,
or by bond and warrant and mortgage on real estate.” A stock-
holtfver obtaining a loan was to secure it by bond and mortgage,
and transfer to the association “as collateral security, the same
number of shares as he shall loan from said association,” and on
repayment, all the securities to be retransferred to him. Should
he fail to repay, the securities to be sold, and the balance, if any,
after deducting his indebtedness, to be paid to him. A stockholder
in arrears to the association not to be entitled to any loans.

All transfers of shares shall be made by the secretary ; the stock
to consist of no more than 2500 shares.

The answers of defendants averred that Persch owned 80 shares
of the stock of the association, on which $50 per share had been
paid ; that he owed the association $7200 on 86 shares of the stock,
which were transferred to the association, that afterwards from
July 10th 1861, to September 15th 1862, he borrowed on the rest
of his shares §7803, and when the payments of instalments by
stockholders ceased, Persch was indebted to the association $697.50;
no notice was given to the association of the transfer of Persch’s
stock to plaintiffs until 18 months after the expiration of the char-
ter : at theclose of the association there were no assets to be di-
vided, but about November 1866, the association in accordance with
" its articles had wound up its affairs, and all stockholders known to

the defendants, or holding stock on the books of the eomEany, with
the exception of a few shares, having received for each share $200,
a committee was appointed to collect the outstanding assets, and
appropriate them to the payment of those shares. The plaintiffs
didp not “upply during the continuance of the charter to have the
stock transferred on the books; nor did they comply with the
requirements of the charter as stockholders, and they were not
entitled to be recognised as stockholders.

A replication was filed, and testimony taken by an examiner. On
the filing of his report, John B. Gest, Esq., was appointed master.
He found the facts substantially as set out in the bill and answer.

He further found, that there was nothing in the charter of the
agsociation, nor on the face of the certificates, providing any mode
for transferring stock ; but the company kept a boog in which
transfers were entered, and these were noted on the back of cer-
tificates when presented. In 1861 Persch became the owner of
80 shares of the stock, which were transferred to him on the books
of the association, and the transfers noted by the secretary on the
back of the original certificates, which were not surrendered.

He obtained loans from the association to as large an extent
a3 his stock entitled him, and continued to pay the tgiuea on said
shares until they were paid up. On some of the shares loans had
been granted to prior owners thereof, which loans he assumed to
pay. These loans commenced in the year 1858, and continued
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until Augnst 1865 |the loans for 80 of said shares being after the
assignment to complainants.

o, secure some of these loans, Persch gave security on his real
estate, and also transferred to the association 20 shares of stock
of the Jefferson Fire Insurance Company, and gave judgment
bonds for the whole. He also offered to give the gO shares of its
stock as security, and they were accepted. There was no evidence
of any actual assignment of the 80 shares of stock to the associa-
tion, * * *

On the 14th day of November 1862, Persch transferred to the
Bank of Commerce for value received, 36 shares of the stock of
the association, and delivered to the bank a formal assignment
thereof and the certificates for the 36 shares, which have. ever
since been held by the bank.

The assignment was absolute and purported to be for value; in
the same instrument was a power of attorney irrevocable to transfer,
with blank for the attorney’s name.

The association under its charter expired December 1st 1866 ;
the defendants were then officers of the association. As such
officers, defendants, after the expiration of the charter, collected
the outstanding assets of the association, and have divided the
proceeds among the stockholders whose names appeared on the
books, and were not indebted to the association for loans to the
amount of the stock held by them. The association was never
during the period of its charter, notified of the assignment of the
86 shares to complainants: but in the year 1868, a demand was
made by complainants’ counsel, of Henry Eggeling, the secretary, -
to have the transfer entered on the books; this was declined.

The defendants treated the whole 80 shares in the name of John
P. Persch, as still being his, and as being more than repaid to him
by the amount of the loans obtained by him, which exgeeds the
value of the stock.

1. The master reported that the assignment to the plaintiffs,
dated November 14th 1862, gave them a good title to the 86 shares
of stock. It is absolute in its form, purported to be for a valuable
consideration, and is unimpeached by any evidence in the cause.
There is no reason why such a chattel should not pass by assign-
ment. It is true that the bank did not cause the transfer to be
noted on the books of the association, and did not obligate them-
selves in writing to pay the monthly dues, interest and fines, and
to fulfil the requirements of the constitution of the company. No
dues and fines are claimed to be due upon the stock. * * *

2. Had the building association a lien on the 86 shares for the
loans made to Persch? * * *

It is to be observed in the first place, that the building asso-
ciation were certainly as much bound to have the certificates of
stock transferred to them when they lent money to the holder, as

the bank could be.
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They did\not [take this precaution, either by the negligence of
their officers, or because they were satisfied with the other secu-
rities received, they permitted Persch to retain the certificates and
use them. * * *

As the charter provides that security for loans may be either
the transfer of the certificates of stock to the association, or, bond
and warrant, and mortgage on real estate, did not the possession
of the certificates by Persch warrant the bank in assuming that
no loan had been then made on the security of these shares, or
could be made afterwards, the certificates being in their own pos-
session? * * * The charter of the association gives it no lien on
the stock for loans, except by a transfer.

The master reports that no such lien exists in this case.

The master recommended a decree :

1. That the plaintiffs, since the 14th day of November 1862,
have been the lawful owners of 86 shares of the stock of the Citi-
zens’ Building and Saving Fund Association.

2. That the association had no lien upon the said shares, for
moneys lent to John P. Persch by the association.

8. That the defendants were trustees for the stockholders of the
association, in winding up the affairs thereof, and in dividing or
otherwise disposing of its assets ; and that the plaintiffs were en-
titled to have received as the holders of 86 shares, their propor-
tion of the assets coming into the hands of defendants.

4 and 5. That it be referred to a master to take an account,
&c.; and the defendants pay to the plaintiffs the amount, if any,
due to them. .

Exceptions were filed to the master’s report.

On hearing at Nisi Prius the bill was dismissed with costs.

The plaintiffs appealed to the court in banc and assigned for
error the dismissal of their bill.

F. Heyer and G. M. Dallas, for appellants.—The certificates
in the hands of the plaintiffs were not subject to the equities be-
tween the association and Persch ; they were practically negotiable
securities : Bank v. Lanier, 11 Wallace 369; Railroad v. Lewis,
9 Casey 83; N. York & N. H. R. R. v. Schuyler, 34 N. York
R. 30; Bridgport Bank v. N. York & N. H. R. R., 30 Conn.
231.

W. J. Aldrich and H. R. Warriner, for appellees.—The plain-
tiffs were bound to take notice of all the provisions of said charter:
Union Bank v. Laird, 2 Wheaton 890; Sabin v. Bank of Wood-
stock, 21 Vermont 855; Rogers v. Huntingdon Bank, 12 8. & R.
77; Morgan v. Bank, 8 Id. 73; Mechanics’ Bank v. Earp, 4
Rawle 384 ; Grant ». Mechanics’ Bank, 15 S. & R. 140.
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Until a/transfer upon_the books, the assignee has-a mere equi-
table cluim, and is liable to every equi subsisting against the as-
signor: Bayard v. The Farmers’ and Mechanics’ Bank, 2 P. F.
Smith 232; Farmers’ Bank v. Inglehart, 6 Gill 50; Walsh v.
Stille, 2 Pearson 17 ; Bury v. Hartman, 4 8. & R. 175; Gourdon
v. Ins. Co. of N. A., 1 Binney 480; Wheeler v. Hughes, 1 Dallas
28; Wardel v. Edwards, 2 Johns. Cas. 260; Brindle ». Mecll-
vaine, 9 8. & R.74; Angell & Ames on Corporations, § 779 ; James
v. Woodruff, 10 Page N. Y. Ch. R. 541; s. c. 2 Denio R. 474.

The opinion of the court was delivered, January 27th 1873, by

Aaxew, J.—This bill is to make the officers of an expired cor-
poration responsible for alleged negligence in the settlement of the
affairs of the corporation and the distribution of its assets, on the
ground that the complainant is the holder of an outstanding cer-
tificate of stock under an assignment, but without a transfer on
the books, or notice to the corporation or these defendants, that
the plaintiff held the stock. In point of fact, notice was not given
for nearly three years after the dissolution of the corporation and
the settlement of its affairs. As between a corporator and the
corporation, the records of the corporation, or its stock-book, as
it is called, is the evidenoce of their relation. Meetings of the
stockholders, elections and dividends, &c., are regulated by this
record. The certificate is but secondary evidence, and is never de-
manded, except when the stockholder degls with the corporation
in a contract relation. Such was the case of the Building Asso-
ciation v. Sendmeyer, 14 Wright 67. The assignment of the cer-
tificate is only an equitable transfer of the stock, and to be made
available must be produced to the corporation and a transfer de-
manded. As between adverse claimants of the certificate, the pos-
session of it with the transfer upon it is often the test of the title.
But when the corporation itself is not dealing with its stockholder
on the security of his stock, and is merely performing a corporate
duty, its own record is allit needs to consult, for whoever would
demand the privileges of a stockholder should produce the evi-
dence of his title and ask to be permitted to participate. These
defendants acted officially as the trustees of the expired corporation,
to settle its affairs under the powers conferred by the law, and in
doing so made their distribution, according to the record of the
corporation, which exhibited the membership of its corporation.
In doing this, without any notice from the plaintiff of his equitable
assignment of the stock, clearly they were not guilty of ani negli-
geuce, while the loss of the plaintiff was atiributable to his own
negligence, and negligence on their part is the only ground of his
bill. The decree of the Court of Nisi Prius dismissing the bill is
affirmed, with costs to be paid by the appellant.
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Danzeisen’s Appeal.

1. The plaintiff being embarrassed. upon defendant’s advice conveyed to
- him real estate, on defendant's parol promise that he would obtain from a
building association, on the security of the real estate, a loan, with which he
would pay plaintiff’s liabilities, repay the loan from the rents and reconvey
to plaintiff when the loan should be repaid. Held, that the transaction was
& mortgage.

2. The purpose not being to sell, but convey as security, it is immaterial
that defendant was to procure the money at a future time and from a third

rson. .
3. The defendant received the deed without consideration, except his

romise to raise the money for plaintiff; if it was not intended to be raised
1t would be a fraud and the defendant a trustee ex maleficio.

4. The plaintiffs bill charged that defendant held in trust for him; did
not allege that he was mort?gee, and prayed for account and reconveyance ;
it was dismissed below on the ground that there was no trust. The facts
set out showing it to be a mortgage, the Supreme Court sustained the bill, to
reach the justice of the case, disregarding the use in the bill of inappropri-
ate terms.

5. Barnet v. Dougherty, 8 Casey 371, distinguished. Haines ». Thom-
son, 20 P. F. Smith 434 ; Harper’s Appeal, 14 1d. 320; Sweetser’s Appeal,
21 Id. 264, followed.

January 10th 1878. Before READ, C. J., AGNEW, WILLIAMS
and MERrCUR, JJ. SHARsSWooD, J., at Nisi Prius.
8A ppeal from the decree at Nisi Prius: No. 23, to January Term
1870. )

The bill was filed December 14th 1869, by John Frederick Dan-
zeisen, against August C. Miller and Harry E. Miller, and set out:

1, 2, and 8. Two lots of land on Apple street, Philadelphia, be-
longing to John G. Keyser, were on the 6th day of January and
the 6th day of September 1847, respectively, conveyed by Keyser
to the plaintiff.

4 and 5. In 1855 and 1856 the plaintiff having become pecu-
niarily embarrassed, consulted with A. C. Miller (defendant) as to
a mode for his relief. A. C. Miller promised that if plaintiff would
convey his real estate to him (Miller) he would purchase shares
in a building association, apply the rents of the real estate to pay
the dues, and on the security of the real estate horrow money, and
thus discharge the plaintiff 's liabilities. On the determination of
the association he would reconvey the real estate to the plaintiff.

6 and 7. The plaintiff relying on A. C. Miller’s promises, “and
upon his discharging with fidelity the trust,” on the 80th of Octo-
ber 1856, conveyed the real estate to him without consideratien,
but upon his agreement and ‘ upon the trust that he would obtain
money upon the security of the real estate, discharge the plain-
tiff ‘s liabilities, apply the rents of the real estate to the payment
of the borrowed money, and reconvey the property to the plaintiff
when the rents were sufficient to satisfy the loan, whereby the said
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August, C. Miller became, the trustee of the real estate for said
purposes.”

8 and 9. A. C. Miller obtained money from a building associ-
ation on the security of the real estate, paid all the liabilities of
the plaintiff, collected the rents sufficient to pay the building as-
sociation the dues on the loans from them; the association had

. determined under its charter, and all dues and loans had been
repaid.

10, 11 and 12. The plaintiff had requested A. C. Miller to ren-

" der him “an account of his said trust,” and reconvey the real
estate to him. Miller had refused to do 80, bat in violation of his
trust had conveyed the real estate to his son, Harry E. Miller, the
other defendant, without consideration, and with the knowledge by
H. E. Miller that A. C. Miller held in trust for the plaintiff.

The prayers were for an injunction restraining the defendants
from encumbering or conveying the premises; for an account by
A. C. Miller of his “trusteeship;”’ that they reconvey the real
estate to the plaintiff, and for further relief.

A. C. Miller answered, admitting * the conveyance to him, but
denying the allegations in the bill in relation” to borrowing from
the building association, paying the dues from the rents, and that
he would reconvey to the plaintiff on the determination of the
association.

He averred that the plaintiff, being much embarrassed, and
his real estate encumbered to its full value, and being in danger of
having other judgments recovered against him, solicited the re-
spendent to purchase the real estate for the amount of the liens,
$5000, a larger amount than it would have produced at sheriff’s
sale. The respondent yielded to the solicitations of the plaintiff,
and on the 80th of October 1856, the plaintiff conveyed to him the
real estate for $5000. There was no understanding at the time
of the conveyance that the respondent should obtain money to dis-
charge the plaintiff’s liabilities, pay the loans, &c., from the
rents, and reconvey, &c. He never became plaintiff ’s trustee; no
money had been borrowed by respondent from any building asso-
ciation. Respondent had frequently offered to reconvey to the
plaintiff upon the pa{ment of all moneiys laid out by respondent,
with interest, which plaintiff wasnot willing to do, and respondent
had since conveyed, “for a good and valid consideration, ” to
Harry E. Miller, who has ever since been the sole owner of the
property.

Harry E. Miller, the other defendant, denied knowledge of
any transactions, statements, promises and agreements, between
the plaintiff and August C. Miller,” touching the real estate. He
averred that plaintiff had instituted two actions of ejectment for
the real estate, in which this respondent had been made co-defend-
ant in the same by leave of the court, as he had become owner
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“by conveyance for good and valid consideration, from A. C. Mil-
ler, by deed of March 18th 1867 ; and that the suits are still pend-
ing and undetermined.”
plications having been filed, an examiner was aEpointed.
Upon the coming in of his report, George M. Dallas, Esq., was
appointed master. He reported the facts as follows :—

“ The plaintiff conveyed the property in question to August C.
Miller, by deed dated October 30th 1856. The deed was in the
usual form, contained no words of trust, and was expressed to be
for the consideration of $5000.

‘At the time of the making of this conveyance, and for some
time previously, the plaintiff wasin circumstances of pecuniary em-
barrassment, of which he had informed the said August C. Miller,
who, as a means of relief to the plaintiff, suggested the making of
the said conveyance, which was made in consequence of that sug-
gestion, and upon the parol promise of said August C. Miller to
use the property for the purpose of obtaining a loan from a build-
ing association, to apply the rents to the repayment of such loan,
to use the money to be so borrowed for the payment of the plain-
tiff’s liabilities, and finally, to reconvey the property to the plain-
tiff when the loan to be obtained as aforesaid should be repaid.

¢ August C. Miller, by deed dated March 18th 1867 (expressed
to be for the consideration of $16,000), conveyed the property in

uestion, together with several other properties, to his son Harry
. Miller. There was in fact, no valuable consideration paid for
the said conveyance.”

After reviewing the facts and discussing the law, the master, in
his opinion said :—

“The conclusion of the master is that August C. Miller took
the property in question as trustee for the plaintiff, that the con-
veyance thereof to Harry E. Miller did not transfer it to him dis-
charged of the trust, but that he took only the naked legal title,
and the equitable estate remains in the plaintiff; and that the
plaintiff is entitled to an account and reconveyance as prayed in
this bill, and to a decree accordingly.”

Exceptions were filed to the master’s report.

After hearing, the court at Nisi Prius dismissed the bill, SHARSs-
WooD, J., delivering the following opinion :—

“I am by no means go clear as to either the facts or the law of
this case as to justify me in sending these parties to a long and
expensive account before it is finally settled tﬁat there is a liability
to account. Upon this principle I invariably act in this place.
A decree for an account is interlocutory ang not the subject of
appeal, by which the whole question can be carried up and finally
settled by a decree dismissing the bill. .

“ The law is very clearl %&id down in Barnet v. Dougherty, &
- Casey 371, that since the Act of April 22d 1856, Pamph. L. 538,
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a trust/by implication_or construction of law is raised only from
fraud in obtaining the title or from payment of the purchase-
money when the title is acquired; a subsequent payment of the
purchase-money or a subsequent fraud is not sufficient.

“ Mr. Justice Strong said : ‘It is frand in the purchase which
makes the holder of the title a trustee. Subsequent fraud, if any
exist, no more raises a trust than does subsequent payment of the
purchase-money.” He adds, ¢of course setting up the sheriff’s
deed as an absolute conveyance of both legal and equitable interest
was nota fraud from which the law implies a trust. It was nothing
more than a violation of an alleged promise, either implied or ex-
pressed, which is of no avail to induce a chancellor to decree the

urchaser to be a trustee.” I do not understand Beegle v. Wentz,

P. F. Smith 869, as laying down any other rule. Mr. Justice
Agnew says: ‘The trust in such cases arises ez maleficio, on the
principle that equity will not permit one to deprive another of a
title he actually has by such a promise not intended to be per-
formed.” There must be some evidence of fraud in the purchase
that the party obtained the title on a promisd which he did not
intend to perform. To hold that whenever a deed is made by one
man to another upon a parol promise to hold it for the benefit of
the grantor and to reconvey it—the subsequent breach of that
promise is evidence of original fraud in the promise—would be
most effectually to repeal the 4th section of the Act of 18566.

“Now, upon the facts of this case, I have very great doubt
whether there is anything more established than a subsequent
breach of a parol agreement when A. C. Miller took the title for
these lots. It is to be observed that the conveyance was upon the
consideration that Miller undertook to pay Danzeisen’s debts, to
the extent of the agreed price. No evidence was given to show
that $5000 was not a fair price. It does clearly appear from the
plaintif’s own examination that Miller did pay $3611.48-100ths
. of his debts, and the property was subject to two building associa-
tion mortgages of $§1000 each. One of them was said to have
pretty near run out. The other I infer from nothing having been
said,was new. Now it may be conceded that at the time of the
transaction Miller made to Danzeisen the promise that when he
was reimbursed what he undertook to pay off, of debts and encum-
brances, he would reconvey. There is not a syllable in the proofs
that there was any relation of debtor and creditor created by
the agreement, that Miller was to make advances to Danzeisen
and hold the property as security. If the property had turned
out to be an insufficient security, Miller coulg not have recovered
the money of Danzeisen. The bill is not indeed framed upon ;l;g
such ides. It is not a bill to redeem a mortgage but to establi
a trust. If this were all, it must be admitted, I think, that the
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case would be entirely bald of any evidence to establish a trust ez
maleficio.

¢ There is indeed some evidence upon which my mind has hesi-
tated, as to whether Miller did not represent to Danzeisen and
his wife, that the deed executed by them was a deed of trust.
The witnesses appear to use this phrase without any clear idea of
its meaning. Tll:ere was no evidence of what occurred at the exe-
cution of the deed to contradict what appears on its face. The
conveyancer, who is one of the subscribing witnesses, was examined.
He could not tell the particular circumstances of the execution of
this deed, but he states that his invariable rule was, especially
when the parties could not read, to be satisfied that they under-
stood what they were doing, and that his partner since deceased,
understood the German language, the plaintiff being a German
and having an imperfect knowledge of English. An alderman of
very high character as a gentleman of intelligence and integrity,
certifies that the contents of the deed were made known to Mrs..
Danzeisen. How much the testimony on the subject is to be re-
lied on may be gathered from the fact he denies having acknow-
ledged the deed before an alderman at all. Had the deed been
without consideration there might have been very strong reasons
for holding the evidence sufficient to show that the grantor exe-
cuted the deed upon the false representation that it was a deed of
trust, but in the face of the admitted and indisputable fact that
the grantee assumed to pay debts of the grantor to the full amount
or very near the full amount of the consideration named in the
deed, and that he faithfully fulfilled the undertaking, and that
Danzeisen has never been called upon for any of those debts, it
seems to me that it would be very dangerous to hold that a trust
ex maleficio can be established by the loose kind of testimony

iven in this case. Had Mr. Miller paid down to Danzeisen the

52000 in cash, it would not have been any stronger.’

The plaintiff appealed to the court in banc, and assigned for
error, not confirming the master’s report, and dismissing the bill.

E. R. Worrell, for appellant.
" G. Rematk, for appellees.

The opinion of the court was delivered, January 27 1878, by

Aaxgw, J.—The transaction between Danzeisen and the elder
Miller in this case, was a mortgage. The former conveyed his
property to the latter expressly as a security for money to be ob-
tained to pay his debts. Miller agreed to take the property, raise
the money through a certain building association, apply the rents
to a repayment of the loan, and to reconvey when the building
association cxpired. In Harper’s Appeal, 14 P. F. Smith 320,
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where the difference between a mortgage and a trust is very clearly
shown by our brother Sharswood, and that the former is not with-
in the Act of 22d April 1856, he says, whenever there is in fact
an advance of money to be returned within a specified time, upon
the security of an absolute conveyance, the law converts it into a
mortgage, whatever may be the understanding of the parties.
Here the intent to deliver the deed only as a security for money
to be borrowed on the faith of it, is very clear, and the time for
repayment is equally distinct.

In such a case, where the purpose of the parties is not to sell,
but to make the deed a mere security, it cannot be material that
Miller was to procure the money from an association whose busi-
ness it was to lend money on real estate security. The fact that
the parties, who were Germans, called it a trust, cannot overcome
the distinct terms of their agreement, that it was to be a security
only. Indeed, their use of &e term frust, giving to it an ordinary
gignification, only confirms the intent not to make an absolute con-
veyance. It is very evident that the deed was a mortgage, or a
trust ex maleficto would arise; for when the deed was delivered no
consideration passed. Miller procured the estate without payment
of any purchase-money, and therefore stood in no better situation
in point of fact than one in whose name a deed is taken by another
who pays the purchase-money.

In equity the estate should remain in Danzeisen, who had re-
ceived nothing but a promise to raise money for his use, unless the
promise to raise be the equivalent of the money when raised.
If the promise was not intended to be performed by Miller, the
deed was obtained by a deceit, and it was a fraud at the time ic
was delivered.

But if the promise be performed, the true intention of the par-
ties is executed, and the deed should stand as a security for the
money. It would be different had the deed been intended to ena-
ble Miller to raise money by a sale, for then Danzeisen would
intend to pass an absolute estate, and to trust the promise of Mil-
ler to apply the proceeds to his use; a breach of such a promise
would not convert Miller into a trustee, and the case in principle
would resemble that of Barnet v. Dougherty, 8 Casey 871. Bat
where no sale is intended, and the conveyance is only to be a secu-
rity for a loan to be obtained on it, the parting with the title must
be by way of mortgage, or the deed is procured by false pretence.
The law, however, rather treats the deed as a mortgage, than to
impute a fraud to Miller. In equity, where the estate is conveyed
without consideration, and for the special purpose of security for a
loan, what difference can it make that the money was not paid on
the delivery of the deed? = The grantor’s intent in its delivery is
the same in either event, while every breach of faith in the grantee
partakes of afraud. To say, therefore, that the relation of debtor
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and creditor did not arise, because no money passed at the time of
delivery,'is to' stand on & 'hard technicality, and ignore the true
intent and relation of the parties.

Miller’s intent to raise the money, which was the effective means
of procuring the title, must be viewed as the equivalent of the
money, when it is raised and applied to Danzeisen’s use. Then
the purpose of the deed is executed, and then it should stand as a
security to reimburse the money borrowed on the faith of it. It is
plainly a mortgage, therefore, and equity will so regard it, and
compel a reconveyance when the money shall have been refunded.
As was said in {Iaines v. Thomson decided in February 1872,
20 P. F. Smith 434, in all the cases the sum of the matter has
been to determine by the true nature of the transaction, whether
the conveyance was an actual sale, or a mere security for money.
But without further discussion, the case of Sweetzer's Appeal, de-
cided last year, is an authority in point, that even a sheriff s sale
will be converted into a mortgage when it is made an instrument
to carry out the agreement of the parties to raise money by way
of loan, and when the loan is subsequent to the deed: 21 P. F.
Smith 264.

At Nisi Prius this case was treated as a question of trust. The
draftsman of the bill evidently looked at it in that light, and in
that light the bill was dismissed. But a careful examination of the
bill discloses all the essential facts to support it as a bill to redeem
a mortgage, and it prays for an account and a reconveyance.
With these substantial averments and appropriate prayers, and
with the ample power of amendment possessed by the court to do
uity and reach the justice of the case, we cannot turn the plain-

out of court by reason of inappropriate terms used in the bill,
indicating a trust instead of a mortgage.

Treating the bill as substantially one to redeem a mortgage, we
are of opinion the evidence clearly proves the conveyance by
Danzeisen to Miller to be a mere security for money to be bor-
rowed for the use of Danzeisen, and therefore it was a mortgage
in law, and that Henry E. Miller was not a boné fide purchaser for
a valuable consideration without notice of the nature of the deed.
The decree of the Court of Nisi Prius is therefore reversed, the
plaintiff 's bill restored, a decree for an account to be taken be-
tween the plaintiff and the defendants is ordered, and George M.
Dallas, Esq., is appointed a master to take the account and report
the same to the court, together with the proper form of a final de-
cree, in accordance with the rules and practice in equity.
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The Union' Railroadrand Transportation Company
versus Riegel & Co.

1. Plaintiffs sh:sped oods to Indianapolis by defendants who gave this
receipt: ‘ Received, Philadelphia, &e., of (plaintiffs) the followinaln.rtioles, to
be carried and delivered upon the terms, &c., on the back of
‘Marked F., Indianapolis, for J. Furniss, care S. F. Gray, agent”’ of defend-
ants. One of the terms was, that packages should be marked with consignee’s
name, &c. The manifest corresponded with the receipt. There was evidence
that by direction of Welsh, an agent at Philadelphia, the name of Furniss
was not in fact on the box, and that he would order Gray not to deliver till
directed. Thereceipt was filled in by the plaintiff’s clerk and signed by defend-
ants’ clerk. Gray delivered the goods to Furniss who failed without paying.
In a suit for negligence; the court charged *‘ The contract depends entirely
on the verbal arrangement, of which you are judges;” Held to be error; the
contract was to be ascertained by the jury from both receipt and verbal ar-
rangement.

2. Declarations of defendants’ agent within a reasonable time after the
transaction were evidence against them.

January 13th 1873. Before ReaD, C. J., AGNEW, WILLIAMS
and MERCUR, JJ. SHARswoOD, J. at Nisi Prius.

Certificate from Nisi Prius: To January Term 1870, No. 404.

This was an action brought March 4th 1870, by Jacob Reigel,
Samuel G. Scott and others, trading as Jacob Reigel & Co., against
The Union Railroad and Transportation Company, for negligence
in the wrongful delivery of goods, sent by the plaintifis to the
defendants, to be transported by them to Indianapolis.

The plaintiffs’ allegations were that they had been negotiating
with Furniss & Co., of Indianapolis, for the sale of dry goods, but
being doubtful of the solvency of Furniss & Co., they agreed with
the defendants to transport the s to that place, to defendants’
agent there, not to be delivered to Furniss & Co. without further
instructions; that the agent delivered them to Furniss & Co. not-
withstanding. After the delivery Furniss & Co. failed, and the
plaintiffs were never paid for the goods.

The case was tried at Nisi Prius, February 7th 1871, before
Read, J. :

8. G. Scott, one of plaintiffs, testified :—

“In December 1869, a member of the firm of Furniss & Co.,
of Indiarapolis, called in our store to purchase goods. There was
nothing concluded between me and Furniss. I sent for Mr. Welsh,
agent of the Union Railroad and Transportation Company. He
came to see me on December 10th 1869. I told him we had goods
to ship to Furniss & Co. They were not to be delivered until we
instructed the Union line to deliver them. Mr. Welsh told me not
to put Furniss & Co. on the boxes, but to mark them F, In-
dianapolis, care of S. F. Gray, agent.” He said he would write
to the agent next day not to deliver the goods until we instructed
them. T told Mr. Welsh the reason, which was, because our sales-
man was anxious that Furniss & Co. should have the goods so that

is receipt.
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they might'have them foreale during the holidays. After the 10th
of December 1869, the first tim:'% saw Mr. Welsh was after the
delivery of the goods to Furniss & Co.

The plaintiff proposed to ask what Welsh then said: This was
objected to by defendant.

Judge Read admitted the question, saying: I think that what
this agent would say within a reasonable period after the trans-
action would be evidence.”

A bill of exceptions was sealed.

Witness: I told him in the following month that I was sur-

rised that the goods were delivered without our instructions. Mr.
gVelsh was also surprised. I told him we would have to look to
the railroad company. I saw him a few days after. He then said
we had given the consignees’ name on the shipping receipt, and
the company would not be responsible. I asked him whether he
had given us any directions as to drawing the shipping receipt.
He said he had not. The receipt was kept by us. The receipt
did not go from Philadelphia. It was brought back by our dray-
man. is shipping receipt is in the handwriting of Fenner, our
shipping clerk, ‘'who is now in our emplgi. It was written by our
clerk, and sent by us to Thirteenth and Market streets, and brought
back by our drayman.”

John W. Emmet testified :—* I was salesman of Jacob Riegel &
Co. in December 1869. I sold' Furniss goods about this time.
* x * | went to Indianapolis. I got there in the first part of
January 1870; I went to the depot of the Union Line, and asked if
any goods were there for Furniss & Co. They said no. The ship-

ing agent opened a book and showed me some goods thdt were
shipped to Furniss & Co., marked F' I think, to care of Gray. He
said they had been delivered. I told him they ought not to
have been delivered until Jacob Riegel & Co. had sent instruc-
tions, as the goods were not paid for.” .

James M. Fenner testified :—¢ In December 1869, I was in the
employ of Jacob Riegel & Co., a8 clerk in the store. My business
was to receive goods sold, and send them out on drays. I took
place of shipping clerk. These boxes, when I first saw them, were
marked John Furniss & Co., Indianapolis. ¢John Furniss & Co.’
was planed off, and ‘F, care of S. F. Gray,’ put on before they left
the store. 1 gave them to drayman. The drayman brought back
this slip receipt. The writing, ¢ Jacob Riegel & Co., "¢ John Furniss
& Co., ‘F,” and everything in writing but signature, is in m
handwriting. I knew of no arrangement Scott had made wit{
Welsh. Scott told me to plane off ‘John Furniss & Co.” These
blanks are supplied by the railroad company.”

Scott, recalled, testified :—<Mr. Welsh told me he had written to
Gray about the goods, after I had heard of delivery of goods to
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Furniss./ He said he had/written to Gray not to deliver the goods.
The goods have never been paid for; they are insolvent.”

For the defendant James D. Welsh testified: ‘I am the agent
of the Union Railroad and Transportation Company. On the
10th of December 1869, Mr. Scott told me he had six cases of dry
goods he wanted to ship to parties in Indianapolis, and he was not
sure they were good. I suggested to him to mark [F] care of S.
F. Gray, agent, Indianapolis, and give no other consignee. They
were to be consigned to S. F. Gray, agent; so that our agent
in Indianapolis would not know to whom to deliver them. I said
I would write to Mr. Gray, telling him what was done. He would
have asked who was the consignee; to avoid this I wrote to him to
allow them to remain in his depot. I simply told Mr. Scott to mark
the goods. I did not say to Mr. Scott that I would write to Mr.
Gray not to deliver the goods, as that would have been foolishness.
Mr. Gray would not know to whom to deliver. I wrote to Mr.
Gray on the 11th day of December. I told Mr. Scott to mark
the packages [F(? care of S. F. Gray, agent, Indianapolis, Indiana.
I wrote to Mr. Gray that as to six cases of goods, marked as I said
before, to hold them subject to our order. This was to prevent
him asking for a consignee.”

D. Buist, the slip clerk of the Pennsylvania Railroad Company,
testified that the manifest on which these goods were entered went
with the car which took the goods.

The defendants gave in evidence the receipt for the goods and
the manifest. The receipt, which was in a printed form, was:—

¢ Thas receipt, properly filled up by the Shipper, must accompany
the Freight.

PENNSYLVANIA RATLROAD CoMPANY'S FREIGHAT STATION, * * *

Received Philadelphia, Dec. 10th 1869, of J. RieeeL & Co,,
the following articles, contents and condition unknown, to be car-
ried and delivered upon the terms and according to the agreement
as specified on the back of this receipt.

arked [F] Indianapolis, Ind. For J. Furxiss & Co., care S.

F. Gray, Agt.

Number and description of packages.—Six (6) boxes %ry goods.

UIST.”

On the back of the receipt was printed, among other things,
as follows:

“It is agreed, and is part of the consideration of this con-
tract:

“1. That all goods received for transportation shall be properly
packed, and distinctly marked with the name of the consignee and
the station where and to whom consigned.” * * *

The manifest was :
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¢ Manifest of Merchandise forwarded by the Uxrox R. R. TraNs-
PORTATION Co. to Pittsburg from Philadelphia, Dec. 10th 1769.

MARK | DESTINATION |CONBIGNEE. u:;‘:,m ARTICLES. Weight
Todpls, Tnd........|SF.Gray, ag't|Home,......... |Bx. D. G., 420, 360, 380, 360, 420,
[¥] FOB ol N IR R T R

Samuel F. Gray, agent of defendant at Indianapolis, testified :
“We did receive six packages mentioned on manifest, and deliv-
ered them to Furniss & Co. I received a letter from Mr. Welsh,
dated 24th of January, stating he had sent me a letter on the 11th
of December. The letter of December 11th was never received
by me or subordinates. Mr. Emmet first called between the 2Tth
of December 1869, and first week in January 1870, to see me.
He made inquiry concerning these six packages. I informed him
they had been delivered to consignees, J. Furniss & Co. Hesaid,
lmn.dy you no word from Philadelphia to hold goods? I said I had
not.”” * * *

M. Horace McKay, a member of the firm of J. Furniss & Co.,
testified : ““ I remember the purchase of goods from Riegel & Co. ;
remember the receipt of the bill. I made no contract about the
goods. These goods were received by our firm, and delivered from
line by our draymen. We received bills from this firm by due
course of mail. There were conditions at same time as bills were
received. We received notice from Riegel & Co. There were no
directions not to receive the goods; but after they were received,
certain conditions were to be complied with. Goods were received
about middle of December. Emmet’s first visit was after the holi-
days, and about the 1st of January I saw him ; visited store sev-
eral times; came in in a friendly way. He did not tell us we
ought not to have received goods, and found no fault with us for
receiving them. We closed our house on the 26th of January, the
day our failure took place. Emmet’s next visit was two, three, or
four days after this.” * * *

The defendant proposed to ask witness: “ What would your firm
have done if you had received notice from the company, within a
reasonable time, that the delivery to you had occurred through any
mistake or alleged mistake of the company "

This was objected to by plaintiff, overruled by the court, and a
bill of exceptions sealed.

Welsh again testified: ¢ On the 22d of January 1870, Seott
notified me of the non-delivery of goods. I went up to the depot,
and found the name of consignee on manifest, receiving book, and
slip receipt book; came down and told Scott they must have put
consignee on slip receipt. I then wrote to Gray. Scott did not
then tell me he would hold the company responsible.”

Read, J., charged :—* This is an action between Jacob Riegel &



76 SUPREME COURT [ Philadelphia

[U.R. & T. Co. v. Riegel.]

Co., the plaintiffs; dnd/ the/Union Transportation Company, the
defendants, on a contract ander which the defendants were to hold
goods until farther orders. [The contract depends entirely upon
a verbal arrangement, of which you are the judges. The goods
were not sent according to the usual and ordinary terms by which
this company sends goods, but they were sent under a special
contract. 'lzhe first question is, what the contract is? The second,
whether the plaintiff has complied with the terms of the contract.
If the plaintiff complied, and the defendants did not, then the
. defendants are answerable. One of the parties to the arrangement
was & member of the firm of Riegel & Co., and I will read portions
of his testimony. Then I will read a portion of the testimony of
Mr. Welsh.” (Judge Read here read Scott’s testimony). ¢Isent
for Mr. Welsh on 10th of December 1869. I told him I had six
packages to send—that they were not to be delivered until we
instructed the Union Transportation Company to deliver them.
Mr. Welsh told me not to put the name of the firm on the packages;
he told me to mark F,care of S. F. Gray, agent, Indianapolis,
Indiana. He said he would write to ‘the agent there. f told
Mr. Welsh the reason, and that I wanted goods to arrive in time
for the holidays. I do not know whether I told him the terms of
the sale.’

¢ Then in a subsequent conversation, ¢ I think it was in January,
I said I was surprised, and said I would look to the company.’
Mr. Welsh said we had given the name of the consignee in the
[slip receipt], then I said ‘Did you give any directions in regard to
the shipping receipt * He salg ‘No.’

“Then ﬁr. Welsh said: ‘I am agent of the Union Transporta-
tion Company, my office iz at No. 415 Chestnut street. In De-
cember 1869, Mr. Scott sent for me to come to his store. I went.
He said he had goods to send to Indianapolis, to Furniss & Co.,
who were mot 8o good. I told him he had better mark the goods
F, and give no other consignee, and then the agent would not know
to whom the goods were to be delivered. I said I would write. I
did write to our agent there.’ .

“[There is the contract—there is no difference between them,
in their recollection. It would appear, then, that the contract was
specially to take these goods to Indianapolis, and not to deliver them
to Furniss & Co. Did Mr. Scott follow the instructions of Mr.
Welsh 7]

“It is in evidence that the name ¢ Furniss & Co.’ was planed
off {the boxes.] It is in evidence that they were marked exactly -
a8 Mr. Welsh directed, so that the name of the station and name
of consignee on the boxes was in accordance with Mr. Welsh’s
directions. If this be the case, then, Mr. Scott so far complied
with the instructions of Mr. Welsh.

“[Then comes another element, that of the shipping receipt,




1878.] OF PENNSYLVANIA. ™

! [U. R. & T. Co. v. Riegel.]

which, as, I understand -it, is-not a bill of lading, but merely a
shipping receipt, given by the company to the drayman who de-
livers the goods, to show that the goods have been received. 1If is
returned to the shipper, and does not go on with the goods. Where
there is a special contract, such as this was, it is a question whether
that receipt formed any part of the contract at all. The evidence
is that Mr. Scott subsequently asked Mr. Welsh whether any in-
structions were given in regard to the shipping receipt, so that
what was done with the shipping receipt does not make any dif-
ference in regard to the contract that was made.] Then this item
of direction is on the back of the receipt. (Article 1 from the
printed matter on the back of the receipt.)

“[The question is, whether Mr. Scott performed his part of the
contract. If he did defendants are undoubtedly liable, for they
have not performed their part; they did not keep the goods until
instructions. If they made this contract, no matter whether the
communication to their agent was made or not, they were bound to
keep the goods.] '

“‘Now there was another part. In order to make this more cer-
tain, there was a letter to be written. No doubt it was written.
There is no doubt it never arrived. Whether it was not mailed
by the agent or clerk of the transportation company, or whether
it was mailed or miscarried, we have no evidence. It never was
received. [If it was not put into the post-office, it was the negli-
gence of the parties; and perhaps there should have been some
testimony to show that that letter went into the post-office ; because,
when a party writes a letter and intended to send it, and it never
arrives, it is proper to trace the letter into the post-office, if any
one knows anything about it.] We can only assume that the
letter was written, and that it did not arrive. There is a good
deal in the other parts of the case, that have formed food for
argument, that have nothing to do with the case. Did Riegel &
Co. comply with their part of the contract? If they did the de-
fendants are liable.

“I am requested to charge on the following points by the defend-
ants :— . .

«<]1. The terms set forth in the receipt of 10th December 1869,
superseded the arrangement made with Mr. Welsh respecting the
- consignee of goods.” »

I decline so to charge.

¢ ¢2. On the arrival of the goods at Indianapolis, the agent there
was authorized by the terms of the said receipt to deliver them to
J. Furniss & Co.’

I decline so to charge.”

The verdict was for the plaintiffs for $1944.69.

The defendants took a writ of error and assigned for error :—

1, 2. The rulings on the offers of evidenoce.
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The part of the charge first enclosed in brackets.

The part of the charge secondly ahd fourthly so enclosed.
The part of the charge thirdly so enclosed.

The answer to the 1st point.

. The answer to the 2d point.

_[SP ok

W. A. Porter, for plaintiffs in error.—Declarations of an agent,
' made not at the time of entering into a contract, but after the
transaction is past, are not admissible in evidence against the prin-
cipal : Hough v. Doyle, 4 Rawle 291 ; Hannay v. Stewart, 6 Watts
48; ; Hubbard v. Elmer, 7 Wend. 446 ; Stiles v. The Western
Railroad Corporation, 8 Metc. 46; Clark v. Baker, 2 Whart.
840. The receipt was & contract between the shipperand the trans-
rters: Bates v. Todd, 1 Mood{ & R. 106; Babcock v. May, 4
amm. (Ohio) 345; Ide v. Sadler, 18 Barb. 83. Previous con-
versations between Scott and Welsh were merged in the writing:
Monongahela Navigation Co. v. Fenlon, 4 W. & 8. 208 ; Mumford
v. McPherson, 1 Johns. 414 ; Vandervoort v. Smith, 2 Cain. 161;
Howes v. Barker, 8 Johns. 506 ; Creery v. Holly, 14 Wend. 26 ;
La Farge v. Rickert, 5 Id. 187 ; Barber v. Brace, 3 Conn. 9.
The receiEPt authorized the agent at Indianapolis to deliver the
goods to Furniss: Bristol v. Rensselaer & S. lg R., 9 Barb. 1568.

G. W. Biddle and P. Mc(Call, for defendants in error.—
Declarations of an agent acting as such, within a reasonable period
of time after a transaction, are competent testimony against his prin-
cipal : Stockton v. Demuth, 7 Watts 39; Hannay v. Stewart, 6
V\?atts 487; Clark v. Baker, 2 Wharton 340 ; McCotter v. Hooker,
4 Selden 407 ; Dodge v. Bache, 7T P. F. Smith 421. Parol evi-
dence of what occurs at or shortly before the execution of a writ-
ten instrument to control its effect is admissible : Bank v. Fordyce,
9 Barr 275; Rearich v. Swinehart, 1 Jones 238; Chalfant v.
Williams, 11 Casey 212; Lewis v. Brewster, T P. F. Smith, 410;
The Baltimore & Philadelphia Steamboat Co. v. Brown, 4 Id. 77 ;
MecCotter v. Hooker, 4 Selden 497 ; Blossom v. Griffith, 8 Kernan
569 ; Purcell v. Southern Express, 34 Georgia 815; Hutchins v.
Ladd, 16 Michigan 493 ; Michaels v. N. Y. Central R. R., 80 N.
Y. 164 ; Reed v. Spalding, Id. 630.

The opinion of the court was delivered, February 8d 1873, by

MEzRcUR, J.—The first and second assignments of error are not
sustained. The 8d, 4th, 5th and 6th will be considered together.
They all relate to the ascertainment of the contract under which
the merchandise in question was delivered to the defendants.

., _ The plaintiffs gave evidence that Furniss & Co., of Indianapolis,
desired to purchase goods of them upon a credit. Not being sat-
isfied as to their solvency, plaintiffs made an arrangement with
Mr. Welsh, agent for the Union Railroad & Transportation Com-
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pany, before aelivering the goods for transportation, by which the
boxes should be marked “[é] Indianapolis, Indiana, care of S. F.
Gray, Agent,” and should not be delivered to Furniss & Co. until
further orders from plaintiffs. The boxes thus marked were de-
livered to the defendants. The plaintiffs claimed this to be the
contract under which they delivered, and the defendants received,
the

The defendants gave evidence that when the drayman subse-
quently, upon the same day, delivered the goods to them, he brought
and presented for their signature, a shippers’ receipt, filled up by
plaintiffs’ shipping clerk, in which the boxes were described as
marked ¢ [Fi) Indianapolis, Indiana. For J. Furniss & Co., care
S. F. Gray, Agent.” Upon the face of the receipt it declared

. they were “ to be carried and delivered upon the the terms and ac-
cording to the agreement as specified on the back of this receipt.”

Upon the back of this receipt, tnter alia, is printed, *‘it is agreed
and is part of the counsideration of this contract,

“1. That all goods received for transportation shall be * * *
distinctly marked with the name of the consignee, and the station
where and to whom consigned.”

That the defendants signed said receipt and returned it to the
drayman, who took it back to the plaintiffs. This direction, as
contained in the receipt, was substantially copied into the mani-
fest which was sent on to Gray.

It appears that upon the arrival of the Gray delivered
them to Furniss & Co., who soon after failed and the goods were
lost to the plaintiffs.

The counsel for the defendants requested the court to charge
the jury that the said shippers’ receipt superseded the arrangement
made with Mr. Welsh respecting the consignee of the goods. The
court declined so to charge. In this was no error. We think,
however, the court did err in saying to the jury that the contract
depended entirely upon the verbal arrangement. The court thus
withdrew wholly from the consideration of the jury the shippers’

* receipt which was executed after the verbal arrangement. The
receipt, as well as the verbal arrangement ought to have been sub-
mitted to the jury to enable them to find from the whole evidence,
what the true contract was.

The Tth assignment is not sustained. It assumes the receipt
alone embodied the terms of the contract. Whether the agent
was authorized to deliver the goods, depended not upon the receipt
alone, but upon what the jury found the contract to be under the
whole evidence as we have indicated.

Judgment reversed, and a venire facias de novo awarded.
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Connery versus Brooke.

1. Hatcher being owner of two lots used a lane from the back lot over the
other to a turnpike with a gate there. In 1858 he conveyed the back
lot, the gate remaining, ‘‘ with the free use, right and privilege of a passage-
way * ¥ * extending from the * * * turnpike to the hereby granted prem-
ises with free ingress and regress atall times for ever.”” Through divers con-
veyanoes, all reciting the grant of the W' Brooke became the owner of
the back lot in 1867, and Connery of the front lot in 1869 ; the gate had been
used in common by the owners of both lots till 1870, when Brooke took it
down and Conn:g put it up. In an action against Connery for obstructing
the passage : Held, that the grant of the privilege did not per se make the
gate a wrongful obstruction ; it was a question for the jury in connection
with the circumstances.

2. If the gate was not & practical hindrance and an unreasonable obstruc-
tion to plaintiff’s use of the e, it was not illegal.

3. Generally a grant is to be taken in its natural and ordinary sense; and
if there be doubt, most strongly against the grantor.

4. A grant is to receive a reasonable construction which will accord with
the intention of the parties, and the court must look at all the circumstances
undercwhich it was made. P leg tied

5. Contemporanea expositio est optima et fortissima in lege, applied.

6. The phfi’::’t‘iﬂ‘ took down the gw, defendant sued him in tr‘:a‘s) ass before
an alderman and obtained judgment against him, Held, not to be a bar to
an action for the obstruction.

7. Cox v. Freedley, 9 Casey 124, recognised.

January 14th 1873. Before Reap, C. J., AeNEW, WILLIANS
and MERCUR, JJ. SHARSWOOD, J., at Nisi Prius.

Error to the District Court of Philadelphia: No. 61, to July
Term 1870.

This was an action on the case brought September 17th 1869,
by George G. Brooke against Lawrence Connery for obstructing
a passage-way of the plaintiff. The defendant owned a lot fronti
on the Bustleton and Somerton turnpike road ; the plaintiff own
a lot directly back of it and adjoining it. Both lots had belonged
to John Hatcher in 1856, and were separated from his neighbor,
Wendle, by a fence, along which was a lane from the lot now the

laintiff’s to the turnpike; there was no fence on the side of the
ane next Hatcher’s own land. Whilst Hatcher owned both lots
he put a gate at the end of the lane on the turnpike. On the
26th of February 1858, the gate still being at the end of the lane,
Hatcher conveyed the rear %ot (plaintiff’s) to C. C. Vandegrift,
“together with the free use, right and privilege of a passage-way,
ten feet in width, along Wemﬁe’s line, extending from the Bus-
tleton and Somerton turnpike to the hereby granted premises,
with free ingress and regress at all times hereafter for ever.”

On the 14th of June 1862, the Vandegrift lot was sold by the
gheriff and conveyed to David Saul; the sheriff’s deed contained
the clause in relation to the lane which was in the deed to Vande-
grift.  Through various conveyances the plaintiff became the
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owner of the\lot. March 25thi 1867, all the deeds containing a grant
of the privilege as in Hatcher’s deed to Vandegrift; the gate con-
tinued at the turnpike up to the time of the plaintifi’s purchase.
Hatcher and his estate owned the lot on the turnpike until March
27th 1869, when it was sold by his administrator under an order
of the Orphans’ Court, to the d¢fendant. Vandegrift and Hatcher
and the plaintiff and Hatcher had used the gate in common.
About March 1870, plaintiff took the gate down and it so con-
tinued about ten months; the defendant then put it up. He also
brought suit on the 2d of April 1869, before an alderman against
the plaintiff here, ““ in a plea of trespass in damage to real estate ;”
on the 8th of April, the return-day, Connery appeared before the
alderman, Brooks not appearing, and claimed * five dollars and
twenty-five cents in trespass for damages done by defendant to
plaintiff’s real estate in tearing down and breaking plaintiff’s gate;”
Judgment was rendered for Connery on the same day for $5.25:
after the issuing of an execution, the amount of the judgment was
paid by Brooks and received by Connery.

The cause of action in this case was the erection of the gate by
the defendant at the turnpike end of passage.

The court directed a verdict for the plaintiff, reserving these

ints :—

1. Whether or not the putting up of the gate by the defendant
was an obstruction to the plaintiff’s ¢ free use, right and privilege
of a passage-way ten feet wide along Wendell’s line.”

2. Whether the judgment obtained by the defendant against
the plaintiff before Alderman Joseph H. Comly, barred the plain-
tiff from recovery in the present action.

The jury found for the plaintiff.

The court in banc afterwards entered judgment for the plaintiff
on the verdict on the reserved points, Hare, P. J., delivering the
following opinion :—

“ The plaintiff is the owner and occupier of a messuage in the
neighborhood of Philadelphia. It stands back from the road, and
the only access to it is through the defendant’s land. Both parties
claim under John Hatcher, who was the owner of a tract of land
near the Second Street turnpike. In the year 1858, J. Hatcher
sold and conveyed the premises to Vandegrift, with the free use,
right and privilege of a passage-way ten feet in width, through the
land of the grantor, extending from the house to the turnpike.
An execution was subsequently issued against Vandegrift, and his
title came through divers mesne conveyances to the plaintiff. It
appeared from the evidence given at the trial, that the way which
had been laid out when Vandegrift went into possession in accord-
ance with the provisions of the deed, was closed by a gate at the
point where it led into the turnpike. This was presumably done with
his consent, and remained without objection until the title vested
. 23 P. F. Surre—6
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in the plaiuntiffl |, The gate'was then taken down by him and put
up again by the defendant. The plaintiff then brought suit to
recover for the alleged obstruction of the right of way.

“The question may be considered as arising solely on the deed,
or on the deed in counection with the parol evidence. The words
of a grant are to be taken as strongly against the grantor as their

enatural import warrants. By the ‘froe use, right and privilege
of a passage-way,” we can only understand a way unimpeded by
any means whatever. If the plaintiff can erect one gate he may
fut up another, or close the access to the road by movable bars.

t has been said that some precaution of the kind was requisite to

prevent cattle from trespassing on the lot through which the
way passed. If the gate was the only means of effecting this
object it does not follow that it could he used. But there are other
methods which might have been resorted to, as for instance, a fence
separating the lane from the field. That this would be more ex-
pensive and less convenient than a gate, is no reason for detractin
from the words of the grant. The question is not one of g
neighborhood, but of legal right.

*“We are also clear, that the deed is not varied by the parol evi-
dence. When the ambiguity is latent, and results from the appli-
cation of the instrument to the matter in hand, the contemporaneous
acts and declarations of the parties may sometimnes be taken into
view in arriving at a conclusion. Such evidence, however, has
never been thought admissible when the question is what was in-
tended, and not to what the intention applies. This is peculiarly
true when the words are clear, and admit grammatically of but one
construction. That Vandegrift suffered the gate to be erected and
allowed it to remain without objection wouls not have precluded
him from requiring it to be taken down unless the adverse use had
continued for twenty-one years, and the plaintiff cannot be in a
worse position than the persons under whom he claims. It was at
the most an admission, which, if made in terms, would not have
controlled the construction of the deed: Hamilton v. Neel, 7
Watts 517, 520 ; The Boston Hat Co. v. Messinger, 2 Pick. 223;
The Bank v. McFarland, 6 Hill 482, 436.

“On the remaining question, whether the plaintiff is precluded
by a judgment in a former suit growing out of the same matter,
Jthongh not for the same act, before a justice of the peace, it is
enough to say, that a magistrate can have no jurisdiction by con-
sent or otherwise, to determine the title to land.”

The defendant took out a writ of error and assigned for error,
the entering of judgment for plaintiff on the reserved points.

W. Hopple, for plaintiff in error.—The plaintiff beini the
owner of :ﬁ: land subject to the right of way had the right to
protect his land by a gate: Maxwell v. McAtee, 9 B. Monroe 20;
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Capus v. 'Wilson, '8 ‘McCord 170 ; Houpes v. Alderson, 22 Iowa
160 : and could exercise all the rights of ownership not incon-
gistent with the easement: 3 Kent’s Com. 420 ; Washburn on
Easements 188, 195; Senbouse v. Christian, 1 T. R. 560; Rob-
bins v. Bormaa, 1 Pick. 122; Adams v. Emerson, 6 Id. 57;
O’Linda v. Lothrop, 21 Id. 297; Atkins v. Bordman, 2 Metcalf
467; Chandler v. Goodrich, 9 Shep. 78; Jackson v. Allen, 3
Cowen 220; Underwood v. Carney, 1 Cush. 292. What is such
a use must be decided by a jury. Vandegrift took title while the
Ete was standing, and used it several years in common with

atcher; the court in construing the geed, will look at the
circumstances under which it was made: Jobnson v. Kinnicutt, 2
Cush. 152; Atkens v. Bordman, 2 Metcalf 464 ; Cox v. Freedley,
9 Casey 124; Gloninger v. Franklin Coal Co., 5 P. F. Smith 9.
The defendant having had notice of the erection and consent by
Vandegrift, is bound by such consent or condition of things at
the time he purchased: Campbell v. McCoy, 7 Casey 263 ; iacy
v. Arnett, 9 Id. 169; Hagey v. Detweiler, 11 Id. 409; Erb v.
Erb, 14 Wright 388; Arnold v. Cornman, Id. 861. These
matters were for the jury, as well as whether the gate was an ob-
struction and an interferance with plaintiff’s right of way: Johnson
v. Kinnicutt, 2 Cush. 1563; Houpes v. Alderson, 22 Iowa 160;
Kieffer v. Imhoff, 2 Casey 438 ; Phillips v. Phillips, 12 Wright 178.

J. H. Slean and J. Goforth, for defendant in error.—A right of
way must be complete as granted: 2 Blackstone 36; 3 Id.
218, 241; Co. Litt. 36; Watson v. Bioren, 1 S. & R. 227; Shep.
Touch. 88; Washburne on Easements 28. The deed must be
construed most strongly against the grantor: Atkins v. Bordman,
2 Met. 463 ; Wissler v. Hershey, 11 Harris 833. * The defendant
in error even if the gate had remained across the lane for some
time after he i e(f title, would not by permitting it to remain
waive any right: Lacy v. Arnett, 9 Casey 169.

The opinion of the court was delivered, May 17th 1878, by

WiLLIAMS, J.—We are of the opinion that the court erred in
holding that by ‘“the free use, right and privilege of a pm%eway,”
we can only understand a way unimpeded by any means whatever,
and that, as a necessary consequence, a gate hung across such way
at its intersection with the turnpike, is a wrongful obstruction, for
which an action will lie. Undoubtedly, as a general rule, the words
of a grmt are to be understood in their ordinary and natural sense,
and if there is any doubt as to their meaning, they are to be taken
most strongly against the grantor. But they are to receive a
reasonable construction, and one that will accord with the inten-
tion of the parties; and, in order to ascertain their intention, the
court must look at the circumstances under which the grant was
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made: Cox\v: Freedley; 9 Casey 124. At the time of the grant
in this case, February 26th 1858, there was a gate across the pas-
sageway at its intersection with the turnpike, and it continued
there, with the exception of the short interval it was out of repair,
until the institution of this action in September 1869. What
then was the intention of the parties, and what did they mean by
“the free use, right and privileges of a passageway ten feet in
width ?” Did they mean that it should be an open passaﬁeway
into the turnpike without any gate at its intersection? If so,
why was not the gate removed as soon as the grant was made?
Why was it allowed to remain? The fact that the gate was there
at the date of the grant, and that it was allowed to remain, cannot
change the plain meaning of the words of the grant, but it may
help us to ascertain the intention of the parties, if there be any
doubt as to their meaning. Contemporanea expositio est optima et
Jortissima in lege. Undoubtedly, the plaintiff was entitled to the
free use, right and privilege of passageway ten feet in width, with
free ingress and egress at all times, for this is the language of the
grant. But what is meant by the free use of a pa.asaﬁeway? Does
it necessarily mean that there shall be no gate or door hung acrossit,
or if there is, that it shall always be kept open? Has not the owner
of a passageway its free use if he hangs a gate across it at its in-
tersection with the street? If I grant the free use, right and
privilege of the hall of my house, with free ingress and egress at
all times, must I take off the door leading into it, or keep it wide
open in order that the grantee may have the free use of it? Or
can he not have its free use if he can enter it by opening the door
whenever he chooses? Without doubt I cannot unreasonably ob-
struct his use of it, but if the door amounts practically to little or no
inconvenience, it seems to me that it is not necessarily a wrongful
obstruction. Free is a relative term when applied to the use of a

. thing. It does not follow that I have not the