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PREFACE.

This digest, covering all cases reported in volumes 1 to 80 of the Nebraska
Reports and volumes 1 to 5 Nebraska Reports (Unofficial) inclusive, is de-
signed to supply an urgent demand of persons having need to trace the
decisions of the Supreme Court of Nebraska.

Through the courtesy of the publishers of The American Digest the Amer-
ican scheme of classification is used and followed as closely as is practical
in a local work of this kind. The style and form adopted, and especially. the
plan of running the complete analysis at the head of each topic, is modeled
more particularly from the Ohio Cyclopedic Digest. Strictly speaking, under
the American Digest scheme of classification no matter is duplicated. We
have departed from this rule to the extent that we have duplicated, in a
measure, matter of close application. Realizing that in attempting such
duplication the editor is apt to encounter difficulties, since it is impossible
to draw a consistent line of demarcation, we have refrained from a liberal
ase thereof, depending on the user’s knowledge of the classification and the
cross-references to make this a ready and useful reference to the decisions
digested.

It is urged that the user of this digest always keep in mind the fact that
under this classification scheme all matter of specific application is treated
in the specific topics; and he should familiarize himself with the different
topic heads, and with the analysis and cross-references thereunder, as they
necessarily explain the scope of each topic. The general topics, such as
Evidence, Pleading, Parties, etc., include only matter of a general nature.

Each digest paragraph is numbered consecutively in each topic and fol-
lowed by a reference to the year in which the decision was rendered by the
court. Citation to the official reports and to the various reports of selected
cases follow the matter. The official reports are cited “Neb.,” the unofficial
reports “Unof.” Citations to the Northwestern Reports, the American series,
and the Lawyers’ Reports Annotated follow the Nebraska citation in paren-
theses.

Overruled points are indicated in the paragraph in brackets following the
citations, reference being made to the overruling case. A complete table of
overruled cases, alphabetically arranged, is included in volume 3 of this digest
immediately preceding the table of digested cases, showing the point over-
ruled with the overruling cases following. This table includes modified points

and those changed by statutes.
i



PREFACE.

The table of cases, at the end of volume 3 of this digest, gives the titles
of the cases and citation to the Nebraska Reports, followed by a reference to
the digest topic where digested and the number of the paragraph as it appears
in that topic. The' title'of each' 'case is also run adveréely, e. g., Doe v. Roe,
— Neb. —, A. & E,, 47; Ev. 150; Trial 196, showing that the case of Doe v.
Roe reported in — volume of the Nebraska Reports on page — is digested
in the topics of Appeal and Error, paragraph 47; Evidence, 150, etc. The
same case appears Roe, Doe v., the proper title being Doe v. Roe.

In the topic of Mortgages, under division Foreclosure, subdivision Salc, -
is found a cross-reference to Judicial Sales. This is necessary in order to
keep all such matter together and avoid a duplication of the whole in both
topics, since the court has not held a definite line of distinction between
morigage sale and judicial sale. In many instances the court speaks of
mortgage sales as judicial sales and again as mortgage sales, and since the
procedure is the same in both cases it is all treated in the topic of Judicial
Sales. '

Volunies 76 to 80 of the Nebraska Reports were worked from proof pages
before publication; and citations to the cases therein have reference neither
to the Lawyers’ Reports Annotated nor to the American series of reports;
and minor corrections also may have been made in these cases by the Supreme
Court reporter before they were finally published.

This opportunity is taken by the editors to express their appreciation of
the courtesies and interest shown during the progress of their work by the
clerk and the reporter of the Supreme Qourt of this State.

J. H. BROADY, JR.

iv
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ABANDONMENT.

Of appeal, see Appeal and Error, §§ 1464,
1465.

Of contract, see Contracts, §§ 269-301.

Of lien of chattel mortgage, see Chattel
Mortgages, §8 148-153.

Of land as evidence of dedication to pub-
lic, see Dedication, §§ 43-60.

Of spouse as ground for divorce, see Di-
vorce, §§ 19-21.

Presumption as to abandonment of fam-
ily, see Divorce, §70.

Of easement, see Easements, §§ 20, 21.

Of proceeding to condemn private prop-
erty, see Eminent Domain, §§ 209, 210.

Of application for administrator, see Ez-
ecutors and Administrators, § 27.

Of lien or levy of execution, see Execu-
tion, §§ 93, 94.

Of property by garnishee, see Garnish-
ment, § 101.

Of public roads, see Highways, §§ 129-140.

Of homesteads, see Homesteads, §§ 160-
198.

Of wife by husband, see Husband and
Wife, §§ 244a-252.

Of street,
§§ 649-659.

Of public office, see Officers, § 54.

Of right of way by railroad company, see
Railroads, §§ 63, 54.

Of claim to trust funds in hands of third
person, by garnishment, see Trusts, § 182.

see Municipal Corporations,

Of sewers or drains by cities, see Muzzici-
pal Corporations, § 697.

Of township organization, see Towns, §§9,
10.

Of' water rights, see Water and Water-
courses, §§41, 42

ABATEMENT AND REVIVAL.
ANALYSIS.

Another action pending.

Ground of abatement in general, §§ 1-4.
Applicability to mandamus, § 5.
Identity of causes, §§ 6-10.

——— Action of different jurisdiction, §11.

Misnomer of plaintiff, § 15.

Sufficiency of proof, § 12.
Necessity, mode, and waiver of objection, §§ 18, 14.

Disability of party pending suit, § 16. -
Transfer of title, right or interest.

In general, §§ 17, 18.

——— T ssolution of partnership or corporation, §§ 19-21.

~
~

“~rmination of term of office, § 22.
-moval or discharge of administrator, § 28.
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ABATEMENT AND REVIVAL, §7

Death of party, in general, § 24.

Plaintiff, §§ 25-28.

——— Defendant, §§ 20-32.

Death of father to whom liquor furnished, § 88.
Revival of actions.

Right of revival in general, §§ 34-36.
Persons who may revive, §§ 37-39.
Necessity of revival, §§ 40-42.

~——— Time for revival, §§ 43-45.

Mode and proceedings for, §§ 46-51.

Order of revival as res adjudicata, §§ 52-54.
———— Proceedings after revival, §§ 55, 56.
Waiver of service of conditional order, §§ 57, 58.
Revival in supreme court, §§ 59, 60.

Revival in justice court, § 61.

CroSs REFERENCES,

Settlement by parents as bar to bastardy
proceedings, see Bastards, § 23.

Marriage of parents of illegitimate chil-
dren as bar to proceeding in bastardy, see
Bastards, §§ 20-22.

Death of child as abating bastardy pro-
ceedings, see Bastardy, § 24.

Plea in abatement in criminal prosecu-
tion, see Criminal Law. §§ 158-168.

Removal of administrator as abatement
of action, see Executors and Administrators,
§8 262, 263.

Abatement by repeal of statute, see Stat-
utes, §§ 285-290.

Return of property as bar to action for
conversion, see Trover and Conversion, § 35.

Pleading matters in abatement, see Plead-
ing, III, B.

Survivor as representative of deceased

person to disqualify witness, see Witnesses,
§ 74.

Another action pending.

Pendency of another information against
defendant, see Criminal Law, § 163.

Stipulation to rest pending determination
of another suit as waiver of abatement, see
Stipulations, §12.

Ground of abatement in general.

1. (1892.) The pendency of a former suit
between the same parties may be shown in
ahatement when a judgment in such suit
would be a bar to a judgment in the second
action. It is immaterial that one is legal
and the other equitable in nature. State,
er rel. Chicago, B. & Q. R. Co., v. North
Lincoln S8t. R. Co., 34 Neb. 634 (52 N. W.
368).

2. (1894.) The mere pendency in the
courts of another jurisdiction of an action

between the same parties, and concerning
the same subject-matter, cannot be suc-
cessfully pleaded in bar or abatement. Kil-
patrick v. Kansas City & B. R. Co., 38 Neb.
620 (57 N. W. 664; 41 Am. St. Rep. 741).

3. (1895.) A plea that another action is
pending in the same court between the same
parties, involving the same subject-matter
and seeking the same relief, when proved,
is a good defense to a second action, though
one is an action at law and the other a suit
in equity. Monroe v. Reid, 46 Neb. 316 (64
N. W. 983).

4. (1899.) Pendency of a former suit
between the same parties on the same cause
of action in the same court is ground for
abatement. Spencer v, Johnston, 58 Neb. 44
(78 N. W. 482).

Applicability to mandamus.

5. (1892.) The plea of the pendency of
another suit in bar is applicable to proceed-
ings in mandamus. State, ez rel. C., B. & Q.
R. Co. v. North Lincoln S8t. R. Co., 34 Neb.
634 (52 N. W. 368).

Identity of causes.

6. (1871.) A verdict of a jury in one
case, in order to operate an abatement of
another, must have been recovered for the
identical cause of action and between the
same parties. McReady v. Rogers, 1 Neb.
124 (93 Am. Dec. 333).

7. (1909.) When the pendency of a prior
suit is pleaded in abatement, the case must
be the same, or it will not be sustained.
There must be the same parties or such as
represent the same interest; the same rights
must be-asserted and the same relief prayed
for. This relief must be founded on the
same facts, and the essential basis of the
relief must be the same in both actions. As
a general rule, where a judgment in a prior
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suit would be a bar to a judgment in the
second suit brought in the same or another
court of concurrent jurisdiction, the plea of
other suit pending /will/ be/ lield| goody| Rich-
ardson v. Opelt, 60 Neb. 180 (82 N. W. 377).

8. (1895). To constitute a good defense,
that another action is pending in the same
court, it is necessary for the party seeking
the abatement of the present action, by rea-
son of the pendency of that already com-
menced, to plead and prove the connection
of the former action to the same subject-
matter, the relations of the parties therein

to be the same as that in the case in which

the plea i8 interposed, and that the relief
sought is practically jdentical with that
sought in the second action. Monroe wv.

Reid, 46 Neb. 316 (64 N. W. 983).

9. (1901.) To constitute a defense of
another action pending, defendant must
plead and prove that the two causes of ac-
tion are identical. Metcalf v. Bockoven, 62
Neb. 877 (87 N. W. 1055).

10. (1901.) To abate a suit because of
the pendency of another action, it must ap-
pear that the subject-matter is so far identi-
cal that a recovery in one action would bar
a recovery in the other. Metcalf v. Bock-
oven, 1 Unof. 822 (96 N. W. 406).

~———Action of different juﬁsdict@om

11. (1901.) Where, pending an action
to recover a debt secured by mortgage,
plaintiff sues in equity in a federal court to
enforce his lien, as authorized by section
848 of the code, the pendency of the equity
action did not work the abatement of the
sult at law. Qarnesu v Kendall, 61 Neb.
396 (85 N. W. 291).

——S8ufficiency of proof.

12, (1897)
ing is not sustained by proof of an order
dismissing, without prejudice, a former suit
on the same cause of action, and of the fil-
Ing by plaintift of a motion for a new trial
Upon which no action has been taken.
Council Bluffs Savings Bank v. Griswold,
50 Neb. 753 (70 N. W. 376).

——— Necessity, mode, and waiver of ob-
jection.

13. (1892.) The objection that another
suit is pending must be raised by proper
pleadings, or it will be waived. Gregory v.
Kenyon. 34 Neb. 640 (52 N. W. 685.)

14. (1894.) An objection on the ground
that there is another action pending for the
same cause must be made before a trial on

ABATEMENT AND REVIVAL.
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the merits or it will be waived. Smith v.
Spaulding, 40 Neb. 339 (58 N. W. 952).

Misnomer of plaintiff.

15. (1884.) An objection to the name in
which plaintiff brings suit must be raised
by a plea in abatement. Smelt v. Knapp, 16
Neb. 63 (20 N. W. 20).

Disability of party pending suit.

16. (1904.) Section 45 of the code ex-
pressly enacts that an action shall not abate
by reason of the disability of a party
happening during its pendency. In such
cases a duty devolves upon the court to take
such steps as shall become necessary to
protect and preserve the rights of the in-
capacitated party. Simmons v. Kelsey, 72
New, 534 (101 N. W. 1).

Transfer of title, right or interest.

Effect of repeal of statute, see Statutes,
§8 285-290.

In general.

17. (1882.) In case of a tranmsfer of in-
terest during the pendency of a suit, the ac-
tion may be continued in the name of the
original party, or the court may allow the
person to whom the transfer is made to be
substituted. This substitution may be made
as often as there is a transfer of interest.
Temple v. 8mith, 13 Neb. 513 (14 N. W. 527).

17a. (1908.) The insolvency of, and the
appointment of a receiver for, the originai
plaintiff, who has assigned the cause of ac-
tion prior to the appointment of a receiver
and since the action was begun, does not
prevent the prosecution of the action in the
name of the original plaintifr. McCague
Savings Bank v. Croft, 80 Neb. 702 (115 N.
W. 315).

17b. (1908.) Where the transfer of the
subject of an action is made by the plaintiff
during its pendency, the action may be pros-
ecuted for the benefit of the assignee in the
name of the original plaintiff, such party re-
maining in esse. McCague Savings Bank v.
Croft, 80 Neb. 702 (115 N. W. 315).

18. (1900.) Under the provisions of sec-
tion 45 of the code a party may continue as
plaintiff and prosecute to final judgment
after having transferred his interest pend-
Ing the litigation. Schabery v. McDonald,
60 Neb. 493 (83 N. W. 737).

Dissolution of partnership or corpo-
ration.

19,20. (1902.) A cause of action in
favor of a copartnership against a sheriff
and his bondsmen to recover the penalty
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provided by section 34, ¢hapter 28, Com-
piled Statutes, does not abate by the dis-
solution of the copartnership, but survives

to the individual members of such copart-

nership. O'Shea v. Kavanaugh, 65 Neb. 639
(91 N. W. 578). ) i

21. (1900.) Under section 63, chapter
16, Compiled Statutes, a suit does not abate
by the dissolution of a corporation plaintiff
or defendant organized under the laws of
this state. Schmitt N Bro. Co. v. Mahoney,
(0 Neb. 20 (82 N. W. 99).

Termination of term of office.

22. (1889.) An answer, in an action
against a county clerk to compel a report as
to certain fees collected, setting up a termi-
nation of his term of office, does not state a
defense. State, ex rel. Franklin County, v.
Cole, 25 Neb. 342 (41 N, W. 245).

Removal or discharge of adminis-
trator.

23. (1901.) An action does not abate by
the removal or discharge of an administrator
as party plaintiff during its pendency.
Edney v. Baum, 2 Unof. 173 (96 N. W. 167).

Death of party, in general.
Death of parties after submission on ap-
peal, see Appeal and Error, §§ 599-601.

Death of partner as abating action
egainst firm, see Partnership, §§171,172.

24. (1882.) If on the death of a party,
a cause survived to or against some other of
the parties the action does not abate as to
the survivors. Foz v. Abbott, 12 Neb, 328
(11 N. W. 303).

Plaintife.

26. (1902.) By virtue of section 455,
code of clivil procedure, an action under sec-
tion 11, chapter 9l1a, Compiled Statutes,
would not completely abate on the death of
the plaintiff, but could be revived and main-
tained by his personal representative. Cle-
land v. Anderson, 66 Neb. 252 (92 N. W.
306).

26. (1900.) A pending action for per-
sonal injuries does not abate by the death
of the plaintiff. Webster v. City of Hast-
ings, 69 Neb. 563 (81 N. W. 510).

27. (1877.) Where upon the death of a
plaintiff there is an order of revivor in the
name of the administrator duly entered, the
failure of the clerk to change the title of the
case accordingly is not fatal to the judgment
subsequently rendered. This is a mistake
that may be remedied on motion, even after
judgment. Brandt v. Albers, 6 Neb, 504.

ABATEMENT AND REVIVAL. '
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28. (1906.) When the sole plaintiff in
an action dies, the effect is to suspend
further proceedings until the action has
been revived in the name of the legal repre-
sentatives of the deceased. Strect v. 8Smith,
75 Neb. 434 (106 N. W. 472).

Defendant.

29. (1878.) An a-tion pending against
a deceased person at the time of his death,
may, if the cause of action survive, be prose-
cuted to final judgment; and the executor,
administrator, or heir may te admitted to
defend the same. Gillette v. Morrison, 7
Neb. 263. .
© 30. (1878.) Wtkere it is sought to revive
an action after the death of defendant the
only question at issue are, First, the death
of defendant, and Second, the substitution of
the administrator and heirs of the estate.
If the cause of action survives, the court
cannot inquire into the merits. Gillette v.
Morrison, T Neb. 263,

31. (1901.) Held, In the present case,

that the petitioner is entitled to have the |

action revived in his name as the lawful rep-
resentative of the deceased plaintiff. Hay-
den v. Huff, 62 Neb. 375 (87 N. W. 184).

32. (1902.) An administration of the
estate in accordance with law must be pro-
cured if it is desired to carry on litigation
after defendant dies intestate. Buck v.
Hogeboom, 63 Neb. 672 (88 N. W. 857).

Death of father to whom liquor furnished.

33. (1879.) The death of a husand and
father does not cause an action for loss of
the means of support, against a saloon-
keeper, to abate. Roose v. Perkins, 9 Neb.
304 (2 N. W. 715; 31 Am. St. Rep. 409).

Revival of actions.

Survival of action for causing death, see
Death, §§ 13-16.

Revivor of action to quiet title, see, Quiet-
ing Title, §§ 59.

Right of revival in general.

34. (1878.) The right to revive an action
is not dependent on the discretion of the
court or judge making the order, but, under
the conditions and within the time limited
by statute, is a matter of right. Gilicite v.
Morrison, 7 Neb. 263.

35. (1901.) The right to revivor under
the provisions of section 45 of the code rests
in the exercise of a sound discretion by the
trial court, governed by equitable prin-iples.
which requires reasonable diligence gad
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good faith on the part of those invoking its
action; the right to revival to be granted or
refused according to the circumstances and
nature of the case. Hayden v. Huff, 62 Neb.
375 (87 N. W. 184).

36. (1902.) There is no authority under
title 13 of the code of civil procedure for the
substitution of the legal representative, or
guccessor, of a deceased suitor at the in-
stance of & litigant having no interest in the
controversy adverse to that of the party who
died. Jameson v. Bartlett, 63 Neb. 638 (88
N. W. 860),

——Persons who may revive. .

37. (1902.) When one of several plain-
tiffs in error dies the right to have an er-
roneous judgment against all of them re-
versed attaches to the survivors. Jameson v.
Bartlett, 63 Neb. 638 (88 N. W. 860).

38. (1892.) Where, pending an action to
set aside a deed to real estate, and to quiet
title, the plaintiff dies inte.tate, the action
may be revived and continued in the names
of the heirs at law of such deceased person.
Rakes v. Brown, 34 Neb. 304 (51 N. W. 848).

39. (1907.) A cause of action by a hus-
band for a loss of services and expenditures
for medical attendance, etc., occasioned by &
negligent and wrongful injury to his wife,
is one which survives and is assignable.
Forbes v. City of Omaha, 79 Neb. 6 (112 N.
W. 326).

Necessity of revival.

40. (1898.) Where a party dies after a
judgment has been rendered against him, his
administrator may prosecute error without
procuring an order reviving the action in his
name. Webster v. City of Hastings, 56 Neb.
245 (76 N. W. 565).

41. (1902.) Where one of several plain-
tiffs or defendants dies, in an action pending
in this court on error, the right of action,
it jt survives to or against the remaining

r¢fés, may be enforced without bringing
the representative or successor of the de-
d party into the case. Jameson v. Bart-
#+t, 63 Neb. 638 (88 N. W. 860).
42. (1904.) If the plaintiff in an action
die after judgment, but before satisfaction
thereof, no valid execution can be had upon
the property of the judgment defendant until
the judgment has been revived in the manner
provided for in section 472 of the code. Vogt
9. Daily, 70 Neb. 812 (98 N. W. 31).

= Time for revival.

43. (1901.) The limitation of the statute
88 to time, contained in the provisions for
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summary proceedings to revive an action on
a conditional order, does not apply to pro-
ceedings for revivor under the provisions of
section 45 of the code. Hayden v. Huff, 62
Neb. 376 (87 N. W. 184).

44. (1901.) If an action is not revivéd
within one year from the time an order of
revivor might have been first made, and this ’
fact is made to appear by affidavit, it is made
the duty of the court in which the action is
pending to strike it from the docket. Hay-
den v. Huff, 62 Neb. 375 (87 N. W. 184).

46. (1901.) Under the provisions of the
code entitled “Revivor of Actions,” sections
456-470, an action may be revived in the
name of the representatives or successor in
interest of a deceased party to the action, on
a conditional order, without the consent of
the adverse party, at any time within one
year from the time when the order might
have been first entered. Hayden v. iIuﬂ'. 62
Neb. 375 (87 N. W. 184).

Mode and proceedings for.

46. (1892.) The mode provided by title
13 of civil code, for reviving actions by con-
ditional order of revivor, is not exclusive.
Section 45 of the code confers authority upon
the court to allow the action to be prosecuted
by or against the representatives or suc-
cessors in interest of a deceased party. For
this purpose supplemental pleadings may be
filed and summons served as in the com-
mencement of an action. Rakes v. Brown.
34 Neb, 304 (51 N. W. 848).

47. (1898.) Service of a conditiona!
order of revivor must be made in the same
manner a8 a summons, and it seems that
service upon the attorney, of record is in-
sufficient unless a summons may be 8o
served. Missouri P. R. Co. v. Foz, 56 Neb.
746 (77 N. W. 57).

48. (1901.) By section 45 of the code,
where the cause of action survives, the court
may allow the action to continue by or
against the representatives or successor in
interest by the filing of supplemental plead-
ings and the service of summons, as in the
commencement of an action. Hayden ov.
Huff, 62 Neb. 3756 (87 N. W. 184). )

49. (1901.) The summary mode pointed
out in code of civil procedure, sections 456-
460, for the revivor of an action is not ex-
clusive. Hayden v. Huff, 62 Neb. 376 (87
N. W; 184).

50. (1902.) The serving of the condi-
tional order of revivor, confers jurisdiction
upon the substituted party. Link v. Reeves,
63 Neb, 424 (88 N. W. 670).
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51. (1906.) Where the beneficlary I8
made a coplaintiff with the trustee in a fore-
closure action, and dies while the suit i8
pending, irregularity or error in reviving the
guit in the namie of/ his administratoris with-
out prejudice to further proceedings in the
case, as he was not a necessary party plain-
tiff. Abrams v. Taintor, 76 Neb. 109 (107 N.

W. 226).

Order of revival as res adjudicata.

52. (1877.) The statute provides the
mode and regulates the practice in cases of
revivor of actions, and the judgment or final
order of revivor under the mode prescribed,
unless reversed or vacated on error, i8 con-
clusive, and cannot be reviewed on the sub-
sequent trial of the cause. Hendriz v. Rie-
man, 6 Neb. 516. .

53. (1877.) When an action has been re-
vived, a plea ne unques administrator subse-
quently pleaded, is bad, and may be treated
as surplusage. Hendriz v, Rieman, 6 Neb.
616. .
54. (1898.) Where revivor of an action
{s sought by conditional order, the hearing
in pursuance thereof {8 the proper occasion
to try the right of the successor, and by the
absolute order the matter becomes res judi-
cata, and cannot be retried with the case on
its merits. Missouri P. R. Co. v. Foz, 56
Neb. 746 (77 N. W. 57).

Proceedings after revival.

55. (1898.) When a cause has been re-
vived by conditional order duly made abso-
lute, it is not essential that amended or sup-
plemental pleadings be flled alleging the ca-
pacity of the new party, as such averments
would not be traversable and the fact already
appears of record. For the same reason it is
proper to refuse the adverse party leave by
supplemental pleadings to tender an issue
based on the matter of revivor. Missouri P.
R. Co. v, Foz, 56 Neb. 746 (77 N. W, 57).

56. (1902.) Where a cause is properly
revived in this court in the name of the ad-
ministrator of a deceased defendant in error,
no summons in error is required to be served

ABORTION.
upon that administrator.

Link v. Reeves, 63
Neb. 424 (88 N. W, 670).

Waiver of service of conditional
order.

57. (1898.) A faflure to serve a condi-
tional order of revivor goes only to the juris-
diction of the person, and is waived by a
voluntary general appearance. Missouri P.
R. Co. v. Foz, 56 Neb. 746 (77 N. W, 57).

58. (1900.) Issuance of summons or con-
ditional order of revivor held waived where
defendant flled objection to the substitution.
Schaberg v. McDonald, 60 Neb. 493 (83 N.
W, 737).

Revival in supreme court.

659. (1900.) The provisions of the code
relative to abatement and revivor of actions
are applicable to causes brought to the su-
preme court. Schmiit & Bro. Co. v. Ma-
honey, 60 Neb. 20 (82 N. W. 99).

60. (1905.) When a county judge dies
pending a proceeding against him in the
nature of an information in quo warranto for
the alleged usurpation of functions and pow-
ers in excess of the jurisdiction conferred
upon him by law, his successor in office can-
not, upon motion of the relator, be substi-
tuted as respondent in his stead after the
cause has proceeded to judgment in the dis-
trict court, and while it is pending in the
supreme court on petition in error. State
v. Gower, 73 Neb. 304 (102 N. W. 674).

Revival in justice court.

61. (1885.) The provisions of the code
for the revival of actions and judgments ap-
ply to actions before justices of the peace.
Miller v. Curry, 17 Neb. 321 (22 N. W. 559).

ABDUCTION.
See Kidnapping.
ABETTOR.

Liability for assault, see Assault and
Battery, §§6, 7.

Liability for crime, see Criminal Law,
§8 42-47. :

To conversion,
sion, §§ 17, 18.

see Trover and Conver-

A ORTION.

Statutory provisions.

1. (1907.) The words, “at any stage of
utero-gestation” as used in section 6 of the
criminal code, deflned, and held to mean “at
any stage of pregnancy.” Edwards v. State,
79 Neb. 251 (112 N. W. 611).

Accessories.

2. (1895.) One who induces a physician
to procure an abortion on a woman and
makes all preliminary arrangements is an
accessory to the crime and liable therefore,
even though he took no actual part in it.
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Diron v. State,
961).

Evidence.

Effect of testimony of | witness. (differing
from that given on preliminary hearing, see
Witnesses, §§ 396-399. .

3. (1895.) Where defendant in a prose-
cution for abortion testifies in chief that his
a~quaintance with the woman was not inti-
mate, it may be shown by him, on cross-ex-
amination, that he had been criminally inti-
mate with her. Dizon v. State, 46 Neb. 298
(64 N. W. 961).

4. (1907.) In a prosecution for homicide
for procuring an abortion, a dying declara-
tion of the deceased, in which she describes
the defendant as having performed the opera-
tion, together with evidence of a confession
made by defendant upon his arrest, and also
the finding of instruments in his valise when
he was arrested, sustains a conviction. Ed-
wards v. State, 79 Neb. 251 (112 N. W. 611).

46 Neb. 298 (64 N. W,

ABSTRACTS

Abstracter’s bond.

1. (1896.) The bond required by section
65, chapter 73, Compiled Statutes, is de-
signed as security for those who may be
damaged through the negligence or ineffici-
ency of abstracters. Thomas v. Carson, 46
Neb. 765 (65 N. W. 899).

2. (1898.) The statute relating to bond-
ed abstracters, Compiled Statutes 1897,
chapter 73, sections 65-69, was intended to ex-
tend the liability of abstracters beyond the
limits fixed by the common law. Gate City
Abstract Co. v. Post, 556 Neb. 742 (76 N. W.
41).

Liability of abstracter.

3. (1898.) An abstracter of title is liable
10 & person for whom he or it has prepared
and furnished an abstract of title to property
for the damages suffered by such person in
consequence of an omission to notice in the
atstract an incumbrance against, or matter
#hich affects, the title. Security Abstract

Title Co. v, Longacre, 56 Neb. 469 (76 N. W.
1073).

4 (1898.) One who purchases real estate
on the faith of a certificate of title furnished
to his vendor by a bonded abstracter may
maintain an action for damages grounded on
the failure of the abstracter to make a
broper gearch and true certificate. Gate City

ABSTRACTS OF TITLE.
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5. (1907.) In a prosecution for homicide
in procuring an abortion under section 6 of
the criminal code, dying declarations of the
deceased may be admitted in evidence, under
the same conditions and limitations as in
prosecutions for murder or manslaughter.
Edwards v. State, 79 Neb. 251 (112 N. W.
611).

ABSCONDING.

Grounds for attachment, see Attachment,
§8§ 26-30.

ABSENCE.

Groumnd for attachment, see Attachment,
§8 26-30.

Of counsel and ground for continuance,
see Continuance, $§ 8, 9.

Affidavit for continuance for absence of
witness, see Continuance $§ 34-49.

Continuance for absence of evidence, see
Continuance, § 60.

OF TITLE.

Abdstract Co. v. Post, 55 Neb. 742 (76 N. W.
471).

5. (1898.) It i8 no defense in an action
by an administrator against an abstracter to
recover damages accrued by reason of a de-
fect in an abstract prepared by him, on the
faith of which the plaintiff testator pur-
chased land against which there was a de-
cree of sale to, that the administrator al-
lowed a sale of the property for a sum less
than the amount of the lien foreclosed. Se-
curity Abstract Title Co. v. Longacre, 56 Neb.
469 (76 N. W. 1073).

6. (1896.) T. the plaintiff, purchased a
real estate mortgage relying upon the certi-
ficate accompanying an abstract of title, in
which it was recited that C., the abstracter,
had carefully examined the records of the
office of the county clerk, the clerk of the
district court, and county treasurer; and
that there were of record in said offices no
liens upon the property described except as
in said abstract mentioned. * Held, That C. is
not liable on his bond on account of the
omission from said abstract of a prior mort-
gage upon the property conveyed, then o: rec-
ord in the office of the register of deeds.
Thomas v. Carson, 46 Neb. 7656 (65 N. W
899).

7. (1896.) Inanactionon an abstracter’'s
bond for damages for knowingly omitting a



58,

prior mortgage, the fact that the omission of
the prior mortgage was the result of a con-
spiracy between C., the abstracter, E. the
mortgagor, and P., to whom the subsequent
mortgage was given, held, not material, since
the certificate relied upon by the plaintiff im-
parted notice of C.’s engagement and the
extent of the liability assumed by him.
Thomas v. Carson, 46 Neb. 765 (65 N. W.
899).

Right of purchaser to rely on abstract.

8. (1895.) An intending purchaser or
mortgagee of real estate relies and acts upon
‘the recitals of an abstract made of .ae title
to such real estate at his peril’ and is
charged with notice of the actual condition
of the records. Rice v. Winters, 456 Neb. 6517
(63 N. W. 830).

9. (1901.) Whether in matters pertain-
ing to the title of real estate a person may
rely on an abstract of title duly made and
certified without making an examination of
the public records in order to free himself
from the charge of culpable neglect, when
relief is asked in a court of equity on the
ground of mistake, quaere. Peters v. Huff,
63 Neb. 99 (88 N. W. 179).

ABUSE OF PROCESS.
See Process, §§ 248-253.

ABUTTING OWNERS.

Liability for public improvements, see
Municipal Corporations, VII, D,

ACCOMPLICES.
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Compensation for taking property for pub-
lic use, see Eminent Domain, §§ 76-78; 117-
126.

Consent of, to construct street railroad,
see Street Railroads, §§1, la.

Duty to repair sidewalks, see Municipal
COorporations, §§ 660-665.

. Rights in street, see Municipal Corpora-
tions, I1X, A.

Rights in public roads, see Highway, I, D.

ACCEPTANCE.

Of draft or order, see Bills and Notes.
§§ 17-29.

Necessity for acceptance of offer, see
Contracts, §§ 19-24.
Of chattel mortgage, see Chattel Afori-

gages, §§ 42, 43.

Of benefits as estoppel,
§8 105-115.

Of security as waiver of mechanics’ lien,
see Mechanics’ Lien, §§ 218-227.

Of service
§§ 83, 84.

Of chattels by buyer, see Sales, §§ 164-160.

Of offer of compromise, see Compromise
and Settlement, §§ 3-4.

Of tender, see Tender, §§ 22-24. -

Of offer to sell real property, see Vendor
and Purchaser, §§ 3-14.

see FEstoppel,

of process, see Process,

ACCESSION.

Cross REFERENCE.
Intermingling of goods, see Confusion of
Goods.

1. (1890.) The doctrine of accession of
property applies where one has wilfully, as
a trespasser, taken the property of another,
and altered it in substance or form by his
own labor. Where, however, the appropria-
tion was through a mistake of fact, and
labor has been expended upon it which con-
verts it into something very different from
the original article and greatly increases its
value, and the value of the original article
is insignificant in comparison with the new
product, the title to the property in its con-
verted form will pass to the person who has
thus expended his labor, the original owner
to recover the value of the original article.
Baker v. Meisch, 29 Neb. 227 (46 N. W. 685).

ACCESSORIES. ’
To larceny, see Larceny, § 26.
To embezzlement, see Embdezzlement, § 10.

Liability for crime, see Criminal Law,
§8 48, 49,

To murder, see Homicide, §§ 25-28.

Proof and variance, see Indictment and
Information, §§ 130, 131.

Conviction of when charged as principal,
see Indictment and Information, §§ 140-142.

ACCIDENT.

Accident insurance, see Insurance.
Cause of death, see Death.
Ground for new trial, see New Trial, II, C.

ACCOMPLICES.

Seeg Criminal Law.
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ACCORD AND SATISFACTION.
ANALYSIS.

Execution of accord and satisfaction, § 1.

Consideration, §§ 4-9.

Acceptance of conditional offer, §§ 2, 3.

Part payment of liquidated claim, §§ 10-22,
Mistake in adjustment of demand, § 23.
Satisfaction by one joint wrongdoer, § 24.
Effect of pleading settlement as a defense, § 25.

Pleading, §§26-28.
Evidence, §§ 29-35.
Instructions, § 86.
Review, §§ 37, 38.

Cross REFERENCES.
See, also, Compramise and RKettlement;
Payment; Release. )
Payment of particular kinds of obligations,
see specific topics.

Execution of accord and satisfaction.

1. (1902.) Where parties enter into an
agreement whereby the one agrees to pay,
and the other to accept, a certain sum in full
satisfaction and discharge of a disputed
claim urged by the latter against the former,
such agreement constitutes a valid contract
between the parties. Masillon Engine &
Thresher Co. v. Prouty, 66 Neb. 496 (91 N.
W. 384).

Acceptance of conditional offer.

2. (1896.) A being indebted to B in an
uncertain amount sent to the C bank the
amount waich A conceded to be due, with in-
strucuons to pay the sum to B but only in
full settlement, and on his signing a receipt
to that effect. B, protesting that more was
due, accepted the money and signed the re-
ceipt, but caused the bank to send back, ac-
companying the receipt, a letter declaring
that he only received the money on account
and not in settlement. Held, that by receiv-
ing tne money he had accepted the condition
on which it was tendered, and that his pro-
test availed nothing. The terms of the re-
ceipt and the refusal of the bank to pay the
money except upon his signing it were notice
to him that the bank had no authority to pay
it except on the condition that it should be
received in full settlement. Treat v. Price,
47 Neb. 875 (66 N. W. 834).

3. (1896.) Where a certain sum of money
is tendered by a debtor to a creditor on the
condition that he accept it in full satisfac-

tion of his demand, the sum due being in dis-
pute, the debtor must either refuse the
tender or accept it as made, subject to the .
condition. If he accepts it, he accepts the«
condition also, notwithstanding any protest
he may make to the contrary. Treat v.
Price, 47 Neb. 875 (66 N. W. 834).

Consideration.

4. (1896.) If a consideration is neces-
sary to sustain a settlement made by th:
payment and receipt in full satisfaction of
the sum which the debtor admits to be due.
it is found in the fact that the creditor by
accepting such sum thereby avoids the delay.
expense, and labor of an accounting, an.
avoids threatened litigation. Treat v. Price,
47 Neb. 875 (66 N. W. 834).

5. (1896.) The fact that the sum paid in
settlement of an unliquidated demand is only
the amount that the debtor concedes to
be due does not invalidate the settlement.
Treat v. Price, 47 Neb. 875 (66 N. W. 834).

6. (1902.) 1If an agreement for satisfac-
tion and discharge of a disputed claim con-
templates the surrender of evidence of in-
debtedness, on the part of the creditor, on
payment of the amount agreed upon, in an
action gn such contract, the creditor is en-
titled to recover on & showing of readiness
and willingness to perform his part of such
contract. Massillon Engine & Thresher Co.
v. Prouty, 66 Neb. 496 (91 N. W. 384).

7. (1904.) That it is uncertain which of
two parties, both of whom deny liability, is
liable for a debt of a fixed and certain
amount, is a sufficient consideration to sup-
port a settlement between one of such par-
ties and the creditor, whereby the creditor
accepts a part of the amount due in dis-
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charge of the debt. Chicago, R. I. & P. R.
Co. v. Brown, 70 Neb. 696 (97 N. W. 1038).

8. (1904.) An accord, even between the
‘ plaintiff and/a/third party, a8/ to(the subject-
matter of an action, and a satisfaction mov-
ing from such third party to the plaintiff, are
available in bar of the action, if the defend-
ant has authorized or ratified the settlement.
Chicago, R. I. & P. R. Co. v. Brown, 70 Neb.
693 (97 N. W. 1038).

9. (1905.) An accord to be good must be
in full satisfaction and must be executed. A
promise to execute or to perform at a future
time would not support the plea of ac-
cord and satisfaction. Bankers Union of the
World v. Favalora, 73 Neb. 427 (102 N. W.
1013).

Part payment of liquidated claim.

10. (1888.) W., in 1883, entered the serv-
ice of B. & B., operators of a mill, as a
miller and mill hand, and remained in their
service until 1886. During sald time B. & B.
moved their mill to another place, in conse-
quence of which the same was not operated
during a period of from one to two months,
and during which time W, assisted the other
workmen in making such removal; and also,
by direction of one of the partners, worked
for a time at getting out posts. During the
whole term of his service, W., every Satur-
day night, with the knowledge of B. & B., en-
tered his time on their account books kept
in the mill, including the time when he was
engaged in removing the mill and getting
out posts. About the time he quit their serv-
ice, W., toegther with one of the partners,
examined the books and agreed upon a sum
or balance due to W. In an action by W.
against B & B. for said balance, held, that
he could recover against the firm for the
whole amount, although, as between the
partners, but one of them (J. G. B.) should
pay for the time W. was engaged in getting

out posts. Brewer v. Wright, 26 Neb. 305
(41 N. W. 1589).
11. (1894.) A compromise of honest

differences, whereby a less sum that that
claimed has been paid and accepted in full of
plaintiff’s claim, bars the right of plaintiff to
insist upon a recovery of the amount origi-
nally claimed by him. Slade v. Swedeburg
Elevator Co., 39 Neb. 600 (58 N. W. 191).
12. (1896.) The word “liquidated,” when
used in respect to the rule that an accord
and satisfaction discharges an unliquidated
demand, means that the amount due has
been ascertained and agreed upon by the par-
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ties or is fixed by operation of law. 7Z'reat v.
Price, 47 Neb. 875 (66 N. W. 834).

13. (1896.) The rule that where a cer-
tain sum i{s due from one to another, the
payment of a lesser sum is not a discharge
as to the remainder, though the parties agree
that the payment is made in discharge of the
entire debt, does not apply to an unliquidated
claim, or to a bona flde dispute as to the
amount due. Treat v. Price, 47 Neb, 875 (66
N. W. 834).

14. (1896.) The fact that the sum paid in
settlement of an unliquidated demand, is
only the amount that the debtor concedes to
be due, does not invalidate the settlement.
Treat v. Price, 47 Neb. 875 (66 N. W, 834).

16. (1896.) A creditor who accepts
money tendered by the debtor uncondition-
ally does not by that act estop himself from
maintaining an action to recover any further
sum that may be due. Beckman v. Birchard,
48 Neb. 805 (67 N. W. 784).

16. (1896.) The rule that where a cer-
tain sum is due from one to another, the
payment of a lesser sum is not a discharge
as to the remainder, though the parties agree
that the payment is made in discharge of the
entire debt, does not apply to an unliqui-
dated claim, or‘to a bona fide dispute as to
the amount due. Treat v. Price, 47 Neb. 875
(66 N. W, 834).

17. (1897.) A payment of a part only of
a liquidated past-due debt, in full settlement,
is not good as an accord and satisfaction.
McIntosh v. Johnson, 51 Neb. 33 (70 N. W.
522).

18. (1897.) To an action on a policy of
insurance the defendant pleaded that after
the loss it had made a settlement with the
insured, whereby it agreed to pay a certain
sum in sixty days, and that, relying on such
settlement, it had accepted orders of the in-
sured in favor of third persons for a portion
of the amount, and had admitted indebted-
ness in garnishment proceedings which re-
sulted in a judgment against it for another
portion, the aggregate amount assumed be-
ing less than the amount of the settlement.
It was not alleged that these obligations had
been paid. Held, That this neither operated
as an accord and satisfaction, nor did it
estop the plaintiff from rescinding the agree-
ment on the ground of fraud. Omaha Fire
Ins, Co. v. Thompson, 50 Neb. 680 (70 N. W.
30).

19. (1901.) The payment o: a lesser sum
than is due on a liquidated and undisputed

10
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demand does not constitute an accord and
satisfaction. Sheidley v. Dizon County, 61
Neb. 409 (85 N. W. 399).

20. (1902.) The acceptance-by the credi-
tor of a debtor’s check for less than the
whole amount of a past due liquidated ac-
count will not operate as an accord and sat-
isfaction, unless such check is accompanied
by the condition that such acceptance shall
be a full satisfaction and payment of the
whole debt. rremont Foundry & Machine
Co. v. Norton 3 Unof. 804 (92 N. W. 1058).

21. (1902.) Acceptance of a check for a
less amount than the contract price of a
steam boiler, without condition save a state-
ment accompanying in the nature of a coun-
terclaim, will not bar the creditor’s right to
recover the balance. Fremont Foundry &
Machine Co. v, Norton, 3 Unof. 804 (92 N. W.
1058).

21a. (1908.) Where a debtor remits by
mail a sum less than the amount due, but
which he in good faith believes to be all that
is due or claimed by the creditor, the fact
that he marks the check upon the margin
“in full to date,” or in the account which he
renders describes it as “Check to balance in
full,” does not constitute it a payment made
in settlement of a disputed claim, and the
acceptance of such check by the creditor is
not an accord and satisfaction. Canadian
Fish Co. v McS8hane, 80 Neb. 5561 (114 N. W.
594).

22. (1902.) When there is a dona flde
dispute between parties as to the amount
due upon an account, and the debtor tenders
a less amount than the claim in full settle-
ment, which the creditor accepts, with
knowledge that it was tendered as a full
settlement, the dispute will be a sufficient
consideration to uphold the settlement, and
will bar a recovery upon the remainder of
the claim. Chicago, R. I. & P. R. Co. v.
Buckstaff, 656 Neb. 334 (91 N. W. 426).

Mistake in adjustment of demand.

23. (1901.) Where through mistake a
county clerk is allowed to retain fees in
excess of his salary, the adjustment of the
account between him and the county is not
a bar to an action by it to recover the ex-
cess. Sheibley v. Dizon County, 61 Neb. 409
(85 N. W. 399).

Satisfaction by one joint wrong-doer.

24, (1889.) The rule is, that where the
damages are uncertain accord and satisfac-
tion before judgment by one of several joint

ACCORD AND SATISFACTION.
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wrong-doers is satisfaction as to all; but
the discharge of a party not shown to be a
Joint wrong-doer will not operate as a dis-
charge of the other defendants. Wardell v.
McConnell, 26 Neb. 558 (41 N. W, 548).

Effect of pleading settlement as a defense.

25. (1904.) A plea interposing the de-
fense of accord and satisfaction made be-
tween plaintiff and a third person, is of
itself a ratification of the settlement. Chi-
cago, R. I. & P. R. Co. v. Brown, 70 Neb.
696 (97 N. W. 1038).

Pleading.

26. (1901.) In an action upon a prom-
issory note, the execution of which is ad
mitted, where as a defense an accord and
satisfaction is attempted to be pleaded. the
plea is bad when the performance necessary
to constitute the satisfaction is not alleged,
and it appears upon the face of the plea
that performance, and not the agreement to
perform, was to be received in satisfaction.
Perdew v. Tillma, 62 Neb. 865 (88 N. W.
123).

27. (1899.) Where the defense to an ac-
tion is accord and satisfaction, the plea,
to be good, must aver an acceptance by the
creditor, in satisfaction of his debt, of the
property which the debtor alleges he deliv-
ered to him in full payment of the claim
sued for. Van Housen v. Broehl, 58 Neb.
348 (78 N. W. 624).

28 (1896.) To a petition upon a cause
of action not controverted, where there is
attempt to be pleaded an accord and satis-
faction, the plea is bad when the perform-
ance necessary to constitute the satisfaction
is not alleged. Goble v. American Nat.
Bank of Kansas City, 46 Neb. 891 (656 N. W.
1063).

Evidence,

29. (1890.) Taken and construed in con-
nection with the several allegations and ad-
missions set out and contained in the
pleadings, the following paper writing set
out in defendant’s answer, to wit: ‘“Received
from C. T. Treat $6,532.27, in full settle-
ment of the within contract and in full of
all demands, I hereby release him and also
the Fremont, Elkhorn and Missouri Valley
R. R. Co,, and the Chicago and North-West-
ern Ry. Co., from all claims, actions, to me
against any or either of them by reason of
any connection I may have had with them
heretofore,” held, to be a receipt and not
a contract, and hence subject to explana-
tion and contradiction. Price v. Treat, 29
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Neb. 536 (45 N. W. 790).
v. Price, 47 Neb. 875.]

30. (1899.) Evidence held to conclusively
establish the defense of accord and satis-
faction of '@ 'claim' on-&’'policy -of 1ife insur-
ance. Vernon v. Union Life Ins. Co. 58
Neb. 494 (78 N. W. 929).

31. (1900.) In an action for alleged con-
version of money neither payment nor ac-
cord and satisfaction can be shown under a
general denial. Barker v. Wheeler, 60 Neb.
470 (83 N. W. 678; 83 Am. St. Rep. 541).
[Rehearing. 62 Neb. 150.]

32. (1901.) An agreement of accord and
satisfaction, which has been performed, be-
tween a county toard representing the coun-
ty and those having claims against the
county, may be proven by parol evidence in
the absence of any written record or min-
utes of the county board of such agreement.
Green v. Lancaster County. 61 Neb. 473 (85
N. W. 439).

33.
the party admitting a settlement to estab-
lish the facts relied on in avoidance thereof.
Linton v. Cathers, 70 Neb. 598 (97 N. W.
799).

34. (1905.) Evidence showing the leas-
ing of farm lands and providing for the ap-
plication of one-half of the owner's share
of the grain raised on the payment of a note

[Overruled. Treat
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held by the tenant sustains a verdict of
accord and satisfaction of the note. Walsh
v. Lunney, 75 Neb. 337 (106 N. W. 447).

35. (1905.) Evidence in an action for
services rendered as an attorney held to
sustain a finding that a payment in money
and notes “of all old matters up to date
“was not intended to include the services

sued for. Cathers v. Linton, 75 Neb. 420
(106 N. W. 468).
Instructions.

36. (1901.) Instructions bLearing on a

defense of accord and satisfaction, in an
action against a county for commission for
selling county bonds, held to be proper.
Green v. Lancaster County, 61 Neb. 473 (86
N. W. 439).

Review.

37. (1894.) Where there is sufficient evi-
dence to justify a finding that there has
been an executed compromise of all differ-
ences between the rarties to the action, the
judgment of the trizl court will not be re-

versed. Slade v. Sweceburg, 39 Neb. 600 (58
N. W. 191).
38. (1885.) Im an action on an account

to which the defense of settlenient is plead-
ed, and the jury finds that a cettlement has
been had, a verdict for defenda:t will not
be disturtbed. Johnson v. Ellis, 17 Neb. 608
(24 N. W. 214).

ACCOUNT.

Cross REFERENCES.
See, also, Account, Action on; Account
Stated; Payment; Release; Tender.
As subject to attachment, see Attachment,
§ 65.
Interest on account, see Interest.

Accounting by charitable institution, see
Charities, § 8.

For surplus on sale of chattels on fore-
closure, see Chattel Mortgages, §% 313-315.

By executors and administrators. see
Ezxecutors and Administrators, §§ 310-348.

Accounting by partners, see Partnership,
§8 283-332.

Accounting to principal by agent, see
Principal and Agent, §§ 53-63.

Accounting by joint tenant, see Tenancy
in Common, §§ 27, 28.

By trustee, see Trusts, §8§144-149.

Limitation of action on account, see Limi-
tation of Actions, §§ 40-42.
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Right to.

1. (1901.) Where one, in obedie~~2 to
an order of a court of competent jurisdic
tion, has turned over to a recelver ap
pointed by it assets in his hands belonging
to an insolvent, he cannot be compelled in
a suit in another court, between diff-rent
parties, to account therefor. Carter v. Lime
Savings Bank, 61 Neb. 587 (86 N. W. 29).

la. (1899.) A mortgagor of buildings on
leased land is entitled to an accounting by
mortgagee for rents and profits applied to
the obligations secured. Edling v. Brad-
ford, 30 Neb. 593 (46 N. W. 836).

1b. (1908.) Where, in a suit to en-
force a contract by a plaintiff who has ob-
tained the same by means of sharp, un-
conscionable and fraudulent practices, the
defendants claim as affirmative relief an
accounting for rents received by the plain-
tiff, the maxim “he who seeks equity must
do equity” may be applied, and there may be
deducted from the amount otherwise due
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the defendant for such rents the amount
of money expended by the plaintiff in their
behalf and the reasonable value of his serv-
ices performed for their, benefit. | Blondel v.
Bolander, 80 Neb. 531 (114 N. W. 574).

Jurisdiction.

2. (1876.) Under the code, discovery
has ceased to be one of the objects sought
in a court of equity. Jurisdiction, there-
fore, in cases of mutual accounts between
the parties, cannot be maintained on that
ground, and is restricted to cases which
have their origin in intimate or confidential
relations of the parties, and does not ex-
tend to ordinary cases of mutual accounts
between creditor and debtor. Lamaster v.
Scoficld, 5 Neb. 148.

3. (1892.) A justice of the peace has
no jurisdiction over an action for an ac-
counting between persons of a fiduciary re-
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lation. Carlson v. Beckman, 36 Neb. 392
(53 N. W. 203).

Review.

4. (1895.) A judgment in an action for
an accounting reversed and sent to a referee
to make certain reports, which report is
afirmed and decree entered. Warren o.
Raben, 46 Neb. 115 (64 N. W, 355).

5. (1899.) In an action for an account-
ing, when the amount of recovery awarded
by the verdict is too small, it may call for
a rev.rsal of the judgment. Yager v. Eux-
change Nat. Bank, 57 Neb. 310 (77 N. W.
768).

6. (1903.) Where, in an .action for an
accounting, questions of fact only are pre-
sented and the trial court’s findings are
supported by the evidence, the decree will
not be disturbed. Haslach v. Wolf, 4 Unof.
306 (93 N. W. 996).

ACCOUNT, ACTION ON.
ANALYSIS. '

Requisites of account, § 1.
Application of payments, § 2.
Interest, §§ 3, 4.

Limitation of action, § 5.
Pleading, §§ 6-13.

Exhibits, §§ 14-16.
Answer, § 17.
Amendments, § 18.

Issues on assigned account, §§ 19-21.

Parties, § 22.
Presumptions, § 28.
Burden of proof, § 24.

Admissibility of evidence, §§ 25-27.
Weight and sufficiency of evidence, §§ 28-34.

Instructions, §§ 35-38.
Verdict, §§ 39, 40.
Judgment, §§ 41, 42.
Review, §§ 43-45.

CroSs-REFERENCES.

See, also, Account; Account Stated.

Limitation of action on, see Limitation
of Actions, §§ 40-42.

Account as subject to attachment, see
Attachment, § 66. ©

Admissibility in evidence of books of ac-
count, see Evidence, §§ 312-318.

Requisites of account.

Examination of books of county treasurer,
see Counties, §§ 267, 268.

1. (1899.) An item in an open account
which includes not only a disbursement of

the debtor’s money in the hands of the cred-
itor, but also a disbursement of the credi-
tor’s private funds for the debtor’s use and
benefit, is a legitimate and valid charge.
Ridbley v. Rice, 58 Neb. 785 (79 N. W. 711).

Application of payments.

2. (1888.) In an action on an account,
part of which was barred by the statute of
limitations, it was the duty of the court to
apply all the payments made before the bar
of the statute, to the liquidation of that part
of the debt which was barred; and if any
part of the plaintiff’s claim was not barred,
to render judgment thereon for the amount



§3

due. Ashdy v. Washdurn, 23 Neb. 571 (37
N. W. 267).

Interest.

3. (JR92,)\/\ Unsettled (mccounts do not
draw interest until the expiration of six
months from the date of the last item
therein, Staker v. Begoic, 24 Neb. 107 (51
N. W. 468); (1897) Garneau v. Omaho Print-
ing Co., 52 Neb. 383 (72 N. W. 360).

4. (1902.) Money due on an unsettled
book account for goods sold and delivered,
will only bear interest at the rate of seven
per cent., beginning six months after the
date of the last item. But where, in a suit
on such account, evidence is introduced
showing that at the time the goods were
ordered it was agreed betwecn the parties
that the account should draw interest at
ten per cent after a certain date, and a
jury allowed such interest, the verdict will
not be set aside for that reason only. Lin-
dell v. Deere, Wells & Co., 66 Neb. 87 (92
N. W. 164).

Limitation of action,

5. (1901.) An action ‘on account is
barred in four years. Mizer v. Emigh, 63
Neb. 245 (88 N. W. 478).

Pleading.

6. (1881.) A petition which states that
certain goods were sold and delivered by
the plaintiffs to the defendants, sets forth a
copy of the account, alleges that there are
no credits tl:ereon and no part thereof has
been paid, and that there is due from the
defendants to the plaintiffs a definite sum,
is not subject to demurrer as not stating a

cause of action. Stubendorf v. Sonnen-
schein, 11 Neb. 235 (9 N. W. 91).
7. (1883.) The action was on an aec-

count, a copy of which was attached to and
made ‘a part of the petition. The account
was between the plaintitf in error and F. L.
Stetson & Co. and showed a balance in favor
of the latter.
of the account by F. L. Stetson & Co. to
David R. Stetson, the defendant in error,
nor any allegation showing ownership in
him, held, that the petition would not sup-
port the judgment in his favor. Thompson
v. Stetson, 15 Neb. 112 (17 N. W. 368).

8. (1882.) The provision of section 129
of the code, which provides in effect that a
plaintiff may set out in his petition a copy
of the account or instrument sued on, with
all credits, and allege that there is due
thereon from the defendant to the plaintiff
8 specified sum, {8 permissive merely, and
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There being no assignment
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the facts may be averred in any proper
form. Collingwood v. Merchants Bank, 15
Neb. 118 (17 N. W. 359); (1899) Fletcher
v. Oo-operative Publishing Co., 58 Neb. 511
(78 N. W. 1070).

9. (1891.) A petition alleging that there
is due from defendant to plaintiff, for labor-
er’'s wages for work and labor done and per-
formed by the plaintiff for the defendant at
ber request, in the years 1886, 1887, and
1888, the sum of $466.55, no part of which
has been paid, states a rufficient cause of ac
tion, although subject to a motion to make
more definite and certain. 8mall v. Poffen-
barger, 32 Neb. 234 (49 N. W. 337).

10. (1891.) Prayer {in the petition
should be for a definite sum and not *for
the amount of said bill, with costs.” Flan-
nagan v. Heath, 31 Neb. 776 (48 N. W, 904).

11. (1896.) In an action founded upon
an account it is sufficient for the plaintift
to give a copy of the account with all crelits
and indorsements thercon and to state that
there is due to him on said account from
the defendant a specified sum which he
claims with interest. McArthur v. Clarke
Drug Co., 48 Neb. 899 (67 N. W. 861).

12. (1896.) Where the facts stated in
an account and in the petition in a suit
thereon, under section 129 of the code, show
a liability of defendant to plaintiff, a de-
murrer on the ground that the petition does
not state a cause of action cannot be sus-
tained. McArthur v. Clarke Drug Co., 48
Neb. 899 (67 N. W. 861).

13. (1899.) Where, in a suit on ac
count, a copy of such account is attached to
the petition; and where terms are used in
the petition which clearly show the sig-
nificance of the figures; and where the ac-
count, as shown by the copy, is admitted in
the answer, an objection that the petition is
defective will not avail. Minzer v. Will-
man Mercantile Co., 59 Neb. 410 (81 N. W.
307).

Exhibits.

14. (1896.) A pleading in which the
only cause of action is for “money due, as
per account hereto attached, and marked
Exhibit B,” but which is accompanied by no
exhibit or allegation showing the nature of
the alleged indebtedness, fails to state a
cause of action. Home Fire Ins. Co. 9.
Arthur, 48 Neb. 461 (67 N. W. 440).

15. (1896.) The failure to attach an
exhibit, to which reference is made in a
pleading, is not of itself ground for a de-




16

murrer, provided the matters alleged in
such pleadings amount to a cause of action
or defense. Home Fire Ins. Co. v. Arthur,
48 Neb. 461 (67 N. W. 440, 441).

16. (1896.) In a 'suit on an account for
goods sold and delivered, where the petition
is framed under said section 129 and there
is attached to such petition a copy of the
account sued on, such account must be con-
sidered as a part of the petition when con-
struing the allegations thereof. McArthur
v. Clarke Drug Co., 48 Neb. 899 (67 N. W.
861).

—— Answer.

17. (1899.) In a suit on an account for
services an answer containing a general
denial and averring that the charges are
unreasonable and unjust does not present
inconsistent defenses. Cate v. Hutchinson,
58 Neb. 232 (78 N. W. 500).

Amendments,

18. (1898.) Where a bill of particulars
filed before a justice of the peace and a
petition filed on appeal to the district court
declare on an account in favor of plaintiff
as the original creditor, the petition cannot
be amended during the trial in the district
court, to show that plaintiff claims by as-
signment. Western Cornice & Mfg. Works
v. Meyer, 55 Neb. 440 (76 N. W. 23).

Issues on assigned account.

19. (1892.) Where there is an absolute
assignment of an account so that the as-
signor parts with his entire interest therein,
as between the parties the amount of con-
sideration therefor is not a material inquiry.
Barnett v. Ellis, 34 Neb. 539 (52 N. W, 368).

20. (1892.) If there was a defense to
the account when assigned, and the assignee
{8 a mere donee, the same defense may be
interposed as if the action was by the as-
signor. If the assignor claims as a bona
fide purchaser and the rights of creditors
are affected, the amount and kind of con-
sideration become material. Barnett v.
Ellis, 34 Neb. 539 (52 N. W. 368).

21. (1892. No defense having been
shown against the account, error of the
eourt in restricting the cross-examination
of certain witnesses as to the consideration
for the assignment held not prejudicial.
Barnett v. Ellis, 34 Neb. 539 (52 N. W. 368).

Parties,
22. (1896.) In suing upon an account
plaintif should give his Christian name
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rather than his initial letters. Small v.
8andall, 48 Neb. 318 (67 N. W. 156).

Presumptions.

23. (1898.) Where the relation of debtor
and creditor exists, an account rendered and
not objected to within a reasonable time, is
to be regarded as prima facie correct. Mis-
souri P. R. Co. v. Palmer, 55 Neb. 559 (76
N. W. 169).

Burden of proof.

24. (1891.) When an action is brought
upon an account for goods sold and de-
Itvered, the burden of proof is upon the de-
fendant to prove payment. Lambd v. Thomp-
8on, 31 Neb. 448 (48 N. W. 58).

Admissibility of evidence,

25. (1895.) In an action to recover for
lumber sold and delivered it was not error
to suppress from depositions of plaintiff and
an alleged assignor of the order from de-
fendant as the evidence shows the lumber
was billed by mistake the plaintiff may re-
cover regardless of the assignment. Busk-
nell v. Chambderlain, 44 Neb. 751 (62 N. W.
1114).

26. (1898.) Rejection of a lease be-
tween landlord and tenant in an action on
an account for labor performed on the
premises by a third person prior to the
time when the tenancy was to commence,
not prejudicial error. Herzke v. Blake, 54
Neb. 4656 (74 N. W. 959).

27. (1899.) In a suit for services ren-
dered it is error to exclude testimony of a
witness who has shown himself qualified
and competent to testify to the character
and value of the services. Cate v. Hutchin-
son, 58 Neb, 232 (78 N. W. 500).

Weight and sufficiency of evidence.

28. (1892.) Evidence in an action on
an account held to sustain the finding and
judgment rendered. Fransem v. Eller, 34
Neb. 664 (52 N. W. 284); (1887) Goodman
v. Pence, 21 Neb. 459 (32 N. W. 219); (1839)
Watte v. Wickersham, 27 Neb. 457 (43 N. W.
269); (1891) Conklin v. Graham, 32 Neb.
546 (49 N. W. 460); (1891) Houston v. Pep-
perl, 32 Neb. 828 (49 N. W. 803); (1895)
Gray v, Godfrey, 43 Neb. 672 (62 N. W. 41);
(1895) Bushnell v. Chamberlain 44 Neb. 751
(62 N. W. 1114); (1899) Hubbdard v. Seitz,
58 Neb. 351 (78 N. W. 620).

29. (1884.) About the 1st of December,
1881, one D. sent a money order for $3 to
S. & Co. of St. Louis. A receipt for $300
was returned. D. alleged that on the same
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day on which the money order was sent he
forwarded to 8. & Co. a draft for $300
which he had received in the spring of 1880.
Held, That the evidence failed to show that
the draft \in question)was sent:\Shapleigh
& Co. v. Dutcher, 15 Neb. 563 (20 N. W. 32).

30. (1888.) Evidence in an action on
on account for services held to sustain a
verdict for plaintiff. Brewer v. Wright, 25
Neb. 305 (41 N. W. 159).

31. (1893.) In an action om account for
flour sold and delivered, a number of de-
fenses were set up which the proof failed
to sustain, the evidence sustains a verdict
for the plaintiff. Reed v. Davis Milling
Co., 37 Neb. 391 (556 N. W. 1068).

32. (1893.) In an action upon an ac-
count for goods sold and delivered a ques-
tion arose as to whom the credit was ex-
tended. The defendant  insisted that the
credit was extended to a firm; and the
plaintiff that it was extended to a member
of the firm individually. The evidence dis-
cussed in the opinion held sumclent_ to sus-
taln a verdict in favor of the plaintiff.
Deranliey v. Jandt, 37 Neb. 532 (56 N. W.
299).

33. (1895.) In an action for a bill of
lumber, evidence that defendant ordered
the same through a third dealer who has
gone out of business, and had previously
made plaintiff, dealers in lumber, his agent
and plaintiff fllled the order shipping the
material to defendant who credited such
third dealer with the amount due against
a note made by the suposed seller, supports
a verdict for plaintiff. Bushnell v. Cham-
berlain, 44 Neb. 751 (62 N. W. 1114).

34. (1903.) In an action on account for
livery hire and drayage a verdict for plain-
tiff for $127 is sustained by the evidence.
Matoushelo v. Dutcher, 67 Neb. 627 (93 N.
1V. 1049).

Instructions.

35. (1888.) Im an action on an account
for wages, instructions as to an alleged
settlement and, as a basis of a counter-
claim, certain damage to machinery, held,
proper. Brewer v. Wright, 25 Neb. 306 (41
N. W. 1689).

36. (1894.) Instructions as to payment
by note, in an action on an account, held
to properly present the issues in the case.
Howell Lumber Co. v. Campbell, 38 Neb.
567 (67 N. W. 383).

37. (1896. In an action to recover an
account for personal services, instructions
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examined, and@ held to propertly state the
issues; and evidence examined and held to
sustain the verdict. O’Brien v. Parsons, 49
Neb. 729 (68 N. W, 1020).

_38. (1899.) Where, in an action on an
account, payment is pleaded, it is proper to
instruct the jury that they may consider
evidence in regard to prior related trans-
actions between the parties to aid them in
determining whether the plea is sustained.
Ottens v. Fred Krug Brewing Co., 58 Neb.
331 (78 N. W, 622).

Verdict,

39. (1893.) The evidence being in writ-
ing and practically undisputed as to the
amount due the plaintiff,- a verdict for a
sum greatly less cannot be sustained. Por-
ter v. Sherman County Banking Co., 36 Neb.
271; 40 Neb. 274 (54 N. W. 424; 58 N. W.
721). ’

40. (1897.) In an action for labor per-
formed in the improvement of a highway
upon request of ome claiming to represent
a principal having no legal existence, dam-
ages assessed in plaintiff's favor to the
amount of $427.92 not excessive. Learn v.
Upstill, 52 Neb. 271 (72 N. W. 213).

- Judgment.

41. (1888.) In an action on an account
the items of the account had nearly all been
furnished more than four years prior to the
commencement of the suit; the plaintiff's
testimony was to the effect that the debt
had been contracted under a special con-
tract providing for the payments to be made
for a part of the material within thirty
days after it was furnished, the remainder
when defendant’s dwelling-house was com-
pleted; the demand for that which had been
furnished on the thirty days’ credit was
barred by the statute of limitations at the
time of the commencement of the action.
Held. That, if this testimony was correct,
the district court erred in rendering judg-
ment for the whole claim. Ashby v. Wash-
burn, 23 Neb. 571 (37 N. W. 267).

42. (1893.) Where the answer admits
there is due the plaintiff a certain sum,
much smaller than claimed in the petition,
and all the averments of new matter in the
answer are unequivocally denied by the
reply, judgment must be for at least the
amount admitted to be due. The allowance
of costs being discretionary, none are taxed
as incident to the above judgment, becauseé
of the,confused condition of said issues as
presented in the district court. McConnell
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v. First Nat. Bank of Lincoln, 38 Neb, 252
(66 N. W. 1013).

Review. .

43. (1885.) In an,action;on-an account;
where 8 jury is waived and a trial had to
the court, if the judgment is not supported
by the evidence it will be set aside. Hunt
v. Mewis, 17 Neb. 422 (23 N. W. 10).

44. (1885.) In an action on an account
to which the defense of settlement is set up,

ACCOUNT STATED.

§8

and the jury believes a disputed account
has been settled and renders a verdict ac-
cordingly, such verdict will not be disturbed.
Johnson v, Ellis, 17 Neb. 608 (24 N. W. 214).

45. (1888.) Where, in an action on an
account and set-off, the testimony is nearly
equally balanced, the verdict will not be
set aside as being against the weight of
evidence. Camp & Compton v. Sadler, 22
Neb. 732 (36 N. W. 144).

ACCOUNT STATED.
ANALYSIS.

Nature and definition, §§ 1-4.

Express promise to pay, §§ 5, 6.
Fraud, mistake, and correction, §§7-8.

Conclusiveness, § 10.
Failure to object, §§ 11, 12.
Usury as a defense, § 13.
Interest on account, § 14.
Pleading, §§ 15, 16.
Evidence, §§ 17-21.
Instructions, §22.

CroSS REFERENCES.
See, also, Account; Account, Action On.

Nature and definition,

1. (1900.) An account stated is merely
an agreement between persons who have
had previous transactions, fixing the
amount due as the result of an accounting.
Jorgensen v. Kingsley, 60 Neb. 44 (82 N. W.
104).

2. (1896.) An account stated is an
agreement between persons who have had
previous dealings determining the amount
due by reason of such transactions. Hen-
driz v. Kirkpatrick, 48 Neb. 670 (67 N. W.
159).

3. (1904.) In stating an account, as in
making any other agreement, the minds of
the parties must meet, and the transaction
must be understood by the parties as a final
adjustment of the respective demands be-
tween them, and the amount then due.
Haish v. Dillon, 71 Neb. 290 (98 N. W. 818).

4 (1886.) An account stated s an
agreement between persons who have had
previous transactions, fixing the amount
due in respect to such transactions. As
distinguished from a mere admission or
acknowledgment it i8 a new cause of ac-
tion. It is not=a contract upon a new con-
sideration and does not create an estoppel,
hut establishes primé facie the accuracy of
the items charged without further proof.

17

McKinister v. Hitchcock, 19 Neb. 100 (26
N. W. 705).

Express promise to pay.

5. (1880.) An account stated is an
agreement between the parties to an account
that all the items thereof are correct. In
an action to recover the balance due upon
such account, it is not necessary for the
plaintiff to prove an express promise by the
defendant to pay the same. Claire v.
Claire, 10 Neb. 54 (4 N. W. 411).

6. (1896.) The rendering of an account -
between parties and agreeing upon the
amount due as appearing therefrom will
support an action for the balance thereby
shown without an express promise to pay.
Hendriz v. Kirkpatrick, 48 Neb. 670 (67 N.
W. 759).

Fraud, mistake, and correction.

7. (1883.) A settled account is prima
facie correct, and it will not be disturbed
except for fraud or mistake in the settle-
ment. But if fraud or mistake is shown
the settlement will to that extent be con-
sidered as having been made .upon mistake
or imposition, and the omissions and mis
takes will be corrected. Kennedy v. Good
man, 14 Neb. 585 (16 N. W, 834).

8. (1886.) Proof that a banker con-
cealed the real condition of a depositor’s ac-
count and failed to credit him with certain
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deposits and charged him with items with
which he was not chargeable, will vitiate
an account stated; and the question of
fraud is for the jury. McKinister v. Hitch-
cock, 19 Neb. 100 (26 N, W. 705).

9. (1902.) Where a settlement is en-
tered into between two parties in reliance
on the accuracy and correctness of books
of account kept by one of the parties, and
it is subsequently discovered that the books
have been erroneously kept, and that the
party keeping them has not accounted for
all the money which he has received, such
a settlement will be set aside and a new ac-
counting had although there may have been
no intentional fraud practiced by the bgok-
keeper, and the failure to account may have
been due to mistakes alone. Leidigh v.
Keever. 2 Unof. 343 (96 N. W. 106).

Conclusiveness,

10. (1894.) An account stated does not
bar a recovery for items not within the con-
templation of the parties when the settle-
ment was made. Clarke v. Kelsey, 41 Neb.
766 (60 N. W, 138).

Failure to object.

11. (1896.) The failure to object to an
account rendered is admissible in evidence
as tending to prove an acknowledgment of
its correciness. its weight or sufficiency for
such purpose being a question of fact for
the consideration of the jury. Hendriz v.
Kirkpatrick, 48 Neb, 670 (67 N. W. 759).

12, (1898.) Where the relation of
debtor and creditor exists an account ren-
dered and not objected to within a reason-
able time will be regarded as prima facie
correct. Missouri P. R. Co. v. Palmer, 55
Neb. 559 (76 N. W. 169).

Usury as defense.

13. (1900.) In an action on an account
stated, the defense of usury is avoidable
without alleging that the balance due was
agreed to in consequence of fraud or mis-
take. Jorgensen v. Krinksley, 60 Neb. 44
(82 N. W. 104).

Interest on account.

14. (1887.) Where an action is prose-
cuted upon an account stated by a defend-
ant, and in which he charges himself with
interest on money in his hands at the rate
of ten per cent. per annum, this will imply
a promise to pay interest at that rate, if the
proof shows the statement to have the effect
of an account stated. Savage v. Aiken, 21
Neb, 605 (33 N. W. 241).

ACCOUNT STATED.
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Pleading.

15. (1880.) When the petition states a
cause of action on an account stated between
the plaintif and defendant, and further.
that for the balance due upon the stated
account the defendant executed and de-
livered to the plaintiff a promissory note.
but a single cause of action is set out.
Ciaire v. Claire, 10 Neb. 54 (4 N. W. 411).

16. (1889.) In an action on an account
stated, defendant after a general denial set
up for a counter-claim that the amount
claimed was for intoxicating liquors, sold
by plaintiffs, who were wholesale dealers,
without license. Held, That such answer
amounted to a plea of confession and avoid-
ance, and rendered proof of their account
by plaintiff unnecessary. QGillen v. Riley, 27
Neb. 158 (42 N. W. 10564).

Evidence.

17. (1885.) The prima facie presump-
tion is in favor of an account which has
been stated by the parties, and as a general
rule it will not be disturbed unless there
was fraud or mistake in the settlement
which is established by clear proof. Keller
v, Keller, 18 Neb, 366 (25 N. W. 364).

18. (1885.) Where there has been a
settlement of accounts between parties, and
a promissory note given by one of them for
the amount found due, the burden of proof
is on the maker of the note to show that
the settlement did not include debts owing
to him from the adverse party. Keller v. ‘
Keller, 18 Neb. 366 (25 N. W. 364).

19. (1894.) Where plaintiff sued on an
account stated, and defendant denied that
an account had been -stated, but admitted
that there was due to plaintiff a less amount
than claimed, the finding of the jury sus-
taining the defendant's averments will not
be disturbed when, as in this case, they are
sustained by competent evidence, no error
of law having occurred on the trial. Ster-
ling Lumber Co. v. Stinson, 41 Neb. 368 (59
N. W. 888).

20. (1903.) When suit i{s brought on an
account stated, plaintiff can only recover by
showing both the account and an unquali-
filed assent of defendant to its correctness.
Cahill, Swift Mfg. Co. v. Morrisey Plumb-
ing Co., 3 Unof. 865 (93 N. W. 204).

21. (1896.) Verdict for defendant in
error, who sued to recover upon an account
stated, held, from an examination of the
evidence, to be warranted thereby. Hei-
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driz v. Kirkpatrick, 48 Neb. 670 (67 N. W.
739;.
Iastructions.

22, (1893.) An instruction,){When) a
settlement is made, and a promissory note
is given as a result of the settlement, the
giving of the note is prima facie evidence
that all matters in difference between the
parties at the time of the settlement were
settled in the settlement; and this presump-
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tion must prevail until a preponderance of
the evidence shows that there were matters
in the difference at the time betweem the
parties that were not included in such settle-
ment,” held, applicable to the testimony and
not erroneous. Wagner v. Ladd, 38 Neb.
161 (56 N. W. 891).

ACCRETION.
See Water and Watercourses, §% 61—(_59.

ACKNOWLEDGMENT.
ANALYSIS.
Nature and functions, §§1-3.

Statutory provisions, §§4, 5.

Necessity of acknowledgment, §§6-12.

Nature of officer’s act, § 13.
Authority to take, §§ 14, 15.

Disqualification of officer to take, §§ 16-21.

Requisites and sufficiency, in general, §§ 22-35.

Conclusiveness, §§ 33, 33.

Necessity to show when officer’s commission expires, §5.26, 27.
Voluntary act, §§28-30.
Identity of grantor, §31..

Defects and irregularities, §§ 34, 35.

Acknowledgment of officer not using seal, §36.

Foreign acknowledgment, §337-41.

Parol evidence to show acknowledgment, §42.

Changing description of property after acknowledgment, § 43.
Impeachment of acknowledgment, §§44, 45.

Weight and sufficiency of evidence, §§46-53.

Admissibility in evidence, {§ 54-57.

Cross REFERENCES,

Of assignment for benefit of creditors, see
Assignment for Benefit of Creditors, §§ 33-35.

Acknowledgment of illegitimate child, see
Bastards, §§ 3-6.

Of chattel mortgage, see Chattel Mort-
gages, §§ 40, 41.

Of dedication of land to public, see Dedi-
cation, § 2.

Acknowledgment of debt as tolling run-
ning of statute of limitations, see Limiia-
tions of Actions, §§ 120-138.

Of conveyance of homestead, see Home-
steads. §§114-116.

Necessity of seal to acknowledgment, see
Notaries, §47-9.

Nature and functions.

1. (1896.) The functions of an ac-
knowledgment to a deed are twofold: (1)
To authorize the deed to be given in evi-
dence without further proof of its execu-
tion; (2) to entitle it to be recorded; and
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unless the real estate conveyed or incum-
bered the homestead of the grantors, an
acknowledgment is not essential to the
validity of the conveyance. Horbach v.
Tyrrell, 48 Neb. 514 (67 N. W. 485; 37 L.
R. A. 434).

2. (1878.) The functions of an acknowl-
edgment are to authorize the deed to be
given in evidence without further proof of
its execution, and to entitle it to be re-
corded. The acknowledgment i8 no part of
the deed itself. Burbank v. Elifs, 7 Neb.
156.

3. (1899.) The office of an acknowl-
edgment 18 to furnish authentic evidence
that the instrument acknowledged has been
duly executed and is entitled to be recorded.
Fisk v, 0sgood, 58 Neb. 486 (78 N. W. 924).
Statutory provisions.

4. (1896.) Sections 5 and 41 of chapter
43, Revised Statutes of 1866, entitled “Real

Estate,” relating to acknowledgment of
deeds, were enacted at the same time, as
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parts of the same statute, and being in some
of their provisions so repugnant that both
could not be executed, inasmuch as they
conflicted, the last section—4l—prevailed
and the other''was' repealed.'-'Omaha Real
Estate & Trust Co. v. Kragscow, 47 Neb. 592
(66 N. W. 658).

5. (1896.) Section 5 of an act entitled
#0Of real estate and the alienation thereof
by deed,” and relating to acknowledgment
of deeds, passed January 26, 1856 (Session
Laws, p. 80, ch. 31), as amended February
13, 1864 (Session Laws, p. 58, ch. 12), was
in direct and irreconcilable conflict with the
provisions of section 44 of chapter 31 of the
same statute, passed at the same time, and,
consequently, operated its repeal by impli-
cation. Omaha Real Estate « Trust Co. v.
Kragscow, 47 Neb. 592 (66 N. W. 658).

Necessity of acknowledgment.

6. (1876.) An instrument, purporting
to be the deed of a feme covert, without her
acknowledgment, is void as to her. It is no
deed. Roode v. State, 5 Neb. 174 (26 Am.
Rep. 475).

7. (1881.) A deed of real estate exe-
cuted, witnessed, and delivered, is effectual
to pass title, though not acknowledged or
recorded. Harrison v. McWhirter, 12 Neb.
162 (10 N. W. 545).

7a. (1893.) A deed in other respects
sufficient and regular is effective, as between
the grantor and grantee therein, to pass
complete title even though executed in a
foreign state it is there acknowledged be-
fore only a purported justice of the peace
as to whose genuine signature, efficial char-
acter and power, there is no accompanying
certificate of a proper officer having a seal.
Connell v. Galligher, 36 Neb, 749 (55 N. W.
229).

8. (1894.) The grantee in a deed of
real estate acquires title thereto or execu-
tion and delivery to him of such deed,
though the deed is neither acknowledged
or recorded and be afterwards lost; and a
sheriff's deed, made in pursuance of an exe-
cution sale against such grantee passes legal
title to the purchaser. Connell v. Galligher,
39 Neb, 793 (58 N. W. 438); 46 Neb. 372 (64
N. W. 965).

9. (1896.) A conveyance of real estate,
such real estate being the homestead of the
grantors, {s, unless acknowledged, abso-
lutely void. Horbdbach v. Tyrrell, 48 Neb. 514
(67 N. W. 485; 37 L. R. A. 434); Havemeyer
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v. Dahn, 48 Neb. 536 (67 N. W. 489; 58 Am.
St. Rep. 706; 33 L. R. A. 332).

10.- (1897.) As between the parties an
acknowledgment is not essential to the
validity of a conveyance, unless the prop-
erty be a homestead, or for the purpose of
barring dower. Linton v. Cooper, 53 Neb.
400 (73 N. W. 731).

11. (1897.) A conveyance by a married
woman of her separate property, not her
homestead, is valld between the parties al-
though not acknowledged. Linton v. Cooper.
53 Neb. 400 (73 N. W. 731).

12. (1904.) The acknowledgment by
both husband and wife of an instrument
whereby it is sought to convey or incumber
a homestead, is an essential step in the due
execution of such instrument. Solt v. An-
derson, 71 Neb, 826 (99 N. W. 678).

Nature of officer’s act.

13. (1896.) In this state the act of an
officer in taking the acknowledgment of the
grantor to a conveyance of real estate is a
ministerial one. Horbach v. Tyrrell, 48
Neb. 514 (67 N. W. 485; 37 L. R. A. 434).

Authority to take.

14. (1872.) County clerks are authorized
to take the acknowledgment of deeds con-
veying real estate. Franklin v. Kelley, 2
Neb. 79.

15. (1899.) A United States commis-
sioner has no authority to take acknowl-
edgments of real estate conveyances exe-
cuted In Nebraska. Interstate Saving &
Loan Ass'n v. Strine, 58 Neb. 133 (78 N. W.
317).

Disqualification of officer to take.

16. (1896.) What relationship or what
interest possessed by an officer disqualifies
him from taking an acknowledgment must
be determined from the facts and circum-
stances of the case in which the question
is presented, rather than by any general
rule. Horbach v. Tyrrell, 48 Neb. 514 (67
N. W. 485; 37 L. R. A. 434).

17. (1896.) A notary public is not dis-
qualified from taking an acknowledgment
of a mortgage made to a corporation, merely
because it is shown that he was at the time
secretary and treasurer of the mortgagee, it
not appearing that he was a stockholder in
such corporation or otherwise beneficially
interested in having the mortgage made.
Horbach v. Tyrrell, 48 Neb. 514 (67 N. W.
485; 37 L. R, A, 434).

18. (1896.) An attorney, who is a no-

20



§10

tary public, is not disqualified from taking
an acknowledgment of a mortgage made to
his client, merely because he holds for col-
lection the claim secured\by |suchCmortgage;
it not appearing that the attorney had any
beneficial imterest in having the mortgage
. made, nor that the amount of his compen-
sation in any manner depended upon such
mortgage being made. Havemeyer v. Dahn,
48 Neb. 536 (67 N. W. 489; 58 Am. St. Rep.
706; 33 L. R. A, 332).

19. (1902.) A national bank, which
held a note for collection, belonging to
another bank, of which it was a large stock-
holder, took a renewal thereof and included
in such renewal note an amount of its own
unsecured debt against the maker and at
the same time obtained a mortgage upon
the homestead of the debtor, signed by him-
self and wife, and acknowledged before a
notary who was an officer and stockholder
of the national bank, to secure the payment
of the said remewal note. Held, That the
national bank and its stockholders had a
direct pecuniary and beneficial interest in
the transaction and hence the acknowledg-
ment was void. Wilson v, Griess, 64 Neb.
792 (90 N. W. 866).

20. (1904.) A clerk in a private bank,
who is the son-in-law of the owner of the
bank, and who although designated as
cashier has no pecuniary interest in the
bank except salary, is not disqualified by
interest, from taking an acknowledgment as
potary to a mortgage given to the bank.
Banking House of A. Castetter v. Stewart,
70 Neb. 815 (98 N. W. 34).

21. (1902.) On the grounds of public
policy an officer is disqualified from taking
the acknowledgment of a mortgage given to
secure an indebtedness, evidenced by a note,
of which he is the real owner. Hedbloom
v. Pierson, 2 Unof. 799 (90 N. W. 218).

Requisites and sufficiency in general.

22, (1878.) A certificate of acknowl-
edgment is sufficient if it shows that the re-
quirements of the statute have been com-
plied with in substance. Burbank v. Ellis,
7 Neb. 156.

23. (1882.) A certificate of acknowl-
edgment, in which it was shown that the
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grantors appeared and acknowledged the in-’

strument to be ‘“their voluntary act,” omit-
ting the words “and deed,” held, to be a
substantial compliance with the statute.
Spitznagle v. Vanhessch, 13 Neb. 338 (14 N.
W. 417).
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24. (1892.) A certificate of acknowl-
edgment to a deed which states that ‘“per-
sonally came Catherine Tozier, to me known
to be the identical person whose name is
affixed to the above instrument as grantor,
and acknowledged the same to be her volun-
tary act and deed,” which certificate is
signed by an officer authorized to take ac-
knowledgments, and attested with his of-
ficial seal, is valid. Gregory v. Kenyon, 34
Neb. 640 (52 N. W. 685).

25. (1882.) The exact words of the
statute are not indispensable to a good cer-
tificate of acknowledgment. It is sufficient
if a full meaning intended to be conveyed
is clearly expressed. S8pitznagle v. Van-
hessch, 13 Neb. 338 (14 N. W. 417).

——— Necessity to show when officer’s
commission expires.

26. (1907.) A certificate of a notary
public not authenticated by a statement
either engraved upon his seal or written
under his official signature of the date of
the expiration of his commission or term of
office is void. Sheridan County v. McKin-
ney, 79 Neb. 220 (112 N. W. 329). [Over-
ruled, 79 Neb. 223.]

27. (1907.) Failure of a notary to write
under his official signature the date when
his commission expires does not render his
certificate void. Sheridan County v. Mc-
Kinney, 79 Neb. 223.

Voluntary act.

28. (1881.) Under a statute requiring a
chattel mortgage to be acknowledged, on
acknowledgment “This mortgage was ac-
knowledged before me by P. this eighteenth
day of September, 1875,” is insufficient since
it does not recite that the instrument was
executed voluntarily. Becker v. Anderson,
11 Neb. 493 (9 N. W. 640).

29. (1882.) A certificate of acknowl-
edgment to a deed, which showed simply
that the grantors appeared before the officer
taking it “and acknowledged that they exe-
cuted the same,” is invalid. The certificate
must show that the execution of the deed
is ‘“voluntary” on the part of the grantor.
Spitznagle v. Vanhessch, 13 Neb. 338 (14 N.
W. 417).

30. (1891.) A certificate of acknowl-
edgment to a real estate mortgage which
does not show that the mortgagor volun-
tarily executed the instrument is invalid.
Keeling v. Hoyt, 31 Neb. 4563 (48 N. W. 66).
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Identity of grantor,

31. (1878.) A certificate which shows
that “On the 29th day of September, 1862,
personally \appeared before me; [David Dor-
rington, mayor of Falls City,’ etc. held, a
sufficient statement of the identity of the
grantor. Burbank v. Ellis, T Neb. 156.

Conclusiveness.

32. (1883.) The certificate of acknowl-
edgment of a notary public, with his official
seal attached, is sufficient proof of the due
execution in another state of a deed of real
estate lying in this state. Galley v. Galley,
14 Neb. 174 (15 N. W. 318).

33. (1899.) When the party executing a
deed or mortgage knows that he is before
an officer having authority to take acknowl-
edgments, and intends to do whatever is
necessary to make the instrument effective,
the acknowledging officer’s official certificate
will be, in the absence of fraud, conclusive
in favor of those who in good faith rely on
it. Council Bluffs Savings Bank v. .8mith,
59 Neb. 90 (80 N. W. 270; 80 Am. St. Rep.
669).

Defects and irregularities.

34. (1901.) A mere irregularity in tak-
ing an acknowledgment does not invalidate
it. Morris v. Linton, 61 Neb. 637 (85 N. W.
565).

34a. (1896.) Where a deed to a home-
stead from a husband and wife to a third
person, the grantee to reconvey to the wife,
was actually acknowledged by a notary in
Nuckolls county, but by mistake he certi-
fled that he was a notary of Webster county
where the deed was recorded, the rights of a
judgment creditor of the husband are not
thereby affected, and the deed having been
actually signed, acknowledged and delivered,
conveys the legal title. Roberts v. Robin-
son, 49 Neb. 717 (68 N. W. 1035; 59 Am. St.
Rep. 567).

35. (1883.) The objection to a deed,

that the acknowledgment was taken before °

a county clerk, is cured by the second sec-
tion of the act approved Feburary 24, 1883.
Davis v. Huston, 15 Neb. 28 (16 N. W. 820).

Acknowledgment of officer not using seal.

36. (1880.) An acknowledgment by an
officer not using an official seal must have
attached a certificate of the clerk of a court
of record, or other certifying officer, showing
that the acknowledging officer was at the
time such an officer; that he was acquainted
with his handwriting, and believed the
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signature to be genuine; and that the ac-
knowledgment and execution are according

‘to law. Irwin v. Welch, 10 Neb, 479 (6 N.

W. 753).

Foreign acknowledgment.

37. (1876.) A deed of conveyance of
land must be executed and acknowledged
as directed by the statutes of the state in
which the land is situated; if the deed is
executed in another state and the statute
provides that it shall be executed and ac-
knowledged according to the laws of such
state, it must be so executed. Roode .
State, 56 Neb. 174 (256 Am. Rep. 475).

38. (1876.) Where a deed is executed
and acknowledged in another state before
a commissioner of deeds of this state, a
notary public, or other officer using an offi-
cial seal, the law presumes a compliance
with the law of the place of execution, and
no further authentication is necessary. But
in all other cases there must be attached
thereto a certificate of the clerk of a court
of record or other certifying officer, under
his officlal seal. Hoadley v. Stephens, 4
Neb. 431. [Overruled to commissioner. 47
Neb. 592-612.]

39. (1881.) When a deed is made in
another state the certificate of acknowledg-
ment of a notary public thereto, duly at-
tested by his official seal, entitles such deed
to be recorded without further authentica-
tion. Green v. Gross, 12 Neb, 117 (10 N. W.
459).

40. (1895.) The first paragraph of the
syllabus in Hoadley v. Stephens, 4 Neb., 431,
is overruled to the extent in which it relates
to the acknowledgment of deeds in another
state than this, before a commissioner of
deeds for this state. Omaha Real Estate &
Trust Co. v. Kragscow, 47 Neb, 592 (66 N.
W. 658).

41. (1901.) Under section 6, chapter 73,
Compiled Statutes, providing for the execu-
tion of deeds in a foreign country, the word
“consul” means any person invested by the
national government with the functions of
consul-general, vice-consul-general, consul
or vice-consul. Morris v. Linton, 61 Neb.
537 (85 N. W. 565).

Parol evidence to show acknowledgment.

42. (1904.) That an acknowledgement, by
a husband and wife, of an instrument con-
veying a homestead, or placing an incum-
brance thereon, should appear from the in-
strument itself in the form of a certificate
of the officer before whom the acknowledg-
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ment was taken, and, in the absence of such
certificate, it is not competent to show by
parol that the instrument was in fact ac-
knowledged. Solt v. Anderson, 71 Neb. 826
(99 N. W. 678).

Changing description of property after ac-
knowledgment. :

43. (1885.) An officer taking the ac-
knowledgment of a deed or mortgage cannot
after the execution of the instrument change
the description of the premises mortgaged
or conveyed without the assent of the mort-
gagor or grantor, even to make the descrip-
tion conform to the contract as he under-
stood it. Pereau v. Frederick, 17 Neb. 117
(22 N. W. 2356).

Impeachment of acknowledgment.

44, (1885.) A certificate of acknowledg-
ment of a deed or mortgage is prima facie
correct, and cannot be impeached except for
fraud, collurion, or imposition. Pereau v.
Frederick, 17 Neb. 117 (22 N. W. 235).

45. (1901.) The certificate of an officer
having authority to take the acknowledg-
ment of a deed cannot be impeached except
for fraud, collusion or imposition. Boldt v.
Becker, 1 Unof. 75 (95 N. W. 509).

Weight and sufficiency of evidence.

46. (1892.) A certificate of acknowledg-
ment of a deed or mortgage, in proper form,
can be impeached only by clear, convincing,
and satisfactory proof that the certificate is
false and fraudulent. Phillips v. Bishop, 35
Neb. 487 (53 N. W. 375); Barker v. Avery,
36 Neb. 599 (54 N. W. 989); (1901) Davis
v. Kelly, 62 Neb. 642 (87 N. W. 347); (1904)
McGQuire v. Wilson, 5 Unof. 540 (99 N. W.
244).

47. (1892.) 1In an action to foreclose a
mortgage on a homestead, the acknowledg-
ment to the wife being in dispute, the evi-
dence introduced is sufficient to sustain a
finding in favor of the validity of the ac-
knowledgment. Phillips v. Bishop, 35 Neb.
487 (53 N. W. 375).

48 49. (1901.) The certificate of an of-
ficer having authority to take acknowledg-
ments, cannot be impeached by showing
merely that such officer’s duty was irregu-
larly performed. Council Bluffs Savings
Bank v. Smith, 59 Neb. 90 (80 N. W. 270;
80 Am. St. Rep. 669); Morris v. Linton, 61
Neb. 537 (85 N. W. 565).

50. (1903.) Pleading and proof that ac-
knowledgment of a mortgage upon a family
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homestead taken by an officer and stock-
holder in a loan company which was agent
for the loaner, keld not to invalidate the ac-
knowledgment. Qilbert v, Garber, 69 Neb.
419 (95 N. W. 1030).

51. (1904.) The evidence to impeach
successfully the certificate of acknowledg-
ment of a notary public must be clear, con-
vincing and satisfactory that the certificate
is false and fraudulent. Banking House of
A. Castetter v. Stewart, 70 Neb. 815 (98 N.
W. 34).

52. (1904.) Evidence examined, and held
insufficient to impeach the certificate of ac-
knowledgment of the mortgage in contro-
versy. McGuire v. Wilson, 5 Unof. 540 (99
N. W. 244).

53. (1907.) A certificate of acknowledg-
ment of a deed or mortgage, in proper form,
can be impeached only by clear, convincing,
and satisfactory proof that the certificate is
false and fraudulent; and whilst the mak-
ing of a false certificate is a fraud upon the
party against whom it is perpetrated, yet
the mere evidence of a party purporting to
have made the acknowledgment usually can-
not overcome the officer’s certificate, nor
will such evidence, slightly corroborated,
overcome it. Sheridan County v, McKinney,
79 Neb. 223.

Admissibility in evidence.

54. (1896.) Deed executed in another
state before an officer having no seal, to be
admissible in evidence, must be certified in
the manner provided by statute. O'Brien v.
Gaslin, 20 Neb. 347 (30 N. W. 274).

54a. (1876.) A deed executed and ac-
knowledged by a justice of the peace, in
Virginia, offered in evidence to prove that
the grantors had parted with the legal title
to certain real estate therein mentioned, is
properly excluded, there being no evidence
that it was executed and acknowledged ac-
cording to the laws of Virginia. Hoadley v.
Stephens, 4 Neb, 431.

55. (1889.) The date of an acknowledg-
ment of a deed, when dated earlier than the
deed itself, will prevail over that of the
deed, and such acknowledgment is admissi-
ble in evidence over the objection of the dis-
crepancy in the dates. Buck v. Gage, 27
Neb. 306 (43 N, W. 110).

56. (1894.) The record of a deed is not
admissible in evidence unless the certificate
of acknowledgment is substantially in ac-
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cordance with the statute. Mazwell v. Hig-
ging, 38 Neb. 671 (57 N. W. 388).

57. (1897.) A valid acknowledgment
rermits a conveyance to be received in evi-
dence without\\further{ proof;)/but/ one not
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ACQUIESCENCE.

Of use of land as evidence of dedication,
see Dedication, §§ 41, 42.

Estoppel by acquiescence, see Estoppel,

acknowledged may be received in evidence 5% 95-123. ’
if its execution and delivery be otherwise Ot agent's act, see Principal and Agent,
proved. Linton v. Cooper, 53 Neb, 400 (73 §§ 265-267.

N. W. 731). Of deed, see Deeds, § 134.
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see Chattel Mortgages, §§ 201-204.
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Election of remedies, see Election of Rem-
edies,

Liability for tort for prosecuting legal
right, see Torts, § 4.

Compelling action, see Mandamus.
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I. GROUNDS AND CONDITIONS PRE-
CEDENT.
Right of action.

1. (1898.) The denial to a litigant of'a
right expressly conferred upon him by sta-
“tute. which right he has not waived dnd
which he has demanded in due time and in
a.proper manner, is reversible error. First
Nat. Bank of Chadron v. Engelbrecht, - 57
Neb. 270 (77 N. W. 685). [Rehearing. 58
Neb. 639.]

2. (1901.) The existence of a lawful
claim implies, ordinarily, the right to en-
force such claim by action. Ayres v. Thurs-
ton County 63 Neb. 96 (88 N. W. 178).

3. (1903.) A plaintiff must recover on
the strength of his own case, not on the
weakness of the defendant’s case; it is his
right, not the defendant's 'wrong-doing, that
is the basis of recovery. Home Fire Ins. Co.
v. Barber, 67 Neb, 644 (93 N. W. 1024; 108
Am. St. Rep. 716; 60 L. R. A. 927).

3a. (1903.) The guarantee in the bill
of rights, that every person shall have a
remedy, by due course of law, for every in-
jury done him in his lands, goods, person or
reputation, i{s not a guarantee of a remedy
for every species of injury in respect of such
matters, but only for such as result from an
invasion or infringement of a legal right, or
the failure to discharge a legal duty or obli-
gation. Goddard v. City of Lincoln, 63 Neb.
394 (96 N. W. 273).

4. (1907.) All facts which, taken to-
gether, are necessary to fix the responsibility
for an injury complained of constitute a
cause of action. Johnson v. American Smeit-
ing & Refining Co., 80 Neb. 256 (116 N. W,
517).

—— Cause accruing in foreign state.

3. (1884.) A cause of action which ac-
crued in Iowa under a statute of that state
may be enforced in the court of this state.
Delahaye v. Heitkemper, 16 Neb. 476 (20 N.
W. 385).

Motive for bringing suit.

6. (1896.) Where one has a valid cause
of action against another, his motive in in-
stituting it is immaterial, and the fact that
it is inspired by malice is no defense. Jatobd-
son v. Van Boening, 48 Neb. 80 (66 N. W.
993: 58 Am. St. Rep. 684; 32 L. R. A. 229).

7. (1900.) The motive which induces a
party to defend a suit brought against him
will not be inquired into, but rather his legal
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rights in the premises. State v. German
Savings Bank, 61 Neb. 87 (84 N. W. 599).

Abstract questions of law.

8, 9. (1902.) Abstract questions of law
cannot be made the subject of litigation.
There must be real parties, and a res in dis-
pute that will become res judicata when the
litigation is determined. State, ex rel.
Wright, v. Savage, 64 Neb. 702 (91 N. W.
667); (1903) BState, ex rel. Kennedy, v.
Broatch, 68 Neb. 687 (94 N. W. 1016; 110
Am. St, Rep. 477),

Defenses,

10. (1896.) The mere dismissal of an ac-
tion and a publication by plaintiff that he
did wrong in bringing the suit cannot be
shown in bar of a subsequent suit upon the
same cause of action. Oliver v. Lansing, 48
Neb, 338 (67 N. W. 195).

Persons entitled to sue.

11. (1888.) The real party in interest
under section 29 of the code is the person
entitled to the avails of the suit. Hoagland
v. Van Etten, 22 Neb. 681 (35 N. W. 869).

12. (1888.) A mere assignee having no
interest in the result of suit, but who ob-
tains an assignment upon a promise to pay
the assignor the amount he may derive from
the action, is not the real party in interest,
and cannot maintain the action. Hoagland
v. Van Etten, 22 Neb. 681 (35 N. W. 869).

13. (1892.) When an action is brought
in "the proper name of one of the plaintiffs
followed by the words “& Co.” a demurrer
on the ground of a defect of parties plain-
tiff no doubt will lie, but not for want of
legal capacity to sue. Brookmire & Co. v.
Rosa, 34 Neb. 227 (561 N. W, 840), )

14. (1892.) An action brought in the
name of James H. Brookmire & Co. is not
subject to demurrer for want of legal ca-
pacity of the plaintiff to sue. One of them
at least, on the face of the record has such
capacity, and as the demurrer applies to all
the members of the supposed firm it should
be overruled. Brookmire & Co. v. Rosa, 34
Neb. 227 (61 N. W. 840).

15. (1902.) While a third party may
maintain an action or a-defense under an
agreement between others made for his bene-
fit, it must appear that there was an intent
by the promisee or person with whom the
agreement was made to secure some benefit
to such third party, and, also. that there
existed some privity between the promisee
and the party to be benefited. Frerking r.
Thomas, 64 Neb. 193 (89 N. W. 1093).
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16. (1904.) The courts will not enter-

tain a controversy concerning the title or
right of possession of real or personal prop-
erty, except at the instance of some person
or persons havingjor- claiming . a right
thereto derived from, or recognized by, the
laws of this state or of the United States.
Bonacum v. Murphy, 71 Neb. 487 (104 N. W.
180). .
17. (1904.) Whether a liability arising
from a breach of a duty prescribed by stat-
ute or ordinance accrues for the benefit of
an individual specially injured thereby, or
whether such liability is exclusively of a
public character, depends upon the nature of
the duty enjoined and the benefits to be de-
rived from its performance. Frontier Steam
Laundry Co. v. Connolly, 72 Neb. 767 (101
N. W. 995; 68 L. R. A, 425).

Persons liable. ,

18. (1883.) As a general rule, no one
can be subjected to a suit and judgment at
law unless he, or one whose legal representa-
tive he is, has done some unlawful act, either
of commission or omission, or failed in the
discharge of some duty. Jones v. Duras, 14
Neb. 40 (14 N. W. 537).

II NATURE AND FORM.
Nature of habeas corpus proceedings, see
Habeas Corpus, §§ 1-8.
Nature of action for conversion,
Trover and Conversion, § 20.

see

Nature and form of remedy in general.

19. (1881.) Under the code there is but
one form of action, and that consists of a
statement of the facts constituting the
cause of action. Rhea v. Reynolds, 12 Neb.
128 (10 N. W. 549).

20. (1881.) The very object of the code
is to abolish the technical rules that pre-
vailed previous to its existemce, by which
the rights of parties were frequently sacri-
ficed. Rhea v. Reynolds, 12 Neb, 128 (10 N.
W. 549).

21. (1882.) Where a statute, which con-
fers the means of acquiring a right, pre-
scribes an adequate special mode of determ-
ining, by a judicial investigation, the fact
upon which the right depends, that mode is
exclusive. Tierney v. Cornell, 3 Neb. 267.

22. (1891.) When a statute gives a right
that did not before exist, and it prescribes a
remedy for its enforcement, that remedy is

exclusive. Blain v. Wilson, 32 Neb, 302 (49
N. W. 224).
23. (1894.) It is not material by what
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name, or whether by any, an action unnder
the code is designated. The pleader should
state the facts, and if they constitute a cause
of action, the law affords the remedy with-
out reference to the form of the action.
Skinner v. Skinner, 38 Neb. 756 (57 N. W.
534).

24. (1896.) Under our system of plead-
ing the nature of an action is determined
not alone by the prayer for relief, but also
from the character of the facts alleged.
Stephens v. Harding, 48 Neb. 659 (67 N. W.
746).

25. (1896.) The term ‘“action” is ap-
plicable to almost any proceedings in court,
by which one pursues that remedy which the
law affords him. Q@idbson v. S8idney, 50 Neb.
12 (69 N. W. 314).

For the recovery of money only.

26. (1879.) An action for the recovery
of money only is one where it is sought to
reduce a debt to judgment upon which an
execution may issue and be levied upon any
property of the defendant not exempt.
Jones v. Null, 9 Neb, 57 (1 N. W, 867).

Civil or criminal.

27. (1882). The test of determining
whether a cause is civil or criminal in na-
ture is to inquire whether the proceedings
is by indictment or action; if by indictment
it is criminal; if by action, civil. Mitchell v.
State, 12 Neb. 538 (11 N. W. 848).

Legal or equitable.

28. (1876.) Although the distinction be-
tween acts at law and suits in equity has
by statute been abolished, a purely legal
claim must be determined by the rules of a
law court, while claims of an equitable na-
ture must be determined according to the
rules of equity. Wilcoz v. Saunders, 4 Neb.
569.

29. (1881.) All distinctions between ac-
tions at law and suits in equity are abol-
ished except such asg inhere in the nature
of the case. Rhea v. Reynolds, 12 Neb. 128
(10 N. W. 549).

30. (1893.) It is not the object of the
code to abolish existing remedies in cases
where no provision is made therein for the
prosecution of actions. Cases involving sub-
stantial rights, which are clearly outside the
provision of the code, may be prosecuted in
accordance with the practice previously
recognized in courts of common law and
equity. Smithson v. Smithson, 37 Neb, 535
(56 N. W, 300; 40 Am. St. Rep. 504).
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31. (1897.) One pleading facts sufficient
to constitute a cause of action may have
proper relief, whether the cause is denomi-
nated an action at ldw/\or alsuit|inCequity.
Alter v. Bank of Stockham, 53 Neb. 223 (73
N. W. 667).

32. (1898.) The distinction between law
and equity is not abolished in this state.
Section 2 of the code of civil procedure, how-
ever, provides that there shall be but one
form of actfon, called a “‘civil action,” in
which rules of law or doctrines of equity
may, under proper pleading and proper
states of facts, either or both be enforced.
Hopkins v. Washington County, 56 Neb. 596
(7T N. W. 83).

33. (1899.) The nature of an action,
whether legal or equitable, is determinable
from its main object as disclosed by the
averments of the pleading and the relief
sought. Lett v. Hammond, 59 Neb. 339 (80
N. W. 1042).

34. (1899.) An action for breach of an
agreement to purchase land at judicial sale,
manage and sell the same, and account to
the judgment debtor for the surplus over
certain liens, is a law action in which plain-
tift is entitled to a jury, although it involves
an accountng. Lett v. Hammond, 59 Neb.
339 (80 N. W. 1042).

35. (1902.) When the jurisdiction of the
district court is invoked, either by an action
at law, or a suit in equity, its judgment or
decree can not be successfully assailed for
want of jurisdiction, on the ground that an
issue triable to a jury was tried to the
court. Bannard v. Duncan, 65 Neb, 179 (90
N. W. 947).

36. (1903.) Applications for equitable
relief on the probate side of the county court
in matters within the exclusive jurisdiction
of that court, are to be deemed suits in
equity, and are governed by the general
rules of pleading applicahle to such suits in
the district court. Genau v. Abbott, 68 Neb.
117 (93 N. W, 942).

37. (1904.) A single creditor cannot
maintain an action at law against a part of
the stockholders of an insolvent corporation
for a violation of the provisions of section
136, chapter 16 of the Compiled Statutes.
Such action should be brought in equity, by
the receiver if there be one, or by a creditor
on his own behalf, and for all the other
ereditors similarly situated, against all of
the stockholders of the corporation. Eman-
sel v, Barnard, 71 Neb. 766 (99 N. W. 666).
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Equitable relief in action at law.

38. (1894.) Where an action is begun in
the district court by a petition seeking legal
relief, there being an answer praying for
equitable relief, and a trial by jury being
waived, an objection to a judgment granting
equitable relief upon the ground that the ac-
tion was at law is not well founded. The
district courts are courts of general legal
and equitable jurisdiction, no forms of ac-
tion are recognized, and the court has power
to administer either legal or equitable relief
according as the pleadings warrant and the
proof requires. Kirkwood v. First Nat.
Bank of Hastings, 40 Neb. 484 (68 N. W.
1016; 42 Am. St. Rep. 683; 24 L. R. A, 444).
" 39, (1904) In an action at law, a
prayer for equitable relief is of no avail, un-
less the petition states facts which will au-
thorize the court to grant such relief.
Emanuel v. Barnard, 71 Neb. 756 (99 N. W.
666).

-Waiver of objection as to form.

40. (1887.) Where parties have made
up the issues in a case without objection to
the particular form of the action, they will
be held to have waived any errors in that
regard. Downie v. Ladd, 22 Neb. 531 (35 N.
W. 388).

41, (1902.) A party defendant in an ac-
tion to quiet title, cannot be heard to com-
plain that the actior was brought on the
equiy side of he docket, when by his answer
he has invoked the action of the court in his
own behalf. McBride v. Whitaker, 65 Neb.
137 (90 N. W, 966).

III. JOINDER. )

Of action for false imprisonment and
malicious prosecution, see False Imprison-
ment, §15.

Causes in maliclous prosecution, see Ma-
licious Prosecution, §§ 43, 44.

Of parties or causes in mandamus, see
Mandamus, § 45.

Of claim for overcharge with action for
damage for delay in shipment, see Carriers,
§ 84a. )

Of contempt with action for malpractice
against attorney, see Contempt, § 49.

Misjoinder of actions against trustee, see
Trusts, §§ 187, 188,

Demurrer for misjoinder of causes of
action, see Pleading, § 224.

Single and entire causes of action.
42. °(1904.) A petition in an action on a
bond by a gas company to indemnify a city
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from loss by reason of excavations in streets,
to recover the amount of a judgment recov-
ered against the city By personal injuries
sustained by driving into such an excava-
tion, setting \out/\the| bond) and/ making the
sureties parties defendant, states but a
single cause of action and not demurrable
for improper joinder of causes of action.
Onaha Gas Co. v. City of South Omaha, 71
Neb. 115 (98 N. W. 437).

43. (1904.) A single transaction, caus-
ing a single item of damage, constitutes a
single cause of action. Otoe County v. Dor-
man, 71 Neb. 408 (98 N. W. 1064).

Joinder of causes of action.

44. (1887.) A cause of action against a
county treasurer for his act in seizing and
selling plaintiff’s house and improvements
for taxes may be joined with one based on
the act of his deputy in seizing and selling
grain of plaintiff for taxes. Freeman v.
Webb, 21 Neb. 160 (31 N. W. 656).

45. (1892.) An action of ejectment,
under our practice, may bLe joined with one
to recover rents and profits. Fletcher v.
Brown, 35 Neb. 660 (53 N. W. 577).

46. (1895.) Causes of action for mali-
. cious prosecution, for damage to plaintiff by
arresting occupants of her place of business,
and for slander may be properly joined.
Dinges v, Riggs, 43 Neb. 710 (62 N. W. 74).

47. (1901.) Proceedings to set aside a
former decree relating to the same matter
and a suit to foreclose the mortgage in-
volved, may be prosecuted in omne action.
Cushing v. Schoenemann, 1 Unof. 482 (96
N. W. 346).

48. " (1904.) An action to determine
property rights not growing out of the mar-
riage relation can not be joined with an
action for divorce, and where such causes of
a~tion are joined in a petition a demurrer
thereto for misjoinder of causes of action
should be sustained. Reed v. Reed, 70 Neb.
775 (98 N. W. 76).

49. (1904.) Where a petition for a di-
vorce contains a second cause of action for
the settlement and adjudication of property
rights, not growing out of the marriage rela-
tion, a demurrer thereto for misjoiner of
causes of action should be sustained. Reed
v. Reed, 70 Neb. 779 (98 N. W. 73).

Contract and tort.

50. (1901.) The joinder of a cause of
action in a contract with a cause of  action
in tort is a misjoinder of causes of action.

ACTION.
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Commercial Union Assurance Co. v. Shoe-

maker, 63 Neb. 173 (88 N. W. 156).

Legal and equitable.

51. (1877.) Legal and equitable causes
of action may be properly joined whenever
they fall within section 87 of the civil code.
Turner v. Althaus, 6 Neb. 54.

52. (1877.) Legal and equitable causes
of action may be properly joined whenever
they fall within section 87 of the code of
civil procedure. This section of the statute
is not in conflict with section 9, article VI
of the constitution, by which district courts
are given “both chancery and common law
jurisdiction.” Turner v. Althaus, 6 Neb. 54.

53. (1880.) Under certain statutory re-
strictions legal and equitable causes of ac-
tion may be joined in the same suit, but
they must be existing, not merely prospec-
tive, causes of action. Weinland v. Cochran,
9 Neb. 480 (4 N. W. 67).

54. (1888.) Where a cause of action in
equity is set forth in a petition—as to re-
move a cloud from the title of real estate—
and in the second count facts to show the
plaintiff’'s right to an action of ejectment
are pleaded, both being for the same tract
of land, a demurrer on the ground of mis-
joinder will not lie. Keens v. Gaslin, 24
Neb. 310 (38 N. W. 797).

Parties and interests involved,

55. (1899.) Two causes of action on two
separate contracts cannot be united in one
petition unless each cause of action affects
all parties made defendants. Barry v.
Wachosky, 67 Neb, 634 (77 N. W. 1080).

56. (1902.) The mere fact that two dis-
tinct and several contracts with two differ-
ent persons are for the performance of the
same service, will not authorize causes of
action against such persons upon their sev-
eral contracts to be joined in one action.
Stewart v. Rosengren, 66 Neb, 445 (92 N. W.
586). *

57. (1906.) In an action by several
plaintiffs against a bank for an accounting
on certificates of deposit, where it is evi-
dent from the petition that assignments of
fractional parts of the separate demands
have been made by each plaintiff to his co-
plaintiffs, and that the interest of each in
the total sum is equal to the amount of the
certificate originally held by him, and that
the purpose of such assignments was to en-
able them to join in a single action, &
demurrer for misjoinder of causes of action

28
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was properly. sustained. Strawn v. First
Nat. Bank of Humboldt, 77 Neb. 414 (109 N.
W, 384).

—— Manner of raising objections,

58. (1898.) A demurrer does not reach
the commingling of two causes of action in
a single count, where they are of such char-
acter that they may be joined. Ponca Mill
Co. v. Mikesell, 556 Neb, 98 (75 N. W. 46).

59. (1902.) An answer setting up facts
which go to show a misjoinder of causes of
action, but are also material to the merits,
no specific objection being made to the mis-
joinder, will not be taken to raise such de-
feat. Leavitt v. Mercer Co., 64 Neb. 31 (89
N. W. 426). .

60. (1904.) After a demurrer for a mis-
joinder of causes of action has been sus-
tained, and the plaintiff flles a new petition,
and again inserts therein allegations relat-
ing to the second cause of action, a motion
to strike such allegations should be sus-
tained, and the objectionable matter thus
eliminated from the pleading. Reed v. Reed,
70 Neb. 779 (98 N. W. 73).

~

Election or separation.

61. (1890.) When there is a misjoinder
of causes of action, the plaintiff should be
Tequired either to elect upon which cause of
action he will proceed, or flle a separate peti-
tion for each cause of action. W%en such
petitions are flled, an action should be
docketed for each petition. Alerxander v.
Thacher, 30 Neb. 614 (46 N. W. 825).

6la. (1895.) Error cannot be predicated
on the refusal of a district court to compel
the plaintiff to elect on which one of two
causes of action set out in his petition he
will proceed to trial when the two causes of
action are identical. The remedy of a de-
fendant in such a case is to move the court
to strike out one of the causes of action as
surplusage. Pollock v. Whipple, 456 Neb. 844
(64 N. W. 210).

62. (1908.) In case of misjoinder of two
causes of action in the same petition, the
plaintiff may dismiss one of such causes of
action and proceed to trial upon the other.
McCague 8avings Bank v. Croft, 80 Neb. 702
(115 N. W. 315).

——— Waiver of objection.

63. (1877.) If there be a misjoinder of
distinct causes of action, if the defendant do
not object, it is not within the province of
the court to do so. Turner v. Althaus, 6
Neb. 54,

ACTION.
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64. (1893.) Where'there is a misjoinder
of causes of action which plainly appears on
the face of the petition, the adverse party
should demur for that cause. If he fails to
do so he will waive the defect. Porter v.
S8herman County Banking Co., 36 Neb. 271
(64 N. W. 424). )

65. (1902.) An objection of misjoinder
of causes of action and of parties defendant,
must be taken before going to trial or the
objection will be deemed waived. Curran v.
Hageman, 3 Unof. 779 (92 N. W. 1003).

Compelling joinder of causes,

66. (1879.) There is no rule that re-
quires a party to join in one suit several and
distinct causes of action, although he may,
under certain circumstances, be required to
consolidate them. Beck v. Devereauzx, 9
Neb. 109 (2 N. W. 365).

Splitting causes of action.

67. (1879.) The rule is well gettled that
an indivisible demand cannot, at the will of
the plaintiff, be separated, and collected Ly
several actions. Beck v. Devereauz, 9 Neb.
190 (2 N. W. 365).

68. (1900.) A plaintiff cannot divide his
demand and prosecute by different actions.
But this rule does not require him to con-
solidate independent actions in a single suit.
Richardson v, Opelt, 60 Neb. 180 (82 N, W.
377).

IV. COMMENCEMENT,

See, also, Limitation of Actions, §§101-
107.

When action of attachment is commenced,
see Attachment, §§ 243-245.

What constitutes commencement.

69. (1891.) An action is begun by the
filing of a petition and issuing summons.
Bauer v. Deane, 33 Neb, 487 (50 N. W. 431);
Coffman v. Brandhoeffer, 33 Neb. 279 (50 N.
Ww. 6).

70. (1891.) An action is commenced so
as to authorize issue of attachment, when
the petition is flled in proper court and sum-
mons issued with bona fide intent to serve
it. Coffman v. Brandhoeffer, 33 Neb. 279 (50
N. W. 6).

71. (1893.) An action is begun in this
state by filing a petition in the district court
upon which summons is issued which is
served 'on the defendant. Burlingim .
Cooper, 36 Neb. 73 (53 N."W. 1025).

72. (1903.) An action is not deemed
commenced, within the meaning of the stat-
ute of limitations, at the date of the is-
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suance of a summons, unless such summons
is served on the defendant. Reliance Trust
Co. v. Atherton, 67 Neb. 305 (96 N. W. 218).

73. (1907.) A cause is not pending until
pleaded. Hulen, v. |Chilcoat, 79 Neb, 595
(113 N. W. 122).

Accrual of cause of action.

74. (1879.) 1t is only in the exceptional
cases of fraud on the part of the debtor,
mentioned in section 237 of the code of civil
procedure, that an action can be properly
commenced on a claim before it is due.
Green v, Raymond, 9 Neb. 295 (2 N. W, 881).

75. (1902.) When an action is brought
on the same day that the cause of action
arose, it is proper to show by competent evi-
dence that the cause of action was complete

ADJOINING LANDOWNERS.
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before the action was begun. Bank of
Miller v. Richmon, 64 Neb. 111 (89 N. W.
627).

ACT OF GOD.

As relieving common carrier from liabil-
ity for injury to live stock, see Carriers,
§8 139-144.

As defense for delay in transportation of
goods, see Carriers, §§ 82, 83.

ADEQUATE REMEDY AT LAW.

As bar to relief by injunction, see In-
junction, §§ 5-19.

Effect on relief in equity, see Equity,
§8§ 39-46.

As relief against judgment, see Judg-
ments, X, A,

ADJOINING LANDOWNERS.

Cross REFEREXCES.

See also, Boundaries; Fences; Party Walls.

Boundary rights, see Boundaries.

Establishment and effect of boundary line,
see Boundaries, §§ 15-23.

Damage to, as element of compensation
for taking property for public purposes, see
Eminent Domain, §§ 75-78.

Damages recoverable for constructing
public improvement, see Eminent Domain,
§§ 86-126.

Notice to, of street improvement,
Municipal Corporations, §§ 353-357.

Rights and liabilities as to sidewalks, see
Municipal Corporations, §§ 660-665.

Right and liability as to obstructions in
streets, see Municipal Corporations, $§ 725-
729, 731, 739, 740.

Liability for fall of building, see Negli-
gence, §§ 26, 27.

Measure of damage to, for construction of
railroad, see Railroads, §§ 131-146.

Damages from overflow from construc-
tion of railroad, see Railroads, §§ 73-84.

Duty of railroad to build fence, see Rail-
roads, §§ 186-199.

Enjoining leaving gate on railroad fence
open, see Railroads, § 101,

Liability of railroad for injury to animals,
see Railroads, VIII, G.

Right to irrigation, see Water and Water-
courses, VIII, B,

Rights and duties as to waters and
streams, see Water and Watercourses, §§ 1-
74, 146-152.

see

1. (1895.) A proprietor must so use his
own property as not to unnecessarily and
negligently injure his neighbor. Lincoln &
B. H. R. Co. v. Sutherland, 44 Neb. 526 (62
N. W. 859).

2. (1896.) The owner of real property
in exercising his own tastes and inclinations
as to the character of a building he will
erect thereon, has no right to build and
maintain a structure which, by reason of
defects or inherent weakness either in ma-
terial or construction, is liable to fall and-do
injury to an adjoining owner or the public.
Kitchen v. Carter, 47 Neb. 776 (66 N. W.
855).

3. (1896.) If a building falls because of
defects in material and workmanship rea-
sonably within the knowledge of the owner
thereof, and thereby inflicts injury upon ad-
joining owners or their property or any per-
son lawfully in its vicinity, the owner is
liable for the damages ensuing therefrom.
Kitchen v. Carter, 47 Neb. 776 (66 N. W.
855).

4. (1896.) Adjoining lot owners may,
by grant, impose mutual conditions upon the
land owned by each, the mutuality of the
covenants being a sufficient consideration
for the respective grants; and such mutual
covenants should be construed as the grant
of reciprocal easements which may be en-
forced in equity when the remedy at law is
insufficient. Barr v. Lamaster, 48 Neb. 114
(66 N. W. 1110; 32 L. R. A. 451).

5. (1905.) One who consents to the un-
covering of a portion of the roof upon a

30
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building belonging to him, to allow one of
its walls which is a party wall to be built
higher, cannot recover from his co-owner for
damages from leakage, unless he proves that
the injury resulted from the negligence of
the defendant. Riiff v. Garvey, 74 N. W, 522
(104 N. W. 1143).

ADJOURNMENT.
See Continuances.
Of term of court, see Courts, §§ 39-45.

In justice court, see Justices of Peace,
$§129-137.

ADOPTION.
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ADJUTANT GENERAL.
See States, § 112,

ADMINISTRATOR.

See Executors and Administrators.

ADMISSIONS.

Admissibility in evidence in civil actions,
see Evidence, §§ 213-259.

In pleading, see Pleading, §§ 140-152, 205-
211, 259-266.

Admissibility in ecriminal prosecutions,
see Criminal Law, §§ 295-299.

By demurrer, see Pleading, $§ 259-266.

ADOPTION.
ANALYSIS.

Statutory provisions, § 1.

Right to adopt child, §§2, 3.
Effect of decree of adoption, §§ 4, 5.
Modifying or vacating decree, § 6.
Inheritance by adopted child, §§ 7-9.
Enforcement of contract of adoption, §§ 10-14.

CBoss REFERENCES.

Of common law, see Common Law, §§ 1-4.

Adoption of {llegitimate child, see Bas-
tards. %89, 10.

Children, in general, see Parent and Child.

Of constitution and amendments, see Con-
stitutional Law. §§ 1-20.

Oral agreement to bequeath to adopted
child, see Wills, §§ 24, 34-37.

Statutory provisions,

1. (1902.) The statute prescribing the
procedure in the adoption of children should
be liberally construed, to the end that the
proceedings had thereunder, and the decree
of adoption madeé pursuant thereto, may be
held valid; substantfal compliance with the
requirements of the statute being suf-
ficient to sustain the validity of the decree
of the probate court. Ferguson v. Herr, 64
Neb. 659 (94 N. W. 542).

Right to adopt child.

2. (1907.) Our statute of adoption (code,
sec. 797) is based primarily on the consent
of the parents, if living and accessible, and
an adoption without such consent must come
clearly within the exceptions contained in

the statute. Tiffany v. Wright, 79 Neb. 10
(112 N. W. 311).
3. (1907.) To warrant an adoption

under the sixth subdivision of section 79 of
the code against the objection of a living
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parent of the child, it must be made clearly
tc appear that such parent had abandoned
the child for a period of at least six months,
and that the party consenting to such adop-
tion has had the lawful custody during such
period to the exclusion of all other control.

Tiffany v. Wright, 79 Neb. 10 (112 N. W.
311).

Effect of decree of adoption.

4. (1902.) In rendering the decree pro-
vided for in chapter 2, title 25, Revised Stat-
utes, 1866, governing adoption of children,
the probate judge acts judicially, and such
decree has all the force and effect of a Judg-
ment, being subject to collateral attack only
for want of jurisdiction. Ferguson v. Herr,
64 Neb. 6569 (94 N. W. 542).

6. (1902.) Tbe decree rendered by the
probate court under the provisions of
chapter 2, title 25, Revised Statutes, 1866,
fixes the status of the child and its adoptive
parents; and when such decree, by failure to
prosecute error therefrom, is allowed to be
come final, it will, if in substantial conform-
ity with the provisions and requirements of
the statute, be conclusive upon all persons
interested in the proceedings. Ferguson v.
Herr, 64 Neb. 659 (94 N. W. 542),

Modifying or vacating decree.

6. (1902.) TUnder the provisions of sec-
tion 580, chapter 1, title 16, Revised Stat-
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tutes, 1866, a decree of adoption rendered by
the probate court under chapter 2, title 25,
Revised Statutes, 1866, could be reversed,
vacated or modified by the district court at
the instance of anyone haying an appealable
interest therein.''Perguson v. Herr, 64 Neb.
659 (94 N. W. 542).

Inheritance by adopted child.

7. (1902.) The decree of a probate court
rendered under chapter 2, title 25, Revised
Statutes, 1866, conferring upon a child full
rights of inheritance from his adoptive par-
ents, will not, in a collateral proceedings,
many years after its rendition, and after the
death of the adoptive parents, be held void
for want of jurisdiction on the ground that
the statement of the adoptive parents filed
in the adoption proceedings fails ‘in specific
language to bestow upon the adopted child
equal rights, privileges and immunities of
children born in lawful wedlock, where a
fair and reasonable interpretation of such
statement is consistent with the intention
so to bestow such rights, and it {8 manifest
that the probate judge so understood and
construed the statement of the adoptive par-
ents, and the parents acquiesced in the decree
throughout their lives. Ferguson v. Herr,
64 Neb. 669 (94 N. W. 542).

8. (1902.) A child adopted under Gen-
eral Statutes 1873, chapter 57, title 25, sec-
tion 797, would not inherit from the adopt-
ing parents in the absence of an affirmative
statement to that effect in the statement
made and filed by them with the county
judge, or the use of language which clearly
indicated the intention of the foster parents
that the child should inherit. Ferguson v.
Herr, 64 Neb. 649 (90 N. W, 625). [Modi-
fied on rehearing, 64 Neb. 659.]

9. (1898.) Under articles of adoption
providing that if the infant should remain
with her foster parents until her majority
she should receive $500, and bestowing on

ADOPTION.
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her “equal rights and privileges of children
born in lawful wedlock,” held that on the
death of the foster parents intestate, before
the child reached her majority, she was en-
titled to inherit as if their own, the first
provision not being exclusive. Martin v.
Long, 53 Neb. 694 (74 N. W. 43).

Enforcement of contract of adoption.

10. (1894.) An oral agreement of per-
sons adopting a child that any property they
might own at their death should be given to
the child, it not being stated whether by
deed or will, possesses the elements of cer-
tainty sufficient to be specifically enforced,
where the proof is clear and satisfactory.
Kofka v. Rogicky, 41 Neb. 328 (59 N. W. 78§;
43 Am. St. Rep. 685; 25 L. R. A. 207).

11. (1894.) An adopted child who has
performed her part of the contract may en-
force by specific performance her rights
under an oral agreement of her adopted par-
ents to will her their property. Kofka v.
Rosicky, 41 Neb, 328 (59 N. W. 788; 43 Am.
St. Rep. 685; 25 L. R. A, 207).

12. (1906.) Specific performance of a
contract of adoption will be decreed. Pem-
berton v. Heirs of Pemberton, 76 Neb. 669
(107 N. W. 996).

13. (1906.) A written contract of adop-
tion which contains a condition binding the
foster parents to make the child “an equal
heir to his part of our estate the same as
one of our children” may upon a proper
showing be specifically enforced against the
estate of the deceased foster parent, who has
died intestate. Pemberton v. Heirs of Pem-
berton, 76 Neb. 669 (107 N. W. 996).

14. (1906.) A contract in writing for
the adoption of a child, although ineffective
as a legal, statutory adoption, may upon a
proper showing be enforced in equity. Pem-
berton v. Heirs of Pemberton, 76 Neb. 669
(107 N. W, 996).
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ADULTERY.

ANALYSIS.

Nature and elements of offense, §§ 1-3.

Statutory provisions, § 4.
Indictment, §§ 5-7.
Evidence, §§8-10.

v

New trial, §§ 14, 15.

CRroSS REFERENCES.

See, also, Fornication; Seduction.

Sufficiency of proof of, see Divorce,
§§ 82, 83.

Criminal conversation, see Husband and
Wife, X.

Between parent and child, see Incest.

Validity of marriage, see Marriage.

Competency of spouse to testify against
the. other, see Witnesses, § 156.

Nature and elements of offense.

1. (1899.) By section 208 of the crim-
inal code, it is unlawful for persons not
joined together in wedlock to live in a
state of adultery, either secretly or openly,
whether they profess to live in thé marital
state or not. Sweenie v. State, 59 Neb. 269
(80 N. W. 815).

2. (1900.) Under section 208 of the
criminal code a single act of sexual inter-
course by a married man with an unmarried
woman constitutes the crime of adultery.
State v. Byrum, 60 Neb. 384 (83 N. W. 207).

3
time outside of the period of adulterous co-
habitation thus proved is a separate offense,
for which the defendant may be punished,
although committed within the period of
adulterous cohabitation laid in the informa-
tion. Bailey v. State, 36 Neb. 808 (56 N. W.
241).

Statutory provisions.

4. (1900.) The act of 1876 (Session
Laws, p. 2) amendatory of certain sections
of the criminal code including section 208,
relating to adultery, is invalid, since it con-
tained no provision for the repeal of the sec-
tions amended. State v. Byrum, 60 Neb, 384
(83 N. W. 207).

Indictment,

5. (1885.) An indictment under sec-
tion 208 of the criminal code, against a hus-
band for deserting his wife and living and

]

Presumptions, §§11-13.

(1893.) A single act of adultery at a -
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cohabiting with another woman in a state
of adultery must allege the offense sub-
stantially as in the statute. Lord v. State,
17 Neb. 526 (23 N. W. 507).

6. (1877.) The statutory offense of wan-
tonly cohabiting with a woman in a state of
adultery, is one continued offense, and may
be properly charged as having committed
between certain points of time alleged will
be sufficient to establish the commission of
the offense. State v. Way, 6 Neb. 283.

7. (1877.) It part of the time charged
in a prosecution for adultery is prior to the
passage of the act constituting and defining
the offense, such prior time may be treated
as surplusage, as time is not of the essence
of the offense, and the indictment may be
held good as charging the offense from the
time of the passage of the law, until the last
point of time alleged in the indictment.
State v. Way, 5 Neb. 283.

Evidence.

8. (1877.) TUpon a charge of adultery in
an indictment, evidence of improper familiar-
ities between the parties, both anterior and
subsequent to the time the offense is
charged, may be received as corroborating
proof, after evidence has been offered tend-
ing to prove the offense charged. State v.
Way, 5 Neb. 283.

9. (1897.) Adultery may, like any other
fact, be established by circumstantial evi-

dence. Smith v, Meyers, 62 Neb. 70 (71 N.
W. 1006).
10. (1893.) Where a defendant 1is

charged with adulterous cohabitation while
living with his wife, proof of such adulter-
ous cohabitation during any portion of the
period laid in the information is sufficient
to sustain the charge. Bailey v. State, 36
Neb, 808 (56 N. W. 241).

Presumptions,
11. (1899.) No presumption of law,
either conclusive or rebuttable, arises from
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the fact that an unmarried man and a mar-
ried woman had sexual intercourse on one
occasion while dwelling together in the ac-
knowledged relation of master and servant.
Sweenie v. State, 59 Neb. 269 (80 N. W. 815).

12, (1899.) "A' jury ‘might be authorized
in a proper case, to presume the existence
of an adulterous relationship from sporadic
acts of sexual commerce. Sweenie v. State,
59 Neb. 269 (80 N. W. 815). .

13. (1899.) An instruction to the effect
that if the jury find that the defendant and
a married woman, not his wife, had sexual
intercourse during any portion of the time
alleged in the information, then the rule of
law is that it is presumed that the defendant
and said woman had sexual intercourse
habitually as long thereafter as she was an
inmate of defendant’s dwelling house, held

error. Sweenie v. State, 59 Neb. 269 (80 N.
W. 815).
New trial.

14. (1893.) Newly discovered evidence,

consisting of affidavits to the effect of declar-
ations of the complaining witness contradict-
ing her testimony as to mariage, is suticient
to entitle defendant to a new trial. Bailey
v. State, 36 Neb. 808 (55 N. W. 241),

ADVERSE POSSESSION.
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15. (1905.) Where the woman, with
whom a defendant is accused of having com-
mitted adultery, is called as a witness in
the prosecution therefor and refuses to tes-
tify as to the relations between herself and
the accused, comments, by the prosecutor,
on such refusal to testify, and charging it as
an admission of guilt, is such misconduct as
amounts to prejudicial error. Powers wv.
State, 76 Neb. 226 (106 N. W. 332).

ADVANCEMENTS.

Deduction of, from heirs’ share of estate,
see Descent and Distribution, §§ 34-40.

Sufficiency of evidence of, to son, see
Descent and Distridbution, §§ 36-40.

Security for future advances as sustain-
ing conveyance as against creditor, see
Fraudulent Conveyances, § 67.

By tenant, see Landlord and Tenant, VII.

See Parent and Child, § 37.

By agent for prinicpal, see Principal and
Agent, § 8.

Right of subrogation for making ad-
vances, see Subdbrogation.

As set-off against action for waste, see
Waste, § 13.

Presumption of trust on payment for
another, see Trusts, §§ 53-68.

ADVERSE POSSESSION.
ANALYSIS.

I. NATURE AND REQUISITES.

(A) Acquisition of right by prescription.

Statutory provisions, § 1.

Persons who may claim by prescription, §§ 2-4.
- Property subject to prescription.

Streets and roads,

Property of non-resident married women, § 5,
Public property in general, §§ 6-8,

§§ 9-16.

Railroad, right of way, §17.

Intent to acquire title, §§ 18, 19.
Necessity of claim or color of title, §§ 20-24.

(B) Actval possession.
Sufficiency and necessity.
In general, §§25-28.

Improvement and cultivation of land, §§ 29-32.
Possession by agent, §§ 33-35.

(C) Visible, notorious, distinct and exclusive possession.
Necessity of, in general, §§ 36-41.

Notice to owner, §§ 42-44.

(D) Duration and continuity of possession.
Time necessary to acquire title, §§45-52.
When statute mey begin to run against public land, §§ 53-55.
Tacking possession, §§ 56-62.

v

34

Particular cases, §§ 63-70.
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ADVERSE POSSESSION.

Interruption of possession, §§ 71-78.
Recognition of prior title, §§ 79-85.

Purchasing outstanding title, §§ 86-92.

Effect of afterwards paying rent to apparent owner, § 83.
Suspension of statutes, §§ 94, 95.

(E) Hostile character of possession.
Nature and necessity, §§ 96-100.
Permissive possession, §§ 101-108.

By vendor and purchaser, §§ 109-114.
Mortgagor and mortgagee, §§ 115, 116.

Entry and possession by mistake, §§ 117-120.
Validity and sufficiency of claim or title, §§ 121-124.

Tax title, §§ 125-130.

II. OPERATION AND EFFECT.
(A) Extent of possession.

Possession without claim or color of title, §§ 131-134.
Possession under color of title, §§ 135, 136,

(B) Title and right acquired.

Nature and extent of title acquired,

In general, §§ 137-144.

———— As basis for affirmative relief, §§ 145-148.

Right to transfer, §§ 154, 155,
IIT. PLEADING, EVIDENCE, AND TRIAL.

Pleading, §§ 156, 157.

Evidence.

Amendment, §§ 158, 159.

As against tax titles, §§ 140-158.

Presumptions and burden of proof, §§ 160-164.

——— Admissibility of evidence, §§ 165-168.

182.

Weight and sufficiency in general, §§ 169-178.
Weight and sufficiency to prove continuity of possession, §§ 179-

——— Weight and sufficiency to prove character of possession, §§ 183-190.

184.

Questions for jury, §§ 195, 196.

Instructions, §§ 187-2083.

CrosSs REFERENCES.

Presumption of dedication of highway by
use, see Dedication, §§ 43-50.

Acquisition of easement in general, see
Easements, §§ 3-13.

Title acquired by adverse possession as
sufficient on which to base action of eject-
ment, see Ejectment, §§ 22-25.

Adverse possession as defense in action
for ejectment, see Ejectment, §§ 44-46.

Establishment of public ways by,
Highways, §% 8-14.

By tenant against landlord, see Landlord
and Tenant, § 36-39.

Liability for rent of claimant, see Money
Received, §5.

By mortgagee against mortgagor,
Mortgages, §§ 211, 212.

Title by adverse possession as sufficient

see

see
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Weight and sufficlency to prove recognition of owner’s title, §§ 191-

to sustain specific performance of contract
to purchase, see Specific Performance, § 48.
Acquiring right in streams and water-

ways, see Water and Watercourses, §§ 136-
161.

I. NATURE AND REQUISITES.
A. Acquisition of Right by Prescription.
Statutory provisions.

1. (1903.) The statute of limitations
respecting actions for the recovery of real
property, as construed by this court, is not
open to the objection that it operates to de-
prive the owner of his property without due
process of law. Linton v. Heye, 69 Neb.
450 (95 N. W. 1040; 111 Am. St. Rep. 556).

Persons who may claim by prescription.

2. (1894.) A corporation chartered by
an act of congress and incompetent to ac-
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quire title to land fn this state may still
maintain a possession adverse to all persons
except the state. Myers v. McGavock, 39 Neb.
843 (68 N. W. 522);. Hanlon v. Union P. R.
Co., 40 Neb. 52' (58 N. W. 690).

3. (1901.) Where a public road has
been established by proceedings under the
statute and opened and traveled by the
public for more than ten years, the public
thereby acquires an easement therein, and
the court will not examine the original pro-
ceedings for the laying out of the road and
determine whether or not they were valid.
Lydick v. State, 61 Neb. 309 (85 N. W. 70).

4. (1903.) The husband, while living
with his wife, can not gain title to her land
by adverse possession. Hovorka v. Havlik,
68 Neb. 14 (93 N. W. 990; 110 Am. St. Rep.
387).

" Property subject to prescription.
Property of non-resident married
woman.

5. (1903.) The statute of limitations
respecting actions for the recovery of real
property runs against married women dur-
ing coverture, whether residents or nonresi-
dents of this state. Linton v. Heye, 69 Neb.
450 (95 N. W. 1040; 111 Am. St. Rep. 556).

Public property in general,

6. (1881.) A title by adverse possession
cannot be acquired against the state. Blaz-
ier v. Johnson, 11 Neb. 404 (9 N. W. 543).

7. (1904.) No title by adverse posses-
sion can be acquired against the state or
general government, nor is land the subject
of adverse possession while the title is in
the state. Topping v. Cohn, 71 Neb. 559

- (99 N. W. 372).

8. (1905.) Prior to the passage of chap-
ter 79, laws of 1899, title by adverse posses-
sion could be established in lands owned by
a muncipal corporation the same as in those
owned by a private individual. City of
Wahoo v. Nethaway, 73 Neb. 54 (102 N.
W. 86).

Streets and roads.

9. (1891.) The doctrine of adverse pos-
session applies to municipal corporations,
and one who occupies a street with shade
trees for the necessary period acquires an
absolute title thereto. Meyer v. City of
Lincoln, 33 Neb. 566 (50 N. W. 763; 29 Am.
St. Rep. 500; 18 L. R. A. 146n).

10, 11. (1891.) When a person has been
in the actual, visible, exclusive, and uninter-
rupted possession of a portion of a street
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in a city, under a claim of right, for ten
years, the title thereto vests absolutely in
such occupant. Meyer v. City of Lincoln,
33 Neb. 566 (50 N. W. 763; 29 Am. St. Rep.
500; 18 L. R. A. 146n); (1894) Lewis v.
Baker, 39 Neb. 636 (58 N. W. 126).

12. (1898.) By adverse possession one
may acquire title to a street. Webster v.
City of Lincoln, 56 Neb. 502 (76 N. W.
1076). ’

13. (1904.) As between a city that
claims title to land by reason of dedi-ation
as a public street, and an individual who
shows adverse podsession himself and
grantor for more than ten years prior to
the commencement of the action, the latter
is entitled to a decree. City of South
Omaha v. Meehan, 71 Neb. 230 (98 N. W.
691).

14. (1887.) Rule concerning adverse
possession is applicable to public roads in
favor of the public so far as it relates to
mere easement. Graham v. Flynn, 21 Neb.
229 (31 N. W. 742).

15, 16. (1900.) Title to part of coun-
try road cannot be acquired by adverse pos-
session. Krueger v. Jenkins, 59 Neb. 641
(81 N. W. 844); Lydick v. State, 61 Neb. 309
(85 N, W. 70).

Railroad, right of way.

17. (1903.) The general public has the
same interest in the preservation and main-
tenance of railroads as it has in the main-
tenance of other highways, and the title to
a part of a railroad’s right of way, while
such road is being operated as a common
carrier, cannot be divested by adverse pos-
session. McLucas v. 8t. Joseph & G. I. R.
Co., 67 Neb. 603 (93 N. W. 928).

Intent to acquire title.

18. (1897.) In order to creat a title by
adverse possession it is not ‘necessary that
the occupant ‘make a declaration of his in-
tentions. City of Floreace v. White, 50 Neb.
516 (70 N. W. 50).

19. (1901.) In order to establish title
by adverse possession, it is not sufficient to
show continued occupancy for ten years,
but it must also appear that such occupancy
was with intent to claim title agiinst the
true owner. Beer v. Plant, 1 Unof. 372 (96
N. W. 348).

Necessity of claim or color of title.

20. (1885.) Color of title is not neces-
sary to such right except where it is sought
to extend the same beyond the limits ac-
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tually held- possessio pedes. Haywood v.
Thomas, 17 Neb. 237 (22 N. W. 460); Gat-
ling v. Lane, 17 Neb. 80 (22 N. W. 453).

21. (1890.) Where defendant- went-onto
lots without color of title, and without
knowing, or in fact pretending to know,
who owned them, but with the intention of
acquiring the title by adverse possession,
and built a house on them, in which he
lived, and knew, or was advised, that ten
years’ adverse possession would give him
the title, he acquired title at the end of ten
years of such occupation. Fitzgerald v.
Brewster, 31 Neb. 51 (47 N. W. 475).

22. (1896.) It is not essential that the
claim of right or title to the land by the ad-
verse occupant should be a valid legal claim
in order that the statute may run in his
favor. The facts of the continuous posses-
sion, its adverse character, and the claim of
the occupant to be the owner of the prem-
ises are the essential things to vest a title
to real estate by occupancy thereof. Lantry
0. Wolff, 49 Neb. 374 (68 N. W. 494),

23. (1899.) To acquire real property by
adverse possession it is not essential that
entry should have been made under claim
of ownership, if the occupancy was with in-
tent to a claim against the true owner. Cer-
venna v. Thurston, 569 Neb. 343 (80 N, W.
1048).

24. (1900.) Color of title is not essen-
tial to adverse possession. Murray v. Ro-
mine, 60 Neb, 94 (82 N. W. 318).

B. Actual Possession.

Sufficiency and necessity.
~——1In general.

25. (1886.) The holder of title of un-
occupied land is presumed to be in posses-
sion; land proved to be partly cultivated
will not be presumed to be unoccupied.
Real v. Hollister, 20 Neb. 112 (29 N. W.
189).

26. (1892.) To entitle a party to claim
by adverse possession, he must have made
an actual entry upon the lands and occupied
the same as owner. This occupancy, how-
ever, may be continued by his agents and
servants, Omaha & F. L. & T. Co. v. Par-
ker. 33 Neb. 776 (61 N. W. 139; 29 Am. St.
Rep. 506).

27. (1897.) The holder of the legal title
to land, of which there i8 no actual occu-
pancy, is presumed to be in possession.
Trorell v. Johnson, 52 Neb. 46 (71 N. W.
968).
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28. (1902.) The holder of the legal title
to vacant lands is deemed to be in posses-
sion thereof. Horbdach v. Boyd, 64 Neb. 129
(89 N. W. 644).

Improvement and
land.

29. (1875.) Enclosing land with fences
and maintaining the same, and cultivation
of the land and the payment of taxes there-
on with intent to acquire title, is sufficient
to constitute adverse possession. Horbach
v. Miller, 4 Neb. 31.

30. (1889.) Acts of notoriety, such as
building a fence around the land, entering
upon it and making improvements thereon,
and the payment of taxes on the land, are
sufficient to constitute adverse possession.
Tourtelotte v. Pearce, 27 Neb. 67 (42 N. W.
916).

31. (1893.) Where land is especially
adapted to the purposes of grazing and hay
growing, and omne claiming ownership
thereto has every year for a period of more
than ten years cut the grass, and harvested
and disposed of the hay from such portions
of the land as its character permitted, so
using the land in connection with, and in
the same manner as he used other tracts
owned or claimed by him and adjacent
thereto, there being at different periods
fences or plowed strips not entirely en-
closing the whole, but of such a character
as to indicate a connection between the
tracts, and where the person so using the
land paid all the taxes thereon, and at in-
tervals warned off trespassers and dis-
trained cattle thereon found grazing, such
acts constituted actual, continuous, noto-
rious, and adverse possession for the statu-
tory period. Lantry v. Parker, 37 Neb. 353
(65 N. W. 962).

32. (1890.) Where one claiming title to
land, broke it up in 1874, and raised a num-
ber of crops of wheat upon it, and set out
a large number of trees thereon, and culti-
vated it, either by himself or a tenant, until
the present time, he acquired title by ad-

cultivation of

* verse possession. Crawford v. Galloway, 29
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Neb. 261 (46 N. W. 268).

Possession by agent.

33. (1893.) The possession of one’s
agents is, for the purpose of the statute of
limitations, the possession of the principal.
Lantry v. Parker, 37 Neb. 363 (66 N. W.
962); (1892) Omaha & F. L. & T. Co. v.
Parker, 33 Neb. 776 (51 N. W, 139; 29 Am.
St. Rep. 506).
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34. (1893.) One may plead adverse pos-
session and is entitled to the benefit of the
statute relating thereto, although he was
a’ non-resident and, .absent from the state
during a portion or all'of -the period 'covered
by his possession. Lantry v. Parker, 37
Neb. 353 (556 N. W. 962).

35. (1899.) Omne who purchased a sol-
dier’'s “additional homestead right” and,
under proper powers of attorney, located
the same and entered into possession of
the land, has color of title to the entire
tract described in the receiver’s receipt.
Draper v. Taylor, 68 Neb. 787 (79 N. W.
709).

C. Visible, Notorious, Distinct and Ex-
clusive Possession.
Necessity of, in general.

Instructions as to elements, see Post,
§8 197-203.

36. (1888.) The statute of limitations
will not run in favor of an occupant of real
estdte, unless the occupancy and possession
are adverse to the true owner and with the
intent and purpose of the occupant to as-
sert his ownership of the property. His
possession must be as owner and adverse to
every other person. Colvin v. Republican
Valley Land Ass'n, 23 Neb. 76 (36 N. W.
361; 8 Am. St. Rep. 114).

37. (1892.) The possession must be ac-
tual, notorfous, continuous, and exclusive.
and may be by fencing and pasturing the
land, cultivation, etc., and the payment of
taxes. Omaha & F. L. & T. Co. v. Parker,
33 Neb. 775 (51 N. W. 139; 29 Am. St. Rep.
506).

38. (1902.) Omne who claims title to
land by adverse possession must show that
his occupancy has for a period of ten years
been open, notorious, exclusive and ad-
verse, and under claim of title as against
the true owner and the world. Beer v. Dal-
ton, 3 Unof. 694 (92 N. W. 593).

39. (1893.) To constitute an adverse
possession of land, such as, if it continued
for ten years, would establish title in the
occupant, it 18 necessary that he should ac-
tually hold the land as his own during that
period, in opposition to the constructive pos-
session of the legal proprietor. Smith wv.
Hitchcock, 38 Neb. 104 (56 N. W. 791).

40. (1893.) A plaintiff in ejectment,
claiming title to the lands sued for by rea-
son of ten years’ adverse possession thereof,
to prevall, must prove a continuous posses-
sion of said property under a claim of own-
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ership in himself, and that such’possession
was actual, visible, motorious, exclusive,
and adverse to the owner of the legal title.
8mith v. Hitchcock, 38 Neb. 104 (56 N. W.
791). .

41. (1894.) In order to create title by
adverse possession, the possession, in addi-
tion to other elements, must be exclusive
for the period of limitations. Hanlon v.
Union P. R. Co., 40 Neb. 52 (58 N. W. 590).

Notice to owner.

42. (1903.) An instruction that re-
quires defendant’s possession, in order to be
adverse, to be such as “will bring to the
knowledge of the real owner the fact that
the one in possession is claiming owner-
ship” held properly refused. Williams v.
Bhepherdsn, 4 Unof. 608 (95 N. W. 827).

43. (1905.) Occupancy, by an individ-
ual, of parts of the right of way of a rail-
road company obtained by condemnation
proceedings, with elevators, granaries, coal
sheds and similar structures, used in carry-
ing on his business, and by the company, as
a common carrier, for convenience in hand-
ling his shipments, will not be treated as
adverse or under claim of title, unless ac-
tual notice of such claim is brought home to
the company, or his conduct fs such as will
as a matter of law constitute such notice.
Roberts v. Sioux City & P. R. Co., 73 Neb. 8
(102 N. W. 60; 2 L. R. A. [n. 8.] 272).

44, (1905.) The use of a part of a right
of way of a railroad, by erecting fences and
buildings thereon, i{s not of itself notice of
an adverse claim of title thereto. Roberts
v. Biouz City & P. R. Co., 73 Neb. 8 (102 N.
W. 60; 2 L. R. A. [n. 8] 272).

D. Duration and Continuity of Possession.

Sufficiency of evidence to prove continuity
of possesson, see post, §§ 179-182.

Time necessary to acquire title.

45. (1885.) Adverse possession of real
estate for ten years carries the title to the
premises. Haywood v. Thomas, 17 Neb. 237
(22 N. W. 460).

46. (1885.) A party in the actual, open,
nortorious, exclusive, adverse possession of
real estate for ten years thereby acquires
the absolute right to the exclusive posses-
sion of the same. Qatling v. Lane, 17 Neb.
80 (22 N. W. 453).

47. (1887.) A party in order to acquire
title to land by the statute of limitations
must not only have a possession adverse to
the true owner, but must occupy the same

88
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as the owner during the entire statutory
period. Hull v. Chicago, B. & Q. R. Co.,
21 Neb. 371 (32 N. W. 162).

48. (1894.) An easement in real estate
may be acquired by/'dpén, notorious, peace-
able, uninterrupted, adverse possession for
the statutory period of ten years. Omaha
¢ R. V. R. Co. v. Rickards, 38 Neb. 847 (567
N. W. 739).

49, 50. (1896.) To establish title to real
property in this state by virtue of the oper-
ation of the statute of limitations there
must have been maintained by the party as-
serting it an actual, continuous, notorious,
and adverse possession of the premises,
under claim of ownership, during the full
period required by the statute. Twohig v.
Leamer, 48 Neb. 247 (67 N. W. 152); (1898)
Lewon v. Heath, 53 Neb. 707 (74 N. W. 274);
(1898) Chicago, B. & Q. R. Co. v. Schalkopf,
64 Neb. 448 (74 N. W. 826).

51, 52. (1902.) An occupant who claims
by adverse possession must show that he
occupied adversely during the entire period
of ten years. Knight v, Denman, 64 Neb.
814 (90 N. W, 863).

When statute may begin to run against
public land.

53. (1888.) Where a party entering
land has complied with the law in all re-
spects to entitle him to a patent therefor,
he is the owner of such land, and until the
patent issues the title is held by the United
States merely as trustee for his use, and
the statute of limitations will run against
the party entering the land, or his grantee,
in favor of one holding adversely, from the
date of such entry. Carroll v. Patrick, 23
Neb. 834 (37 N. W. 671).

64. (1896.) The statute of limitations
will begin to run against the title of a party
purchasing lands from the United States
from the date of his compliance with all
the requisites to entitle him to a patent
therefor in favor of one who holds adverse
possession of the real estate. Dolen v.
Black, 48 Neb. 688 (67 N. W. 760).

55. (1902.) As between individuals, pos-
session of land acquired from the federal
government may become adverse from the
moment the entryman is entitled to his
patent. Baty v. Elrod, 66 Neb. 735 (92 N.

W. 1032).
Tacking possession.

Instructions on tacking possession, see
post, § 201,
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56. (1886.) Possessions may be tacked
if one comes in under the other and the pos-
sessory estates are connected and contin-

uous. Stettnische v. Lamb, 18 Neb. 619 (26
N. W. 374).
57. (1896.) If the adverse possession of

the occupant is a continuation of the pos-
session of a prior adverse possessor claim-
ing title, and such occupant claims title
from such prior possessor, then the posses-
sion of the occupant may be tacked to that
of such prior possessor. Lantry v. Wolff,
49 Neb. 374 (68 N. W. 494).

68. (1900.) Possession of one occupant
may be tacked to that of another, if one ac-
quired possession from the other, and the
possessory estates are connected and con-
tinuous. Murray v. Romine, 60 Neb. 94 (82
N. W. 318).

59. (1901.) If the successive occupants
of land in fact receive possession from one
another, dnd successively take and remain
in possession against all the world by virtue
of such transfers as may have been made
among them, it is immaterial to the ques-
tion of continuity of possession whether
any valid titles were in fact created by the

transfer. Oldig v. Fisk, 1 Unof. 124 (95 N.
W. 492).
60. (1903.) A privity must be shown

between adverse claimants before the pos-
session of one can be tacked to the posses-
sion of the other for the purpose of complet-
ing title by prescription. Zweibel v. Myers.
69 Neb. 294 (95 N. W. 597).

61. (1904.) Privity must be shown be-
tween adverse claimants of real estate be-
fore the possession of one can be tacked to
the possession of the other for the purpose
of completing title by prescription; but this
privity may exist by grant, devise, purchase
or descent, and the adverse possession of an
ancestor may be taken advantage of by his
heirs, if their possession has been contin-
uous with his, exclusive, and under the
same claim of right as made by him. In
such case, the ouster and disseisin made by
the ancestor is continued by the heirs and
relates back to his original entry. Mon-
tague v. Marunda, 71 Neb. 8056 (99 N. W.
653).

62. (1907.) Privity must be shown be-
tween adverse claimants of real estate be-
fore the possession of one can be tacked
to the possession of the other for the pur-
pose of completing title by prescription.
Holdrege v. Livingston, 79 Neb. 238 (112 N.
W. 341).
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—— Particular cases.

63. (1894.) A purchaser at judicial sale,
to emforce a lien, cannot tack the lienor's
prior possession to his own in order to es-
tablish title, adverse ;to - another.  claimant.
Carson v. Dundas, 39 Neb. 503 (68 N. W.
141).

64. (1900.) Possession cannot be tacked
to make out title by adverse possession
where the adverse occupant did not come in
under another, and the deed under which
the last occupant claims title does not in-
clude the land in- dispute or show any priv-
ity between him and his grantor in regard
thereto. Pohlman v. Evangelical Lutheran
Trinity Church, 60 Neb. 364 (83 N. W.
201). )

65. (1901.) The possession of a vendee
who enters upon land under an executory
contract of sale from one having color of
title may be taken as that of his vendor,
‘for the purpose of tacking thereto the pos-
session of persons subsequently taking pos-
session under and claiming through such
vendor. Oldig v. Fisk, 1 Unof. 124 (95 N.
W. 492).

66. (1905.) Where the owner of two
contiguous lots of land conveys one of such
lots to A, and subsequently conveys the
other to B, in a contest between A and B
concerning the boundary line between the
lots, A cannot, for the purpose of estab-
lishing title by adverse possession against
B, tack his own possession to that of the
common grantor. Sluyter v. Schwabd, 73
Neb. 370 (102 N. W. 767).

67. (1905.) The widow’s right to posses-
sion is by virtue of the marital relation,
and will not be construed to be independent
and hostile to that of her husband’s heirs,
unless by some means she brings to their
attention the fact that she claims to own
the property in her own right and adversely
to any right derived through her husband.
Larson v. Anderson, 74 Neb. 361 (104 N.
W. 925).

68. (1905.) Where during his lifetime
a husband took possession of certain real
estate, claiming title thereto, and lived upon
the same with his wife and family as his
home, and before the ten-year period of
limitation expired the husband died, leav-
ing his widow who continued to reside upon
the same as her home, the possession of the
widow may be tacked to that of the hus-
Land so as to raise the bar of the statute
of limitation. Larson v. Anderson, 74 Neb.
361 (104 N. W. 925).
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69. (1905.) Where after the death of a
person who was holding adverse possession
of real property, his widow continued to
occupy it, her possession is a continuation
of the adverse possession of the husband,
and will not be presumed to be adverse to
the claims of their children and heirs.
Larson v. Anderson, 74 Neb. 361 (104 N. W.
925).

70. (1886.) Where the purchaser of a
lot upon receiving a deed therefor erects a
building thereon, and enters into possessibn,
and afterwards sells and conveys the prem-
ises, a number of transfers of the property
being thereafter made, and the building at
times being vacant, but no interruption by
and adverse claim to the title of the occu-
pant, the possession was continuous, and
after the expiration of ten years the occu-
pant possessed the fee. Stettnische v.
Lamb, 18 Neb. 619 (26 N. W. 374).

Interruption of possession.

71. (1886.) The continuity of an ad-
verse possession is not broken by the fact
of the property being sold and rented, and
at times unoccupied, there being no inter-
ruption in the claim of title. BStettnische v.
Lamb, 18 Neb. 619 (26 N. W. 374).

72. (1888.) In a dispute as to the bound-
ary lines between two tracts, the leasing
by defendant of plaintiff’'s tract, outside
that enclosed by defendant, would mnot pre-
vent the running of the statute as to the
strip in dispute, it being enclosed as part
of defendant’s tract and occupied by him
as owner. Tex. v. Pflug, 24 Neb. 666 (39
N. W. 839; 8 Am. St. Rep. 231).

73 (1888.) Where occupants of land,
claiming title, bring an action to quiet title

- against an adverse claimant, and when the

cause is submitted on the pleadings, judg-
ment of dismissal with prejudice is ren-
dered, such judgment against plaintiffs in-
terrupted the continuity of adverse posses-
sion. Carroll v. Patrick, 23 Neb. 834 (37 N.
W. 671).

74. (1889.) Where defendant, whose In-
closed land adjoined land of plaintiff, leased
the latter’s tract under a verbal lease with
the understanding that it was all unin-
closed, such leasing does mot prevent the
running of the statutes against a strip of
!and belonging to plaintiff and afterwards
found to be included in defendant’s in-
closed tract. Levy v. Yerga, 26 Neb. 764
(41 N. W. 773; 13 Am. St. Rep. 525).

75. (1892.) A stranger who neither has
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nor claims an interest in the land, or the
possession thereof, cannot, by a mere tres-
pass or surreptitious entry, interrupt the
running of the statute in favor of the ac-

tual occupant. Ballard v. 'Hansen, 33 'Neb.
861 (51 N. W. 295).
76. (1894) Where one has been in

possession of land, claiming ownership, and
permits the land to be sold for taxes, and
the grantee in the tax deed, although it was
void on its face, enters into possession and
remains In possession for a period of more
than a year, such possession interrupts that
of the prior occupant. Mazwell v. Higgins,
38 Neb. 671 (57 N. W. 388).

77. (1902.) An agreement between ad-
jacent landowners to have the existing
boundary line resurveyed, is not such an ad-
mission of its incorrectness as will inter-
rupt a claim of adverse possession by either.
Baty v. Elrod, 66 Neb. 735 (92 N. W. 1032).

78. (1904.) One holding adverse pos-
session of land which he has inclosed, does
not abandon such possession by his failure
to have it occupied by a tenant or other-
wise for a reasonable space of time, no
other person making claim to the property
of taking possession during such nonoccupa-
tion, and there being no evidence of any in-
tent on his part to abandon his possession
and claim to the land. - Richards v. Haskins,
72 Neb. 195 (100 N. W. 151).

Recognition of prior title.
Sufficiency of evidence as to recognition
of owner's title, see post, §§ 191-194,

79. (1882.) A railroad company occupy-
ing land as a part of its right of way rec-
ognizes the ownership of the person against
whom it claims by prescription, where
within ten years preceding condemnation
proceedings were commenced and condem-
nation money was deposited, and the run-
ning of the statutes is thereby stopped even
thought the proceeding were void for want
of jurisdiction. Hull v. Chicago, B. & Q.
R. Co., 21 Neb. 371 (32 N. W. 162).

80. (1888.) When a railroad company
commences condemnation proceedings for a
right of way and deposits the condenination
money with the county clerk, this amounts
to a recognition of the ownership of the
defendant. Chicago, B. ¢ Q. R. Co. v. Hull,
24 Neb. 740 (40 N. W. 280).

81. (1892.) A raflroad company’s pos-
session s not adverse when both prior and
subsequent to its entering it attempted to
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condemn the land. Nebraska R. Co. v.
Culver, 36 Neb. 143 (62 N. W. 886).

82. (1892.) A railroad company does
not hold property adversely when, during
the period it commences condemnation pro-
ceedings against the owner, thereby rec-
ognizing his title. Nebraska R. Co. v. Cul-
ver, 35 Neb. 143 (52 Neb. 886).

83. (1897.) Ome who claims under a
tax deed or by adverse possession does not,
by causing to be recorded the patent from
the United States to another, acknowledge
title paramount in that other. Oldig v.
Fisk, 63 Neb. 156 (73 N. W. 661).

84. (1902.) An agreement to survey
land and relocate the line is a recognition
of title suficient to prevent the running of

the statute. Baty v. Elrod, 66 Neb. 744 (97
N. W. 343).
85. (1903.) One claiming title to lands

by adverse possession may, before the stat-
ute has finally run in Mis favor, purchase
a tax deed to the premises without ac-
knowledging the superior title of the rec-
ord owner. But if he purchases a tax cer-
tificate and accepts payment of the same
from the record owner through the county
treasurer, such act is a recognition of the
superior title, Zweibe! v. Myers, 69 Neb.
294 (95 N. W. 597).

Purchasing outstanding title.

86. (1882.) A title which one has so far
recognized as to purchase for his own pro-
tection, and under which he holds posses-
sion of the land, can in no sense be properly
gaid to be adverse to him. Vance v. Bur-
lington & M. R. R. Co., 12 Neb. 286 (11 N.
W. 334).

87. (1889.) One who is in the adverse
possession of land does not impair his right
to rely on the statute of limitations, by
purchasing the land at tax sale and receiv-
ing and recording a tax deed, nor is the run-
ning of the statute suspended thereby.
Grifith v, 8mith, 27 Neb. 47 (42 N. W.
749). .

88. (1890.) Where the purchaser of a
tax certificate to land goes into the actual
possession, fencing and improving the prem-
ises, holding notorious and exclusive pos-
session for more than ten years an offer
to purchase a quitclaim deed from one
holding under an executor of the original
owner is not such a recognition of a su-
perior title as to defeat a title by adverse
possession. Peterson v. Townsend, 30 Neb.
373 (46 N. W. 526).
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89. (1891.) A person who is in the ad-
verse possession of land does not break the
continuity of possession by purchasing the
land at tax sale and receiving a tax deed
therefor. In,such |case, where there is no
actual break in the possession, the adverse
occupant may rely upon his adverse occu-
pation and also his claim or tax lien. In
other words, he may combine all the rights
possessed by him in defense of his poses-
sion. OmaRa & F. L. & T. Co. v. Hansen, 32
Neb. 449 (49 N. W. 456).

90. (1897.) The purchase or attempted
purchase of an outstanding title by one in
adverse possession, and before the expira-
tion of the statutory period, is not alone
sufficient to break the continuity of posses-
sion or divest it of its adverse character, al-
though the occupant may believe that he is
thereby acquiring the true title. Oldig v.
Fisk, 63 Neb. 156 (73 N. W. 661).

91. (1898.) Th.e purchase, or attempted
purchase, of an outstanding title by one in
adverse possession is not alone sufficient to
break the continuity of the possession or di-
vest it of its adverse character. Especially
is this so when the attempt to purchase is
not made until after the expiration of the
statutory period. Webdd v. Thiele, 56 Neb.
752 (77 N. W. 56).

92. (1906.) The party in possession of
land as owner has a right to protect that
possession by the purchase of any outstand-
ing claim or lien against the property.
There is not thereby any break in posses-
sion, nor does the adverse occupant rely
upon his purchase title in preference to the
one which he previously possessed. He
joins the two together and possesses what-
ever title both may give him. Wiese v.
Union P. R. Co., 77 Neb. 40 (108 N. W. 175).
[Appealed to United States supreme court.]

Effect of afterwards paying rent to ap-
parent owner.

93. (1906.) One who has acquired abso-
lute title to land by adverse possession for
the statutory period does not impair his title
by thereafter paying rent to the owner of
the paper title. Martin v. Martin, 76 Neb.
335 (107 N. W, 580).

Suspension of statutes.

94. (1891.) Where plaintiffs
claim title through their father, deceased,
and it appears that the statute of limitations
began to run against him during his life-
time, his death and their minority do not
arrest it, and if it has run the full statutory

- . *
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period, the possession of the defendant be-
ing actual and adverse from the beginning,
plaintiffs are barred of their right to re-
cover. Ballou v. Sherwood, 32 Neb. 666 (49
N. W, 790; 50 N. W. 1131).

95. (1903.) The statute of limitations as
to adverse possession, does not run against
persons while under disability, such as
minors; and an action brought to recover
an interest in real estate within ten years
after they arrive at the age of majority, is
commenced in time. Albers v. Kozeluh, 68
Neb. 529 (97 N. W. 646).

E. Hostile Character of Possession.
Sufficiency of evidence as to character of
possession, see post, §§ 183-190.

Nature and necessity.

96. (1883.) Where possession is such as
admits the existence of a higher title, to
which it is subservient, it is not adverse to
that title. Roggencamp v. Converse, 15 Neb.
105 (17 N. W. 361).

97. (1892.) “Hostile,”” when applied to
the possession of an occupant of real estate
holding adversely, is not to be construed as
showing ill-will, or that he is an enemy of
the person holding the legal title, but means
an occupant who holds, and is in possession,
as owner, and therefore against all other
claimants of the land. Ballard v. Hansen.
33 Neb. 861 (51 N. W. 295); (1900) Hoffine
v. Ewings, 60 Neb. 729 (84 N. W. 93).

98. (1894.) Where a claimant of land
acts under a power of attorney from an ad-
verse claimant, and as such attorney leases
the land in the name of the adverse claim-
ant, he and his grantees are by such acts
estopped from asserting that the possession
of the tenant inured to him and not to the
adverse claimant. Mazwell v. Higgins, 38
Neb. 671 (57 N. W. 388). ’

99. (1900.) Possession for a period long
enough to ripen into a title must be incon-
sistent with constructive possession of the
legal proprietor. Hoffine v. Ewings, 60 Neb.
729 (84 N. W. 93).

100. (1906.) “Hostile,” in defilning ad-
verse possession, means an occupant who
holds and is in possession, claiming to hold
against all others, not erroneous. Tayilor v.
Hover, 77 Neb, 97 (108 N. W. 149).

Permissive possession.

101. (1893.) Where the owner of the
legal title to real estate occupies the same
concurrently with one who entered by his
permission without color of title, such pos-
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session of the owner negatives any presump-
tion that the other occupied adversely to
him. Smith v. Hitchcock, 38 Neb. 104 (56
N. W. 791).

102. (1893.) Where possession of real
estate is the result of an entry upon the
premises by permission of the legal owner,
such possession will not become adverse
until some act is committed by the occupant
rendering it so, and notice thereof is brought
home to the owner of the legal title. Smith
v. Hitchcock, 38 Neb. 104 (56 N. W. 791).

103. (1894.) A license to & railroad
company to occupy certain land with its
track will not be implied from the fact of
occupancy for a long time, without objection
on the part of the claimant of the title, the
claimant relying on adverse possession dur-
ing that period to establish his title. Han-
lon v. Union P. R. Co., 40 Neb. 52 (58 N. W.
§90).

104. (1895.) Occupancy of land by per-
mission of the true owner, under an agree-
ment to pay the taxes thereon, is not such
possession as will establish a title by adverse
possession. Johnson v. Buit, 46 Neb. 220
(64 N. W. 691).

105. (1896.) A tenant by simply holding
over after the expiration of his lease does
not hold adversely. Schields v. Horbach,
49 Neb. 262 (68 N. W. 524).

106. (1905.) In the absence of notice or
conduct of a claim of title, the erection and
maintenance of elevators and coal sheds on
a right of way of a railroad without express
agreement therefor will be regarded as be-
ing with the permission, consent or license
of the company, and subject to its right to
resume possession of the ground whenever
necessity requires its use for railroad pur-
poses. Roberts v. Riouz City & P. R. Co.,
73 Neb, 8 (102 N. W. 60; 2 L. R. A. [n. 8.]
272).

107. (1905.) The use for agricultural
purposes, such as grazing and cultivation
by adjoining landowners of otherwise un-
used and unfenced parts of the right of way
of a railroad company, is not inconsistent
with or adverse to the enjoyment of the
easement. Roberts v. Sioux City & P. R.
Co, 73 Neb. 8 (102 N. W. 60; 2 L. R. A.
[n. 8.] 272).

108. (1907.) One who enters into the
occupancy of real estate under contract can-
not afterwards obtain title thereto by ad-
verse possession, without showing that his
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occupancy had assumed an adverse character
and continued as such during the statutory
period. Lanham v. Bowiby, 79 Neb. 39 (112
N. W, 324).

By vendor and purchaser,

109. (1902.) Where a grantor remains
in possession after a valid conveyance, his
possession is presumed to be permissive and
subordinate to the grantee, and it is ques-
tioned whether he can claim that his con-
tinued possession is adverse without showing
actual notice to the grantee. Horbach v.
Boyd, 64 Neb, 129 (89 N. W. 644).

110. (1902.) The possession of land un-
der an executory contract of purchase is not
adverse to the vendor until the purchase
price is paid, or until the vendee is entitled
to a deed of conveyance from his vendor
under the terms of the contract. Beer v.
Dalton, 3 Unof. 694 (92 N. W. 593).

111. (1902.) If the grantor in a deed
with covenant ot warranty subsequently
makes an entry upon the possession of the
grantee, there is no presumption that the
new possession so acquired is permissive or
subordinate to the grantee; and a new title
may be established by open and notorious
adverse possession, as in other cases. Hor-
bach v. Boyd, 64 Neb. 129 (89 N. W. 644).

112. (1902.) A grantor in a deed with
covenant of warranty may acquire a new
title, adverse to that of his grantee, by a
subsequent entry and adverse possession,
and is not estopped from asserting the same
by his deed and covenant. Horbach v. Boyd,
64 Neb. 129 (89 N. W. 644).

113. (1905.) A grantee of real estate oc-
cupied by a third person acquires no greater
rights against the occupier than his grantor
had. If the right to bring an action of
forcible entry and detention is barred as
against the grantor, so likewise is it as
against the grantee. Weatherford v. Union
P. R. Co., 74 Neb, 229 (104 N. W. 183).

114. (1906.) When one tenant in com-
mon conveys the whole estate in fee with
covenants of seizin and warranty, and his
grantee enters and holds exclusive posses-
sion, the entry and holding must be deemed
adverse to the title and possession of the
cotenant. Wiese v. Unfon P, R. Co., 17 Neb.
40 (108 N. W. 175). [Appealed to United
States supreme court.]

Mortgagor and mortgagee.
115. (1902.) A mortgee, under a deed
absolute in form with a parol defeacance,
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who goes into possession under an agree-
ment that rents and profits shall go for his
care and for taxes, can not acquire title by
adverse possession. Decker v. Decker, 64
Neb. 239 \(89/N: W.)795).

116. (1906.) A mortgagor’s possession
of the mortgaged premises after forarlosure
and sale will not become adverse until notice
to the purchaser that he is holding in hos-
tility to his title. Abrams v. Taintor, 76
Neb, 109 (107 N. W. 225).

Entry and possession by mistake.

117. (1888.) If one by mistake inclose
the land of another and claim it as his own
to certain fixed monuments or boundaries,
his actual and uninterrupted possession for
the statutory period will work a disseizin
and his title will be perfect. Tez. v. Pflug,
24 Neb. 666 (39 N. W. 839; 8 Am. St. Rep.
231). '

118. (1889.) If one by mistake inclose
the land of another, and claim it as his own,
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to certain fixed monuments or boundaries, .

his actual and uninterrupted possession as
owner for the statutory period will work a
disseizin, and his title will be perfect. Levy
v. Yerga, 25 Neb, 764 (41 N. W. 773; 13 Am.
St. Rep. 5256); Obernalte v. Edgar, 28 Neb.
70 (44 N. W. 82).

119. (1902.) In this state, possession
may be adverse though the claimant occu-
pies under a mistaken belief that the land
is actually part of another tract, and that
the true boundary is different than it really

is. Baty v. Elrod, 66 Neb. 735 (92 N. W.
1032).
120. (1903.) When one by mistake en-

ters upon and takes possession of the land
of another, claiming it as his own to a defi-
nite and certain boundary, and continues in
the open, notorious and exclusive posses-
sion thereof under such claim, for ten years
or more, he acquires title thereto by adverse
possession although the land was not in-
closed. Brownfield v. Bleekman, 4 Unof.
443 (94 N. W. 714).

Validity and sufficiency of claim or title.

121. (1885.) Where possession of real
estate is taken under color and claim of title
it is not essential to the claim of adverse
possession that such title shall be valid. It
is sufficlent if the instrument purports to
convey the title to the party in possession.
Gatling v. Lane, 17 Neb. 77 (22 N. W. 227).

122. (1888. Under section 411 of the
" code of civil procedure, the usual duplicate
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receipt of the recefver of any land office, or
if that be lost or destroyed or beyond tane
reach of the party, the certificate of such re-
ceiver that the books of his office show the
sale of a tract of land to a certain indi-
vidual, is proof of title equivalent to a
patent against all but the holder of an &ctual
patent, and is sufficient color of title under
~hich a party may hold adverse possession.
Carroll v. Patrick, 23 Neb. 834 37 N. W.
671).

123. (1896.) Where a mortgagee of a
mortgage purporting to incumber the fee,
bought the premises at foreclosure and a
sheriff’s deed was executed, and he took im-
mediate possession, such possession was ad-
verse to plaintiffs who were remaindermen
after a life estate, and who were not made
parties to the original suit; and such even
though the proceedings were void as to the
life tenants. Hall v. Hooper, 47 Neb. 111
(66 N. W. 33).

124. (1903.) Where one tenant in com-
mon openly denies the title of his cotenants
and is in possession of and claims the entire
property himself by deed, such holding is
adverse. Craven v. Craven, 68 Neb. 459 (94
N. W. 604).

Tax titles.

125. (1883.) A tax certificate is not suf-
ficient to constitute color of title to real
estate. McKeighan v. Hopkins, 14 Neb. 361
(15 N. W. 711).

125a. (1884.) The statute of limitations
does not begin to run in favor of the holder
of a tax deed by merely recording the same.
To avail himself of the benefits of the stat-
ute his possession must be actual and ad-
verse and continued for the statutory period.
Baldwin v. Merriam, 16 Neb. 199 (20 N. W.
260).

126. (1885.) A tax deed which purports
to convey the title of real estate to the
grantee constitutes color of title, alhough it
may be void by reason of the failure to recite
therein the place where the tax sale took

place. Gatling v. Lane, 17 Neb. 80 (22 N.
W. 453).
126a. (1885.) A tax deed must be valid

on its face to entitle the party claiming un-
der it to the benefit of the special limitation
of the revenue law. Housel v. Boggs, 17
Neb. 94 (22 N. W. 226).

126b. (1887.) A tax deed must be valid
on its face to entitle the party claiming un-
der it to the benefit of the special limitation
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of the revenue law. Bendezen v. Fenton, 21
Neb. 184 (31 N. W. 685).

127. (1888.) The possession of a pur-
chaser under a void foreclosure:of |a-trust
deed, is adverse to the maker of the deed.
McKesson v. Hawley, 22 Neb. 692 (356 N. W.
383).

128. (1893.) A tax deed purporting on
its face to convey title to land, although void
for failure to comply with the statute, af-
fords color of title under the general statute
of limitations. Lantry v, Parker, 37 Neb.
353 (55 N. W. 962.)

129. (1896.) A void tax deed affords
color of title in an action of ejectment in
which adverse possession of real estate for
the statutory period of ten years is relied
upon as a defense. Twohig v. Leamer, 48
Neb. 247 (67 N. W, 152).

130. (1901.) A tax deed, or a deed based
thereon, is sufficient to give color of title.
Beall v. McMenemy, 63 Neb. 70 (88 N. W.
134; 93 Am. St. Rep. 427).

II. OPERATION AND EFFECT.
A. Extent of Possession.

Possession without claim or color of title.

131. (1894.) Although color of title is
not indispensable to adverse possession, yet
where a railroad company enters upon and
takes possession of the real estate of another
for a right of way without color of title,
such possession is limited to the land actually
occupied; and in such case the corporation
will acquire a right of way of the width, and
no more, which it has so used and occupied
for the full period of limitations. Omaha
& Republican V. R. Co. v. Rickards, 38 Neb.
847 (57 N. W. 739).

132. (1885.) Color of title is not essen-
tial to adverse possession, but where a party
does not enter under color of title his pos-
session is limited to the premises actually
occupied by him. Gatling v. Lane, 17 Neb.
80 (22 N. W. 453); Haywood v. Thomas, 17
Neb. 237 (22 N. W. 460).

133. (1904.) Where one goes upon land
under no color of title, but as a mere in-
truder, he can acquire title by adverse pos-
session only to so much of the land as he
actually occupies and uses for the period
prescribed by statute. City of South Omaha
9. Meehan, 71 Neb. 230 (98 N. W. 691).

134. (1904.) Where one goes upon land
under no color of title, but as a mere in-
truder, he can acquire title by adverse pos-
session to only so much of the land as he
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actually occupies and uses for the necessary
period of ten years. City of South Omaha
v. Ford, 5 Unof. 310 (98 N. W. 665).

Possession under color of title.

135. (1890.) Where a party has been in
possession of land for less than ten years
under.a void tax deed, but he and those un-
der whom he claimed had cultivated a por-
tion thereof for more than ten years, the
bar of the statute applied alone to the culti-
vated land. Lejeune v. Harmon, 29 Neb. 268
(46 N. W. 630).

136. (1894.) Where a party enters upon
and occupies land under color of title, such
possession is regarded as co-extensive with
the entire tract described in the instrument
under which such possession is claimed.
Omaha & Repubdblican V. R. Co. v. Rickards,
38 Neb. 847 (57 N. W. 739).

B. Title and Right Acquired.
Nature and extent of title acquired.
In general.

137. (1875.) The title to land becomes
absolute and complete in an adverse occu-
pant when he has maintained an actual,
open, notorious, continued, adverse and ex-
clusive possession, claiming title as his own
against all persons for the full statutory
period. Horbach v. Miller, 4 Neb. 31; (1885)
‘Gatling v. Lane, 17 Neb. 77 (22 N. W. 227);
(1886) Gatling v. Lane, 17 Neb. 80 (22 N. W.
453); (1885) Haywood v. Thomas, 17 Neb.
237 (22 N. W. 460); (1887) Parker v. Starr,
21 Neb. 680 (33 N. W. 424); (1891) Omaha
& F. L. & T. Oo. v. Barrett, 31 Neb. 803 (48
N. W. 967); (1896) Lantry v. Wolff, 49 Neb.
374 (68 N. W. 494); (1897) Fink v. Dawson,
62 Neb, 647 (72 N. W. 1037); (1897) City of
Florence v. White, 50 Neb. 516 (70 N. W.
60); (1890) Peterson v. Townsend, 30 Neb.
373 (46 N. W. 526).

138. (1886.) Adverse possession of real
estate, if continued without interruption for
the length of time prescribed by the statute
for the enforcement of the right of entry, is
evidence of a fee. Stettnische v. Lamb, 18
Neb. 619 (26 N. W. 374).

139. (1898.) Evidence showing defend-
ant through his grantor has used a strip of
land adjoining his premises for the storage
of stoves and iron for more than ten years
last past vests absolute title in him. Mec-
Allister v. Beymer, 54 Neb. 247 (74 N. W.
586).

140. (1899.) Omne who has been in the
actual, continuous, open, notoriouw, ezclu-
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sive, adverse possession of real estate under
claim of ownership for ten years, thereby ac-
quires a perfect title to the property, which
is not divested by the fact that another per-
son thereafter'occupied:'the premises under
claim of right for a period of less than ten
years. Cervenna v. Thurston, 59 Neb. 343
(80 N. W. 1048).

141. (1891.) Under our statute of limi-
tations, if a party establish in himself or in
connection with those under whom he claims
an actual, notorious, continuous, and exclu-
sive possession of land as owner for a period
of ten years, he thereby acquires a title to
. the land, and this irrespective of any ques-
tion of motive or mistake, Omaha & F. L. &
T. Co. v. Hansen, 32 Neb. 449 (49 N. W, 456).

142. (1894.) Where a corporation, char-
tered by an act of congress, and incompe-
tent by reason of our constitution to acquire
.title to real estate in this state, has been in
open, notorio‘us, exclusive, and adverse pos-
session of real estate under a claim of title
for ten years, such corporation has a valid
title to such real estate, as against all per-
sons, except the state of Nebraska. Meyers
v. McGavock, 39 Neb. 843 (58 N. W. 522; 42
Am. St. Rep. 627).

143. (1903.) It has for many years been
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the established doctrine of this court that .

the statute of limitations, with reference to-

real property, is neither a a statute of pre-
sumptions nor one of repose, but that the
continued, exclusive, open, notorious and ad-
verse possession of lands for the period of
limitations operates, of itself, as a grant of
all adverse titles and interests to the occu-
pant. Postal v. Martin, 4 Unof. 534 (95 N.
W. 8).

144. (1906.) It is not error to charge
the jury that the title to land becomes com-
plete in the adverse occupant when he and
his grantors have maintained an actual, con-
tinued, notorious and adverse possession
thereof, claiming title to the same against
all persons, for ten years. Stryker v. Mea-
gher, 76 Neb, 616 (107 N. W. 792).

As basis for affirmative relief.

145. (1889.) A party who has been in
actual, open, notorious,  exclusive, adverse
possession of real estate for ten years there-
by acquires an absolute title to such real
estate, and may maintain an action to have
certain deeds which are clouds upon the title
set aslde and declared void, and quiet his
possession in the premises. Tourtelotte v.
Pearce, 27 Neb. 57 (42 N. W. 915).
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146. (1891.) A party who has been in
the open, notorious, exclusive, adverse pos-
session of a portion of a town-site for a
period of time sufficient to bar an action
against him to recover possession thereof,
thereby acquires an absolute title to said
land, and may protect his possession by in-
junction against unlawful acts of the ecity
authorities in attempting to open streets
through his land. Schock v, Falls City, 31
Neb. 599 (48 N. W. 468).

147. (1891.) Open, notorious, exclusive,
adverse possession of real estate by one
claiming to be the owner thereof will give
a perfect title thereto, as well for the pur-
pose of enforcing the specific performance
of a contract for the sale thereof as for
all other purposes of ownership. Ballou t.
Sherwood, 32 Neb. 666 (49 N. W. 790, 50
N. W. 1131). '

148. (1893.) The operation of the stat-
ute of limitations is to vest an absolute title
to real property in one who has held open,
notorious possession thereof for the statu-
tory period, and may be made a basis of an
afirmative claim for relief as well as inter-
posed as a defense. Lantry v. Parker, 37
Neb. 353 (556 N. W. 962).

As against tax titles.

149. (1889.) Under the revenue law of
1869 one who has been in the open, exclu-
sive, notorious, adverse possession of real
estate for a period of ten years, thereby ac-
quires an absolute title, free from liens of
any taxes existing thereon prior to the com-
mencement of said period. D’Gette v. Shel-
don, 27 Neb. 829 (44 N. W. 30).

150. (1890.) Where a person has been
in the open, exclusive, notorious, adverse
possession of real estate as owner for ten
years, he thereby acquires an absolute title
to the lands free from the lien created by a
tax deed on the property, issued prior to the
commencement of such adverse possession.
Alexander v. Wilcox, 30 Neb. 793 (47 N. W.
81; 9 L. R. A. 735).

151. (1890.) Where a person has been
in the actual, open, exclusive, adverse pos-
session of lands as owner for ten years he
thereby acquires an absolute title in fee,
free from the lien created by a tax deed on
the property issued more than ten years
prior to the commencement of the action to
foreclose such tax deed. Alexander v. Mead-
ville, 33 Neb. 219 (49 N. W. 1123).

152. (1892.) An action to foreclose a tax
deed, void on its face, was brought more
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than fifteen years after the date of such
deed. The defendant and his grantors had
been in the actual, open, notorious, contin-
uous, adverse, and exclusiye; possession of
lands as owner for more than ten years
prior to the bringing of the suit. Held,
That the action is barred. Alexander v. Pitz,
34 Neb. 361 (51 N. W. 851).

153. (1892.) Where a defendant in an
action to foreclose a tax deed has been in
the actual, open, exclusive, adverse posses-
sion of the land as owner for ten years, he
thereby acquires an absolute title to the
land, free from the tax deed on the prop-
erty, issued more than ten years prior to
the commencement of the action. Black v.
Leonard, 33 Neb. 746 (51 N. W. 126).

Right to transfer.

154. (1900.) The right of one person
holding possession adversely may be trans-
ferred to another verbally. Murray v. Ro-
mine, 60 Neb. 94 (82 N. W. 318).

155. (1904.) The right of one person
holding lands may be transferred to another
verbally. City of South Omaha v Meehan,
71 Neb, 230 (98 N. W. 691).

III. PLEADING, EVIDENCE AND
TRIAL.
Pleading.

156. (1882.) An answer alleging that
defendant has been in “actual, open and no-
torious” possession of property, but which
contains no allegation that such possession
was adverse and exclusive, is not a suffi-
cient allegation of title by adverse posses-
sion. Pettit v. Black, 13 Neb. 142 (12 N. W.
841).

157. (1894.) It is not an essential to the
validity of a petition to allege that plaintiff
claims under color of title, if the claim of
absolute owner is otherwise set out. Lewis
v. Baker, 39 Neb. 636 (58 N. W. 126).

~———— Amendment.

158. (1906.) In an action for the pos-
session of an alleged abandoned highway,
plaintif should be permitted to amend his
petition to allege a possession of ten years
in place of such allegation of six years.
Perry v. Staple, 77 Nebd. 656 (110 N. W. 652).

1589. (1907.) The failure to allege in the
petition that the plaintiff had been in the
exclusive adverse possession of the premises
for ten years, and of the court to find that
fact In the decree, is not material after
judgment, where the proof admitted without
objection shows the possession to have been
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of that character. Agnew v. City of Pawnee
City, 79 Neb. 603 (113 N. W. 236).

Evidence.
Presumptions and burden of proof.
160. (1888.) When there is nothing to
show that the continued possession of an ad-
verse claimant and his grantors was broken
or abandoned, prima facie continued posses-
sion is established. Hardy v. Riddle, 24
Neb. 670 (39 N. W. 840).

161. (1887.) In an action of ejectment,
where the defendant relies upon the statute
of limitations, the burden is on him to show
that his possession has been continuous, ad-
verse, hostile and exclusive during the ten
years last preceding the commencement of
the action. Weeping Water v. Reed, 21 Neb.
261 (31 N. W, 797).

162. (1900.) Where a person claims title
to real estate by reason of adverse posses-
sion, it is necessary to prove that such per-
son for & period of ten years next before the
commencement of the action was in actual,
continued and notorious possession of the land
claimed, claiming the same against all per-
sons. Hoffine v. Ewings, 60 Neb. 729 (84 N.
W. 93).

163. (1902.) Burden of proof to show
that owing to the title of plaintiff’s grantor
from the United States not having been per-
fected for some years after he took posses-
sion of the land, defendant’s possession un-
der claim of ownership would not date from
the time his possession became adverse to
plaintiff’s, is on plaintiff. Baty v. Elrod, 66
Neb. 744 (97 N. W. 343).

164. (1903.) A grant of lands may be
presumed from acts of exclusive use and
continuous occupation for ten years or more,
when such use and occupation is accompa-
nied by a claim of ownership. Flanagan v.
Mathiesen, 70 Neb. 223 (97 N. W. 287).

Admissibility of evidence.

165. (1882.) Although a will is not ad-
missible as evidence of title, unless probated,
in case of open, exclusive, adverse posses-
sion for more than ten years, it may be suf-
ficient as a claim of right under the statute.
Pettit v. Black, 13 Neb. 142 (12 N. W. 841).

166. (1883.) In an action to remove a
cloud from title to land, where the title re-
lied on by the plaintiff is that given by the
statute of limitations for adverse possession
during the statutory time, a deed in fee of
the land from the plaintiff to the defendant,
given more than ten years before the bring-
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ing of the action, is competent evidence, in
connection with a parol lease taken by the
plaintiff from the defendant, to show that
the possession was not adverse. Roggen-
camp v. Converse, 16)Neb,O106C (17 N. W.
361).

167. (1900.) In ejectment, proof of ad-
verse possession is admissible under a gen-
eral denial. Murray v. Romine, 60 Neb, 94
(82 N. W. 318); Link v. Campbell, 72 Neb.
310 (104 N. W. 939).

168. (1902.) Evidence of admissions by
an occupant, tending to show that his pos-
session was not adverse, which were not
made until after sufficlent time had elapsed
to vest the title in him by adverse posses-
sion, is properly excluded. Batly v. Eirod,
66 Neb. 736 (92 N. W. 1032).

Weight and sufficiency in general.

169. (1891.) Upon the testimony pre-
served in the record, held, that the defend-
ant had acquired title by adverse possession.
Malcom v. Hanson, 32 Neb. 50 (48 N. W.
883).

170. (1892). In an action for possession
of certain lots, upon the evidence presented
in the record, the title of the plaintiff by
adverse possession was clearly established.
Ballard v. Hansen, 33 Neb. 861 (61 N. W.
295).

171. (1893.) The evidence in case stated
in opinion held not sufficlent to show
title in defendant by adverse posession.
Sprague v. Fuller, 36 Neb. 220 (54 N. W.
423).

172. (1894.) Evidence that shows a per-
son had fenced in a portion of a city street
and has held possession by such for more
than ten years last past sustains a finding
of title to such premises in such person.
Lewis v. Baker, 39 Neb. 636 (68 N. W. 126).

173. (1896.) Evidence examined, and
held to sustain filnding against the defend-
ant upon the issue of adverse possession of
property in dispute. Link v, Connell, 48
Neb. 674 (67 N. W. 475).

174. (1898.) No definite or fixed rule
can be framed in relation to what shall con-
stitute indicia of adverse possession; such
evidences must necessarily vary and be in
accord with the conditions existent in the
portion of the political division or subdivi-
sion in which the property to which it is
claimed applicable is situated in regard to
age of settlement, the extent and prevailing
manner of cultivation, or use of lands, also
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the purposes for which the lands are or may
be by nature adapted. Lewon v. Heath, 53
Neb. 707 (74 N. W. 274).

176. (1903.) Evidence examined, and
held to support the findings and judgment
of the district court, that plaintiff had not
acquired title by adverse possession. Maxr-
well v. Odell, 4 Unof. 645 (95 N. W. 840).

176. (1903.) Evidence examined, and
held insufficlent to sustain a claim of title
by adverse possession. Zweible v. Myers.
69 Neb. 294 (95 N. W. 597).

177. (1906.) Where such occupant en-
tered originally without color of title or
claim of right, and the acts relied on to show
entry and occupation were consistent with a
mere intention to trespass from time to time
until interfered with by the true owner, his
testimony that he intended to take posses-
sion and hold and occupy as owner, uncor-
roborated by acts necessarily indicating such
intention, i8s not sufficient to require a find-
ing in his favor. Bush v. Griffin, 76 Neb.
214 (107 N. W. 247).

178. (1906.) Evidence in an action to
restrain defendant from consuming all of a
stream of water, that flowed through the
lands of both, held not to sustain the defense
of adverse possession. Burson v. Percy, 11
Neb. 664 (110 N. W. 544).

Weight and sufficiency to prove
continuity of possession.

179. (1896.) Evidence in ejectment
showing defendant and his grantors have
held open possession of more than twenty
years sustains a finding for defendant.
Lantry v. Wolff, 49 Neb. 374 (68 N. W. 494).

180. (1904.) Evidence that one claiming
land by adverse possession held by himself
and grantors, who had held actual posses-
sion and control for more than the statutory
period, sustains a finding for him. Mon-
tague v. Marunda, 71 Neb. 805 (99 N. W.
653).

181. (1908. Evidence examined, and on
the ground of adverse possession for the
statutory period, against a municipal cor-
poration where the city claimed title to the
land by dedication as a public street, but
offered no proof of this allegation, and the
plaintiff showed adverse possession in him-
self and grantor for more than ten years
prior to the commencement of his action,
plaintiff was entitled to a decree. C:ty of
South Omaha v. Ford, 5 Unof. 310 (98 N.
W. 665).



§181a

181a. (1908.) Evidence examined, and
held not to sustain the appellant’s defense of
title of adverse possession. Jenkins Land
¢ Live Stock Co. v. Atwood, 80 Neb. 808
(115 N. W. 305).

182. (1906.) While the fact that. one
claiming title by adverse possession failed
to pay taxes on the land during his occu-
pancy would not of itself necessarily defeat
his claim, it is entitled to weight as tending
to show that he did not intend to claim title
as against the rightful owner. Bush v. Grif-
fin, 76 Neb. 214 (107 N. W. 247).

Weight and sufficiency to prove
character of possession.

183. (1889.) Evidence held to sustain
finding that alleged adverse possession of de-
fendant holding under void execution sale,
was not open, notorious, adverse and exclu-
sive. Gue v. Jones, 256 Neb. 634 (41 N. W,
555) ; Noyce v. Jones, 25 Neb. 643 (41 N. W.
555); Ncyce v. Jones, 25 Neb. 643 (41 N. W.
558).

184. (1896.) It is the actual, continu-
ous, open, notorious, exclusive, adverse pos-
session that ripens into an absolute title.
Payment of taxes by the occupant for a
series of years is a strong circumstance, in
connection with others, tending to show the
adverse holding and the abandonment of the
property by the holder of the title. Omaha
¢ F. L. & T. Co. v. Barrett, 31 Neb. 803
(48 N. W. 967).

185. (1894.) Evidence that a roadmas-
ter in charge of the construction of a side
track over certain land, when a person
claiming to be the owner of the land ob-
Jjected to the construction of the track, prom-
ised such person that he would be paid for
the land occupied, is insufficient to prove
that the company entered under a license
from the claimant and in recognition of his
title. Hanlon v. Union P. R. Co., 40 Neb.
62 (58 N. W. 590).

186. (1896.) The evidence in this case
examined, and held to show such acts in re-
srect to a piece of land not suitable to gen-
eral farming purposes, but fit for grazing,
and a portion of which was what is termed
“bay land,” as constituted actual, continued,
notorious, and adverse possession for the
time required by statute. Twohig v. Lea-
mer, 48 Neb. 247 (67 N. W. 152).

187. (1898.) On an issue of adverse pos-
session, where the proof tends to show a
continuous exclusive possession for the
statutory period by acts indicating domin-
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fon over the land, the fact that there was
proof of declarations of the occupant indi-
cating that he did not at first claim owner-
ship does not conclusively rebut the in-
ference of a claim of right derivable from
his acts. The issue is for the jury. Webd
v. Theile, 56 Neb. 752 (77 N. W. 56).

188. (1902.) Where a claimant occu-
pant entered upon land originally without
color of title or claim of right, and the acts
relied on to show entry and occupation were
consistent with an intention to trespass
from time to time until interfered with by
the true owner, his testimony that he in-
tended to hold and occupy as owner, un-
corroborated by acts necessarily indicating
such intention, is not sufficient to require a
finding in his favor. Knight v. Denman, 64
Neb. 814 (90 N. W. 863); Ritter v. Myers,
3 Unof. 684 (92 N. W. 638).

189. (1902.) Evidence in an action of
ejectment held to show that defendant and
her grantors originally took possession of
the land in dispute as owners, and have ever
since so claimed and held it. Baty v. Eirod,
66 Neb. 744 (97 N. W. 343).

189a. (1907.) Evidence ot ten years’ use
by the public of a road through cultivated
land without substantial variance, with the
knowledge and acquiescence of the owner
for a period of ten years, raises the pre-
sumption of an implied dedication and ac-
ceptance of such road as a public highway.
Brandt v. Olson, 79 Neb. 612 (113 N. W.
151).

190. (1907.) The payment of taxes by
the occupant for more than ten years, in
connection with the actual use and cultiva-
tion of the premises, is a strong circum-
stance tending to show the adverse imldlng
of such occupant, and insufficient to support
a finding by the jury that the party was
in possession under a claim of ownership.
Dredla v. Patz, 78 Neb. 506 (111 N. W. 136).

Weignt and sufficiency to prove
recognition of owner’s title.

191. (1902.) Evidence offered by plain-
tiff did not tend to show that an agreement
claimed by plaintiff to survey the land and

- relocate the fence, was made before the
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lapse of ten years from the time when the
ancestor of plaintiff’s grantors was entitled
to a patent, and was therefore insufficient
to authorize a verdict for plaintiff. Baty v.
Elrod, 66 Neb. 744 (97 N. W. 343).

192. (1902.) Evidence tendered by plain-
tiff as to an agreement to survey the land
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and relocate the line, if taken as true by the
jury, hreld to be sufficient to prevent the fur-
ther running of the statute of limitations,
if such agreement had been shown to have
been made before/ac¢tionwasObarréd. Baty
v. EBlrod, 66 Neb. 744 (97.N. W. 343).

193. (1906.) One who buys land at exe-
cution and recognizes the owner’s right to
redeem, with evidence showing that he did
not claim title as against the owner, a find-
ing for plaintiff is sustained. Bush v. Grif-
fin, 76 Neb. 214 (107 N. W. 247).

194. (1906.) Evidence showing that let-
ters from a claimant to land by adverse pos-
session that were written by his wife, he
himself being unable to write, and some of
the letters were written unknown to him,
in which the plaintiff's title 18 recognized, is
insufficient to disprove adverse possession.
Martin v. Martin, 76 Neb. 835 (107 N. W.
580).

Question for jury.

195. (1902.) If there is no evidence as
to when an entryman became entitled to his
patent to government land, it is proper to
_refuse an instruction which leaves it to the
jury to determine when possession of the
land became adverse. Baty v. Eirod, 66
Neb. 735 (92 N. W. 1032).

196. (1903.) Former conclusion adhered
to (64 Neb. 814) as to error in the instruc-
tions by which the issue of defendant’s ad-
verse possession was submitted to the jury.
Knight v. Denman, 68 Neb, 383 (94 N. W.
622).

Instructions.

197. (1892.) Imstructions bearing on the
question of adverse possession examined and
approved. Ballard v. Hansen, 33 Neb. 861
(561 N. W. 295).

198. (1900.) The use of the word “hos-
tile” in an instruction, as describing the
character of the possession of real estate un-
der which title is claimed by adverse pos-
session, while not to be commended, held
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not prejudicial error. Hoffine v. Eirings,
60 Neb. 729 (84 N. W. 93).

199. (1902.) An instruction which states
that, if the owner of lands does not bring
an action against one who wrongfully with-
holds possession within ten years after hig
cause of action accrues, he loses his right to
bring or maintain such action, without add-
ing that defendant’s possession must be con-
tinuous, open, notorious, exclusive and ad-
verse during the full period of ten years, is
misleading and erroneous. Knight v. Den-
man, 64 Neb. 814 (90 N. W. 863).

200. (1903.) It is not mnecessary, in
telling the jury that a holding under a mis-
take as to the true boundary may be adverse,
to set forth all the necessary elements of
adverse possession. Williams v. Shepherd
son, 4 Unof. 608 (95 N. W. 827).

201. (1903.) It is not necessary to re
state all the elements of adverse possession
in telling the jury that the period of such
possession of defendant may be tacked to
that of his grantors to make up the statutory
time. Williams v. S8hepherdson, 4 Unof. 608
(95 N. W. 827).

202. (1904.) In an ejectment case, title
by adverse possession may be proved under
a general denial, and, when such title is one
of the defenses relied upon by the defend-
ant, he is entitled to have the jury instructed
with reference to the same, if any competent
evidence has been introduced to support that
issue, even though the evidence may be con-
tradicted or may be considered insufficient
by the jury. Link v. Campbell, 72 Neb. 310
(104 N. W. 939).

203. (1906.) An instruction defining ad-
verse possession held not prejudicial to the
defendant. Taylor v. Hover, 77 Neb. 97 (108
N. W. 149).

ADVICE OF COUNSEL.

As defense for malicious prosecution, see
Malicious Prosecution, §§ 21-27.
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AFFIDAVITS.

ANALYSIS.
Nature and definition, §§ 1, 2.

Persons who may make, § 3.

Knowledge or information of afiant, §§ 4-6.

Authority to take, §§7-11.

Construction of ambiguous language, §§ 12, 18.

Entitling, §§ 14, 15.
Oath, §§16.
Venue, §17.

Jurat or certificate of officer taking, §§ 18-24.

Sufficiency of, §§ 25, 26.
Waiver of defects, § 27.
Use in evidence, §§ 28-35,

Cro88 REFERENCES.

Affidavits in particular cases, see specific
topics.

Afidavits as part of record in appellate
court, see Appeal and Error, §§ 827-835.

Filing of, for change of venue as appear-
ance, see Appearance, § 28,

In attachment, see Attachment, §§ 86-143.

Sufficiency of averment in attachment, see
Altachment, §§ 92-122. X

Effect of afidavit sworn to before attorney
in interest, see Attachment, §§ 86-88.

In eontempt proceedings, see Oontempt,
§8 53-57.

Afidavit of prejudice of judge as contempt,
see Contempt, §§ 4-8.

Affidavit for continuance, see Continuance,
§§ 30-54.

For publication of service in divorce, see
Divorce, §§ 54-57.

Sufficiency of information in garnishment,
see Garnishment, §§ 40-45.

Insuficiency of affidavit for arrest as
grounds for discharge, see Habeas Corpus,
§$18, 19.

On application for vacation of judgment,
see Judgment, §§ 309, 310.

For new trial, see New Trial, §§ 159-176.

For service of process by publication, see
Process. §8 106-137.

In replevin, see Replevin, §§ 111-142,

Who may make, for change of venue, see
Venue, § 31.

Nature and definition.
1 (1895.) An afidavit is simply a dec-
laration on oath, in writing sworn to by a
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party before some person who has authority
to administer oaths. Bantley v. Finney, 43
Neb. 794 (62 N. W. 213).

2. (1895.) The essentials of the affidavit
required by section 78 of the code of civil
procedure, in order that a valid service by
publication may be based thereon, are that
the affidavit must be in writing, filled in the
case where made, and sworn to. Bantley v.
Finney, 43 Neb. 794 (62 N. W, 113).

Persons who may make,

3. (1893.) An affidavit for attachment is
not void, although purporting in its opening
clause to be that of a corporation plaintiff,
where it sufficiently appears from the whole
affidavit that it is that of the agent of the
corporation, and that such agent in fact
made oath thereto and signed it. Moline,
Milburn & Stoddard Co. v. Curtis, 38 Neb.
520 (57 N. W. 161).

Knowledge or information of affiant.

4. (1901.) When the facts required in an
afiidavit are of such a character that posi-
tive knowledge on the part of affiant is im-
possible, they may be sworn to on informa-
tion and belief. Leigh v. Green, 62 Neb.
344 (86 N. W. 1093; 89 Am. St. Rep. 751).

5. (1902.) Where a showing by affidavit
is required as to facts which are necessarily
matters of information and belief, an affi-
davit on information and belief is sufficient.
Leigh v. Green, 64 Neb. 533 (90 N. W. 255).

6. (1902.) So long as a witness is will-
ing to testify to a fact positively, and does
so testify, his affidavit, in which such fact
is positively stated, does not become an affi-
davit on information and belief by the addi-
tion of the statement that he verily believes



7

all the facts set forth to be true. Leigh v.
Green, 64 Neb. 533 (90 N. W. 255).

Authority to take.

7. (1884.)VVUnder code -of civil procedure,
section 371, providing that an afiidavit may
be made before any person authorized to take
depositions, dn afidavit taken before an at-
torney in the case may, on motion, be
stricken from the files. Collins v. Stewart,
16 Neb. 52 (20 N. W. 11).

8. (1898.) The amendment of 1887 to
section 118 of the code, so as to allow a
client to verify a pleading before his attor-
ney, notwithstanding its general language,
cannot be held to apply to affidavits, other
than those verifying pleadings, without giv-
ing the amending act a construction which
would render it violative of section 11, arti-
cle III, constitution. Horkey v. Kendall, 63
Neb. 522 (73 N. W. 953; 68 Am. St. Rep.
623).

9. (1898.) A notary public who is the
attorney of one of the parties to an action
is not permitted to take the afidavit of his
client for the purpose of procuring an at-
tachment. Horkey v. Kendall, 563 Neb. 522
(73 N. W. 953; 68 Am. St. Rep. 623).

10. (1898.) While a notary public may
take the affidavit of his client for the pur-
pose of procuring an attachment, the taking
of an affidavit as indicated is a mere irregu-
larity, and the affidavit is not a nullity, and
its defects may therefore be cured by amend-
ment. Dobry v. Western Mfg. Co., 57 Neb.
228 (77 N. W. 656).

11. (1898.) Validity of afidavit executed
before an officer not permitted to take it.
Brownell v. Fuller, 54 Neb. 586 (74 N. W.
1105).

Construction of ambiguous language.

12. (1897.) Ambiguous language in an
affidavit drawn by counsel for a party will
be most strongly construed against the lat-
ter. Nebraska Moline Plow Co. v. Fuehring,
52 Neb. 541 (72 N. W. 1003).

13. (1897.) Where a statement of an affl-
davit may be read so as to give it a mean-
ing which will make the affidavit defective,
but may also be read so as to give it a
signification which will support the affidavit,
the latter will be adopted, especially where
it is a less strained and technical reading
than the former. Hudelson v. First Nat.
Bank of Tobias, 51 Neb. 567 (71 N. W. 304).

Entitling.

14. (1883.) Failure to give a title to the
body of an afidavit is a mere technical de-
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fect, and not fatal. Burnham v. Dooliltle,
14 Neb. 214 (156 N. W. 606.)

16. (1893.) A mistake in the title of an
affidavit is immaterial after judgment. Ma-
jors v. Edwurds, 36 Neb. 56 (53 N. W. 1041).

Oath. .

16. (1895.) Whether or not an attorney
swore to an afidavit at the time he made
and filed it, is a question of fact to be
proved, as any other fact, by any competent

evidence. Bantley v. Finney, 43 Neb. 794
(62 N. W. 213),
Venue.

Effect of want of venue, see Attachment,
§ 130.

17. (1903). An affidavit for service of
summons by publication, void for lack of a
venue, cannot be cured or made valid by
resorting to extrinsic evidence, when the va-
1idity of the decree rendered thereon is as-
sailed. Albers v. Kozeluh, 68 Neb. 529 (97
N. W. 646).

Jurat or certificate of officer taking.

18. (1878.) An affidavit should show on
its face that it yas taken within the offi-
cer’s jurisdiction. Blair v. West Point Mfg.
Co., 7 Neb. 147.

19. (1894. Afidavit for mechanics’ lien
whose jurat shows the veanue to have been a
county different from that for which the
notary was appointed is insufficient to per-
fect the lien and renders it incompetent in
evidence. Byrd v. Cochran, 39 Neb. 109 (58
N. W. 127).

20. (1895.) The certificate of a notary
public to an afidavit is presumptive evidence
of the facts stated in such certificate, in-
cluding the statement that affiant signed the
afidavit. Smith v. Johnson, 43 Neb. 754 (62
N. W. 217). :

21. (1895.) The jurat of an officer at-
tached to an afidavit is no part of the affi-
davit. Bantley v. Finney, 43 Neb. 794 (62
N. W. 213). '

22. (1895.) An affidavit for a publication
of summons actually sworn to does not lose
its vitality because the officer who adminis-
tered the oath failed to attach his jurat.
Bantley v. Finney, 43 Neb. 794 (62 N. W.
213).

23. (1895.) Where an o~ -er fails to at-
tach his jurat to an afiidavit for service by
publication, parol evidence in a proper casé
may be admitted to prove that affiant did
in fact swear to the affidavit. Bantley V-
Finney, 43 Neb. 794 (62 N. W. 213).
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24. (1906.) An afidavit, under our stat-
ute, must have attached the certificate of the
officer before whom taken that the oath was
administered by such officer. Sebesta v.
Supreme Court of Homor, 17 Neb. 249 (109
N. W. 166).

Sufficiency of.

25. (1882.) An affidavit must state facts,
not mere conclusions of law; the affidavit
must state the time and place of perform-
ance. Howerd v. Lamaster, 13 Neb. 221 (13
N. W. 211).

26. (1900.) A general motion to strike
certain affidavits from the files, on the ground
that they contain certain objectionable state-
ments, is rightly overruled if such afidavits
contain material evidence regarding the sub-
ject under consideration. Zimmer v. Fre-
mont Nat. Bank, 59 Neb. 661 (81 N. W. 849).

Waiver of defects.

27. (1897.) Objection to defects in form
or substance of an affidavit are waived if
the adverse party answer to the merits
and go to trial without m iking objections.
Hudelson v. First Nat. Bank of Tobias, 51
Neb. 557 (71 N. W. 304).

Use in evidence.

28. (1880.) Where affidavits filed in an-
other case are erroneously admitted in evi-
dence the party introducing them are bound
by the material facts which are established.
Campbell v Crone, 10 Neb. 571 (7 N. W.
334).

29. (1893.) Ez parte afidavit referred to
in the opinion held inadmissible under the
rules of evidence, and that it was properly
excluded from the jury. Barton v. McKay,
36 Neb. 632 (54 N. W. 968).

30. (1895.) Affidavits by a party pur-
porting to contain statements of jurors made
during deliberations by the jury, are admis-
sible in aid of impeaching the verdict, when
affidavits of the jurors would not be received.
Peterson v. Bkjelver, 43 Neb. 663 (62 N.
W. 43).

AGRICULFURE.

$2

31. (1895.) 1If the officer making the
Jurat or certificate had authority to adminis-
ter oaths, the affidavit may be read in evi-
dence as the oath of the party who the officer
certifies made the oath. Bantley v. Finney,
43 Neb. 794 (62 N. W. 213).

32. (1901.) Afidavits cannot be consid-
ered unless made part of bill of exceptions
and covered by its certificate. Newtson v.
Walker, 1 Unof. 118 (95 N. W. 470).

33. (1902.) An afidavit taken before a
notary of a sister state or foreign govern-
ment, is properly received in support of a
motion in the courts of this state. Browne
v. Palmer, 66 Neb. 287 (92 N. W, 315).

34. (1906.) TUnder the provisions of sec-
tion 370 of the code, affidavits are admissible
in evidence to impeach the return of an offi-
cer to the service of a summons in proceed-
ings for revivor. Johnson v, Carpenter, 17
Neb. 49 (108 N. W. 161).

35. (1907.) Section 371 of the code, pro-
viding that an afidavit may be made before
any person authorized to take depositions,
cannot inferentially be construed as requir-
ing that objections to affidavits as evidence
shall be made in the manner provided by
statute for the filing of objections to deposi-
tions. Malcom BSavings Bank v. Cronin, 80
Neb. 231 (116 N. W. 150).

AGE.

See, also, Infants; Marriage; Seduction.

Competency of witness to testify as to,
see Witnesses, §§ 48-562.

As affecting right to serve as juror, see
Jury, § 62.

AGENCY.
See Principal and Agent.

AGISTMENT.
See Animals.

AGRICULTURE.

CrosS REFERENCE.

Irrigation of agricultural lands, see Water
and Watercourses, VIII, B.

Definition. '

1. (1892.) Agricultural societies are not
corporations within the ordinary meaning of
the term, but rather agencies adopted by the
state for the purpose of promoting the in-
terests of agriculture and manufacturing.
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State, ex rel. Agricultural Society, v. Robin-
son. 35 Neb. 401 (53 N. W. 213; 17 L. R. A.
383).

Statutory provisions.

2. (1892.) The provision of section 12,
chapter 2, Compiled Statutes, for paying ag-
ricultural societies a sum equal to three cents
for each inhabitant from the county general
fund, does not conflict with the provisions of
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section 15, article IIT of the constitution.
State, ex rel, Agricultural Society, v. Robin-
son, 36 Neb. 401 (53 N. W. 213; 17 L. R. A.
383).

Payments in)aid/ of!

3. (1892.) Mandamus lies to compel board
of county supervisors to include in its esti-
mate of expenses the amount payable to an
agricultural society under section 12, chapter
2, Compiled Statutes. State, ez rel. Agricul-

ALIENS.

tural Society, v. Robinson, 35 Neb. 401 (53

N. W. 213; 17 L. R. A. 383).

AIDER AND ABETTOR.

For assault, see Assault and Battery,
$87, 8.

Liability for crime, see Criminal Law,
$8 42-47.

Of embezzlement, see Embdezzlement, § 10.

§6
To conversion, see Trover and Conversion,
§8 17, 18.

Accessories to crime of murder, see Hom-
icide, §§ 26-28.

ALIAS WRITS.
- See Process, §§ 57-61.

In error proceedings, see Appeal and Pr-
ror, VI, D.

ALIBI.
In larceny, see Larceny, § 126.

As defense in criminal prosecution, see
Oriminal Law, § 27.

In bastardy, see Bastards, § 91.

ALIENATION.
Of affection, see Husband and Wife, IX.
Of Indian lands, see Indians, §§5-10.

ALIENS.
ANALYSIS.

Right to inherit, §§ 1-8.
Naturalization.

Competency of courts, §4.

«——— Time naturalization dates from, §§ 35, 6.
—— Effect of declaration of intention, § 7.

Evidence, §$8, 9.

CroSs REFERENCES.
See, also, Citizens.

Right of resident of Kansas to enforce
water right as against resident of this state
on upper stream, see Water and Water-
courses, § 40.

Exemption
§% 28-25a.

Right to inherit.

1. (1901.) A “resident alien,” mentioned
in section 25 of the bill of rights, is one who
resides in the state of Nebraska. Glynn v.
Qlynn, 62 Neb. 872 (87 N. W. 10562).

2. (1901.) Chapter 58 of the Session
Laws of 1889, providing that non-resident
aliens shall not inherit land in this state,
is but the re-enactment of the common law;
and the proviso of the act, that its provisions
should not apply to any real estate lying
within the corporate limits of cities and
towns, {8 by implication a legislative deter-
mination that the common law doctrine of
inheritance should not be applied to lands
within the corporate limits of cities and
towns. Giynn v. Glynn, 62 Neb. 872 (87 N.
W. 1052).

rights, see Ezemptions,
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3. (1903.) Sections 70-73, chapter 73,
Compiled Statutes (chapter 58, Session Laws,
1889) regarding the right of an alien to in-
herit land in this state, as construed in
Glynn v. Glynn, supra, are not unconstitu-
tional as being broader than the title of the
act, nor as speclal legislation. Dougherty v.
Kubat, 67 Neb. 269 (93 N. W. 317).

Naturalization.
Competency of courts.

4. (1878.) A court without any clerk,
distinct from the judge of such court, is not
a court “having a clerk” within the meaning
of section 2165 of the Revised Statutes of
the United States, providing for the naturali-
zation of aliens, and such court is not com-
petent to naturalize aliens. State, ez rel.
Fossler, v. Webster, 7 Neb. 469.

Time naturalization dates from.

5. '(1891.) Where an alien is naturalized
under the naturalization laws, his citizen-
ship dates from the time the order of the
court is made admitting him to citizenship,
and does not relate back to the time he
made his declaration of intention. State,
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ez rel. Thayer, v. Boyd, 31 Neb. 682 (48 N.
W. 739).

6. (1891.) The alien inhabitants of the
territory of Nebraska at the time of its ad-
mission as a state,\/did\not become (citizens
of the United States by virtue of the acts
of congress admitting the state into the
Union. State, ez rel. Thayer, v. Boyd, 31
Neb. 682 (48 N. W. 739).

Effect of declaration of intent.

7. (1897.) Though a declaration of in-
tention to become a citizen may constitute a
resident alien an elector, this status does
not extend to his son because the declaration
was made before the son attained his ma-
jority. Haywood v. Marshall, 63 Neb. 220
(73 N. W. 449).

———— Evidence.

8. (1891.) The fact that an alien has for
many years voted at elections held in this
state, and filled fmportant public offices, does
not establish the fact that he is a citizen
of the United States. State, ex. rel. Thayer,
v. Boyd 31 Neb. 682 (48 N. W. 739).

9. (1891.) The order of a court admit-
ting an alien to citizenship is a judicial act,

in the nature of a judgment. Such proceed-
ings are required to be made a matter of
record. The record must be pleaded and
proved the same as any other judicial record.
Naturalization cannot be established by pa-
rol. State, ex rel. Thayer, v. Boyd, 31 Neb.
682 (48 N. W. 739). '

ALIMONY,
See Divorce, §§ 124-210.

ALLOWANCE.

Of appeal or writ of error, see Appeal and
Error, III.

Of claims against county, see Counties,
§8§ 604-625.

Of claims against estate, see Ezecutors and
Administrators, §§ 97-174.

Of claims against cities, see Municipal
Corporations, XII.

To surviving wife and children, see Ezecu-
tors and Administrators, 1II.

ALLONGE.
On promissory note, see Bills and Notes.
§§8, 9.
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ANALYSIS.
Definition, § 1.
Materiality of alteration.
Parties, §§ 2-4.

Endorsements, §§ 5, 6.
Payments, § 7.

~——— Consideration, §§ 8-10.
~—— Kind of payment, § 11.

—— Removal of conditions and memorandum, §§ 12-15,

—— Filling blank, § 19,

Place, time, and date, §§ 16-18.

——— Addition of surety, §§ 20, 21,

Ratification, §§ 22-25.
Effect on rights of parties.
As to guarantor, § 26.

~——— Promissory notes, §§27-31.

Note and mortgage, §§ 32-36.

Recovery on original notwithstanding alteration, §§ 37, 88.

Alteration by stranger, §§ 39-42,

Assignment of altered note, § 43.
Enjoining collection or transfer, § 44.

Evidence.
~—— Presurhption, §45.

~———— Burden of proof, §§46, 47.

——— Admissibility, §§ 48-56.

~————Sufficiency, §§ 57, 57a.

Question for the court, §§ 58-62.

Question for the jury, §§ 63-67.
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Cross REFERENCES.
See, also, Cancelation of Instruments.
Alteration of bond of public officer, see
Officers, §§ 169-171.
Release of | gsurety|by:alteration iof instru-
ment, see Principal and Surety, §§ 73-81.

Definition.

1. (1877.) An alteration is an act done
upon an instrument by which its meaning
or language is changed. Oliver v. Hawley,
5 Neb. 439.

Materiality of alteration.
Parties.

2. (1892.) An unauthorized alteration of
a non-negotiable promissory mnote by the
payee, after the execution thereof, by the
insertion of the word “bearer” after the
name of the payee, is a material alteration,
which will nullify the instrument. Walton
Plow Co. v. Campbell, 35 Neb. 173 (52 N. W.
883; 16 L. R. A. 468).

3. (1895.) The fraudulent erasure of the
name of the original payee of a promissory
note, after its execution, by a party to the
instrument and the substitution of another,
without the consent of the maker, is a ma-
terial alteration. Erickson v. First Nat.
Bank of Oakl nd. 44 Neb. 622 (62 N. W.
1078; 48 Am. St. Rep. 753; 28 L. R. A. 577).

4, (1895.) The fraudulent erasure of the
name of the original payee of a note in-
validates the paper as to the maker, who
has not assented to, or ratified, the change,
even in the hands of a bona fide holder for
value. Erickson v. First Nat. Bank of Oak-
land, 44 Neb. 622 (62 N. W. 1078; 48 Am.
St. Rep, 7563; 28 L. R. A. 577).

Endorsements.

5. (1903.) Writing the words “for value
received, we hereby guarantee the payment
of the within note, and waive presentment
for payment, demand and notice of protest,”
over an indorsement in blank on the back
of a promissory note is a material alteration
of the liability of the indorser, and if done
without his knowledge or consent releases
him from his obligation as such. Harnett
v Holdrege. 5 Unof. 114 (97 N. W, 443).

6. (1903.) Writing the words “This note
to be exchanged for consolidated mortgage
bonds of Nebraska and Northwestern Irriga-
tion Company when issued at 90,” across the
face of a promissory note after it has been
indorsed in blank, without the knowledge
nr consent of the indorsers, is a material
change of the note, and releases such in-
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dorsers from any liability thereon. Hamnett
v. Holdrege, 5 Unof. 114 (97 N. W. 443).

Payments.

7. (1902.) Indorsements of payment en-
tered by mistake or inadvertence on a note
do not become a part of the instrument and
their erasure does not avoid the note. Lau
v. Blomberg, 3 Unof. 124 (91 N. W. 206).

Consideration.

8. (1879.) Where the payee in a note
changed it from $217.36 to $208.12, and trans-
ferred it before maturity to an innocent pur-
chaser, such alteration vitiates the note and
there can be mo recovery thereon. &tate
Ravings Bank v, Schaffer, 9 Neb. 1 (1 N. W.
980; 31 Am. Rep. 394).

9. (1882.) Where by the terms of a
promissory note it was not to draw interest,
if the payee, without the consent of the
maker, adds the figure “7” to the note to
indicate the rate of interest, it is a ma-
terial alteration, and voids the note. Davis
v. Henry, 13 Neb. 497 (14 N. W. 523).

10. (1894,) The insertion of the figures
“10” in a promissory note, thereby making
the instrument draw interes: at ten per cent,
when no rate of interest was originally speci-
fled, is a material alteration. Hurlbut v.
Hall, 39 Neb. 889 (68 N. W. 538).

Kind of payment.

11. (1902.) The unauthorized insertion of
the word “gold” before the word “dollars” in
an Instrument, after its execution and de-
livery, is a material alteration. Fozworthy
v. Colby, 64 Neb. 216 (89 N. W. 800; 62 L.
R. A. 393)..

———— Removal of conditions and mem-
orandum.

12. (1876.) The fraudulent removal of a
memorandum, written under a mnegotiable
instrument and qualifying it, vitiates the in-
strument, even in the hands of a bona fide
purchaser. Palmer v. Largent, 5 Neb. 223
(25 Am. Rep. 479).

13. (1876.) The removal of the words
“this note is given upon condition,” there
being nothing to show what the condition
was, does not vitiate the instrument in the
hands of a bona fide purchaser. Palmer ¥.

" Largent. 5 Neb. 223 (25 Am. Rep. 479).

14. (1882.) A contract upon the same
paper with a megotiable promissory note,
which contract modifies and qualifies it,
if detached, the note will be invalid even in
the hands of an innocent purchaser. Davis
v. Henry, 13 Neb. 497 (14 N. W. 523).

66
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15. (1901.) In a contract for the condi-
tional sale of books, the deferred payments
being evidenced by the promissory notes of
the vendee, it was claimed a material altera-
tion had been made \by/ the |interlineation of,
the words “interest at six per cent. on notes
remaining over a year.” Held, Such words
to be only descriptive of the notes referred
to and in the nature of a memorandum ref-
erence, and that such words did not con-
stitute a material alteration of the contract
of sale, the notes referred to being the in-
struments which determined the rate of in-
terest they bore. Edwcard Thompson Co. v.
Baldwin, 62 Neb. 530 (87 N. W. 307).

Place, time and date.

16. (1877.) After an instrument is com-
pleted and delivered, no alteration can be
made therein except by consent; an altera-
tion of the date, whether it hasten or delay
the time of payment, is a material alteration,
and if made without the consent of the party
sought to be charged extinguishes his lia-
bility. Brown v. Straw, 6 Neb. 536 (29 Am.
Rep. 369).

17. (1880.) Where a note is altered so as
to make it payable at a particular place,
when in fact it was payable generally, an
indorser is thereby released. Townsend v.
Star Wagon Co., 10 Neb. 615 (7 N. W. 274;
35 Am. Rep. 493).

18. (1903.) Merely indorsing by the no-
tary on the back of a contract by husband
and wife for the sale of the wife's real es-
tate, of an extension of time for making the
first payment, which extension was not au-
thorized by the wife, does not destroy the
contract as really made, nor warrant the
wife in repudiating it. Johnson v. Weber,
70 Neb. 467 (97 N. W. 585).

~——— Filing blank.

19. (1904.) The alteration of a negoti-
able promissory note after delivery, by filling
in blanks left therein, where there is nothing
on the face of the note to indicate such alter-
ation, will not invalidate the note in the
hands of a bona fide endorsee, for value, be-
fore maturity, and without notice of such
change. Humphrey Hardware Co. v. Her-
rick, 72 Neb. 878 (101 N. W. 1016).

—— Addition of surety,

20. (1891.) The addition of the name of
a surety to a promissory note, after its de-
livery to the payee, without the knowledge
or consent of the maker, {8 not such an
alteration of the instrument as will discharge
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the maker. Barnes v. Van Keuren & Floyd,
31 Neb. 1656 (47 N. W. 848).

21. (1896.) The addition of the name of
a surety to a note after delivery to payee
without the knowledge of the maker, is not
such an alteration as will release the latter.
Royse v. State Nat. Bank of St. Joseph, 50
Neb. 16 (69 N. W. 301).

§ 27

Ratification.

22. (1895.) The maker’s ratification of
a note after a material alteration must be
pleaded when relied upon by the holder of
the note. Erickson v, First Nat. Bank of
Oakland, 4 Neb. 622 (62 N. W. 1078; 48 Am.
St. Rep. 763; 28 L. R. A. 577).

23. (1898.) When the holder of a note
bhad notice that it had been altered by chang:
ing the amount, and with such notice sued
upon it in its altered condition, and en-
deavored to recover thereon, held, that he
thereby ratified the act of alteration, and
that the court did not err in refusing to per-
mit him, after trial, to amend by counting
on the note as originally made. Perkins
Windmill & Az Co. v. Tillman, 65 Neb. 652
(75 N. W. 1098).

24. (1902.) It seems that ratification of
an altered instrument does not require a new
consideration, but it must be made inten-
tionally with respect to the very alteration
relied on as a defense. State v. Pazton, 65
Neb. 110 (90 N. W. 983).

26. (1902.) A material alteration already
made, may be ratified and adopted subse-
quently; and in such case the instrument as
altered will be binding. State v. Paxion, 65
Neb. 110 (90 N. W, 983).

Effect on rights of parties.
= As to guarantor,

26. (1902.) In an action for money paid
by plaintiff as a guarantor of a note, where
defendant claims that the note had been al-
tered, and that he was only surety thereon,
an instruction that a material alteration of
the note, if shown, would be available to the
defendant only in case the jury found that
he was surety, and that the plaintiff, when
making the alteration, knew that fact, held
erroneous, but binding upon the jury. Ball
v. Beaumont, 66 Neb. 56 (92 N. W. 170).

Promissory notes.

27. (1877.) An alteration of a promis-
sory note in any material part renders it in-
valid as against a party not consenting
thereto, even in the hands of an innocent
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purchaser. Brown v. S8traw, 6 Neb. 536 (29
Am. Rep. 369).

28. (1880.) Every alteration of a note
by the maker, in respect to the place of pay-
ment, or any, alteration of the contract of
the indorser in a part which may, .n any
event, become ‘material, without his approba-
tion, discharges his liability. Townsend v.
Star Wagon Co., 10 Neb. 615 (7 N. W. 274;
35 Am. Rep. 493).

29. (1830.) Where two persons jointly
purchase a feed store and the fixtures there-
in, and notes are given in part payment,
part of the printed form being crossed out
before the notes were signed, leaving the

word “maturity” as indicating when interest -

would begin to run, and the holder calls the
attention of one of the makers to that fact
and he erases the word “maturity,” the other
maker is not thereby released as the rela-
tion of partnership exis‘ed and the act bound
the firm. Mace v. Heath, 30 Neb. 620 (46
N. w. 918). °

30. (1892.) Where a promissory note has
been altered by the payee in a material mat-
ter and with a fraudulent purpose, no re-
covery can be had upon the instrument, or
upon the original consideration for which it
was given. Walton Plow Co. v. Campbdell,
36 Neb. 173 (52 N. W. 883; 16 L. R. A. 468).

31. (1894.) Where a promissory note
has been altered in a material part after its
delivery to the payee, without the knowledge
or consent of the maker, it'is invalid,
even in the hands of an innocent purchaser.
Hurlbut v. Hall, 39 Neb. 889 (58 N. W. 538).

Note and mortgage.

32. (1885.) Where the description of
mortgaged premises was altered without the
assent of the mortgagor, after the execution
of the mortgage, the mortgage is void even
in the hands of a bona fide holder. Pereau
v. Frederick, 17 Neb. 117 (22 N. W. 235).

33. (1892.) The fraudulent alteration of
a promissory note secured by a mortgage
cancels the debt which it evidenced and dis-
charges the mortgage. Walton Plow Co. v.
Campbell, 36 Neb. 173 (52 N. W. 883; 16 L.
R. A. 468n).

34. (1897.) The material alteration of a
mortgage by which it is avoided does not
avoid a note or evidence of the debt for the
payment of which it is the security. Kime
v. Jessee, 52 Neb. 606 (72 N. W. 1050).

35. (1897.) A material alteration of a
mortgage without the consent of the mort-

ALTERATION OF INSTRUMENTS.

§42

gagor renders it void. Kime v. Jesse, 52
Neb. 606 (72 N. W. 10560).

36. (1897.) Where a mortgagee discovers
a mistake in the description of a mortgage
after recording and filing, and takes it to
the attorney who drew it up and who claimed
to be the agent for both parties and corrects
it, such alteration is such as will render f{t
voild as against the mortgagor. Kime o.
Jesse, 52 Neb. 606 (72 N. W. 1050).

Recovery on original notwithstanding alt-
eration.

87. (1879.) Where an alteration is made
under an honest mistake of right, and not
fraudulently and with a view to obtain an
improper advantage, a recovery may be had
upon the original consideration of the mote.
And it is the duty of the court, upon pay-
ment of costs, to permit the plaintiff to
amend his petition setting up the original
consideration. State Savings Bank v. Shaf-
fer, 9 Neb. 1 (1 N. W. 980; 81 Am. Rep.
394).

38. (1901). Where a series of notes were
given in payment of books sold conditionally.
and proof was tendered showing that a part
of the notes had been materially altered,
held that such alteration did not vitiate the
contract of conditional sale or the unpaid
notes regarding which no alteration was
claimed. Edward Thompson Co. v. Baldwin,
62 Neb. 530 (87 N. W. 307).

Alteration by stranger.

39. (1895.) Where a written instrument
is altered by one not claiming under it, the
party claiming undepr it may still enforce it
so long as {ts original character is suscepti-
ble of proof. Bingham v. Shadle, 45 Neb. 82
(63 N. W. 143).

40. (1895.) An alteration of a written
instrument after its execution by one party
thereto, without the knowledge or consent of
the other, which neither varies its meaning
nor changes its legal effect, is an immaterial
alteration, and will not invalidate the instru-
ment. Fisherdick v. Hutton, 44 Neb. 122 (62
N. W. 488).

41. (1898.) A change made in a written
instrument by a stranger is an act of spolia-
tion merely and recovery may still be had,

“but the instrpment must be pleaded accord-

ing to its original terms and not according
to its terms as altered. Perkins Windmill &
Az Co. v. Tillman, 55 Neb. 6562 (75 N. W.
1098).

42. (1904.) The alteration of a written
contract by a stranger, without the privity
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or consent of the parties interested, will not
avoid the contract, where the contents of the
same, as it originally stood, can be ascer-
tained. Coldy v. Fozworthy, 72 Neb. 378
(100 N. W. 798).

Assignment of altered note.

43. (1879.) The assignment by the payee
of an altered note transfers to the assignee
all the rights of the assignor to the original
consideration. State Savings Bank v. Shaf-
fer, 9 Neb. 1 (1 N. W. 980; 31 Am. Rep.
394).

Enjoining collection or transfer.

44. (1895.) The collection or transfer of
a note materially altered without the con-
sent of the maker should not be enjoined by
a court of equity. Erickson v. First Nat.
Bank of Oakland, 44 Neb. 622 (62 N. W.
1078; 48 Am. St. Rep. 7563; 28 L. R. A. 577).

Evidence.
——— Presumptions.

46. (1896.) Where a written instrument
shows upon its face a material and obvious
alteration, the presumption of law is that
such alteration was made before the instru-
ment was finally executed and delivered.
Dorsey v. Conrad, 49 Neb. 443 (68 N. W.
645).

——— Burden of proof,

46. (1897.) Where material alteration is
the defense to a note not disclosing on its
face any evidence of having been changed,
the burden is cn defendant to establish the
alteration by a preponderance of the evi-
dence. McClintock v. State Bank of Table
Rock, 52 Neb. 130 (71 N. W. 978).

47. (1901.) When in an action on a note
and mortgage it is sought to defend on the
ground of an alleged alteration, and there
is nothing on the face of the instruments,
taken together, to indicate that the change
complained of was made after execution
and delivery, but the contrary inference may
more readily be drawn therefrom, it is in-
cumbent on the defendant to establish, both
by pleading and proof, that the alleged alter-
ation was made without his consent. Hodge
v. 8cott, 1 Unof. 619 (95 N. W. 837).

47a. (1907.) The burden {is upon the
party alleging the material alteration of an
instrument to prove that it was altered by
the holder thereof after the execution and
delivery of the same. Coldy v. Fozworthy,
80 Neb. 239 (114 N. W. 174),

" e——— Admissibility.
48. (1876.) Evidence of removal of im-
material words from a promissory note

ALTERATION OF INSTRUMENTS.

59

§54

should be excluded from the jury as imma-
terial. Palmer v. Largent, 5 Neb. 223 (25
Am. St. Rep. 479).

49. (1890.) Where the holder of a chat-
tel mortgage in the form of a bill of sale,
with a defeasance clause, through ignorance
and good faith, without intent to defraud,
tore the same into two parts, thus separating
the granting from the defeasance clause, and
upon the trial presented the two parts as an
entire instrument, it was receivable in evi.
dence. Russell v. Longmoor, 29 Neb. 209 (45
N. W. 624).

50. (1890.) In an action on a note that
shows on its face an endorsement thereon
that was first written with a lead pencil and
dated “Oct. 1, 1887,” which writing was par-
tially erased and rewritten in ink and dated
“Oct. 15, ’87,” and afterwards the figure 7
was changed to 6, the note was wrongfully
admitted in evidence. Johanson v. Bank of
Plum Oreek, 28 Neb. 792 (45 N. W. 616).
[Overruled. Dorsey v. Conrad, 49 Neb. 443.]

61. (1892). Evidence that a note has
been materially altered after execution is ad-
missible on foreclosure of mortgage securing
it under a general denial. Walton Plow Co.
v. Campbdell, 35 Neb. 173 (62 N. W. 883; 16
L. R. A. 468n).

62. (1894.) Where a note was introduced
in evidence which disclosed upon its face
that it had been altered from a note to bear
Interest at “10” per cent per annum from
“maturity” to one to draw “7” per cent per
annum from date, the number “10” and word
“maturity” in the original having been
crossed out by a line or lines drawn over
each with pen and ink, and the number “7”
and word “date” interlined or written above
the number and word crossed out, keld, that
it was error to render judgment or grant
decree upon such note, as testimony of the
amount due, without some evidence explain-
ing such alteration. Courcamp v. Weber, 39
Neb. 633 (68 N. W. 187). [Overruled. Dor-
sey v. Conrad, 49 Neb. 443.]

63. (1896.) Where a promissory note is
offered in evidence, and it is apparent from
an inspection that there has been a material
alteration thereof it may generally be ad-
mitted. Goodin v. Plugge, 47 Neb. 284 (66
N. W. 407).

54. (1896) An instrument showing on
its face an alteration may go in evidence in
the first instance, leaving the parties to such
explanation of the alteration as they may
choose to offer. Dorsey v. Conrad, 49 Neb.
443 (68 N. W. 646).
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55. (1903.) An attachment undertaking
in the body of which defendants’ names ap-
pear as obligors although at the bottom ap-
pears the name of a banking company of
which they were) respectively (president and
cashier, with a penmark erasure through it
and the appearance that “by” had originally
Leen written before each of their names, and
“Pres.” after one and ‘“cashier” after the
other, is admissible in evidence in the first
instance, leaving the parties to such explana-
tions as they choose to offer. Waller v.
Deranleau, 4 Unof. 497 (94 N. W. 1038).

56. (1904.) A fraudulent alteration of
the note sued upon may be shown under the
general issue, and, when the whole evidence
fairly raises the question, testimony tending
to show that no such inde.. edness as the
one sued upon ever existed is competent
upon the issue of alteration. Qandy v. Es-
tate of Bissell, 72 Neb. 356 (100 N. W. 803).

Sufficiency.

57. (1895.) In an action by the indorsee
of a note secured by a chattel mortgage to
recover the chattels the evidence was held
sufficient to sustain the defense that the note
was materially altered twithout the knowl-
edge or consent of the defendant. Davis v.
Snyder, 45 Neb. 416 (63 N. W. 789).

67a. (1907.) Evidence examined, and held
insufficient to prove that the instruments in
controversy had been altered after their exe-
cution by defendant. Coldby v. Foxworthy,
80 Neb. 239 (114 N. W. 174).

Question for the court,

58. (1876.) It is error to submit the
question of materiality of an alteration to
the jury. Palmer v. Largent, 5 Neb. 223 (25
Am. Rep. 479).

59. (1877.) It is the duty of the court
to determine as a question of law whether an
alteration is material; and it is error to sub-
mit such question to the jury. Oliver v.
Hawley, 5 Neb. 439.

60. (1895.) Whether an alteration i8 ma-
terial or immaterial, is a question of law for
the court. Fisherdick v. Hutton, 44 Neb. 122
(62 N. W. 488).

61. (1895.) It is error to submit the
question of alteration to the jury, where
the alteration is immaterial. Fisherdick v.
Hutton, 44 Neb. 122 (62 N. W. 488).

62. (1896.) Whether an alteration or
erasure appearing in a written instrument
is a material one, is a question of law for
the court; but when, by whom, and with
what motive, such alteration was made, is
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a question of fact for the jury or trial court,
to be determined like any other question of
fact. Dorsey v. Conrad, 49 Neb. 443 (68 N.
W. 645).

Question for the jury.

63. (1885.) Where a material alteration
is apparent on the face of a written instru-
ment offered in evidence, the question
whether the alteration was made before or
after execution and delivery is for the jury.
Bank of Cass County v. Morrison, 17 Neb.
341 (22 N. W. 782; 52 Am. Rep, 417).

64. (1894.) When an allered note has
been received in evidence either with or with-
out testimony explanatory of such change,
it then Lecomes the province of the court or
jury, if tried by jury, to decide from the evi-
dence, as a question of fact, whether such
alteration was made before or after the exe-
cution of the note, and it is error for the trial
court to exclude testimony offered which is
competent upon such question. Courcamp v.
Weber, 39 Neb. 533 (58 N. W. 187). [Over-
ruled. Dorsey v. Conrad, 49 Neb. 433.]

65. (1896.) Whether an alteration appar-
ent upon the face of a note was made at, or
subsequent to, the time of its execution is a
question of fact for the jury. Stough v. Og-
den, 49 Neb. 291 (68 N. W. 516).

66. (1896.) Whether a note was altered
prior or subsequent to its execution and de-
livery, is a question, finally, for the determi-
nation of the trial court or the jury, as is
any controverted fact in the case, from a
consideration of all the competent evidence
adduced by the parties explanatory or tend-
ing to settle the disputed point. Goodin ov.
Plugge. 47 Neb. 284 (66 N. W. 407).

67. (1901.) There being no evidence sup-
porting the allegations of a fraudulent alter-
ation of a contract after its execution and
delivery, it is error to submit that question
to the jury. Holdrege v. Watson, 1 Unof.
687 (96 N. W. 67).

AMENDMENT.

Of appeal bond, see Appeal and Error,
§8 610-615.

Of petition in error, see Appeal and Error,
§8 593-595.

Affidavit in attachment, see Attachment,
§8 123-129.

As ground for continuance, see Continu-
ance, § 5.

Of court records, see Courts, §% 116-117.

Of constitution, see Constilutional Law,
§§ 4-20.
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Of bill of exceptions in supreme:court, see
Ezceptions, Bill of, §§ 229-243.

Submission of bill of exceptions for
amendments, see Exceptions, Billlof, (8§ 94-
100.

Proposed amendments of bill of excep-
tions, see Ezceptions, Bill of, §§ 101-107.

Of stay bond, see Erecution, §§ 109, 110.

Of appeal bond in location of highway, see
Highways, § 125.

Of indictment and information, see In-
dictment and Information, §§115-120.

Of judgment, see Judgments, §§ 203-218. °

Of pleadings, see Pleading, §§ 274-382.

Of process, see Process, §§ 214-228.

Of afidavit in replevin, see Replevin,
§8 134-142.

Of pleading in replevin, see Replevin,
§8 223-230.

Of statutes, see Statutes, §§ 11-16, 203-252.
Of verdict, see Trial, §§ 262-268.
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Marks and brands.

1. (1903.) Money received by the sec-
retary of state for recording brands and
marks, under the provisions of the act of
1899, was not'received-by 'virtue of -his office,
but under color of his office. State v. Por-
ter, 69 Neb. 203 (95 N. W. 769).

2. (1903.) The legislature intended that
the secretary of state should retain for his
services, as a member o.t the brand and
mark committe¢, twenty per cent. of all
the fees received for recording brands and
marks. State v. Porter, 69 Neb. 203 (95
N. W. 769).

3. (1903.) The state has no legal title
to any_ part of the fees received by the sec-
retary of state for recording brands and
marks under the provisions of the act of
1899; but that officer having, in collecting
such fees, assumed to act in an official ca-
pacity, the law does not permit him, when
called to account by the state, to deny that
he so acted. State v. Porter, 69 Neb. 203
(96 N. W. 769).

4. (1903.) Chapter 50, laws of 1899, en-
titled “An act creating a state registry of
brands and marks, a state brand and mark
committee, providing for brands and marks
upon live stock, and repealing chapter fifty-
one (51) of the Compiled Statutes of 1897,”
is in conflict with the constitution and
wholly void. State v. Porter, 69 Neb. 203
(95 N, W. 769).

6. (1903.) It was not the intention of
the legislature by Laws 1899, section 2 of
chapter 50, to create a new office to be filled
by the secretary of state; but the provision
in said section, authorizing the governor to
appoint three persons to act as members of
a brand and mark commitee, was an abort-
ive attempt to add to the number of execu-
tive state offices created by the constitution.

State v. Porter, 69 Neb. 203 (95 N. W. 769).

Breeding; liens and liability,

6. (1899.) The law that the owners of
jacks, stallions and bulls shall have a lien for
the get of such animals (laws 1887, ch. 3,
amending Comp. St., ch. 4, art. I, sec. 40) is
unconstitutional and void. Weis v. Ashley.
59 Neb. 494 (81 N. W. 318; 80 Am. St. Rep.
704).

7. (1902.) The petition charged in ef-
fect, that through the negligence of the de-
fendant, a stallion belonging to him, and to
which defendant had undertaken to breed
plaintiff’s mare, in pursuance of an agree-
ment between the parties, killed the mare.
Held, That a motion to require the plaintiff
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to state the manner in which the mare was
Lilled should have been sustained. 7T'ooles v.
ifeyers, 66 Neb. 704 (91 N. W. 505).

Agistment, keeping and care.
Duties in general.

8. (1905.) An agreement by an agister
to take good care of a herd of cattle en-
trusted to his charge is equivalent to a con-
tract to take such care of them as an ordi-
narily skillful and prudent man would take
of his own animals under like circumstances.
Darr v. Donovan, 73 Neb. 424 (102 N. W.
1012).

9. (1905.) Under a contract whereby one
party thereto agrees to herd and care for
certain cattle for an equal share of the in-
crease during a period of three years he is
required to use reasonable and ordinary care
to care for, feed and protect the cattle speci-
fied therein, and to make him liable for neg-
ligence. Mattern v. McCarthy, 73 Neb. 228
(102 N. W. 468).

10. (1905.) When a contract requires an
agister to care for cattle “in all respects as
he would for similar property of his own,”
the legal presumption is that he would give
his own cattle such care as an ordinarily
prudent man would under like circum-
stances, and this is the measure of the dili-
gence required of him under the contract.
Mattern v. McCarthy, 73 Neb. 228 (102 N. W.
468).

Liability of bailee to third person.

11. (1893.) Under the herd law (Comp.
St., ch. 2, art. 3) a person having the cus-
tody of cattle for the purpose of depasturing
the same, although without compensation
from the general owner, is liable for damage
done by them upon the cultivated lands of
another. Laflin v. Svoboda, 37 Neb. 368 (56
N. W. 1049).

Liability for loss of or injuries to
animals.

12. (1905.) Where one agrees to herd
and care for cattle during a period of three
years and agrees to pay the other a “just re-
muneration” for all cattle lost from neglect
on his part, such term means the remunera-
tion which the plaintiff would be justly en-
titled to under the law for the loss of his
cattle by the defendant’s negligence, and
this is the value of the cattle lost. Mattern
v. McCarthy, 73 Neb. 228 (102 N. W, 468).

13. (1890.) Where there is no express
contract as to the kind of feed and degree
of care to be given by one who takes cattle
to keep through the winter, he is bound to
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provide reasonable and ordinary feed for
such stock and to use reasonable and ordi-
nary care to protect them from injury; but
where 2 number of such/cattle die while/in
charge of the bailee and the ballee states
that fact to the owner, thereby accounting
for the cattle, the burden of proof of negli-
gence is upon the owner. Calland v. Nichols,
30 Neb. 532 (46 N. W. 631).

14. (1895.) In an action to recover for
the pasturage of cattle, where defendant
claims damages caused by improper care of
the cattle, failure to provide sufficlent water
supply, instructions given held to properly
state the law. Shafer v. Briggs, 46 Neb. 445
(64 N. W. 1079).

——— Actions for loss.

15. (1890.) Where one contracts to win-
ter 125 head of cattile, and 49 head die and
the others become very thin and weak, and
there is other evidence of neglect, a finding
of want of proper care is sustained. Calland
v. Nichols, 30 Neb. 532 (46 N. W. 631).

16. (1893.) In a suit for balance due on
account of pasturing cattle, the defendant
pleaded (a) settlement; (d) counter-claim
for damages sustained by loss of and injury
to cattle on account of plaintiff’s negligence,
The instructions of the court to the jury on
the subject of the defenses of setlement and
counter-claim approved and set out at length
in the opinion. Loomer v. Thomas, 38 Neb.
277 (66 N. W. 973).

17. (1905.) When the contract of an agis-
ter is for the care and feeding of a particu-
1ar herd of cattle, evidence descriptive of the
herd is admissible without special reference
to the subject in the pleading. Darr v.
Donovan, 73 Neb. 424 (102 N. W. 1012).

Liens.

Priority of lien of mortgage over agister’s
lien, see Chattel Mortgages, §§ 126-128.

18. (1887.) The act of the council and
house of representatives of the late territory
of Nebraska, entitled “An act to provide for
liens upon live stock for their keeping,” ap-
proved February 18, 1867, examined, and
held mot to give a lien upon live stock for
their keeping superior to the lien of a pre-
viously executed, delivered, and recorded
mortgage thereon. State Bank of Nebraska
v. Lowe, 22 Neb. 68 (33 N. W. 482).

19. (1891.) When a person furnishes feed
and takes care of live stock under a contract
with the owner thereof, such person has a
lien upon such stock for their keeping, and
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the owner cannot lawfully obtain possession
of the same by legal process until he has
paid or tendered the amount due for their
feed and care. Gates v. Parrott, 31 Neb. 681
(48 N. W. 387); (1892) Krolli v. Ernest, 34
Neb. 482 (61 N. W. -1032); (1897) Weber
Bros. v. Whetstone, 53 Neb. 371 (73 N. W.
695).

20. (1891.) A lien for the keeping of
cattle does not attach by virtue of a contract
with an agent of mortgagee of cattle, where
the mortgage is invalid. Gates v. Parrott,
31 Neb. 581 (48 N. W. 387).

21. (1892.) The voluntary surrender of
the possession of the stock by the agister
releases the lien. Kroll v. Ernst, 34 Neb.
482 (51 N. W. 1032).

22. (1892.) While the lien of an agister
may be waived, heid, that a finding that de-
fendant did not surrender the stock was
sustained by the evidence. Kroll v. Ernst,
34 Neb. 482 (51 N. W. 1032).

23. (1797.) The taking by the owner of
live stock from the possession of his agister
without the latter’s consent does not divest
his lien. Weber Bros. v. Whetstone, 63 Neb.
371 (73 N. W. 695).

24 (1897.) 1If a lien exists against live
stock for its feed and care a purchaser of
such stock is charged with notice of such
lien. That he purchased such stock for
value without actual notice of such lien af-
fords him not protection against the same.
Weber Bros. v. Whetstone, 53 Neb. 371 (73
N. W. 695).

25. (1897.) One feeding and caring for
live stock pursuant to a contract with the
owner has a lien on the stock to secure the
claim for feed and care Weber v. Whet-
stone, 53 Neb, 371 (73 N. W. 695).

26. (1901.) One who receives a flock of
sheep for care or pasturage under an agree-
ment whereby he is to receive a share of the
wool and of the increase as his compensa-
tion, is within the provisions of section 28.
article 1, chapter 4, Compiled Statutes, creat-
ing an agister’s lien for the ‘“contract price.”
Schrandt v. Young, 62 Neb. 254 (86 N. W.
1085).

27. (1902.) Whether a bailor of cattle
has acquiesced in an agister procceding to
foreclose his lien by other than statutory
methods 18 a question for the jury. Dale v.
Council Bluffs Savings Bank, 65 Neb. €92,
694 (94 N. W. 983).

28. (1902.) The statute creating the
agister’s lien, is remedial in its nature, and
should be liberally construed for the pur-
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pose of effectuating its object. Becker v.
Brown, 66 Neb. 264 (91 N. W. 178).

29. (1902.) Evidence examined, and held
to uphold, the agister's liens contended for
by the defendants in error in his action.
Becker v. Brown, 656 Neb. 264 (91 N. W.
178).

30. (1902.) An agister’s lien will not, as
between the parties, or as to third persons
having notice, be lost by change of posses-
sion not inconsistent with it, and not under
such circumstances as to indicate an .nient
to waive, relinquish or abandon it. Becker
v. Brown, 66 Neb. 264 (91 N. W. 178).

31. (1902.) Under the statute of this state,
an agister’s lien is inferior to that of a prior
valid chattel mortgage, properly of record,
but is superior to a mortgage executed after
it has attached and while the property is in
the possession of the agister. Becker v.
Brown, 66 Neb. 264 (91 N. W. 178).

32. (1902.) An agister may, under cir-
cumstances having no tendency to injure
any third person, adopt, with the consent
or acquiescence of his bailor, other means
than statutory foreclosure for the satisfac-
tion of his lien. In such a case a junior
lienholder has no ground for complaint if
the means adopted do not injure or imperil
his interests. Dale v. Council Bluffs Savings
Bank, 65 Neb, 692, 694 (94 N. W. 983).

33. (1902.) Although, in ordinary cases,
an agister’'s remedy is exclusively that which
is provided by statute, there is no reason
why this method may not be departed from,
with the preference and consent of the par-
ties interested; and in the case at bar it is
held that the question whether such consent
was given was one of fact, which should
have been left to the determination of the
jury. Dale v. Council Bluffs Savings Bank,
65 Neb. 692 (91 N. W. 526).

Hire and use.

34. (1888.) In an action to recover from
a bailee of a team of horses, hired from
plaintiff, for injuries to the team by reason
of driving the same into a barb wire fence,
there being no evidence connecting plaintiff
with the existence of the fence, an instruc-
tion tending to excuse or justify defendant
because of the existence of the fence in the
road, properly refused. Floaten v. Ferrell,
24 Neb. 347 (38 N. W. 732).

35. (1888). Upon the trial of an action
to recover for injuries to a team hired by
defendant, it is within the discretion of the
court to give or withhold from the jury
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questions or special findings of fact. Floaten
v. Ferrell, 24 Neb. 347 (38 N. W. 732).

36. (1896.) The hirer of a team is liable
to the owner for want of ordinary care in
the use of the team. Prunell v. Minor, 49
Neb. 5556 (68 N. W. 942).

37. (1896.) Evidence showing that de-
fendant hired a team of horses of plaintiff
to work on a farm, that the team was ih
good condition when taken, but for want of
care became greatly run down and very poor,
sustains a finding awarded by the jury.
Prunell v. Minor, 49 Neb. 5§55 (68 N. W.
942).

Running at large.
———— What constitutes,

38. (1892.) When a dog leaves the own-
er's premises or goes upon the public road,
no one having control of him being near, he
is running at large within the meaning of
the statute. Nehr v. State, 35 Neb. 638 (53
N. W. 573; 17 L. R. A. 771).

38a. (1907.) A dog is not running at
large within the meaning of section 20, art.
1, Comp. St. 1905, when he is within calling
distance and sight of the owner's family
and under their control. Brown v. Graham,
80 Neb. 281 (114 N. W. 153).

39. (1895.) A bull which has escaped
from the premises of his owner, and broken
into the pasture of another person who con-
sents that he may remain there over night,
during which time he killed the horse of a
third person, was running at large in the
night-time within the meaning of section 14,
article 3, chapter 2, Compiled Statutes, 1893;
Duggan v. Housen, 43 Neb. 277 (61 N. W.
622).

Duty and liability of owner.

40. (1892.) It is the duty of the owner
to place upon the neck of his dog “a good
and sufficient collar with a metallic plate
thereon, -on which shall be plainly inscribed
the name of the owner.” If a dog is found
running at large without such collar, no
action can be maintained for killing the dog.
Nehr v. State, 35 Neb. 638 (53 N. W. 589;
17 L. R. A. 771).

41. (1902.) An action will not lie in this
state for damages done by cattle, mules.
swine or sheep ranging at large upon un-
cultivated land. But the driving of such
animals upon wild land is an actionable
wrong. Meyers v. Menter, 63 Neb. 427 (88
N. W. 662).
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— Frightening horses.

42. (1904.) One whose ‘sole fault is the
permitting of young hogs of 60 to 100 pounds
weight to go at large upon his, own premises,
so that they wander across the highway to
a peighbor’s cornfield, and in running back
frighten a passer's horse, is not liable for
injuries to the passer’s equipage and person
produced by such fright. Heist v. Jacodby, 71
Neb. 395 (98 N. W. 1068).

43. (1904.) Act of February 25, laws
1875, page 190, entitled “An act to restrain
sheep and swine from running at large in
the state of Nebraska,” held to have no rela-
tion to the protection of users of highways
against unconfined hogs. Heist v.Jacobdy, 71
Neb. 395 (98 N. W. 10568).

—— Killing animals at large,

44. (1892.) A dog that persistently as-
sails people passing along a public road in
a threatening manner is a nuisance, and may
be killed by any person so assailed Nehr v.
State, 35 Neb. 638 (63 N. W. 589; 17 L. R. A.
1),

45. (1892.) In this state a dog has a
money value which the owner may recover
from one who wrongfully and unlawfully
kills his dog. Nehr v. State, 35 Neb. 638
(53 N. W. 589; 17 L. R. A. 771).

45a. (1907.) Where a jury is instructed
that the burden of proof was upon the plain-
tiff to show that defendant wrongfully killed
the plaintiff’s dog, the word “wrongful” is
presumed to be used in its legal, and not its
ethical, sense. Brown v. Graham, 80 Neb.
281 (114 N. W. 153).

450. (1907.) Evidence 'examined, and
found to support the instruction of the court
that no person has a right to kill a dog for
past and finished misconduct of the dog so
killed. Brown v. Graham, 80 Neb. 281 (114
N. W. 153).

Personal injuries.

Liability of employer for injuries to em-
ploye by vicious horse, see Master and Serv-
ant, §§ 91, 92,

46. (1883.) It is negligence and want of
ordinary care for a person to keep a vicious
bull or other dangerous- animal insecurely
fastened, upon his own premises at a
place where other persons are known to go,
whether they have a right to go there or not.
Glidden v. Moore, 14 Neb. 84 (15 N. W. 326;
45 Am. Rep. 98). .

47. (1883.) Where the owner of a bull,
that is known to be vicious, caused it to be
lariated upon a tract of uninclosed land near

4 - 45
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a neighborhood road, not a highway, and the
bull attacks and kiils an old man who is
passing along the road, the owner of the bull
is liable for the death, in an action by an
administrator. Glidden v. Moore, 14 Neb. 84
(15 N. W, 326; 45 Am. Rep. 98).

48. (1890.) Evidence in an action to re-
cover for injuries sustained by reason of a
bite by a wolf harbored by defendants, held
to sustain a verdict for plaintiff. Manger v.
S8hipman, 30 Neb. 362 (46 N. W. 527).

49. (1891.) Where an action is brought
for mischief done to the person or personal
property of another by animals mansuete
nature, such as horses, oxen, cows, sheep,
swine, and the like, the owner must be
shown to have had notice of their viciousness
before he can be charged, because such ani-
mals are not by nature flerce or dangerous,
and such notice must pe alleged in the decla-
ration. Durrell v. Johnson, 31 Neb. 796 (48
N. W. 890).

50. (1893.) Where a master, a corpora-
tion, furnished a horse for the use of
its servant in the line of his employment,
wherein said horse injured the servant, the
jury were properly instructed that even if
they should find the horse was vicious and
dangerpus, still that the plaintiff could not
recover unless the jury further found from
the testimony that the master, through its
managers or officers, knew, or by the exercise
of proper care and diligence might have
known of the vicious and dangerous charac-
ter of the horse. Hammond Company v.
Johnson, 38 Neb. 244 (66 N. W. 967).

51. (1896.) In a suit against the owner
of a runaway team which collided with plain-
tiff’s carriage, a finding that defendant was
not guilty of negligence was sustained by
the evidence. Miller v. Strivens, 48 Neb. 458
(67 N. W. 458).

52. (1903.) An employer’'s act of unbrid-
ling, in connection with the driver, a mare
theretofore always gentle and tractable, and
putting on her a halter, and then leaving her
ordinary driver to lead her to a feed-box to
eat, and doing this in front of a tent on the
state fair grounds without unhitching her
from a wagon, to which she was attached,
there being nothing in the surroundings ap-
parently calculated to frighten the mare, was
not negligent nor creating any liability of
the employer, although immediately after she
became unmanageable, and ran over the
driver and fatally injured him. Fifer v.
Burch, 68 Neb. 217 (94 N. W. 107).
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Injuries to other animals.

53. (1886.) Where the owner of horses
is negligent through his servant, a herder,
and the horses escape and run upon an-
other’s land where they are injured by being
run by dogs, ‘the owner of ‘the ‘dogs is not
Hable for the damage; the owner of the
horses being negligent in permitting them
to escape from his control. Cook v. Pickrel,
20 Neb. 433 (30 N. W. 421).

54. (1895.) Where a bull has escaped
from his owner and broken into the pasture
of another person who consents that he re-
main there over night, the negligence of the
owner of the pasture in so permitting the
bull to remain there i8 no defense, for the
owner of the animal, to an action by a third
person for the value of a horse killed while
rightfully in the pasture. Duggan v. Han-
gen, 43 Neb, 277 (61 N. W. 622).

55. (1903.) In ar action based on the
provisions of section 18, article 1 of chapter
4 of the Compiled Statutes, against a county
to recover damages alleged to have been sus-
tained by reason of the loss of sheep killed
by dogs, the plaintiff must allege that the
county board, by resolution spread at large
upon the records of its proceedings, imposed
the proper tax, and provided the manner and
conditions of payment to persons making
claims against the fund created thereby.

" McCullough v. Colfax County, 4 Unof. 543
(96 N. W. 29).

56a. (1904.) Incompetent questions as to
effect of dogs worrying hogs not prejudicial
error where evidence tends to show death
from a broken shoulder and bruises to in-
ternal organs. Kemp v.” Briard, 5 Unof. 499
(98 N. W. 1048).

66. (1907.) Section 4 of the act of 1877
(Comp. St., ch. 4, art. I, sec. 20) was in-
tended to give protection to sheep and those
domestic animals which are ordinarily the
prey of dogs; and not to give the owner of
one of the participants in a dog fight the
right to kill the other dog. Brown v. Gra-
ham, 80 Neb. 281 (114 N. W. 153).

Estrays and trespassing animals,
Liability of railroads for injuries to tres-
passers, see Railroads, §§ 331-374.

Priority of mortgage over lien for damages
for trespass, see Chattel Mortgages, §§ 129,
130.

Statutory provisions, and effect as
to remedy.
57. (1898.) The remedy afforded by the
herd law (Comp. St., ch. 2, art, 8) to one in-
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jured by trespassing animals is not an ex-
clusive one. Lorance v. Hillyer, 57 Neb. 266
(77 N. W. 765).

58. (1898.) The herd law (Comp. St
1897, ch. 2, art. 3) was not enacted to do
away with the common-law liability of the
owners of stock for damages and trespasses
committed by them. Lorance v. Hillyer, 57
Neb. 266 (77 N. W. 755); (1903) Randall v.
Gross, 67 Neb. 256 (93 N. W. 223).

69. (1898.) If the common-law rule has
been modified by the herd law at all, the
extent of the modification is to 1imit the lia-
bility of the owner of trespassing animals to
damages committed by them upon cultivated

lands. Lorance v. Hillyer, 57 Neb. 266 (77
N. W. 765).
60. (1898.) The object of the herd law

(Comp. St., ch. 2, art. 3) was to give one
injured by animals trespassing upon his cui-
tivated lands the right to take possession of
such animals, invest him with a lien thereon,
and the right to hold such animals until his
damages were adjusted. Lorance v. Hillyer,
67 Neb. 266 (77 N. W. 765).

Liability for trespassers in general

61. (1880.) The common law fixing a lia-
bility for trespass of animal upon lands of
another is not applicable to wild and un-
cultivated lands of this state. Delaney v.
Errickson, 10 Neb. 492 (6 N. W. 600; 35
Am. St, Rep. 487).

62. (1880.) An action in the nature of
trespass for damages committed by the sheep
and cattle of defendant, by pasturing on the
uninclosed uncultivated prairie land, of
which the plaintiff was lessee of the owner.
cannot be maintained. Delaney v. Erickson.
10 Neb. 492 (6 N. W. 600; 35 Am. Rep. 487.
[Limited. 12 Neb. 271; 37 Neb. 368.]

63. (1881.) While the owner of domestit
animals may lawfully permit them to wander
upon and depasture the uninclosed, unculti-
vated lands of others, he has not right to
drive them there without the owner's per-
mission, and if he do so he is answerable for
whatever damages they may do while there.
Delaney v. Errickson, 11 Neb. 533 (10 N. W.
461).

64. (1885.) Where A purchased of B an
enclosed pasture, paying therefor an extra
price, the consideration for such extra price
being that A might turn his stock into such
pasture and thereby avoid the expense and
trouble of having to herd his stock, which
was fully understood by B, and where the
stock were turned into the fleld, and coB*
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tinued to run there until the pasturage was
eaten up, B residing upon the premises and
in a position where he could know of any
damage being done by the stock, and where
he had cribbed his corn/on/the prémises and
within the inclosure in which the stock were
permitted to run, but A had no knowledge
of the existence of the crib of corn,” and
where A’s stock, without his knowledge, ate
and destroyed the corn, held, that A would
not be lable for such damages and that
there was ne question of negligence on his
part to submit to a trial jury. Holmes v.
Irwin, 18 Neb. 313 (25 N. W. 334).

65. (1886.) There is no statutory pro-
vision for adding damages claimed after the
service of notice on the owner of stock taken
up under the herd law. Allen v. Van Os-
trand, 19 Neb. 678 (27 N. W. 642).

66. (1893.) Where there is no actual en-
closure and it is sought to bring lands with-
in the provisions of sections 8, chapter 2,
article 3, of the Compiled Statutes, there
must be a strip plowed around such land at
least one rod in width; and two furrows
plowed a rod from each other is not a com-
pliance with the statute. Brown v. Sylves-
ter, 37 Neb. 870 (56 N. W. 709).

67. (1893.) Where cattle trespass upon
the unenclosed land of another party and
destroy the hay stacked thereon, the owner
may recover the value of the property de-
stroyed but will have no lien on the stock
which destroyed the same. Brown v. Syl
vester 37 Neb. 870 (56 N. W. 709).

68. (1893.) Quare, Whether cattle which
have strayed between the 20th of October and
the 1st day of April are not subject to the
provisions of the estray law. Brown v. 8yi-
vester, 37 Neb. 870 ( 56_ N. W. 709).

69. (1895.) The herd law (Comp. St., ch.
2. art. 3) is applicable to cultivated lands
within the limits of cities of the metropolitan
class, notwithstanding the charter of such
cities granting power to the mayor and coun-
cil by ordinance to provide for impounding
animals running at large. Lingonner v. Am-
dler, 44 Neb. 316 (62 N. W. 486).

70. (1898.) A city lot on which are
planted fruit trees is cultivated land, within
the meaning of section 8 of the herd law.
Lorance v. Hillyer, 67 Neb. 266 (77 N. W.
155). !

71. (1898.) At common law every one
was liable for injuries committed by his
cattle while trespassing upon the lands of
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others. Lorance v. Hillyer, 67 Neb. 268 (77
N. W. 766).

72. (1903.) The owner of a ranch is not
in possession of an estray running with the
cattle of his lessee upon the ranch, when
such cattle are in the immediate charge of
the lessee’s servant. Palmer v. State, 70
Neb. 136 (97 N. W. 235).

73. (1906.) Several owners of animals
who have constituted of them a common
or joint herd are jointly liable for trespasses
committed by such herd. Wilson v. White,
77 Neb. 361 (108 N. W. 367).

Nature of remedy of taker-up,

74. (1822.) The remedy for trespass by
live stock upon cultivated lands, by im-
pounding, notice to the owner, arbitration,
etc., as provided by the act of March 8, 1871,
is a cumulative and not an exclusive remedy.
Keith v. Tilford, 12 Neb. 271 (11 N. W. 315).

Lien of taker-up.

75. (1882.) A person taking up stock for
trespass upon cultivated lands under the pro-
visions of the herd law of 1871, acquires no
lien upon such stock unless he comply sub-
stantially with the provisions of the act by
serving notice and selecting an arbitrator.
Bucher v. Wagoner, 13 Neb. 424 (14 N. W.
160); (1885) Deirks v. Wielage 18 Neb. 176
(24 N. W. 728); (1892) Hanscom v. Bur-
mood, 35 Neb. 504 (63 N. W. 371); (1896)
Sloan v. Bain, 47 Neb. 914 (66 N. W. 1013).

76. (1887). The act of the council and
house of representatives of the late territory
of Nebraska, entitled “An act to provide for
liens upon live stock for their keeping,”
approved February 18, 1867, does not give a
lien upon live stock for their keep superior
to the lien of a previously executed, deliv-
ered, and recorded mortgage thereon. &State
Bank of Nebraska v. Lowe, 22 Neb. 68 (33
N. W. 482). '

77. (1893.) The owner of land upon
which growing crops are destroyed by tres-
passing cattle that are in the custody of a
depasturer is not confilned to the lien pro-
vided by statute, but may maintain an action
for damages. Laflin v. Svoboda, 37 Neb. 368
(656 N. W. 1049).

78. (1885.) Where the taker-up of tres-
passing stock, upon the application of the
owner to do so, refuses to appoint an arbi-
trator for the purpose of ascertaining the
damage done, after an arbitrator has been
selected upon the part of the owner, but de-
mands the payment of a specific sum of
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money, he thereby loses his right to the
possession of the stock, and the owner may
maintain replevin therefor. Deirks v. Wie-
lage, 18 Neb. 176 (24 N. W. 728). '

Notice/'to/ .owner.

79. (1877.) It is the duty of a party tak-
ing up stock, under the provisions of an act
for a general herd law to proteot cultivated
lands from trespass of stock, to give notice
to the owner of such stock within a reason-
able time after taking up the same. As to
what is a reasonable time must be deter-
mined by the circumstances of each case.
Haggard v. Wallen, 6 Neb. 271.

80. ..881.) An agreement to arbitrate a
clalm for damages done by a hog to a corn
crop, is a waiver of notice of such claim.
Shroaf v. Allen, 12 Neb. 109 (10 N. W. 551).

81. (1881.) Where it i8 shown that the
owner of a hog, that is held by another for
damages done by it to a crop of cornm, had
actual notice of the claim for damages, and,
also, that the parties had agreed to arbitrate
the same, the taker-up is not required to give
notice that he has the hog and holds it for
the damage done to him. Shroaf v. Allen, 12
Neb. 109 (10 N. W. 551).

82. (1886.) Where stock is taken up un-
der the herd law and notice served on the
owner, he has forty-eight hours after receiv-
ing the notice to pay the damages and costs
and take the stock away. Allen v. Van Os-
trand, 19 Neb. 578 (27 N. W. 642).

83. (1892.) The party taking up stock
must give notice to the owner thereof within
a reasonable time after the same is taken
up. Hanscom v. Burmood, 36 Neb. 504 (53
N. W. 371).

84. (1896.) The question of the reason-
ableness of the notice required to be given
the owner of stock taken up, if known, is
generally one of fact depending upon the cir-
cumstances of the particular case. Sloan v.
Bain, 47 Neb. 914 (66 N. W. 1013).

Duty and lability of taker-up.

85. (1895.) A person who takes up tres-
passing animals and holds possession under
the herd law is liable for damages resulting
from negligence in caring for them. Rich-
ardson v. Halstead, 44 Neb. 606 (62 N. W.
1077).

86. (1895.) A person who takes up tres-
passing animals and holds possession under
the herd law must feed, water, and care for
them; but he is only required to exercise
such care as would be exercised by a per-
son of ordinary prudence under the circum-
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stances. Richardson v. Halstead, 44 Neb.
(62 N. W. 1077).

Right to castrate.

87. (1882.) The title of an act regulating
the herding and driving of stock is not suffi-
cient to include a provision authorizing re-
covery of damages for castration of animals.
Ives v. Norris, 13 Neb. 252 (13 N. W. 276).

Arbitration of claim for damages.

88. (1877.) The object of the provision
for arbitration is to afford a speedy and in-
expensive mode of ascertaining the damage
sustained by trespass of stock upon culti-
vated lands. Courts construe proceedings of
this kind with great liberality in all matters
except as to the jurisdiction. Haggard v.
Wallen, 6 Neb. 271,

89. (1894.) The provisions of sections
991-995 of the code of civil procedure are
not applicable to awards made under article
3, chapter 2, Compiled Statutes, 1893. Holud
v. Mitchell, 42 Neb. 389 (60 N. W. 596).

90.- (1895.) The authority of arbitrators
appointed under the herd law is merely to
appraise the damages and costs sustained by
the land-owner, and, therefore, any right of
action which may accrue to the owner of the
stock by reason of the former’s negligence in
keeping the same is not barred by the fact
that the statutory arbitration was had and
damages assessed and paid. Richardson v.
Halstead, 44 Neb. 606 (62 N. W. 1077).

91. (1903.) A mortgagee of cattle can-
not, in a proceeding under the herd law, be
bound by an award made without giving him
a hearing or an opportunity to be heard.
Notice to the owner of cattle in such a pro-
ceeding is not notice to the mortgagee. Goff
v. Byers Bros. & Co., 70 Neb. 1 (96 N. W.
1037).

92. (1903.) The remedy by distress un-
der article 3, chapter 2, Compiled Statutes, is
given to enforce, in a summary manner, 8
claim for damages against the owner of cat-

. tle who is charged with the duty of keeping

them off the cultivated lands of others. A
mortgagee, without possession, is not an
owner within the meaning of the statute.
Goff v. Byers Bros. & Co., 70 Neb. 1 (96 N.
W. 1037).

93. (1903.) Under the provisions of the
herd law, “the object of the provision for
arbitrating is to afford a speedy and inex-
pensive mode of ascertaining the damages
sustained by trespass of stock upon culti-
vated lands. Courts construe proceedings of
‘his kind with great liberality in all matters
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except as to the jurisdiction.” Randall v. Actions, jurisdiction,
Gross, 67 Neb. 255 (93 N. W. 223). 100. (1885.) Under the provisions of the

——— Replevin of animals by owner.

94, (1881.) A tender of the amount
claimed for animals taken up under the herd
law must be made before an action of re-
plevin to recover possession of the animal
may be brought. S8hroaf v. Allen, 12 Neb.
109 (10 N. W. 551).

95. (1881.) In an action of replevin of a
hog that was taken up by defendant as tres-
pacsing in his corn field, the defendant may
introduce evidence to show that the parties
had agreed to arbitrate, and that on the ap-
pointed day defendant’s arbitrator came but
plaintiff’s did not. Shroaf v. Allen, 12 Neb.
109 (10 N. W. 551).

96. (1886.) When one takes up stock un-
der the herd law and serves the required
notice and the damages claimed, but twenty-
four hours later demands additional dam-
ages, which is refused, he does not wrong-
fully detain the stock when, before replevin
is brought, he notifies the owner to take the
stock at the damages first claimed. Allen v.
Van Ostrand, 19 Neb. 578 (27 N. W. 642).

97. (1903.) The owner of trespassing
animals which have been taken up under the
provisions of Compiled Statutes, chapter 2,
article 3, section 3, in determining the
amount of the tender, acts at his peril. For,
if the damages are shown to exceed the
amount tendered he will fail in his action.
McAllister v. Wrede, 5 Unof. 82 (97 N. W.
318).

98. (1903.) Where the taker-up of tres-
passing stock under the provisions of section
3, article 3, chapter 2, of the Compiled Stat-
utes, commonly called the “Herd Law.” by
his notice mokes an illegal demand on the
owner as a condition for its delivery, the
owner may refuse to comply with such {lle-
gal demand, tender payment of the amount
of damages done by such stock, and main-
tain replevin to recover its possession. Mc-
Allister v. Wrede, 5 Unof. 82 (97 N. W. 318).

——— Actions for damages, nature of.

99. (1903.) Sections 3, 4, 5, and 6, arti-
cle 3, chapter 2, Compiled Statutes, entitled
the “Herd Law” provide a reasonable method
of procedure in the nature of an action in
rem against tresspassing stock, and that pro-
ceedings under these sections are not in con-
flict with constitutional guaranties. Randall
v. Gross, 67 Neb. 265 (93 N. W. 223).
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herd law of Nebraska, when proof of damage
and the service of notice as provided by that
law is flled with a justice of the peace, by
the taker-up of stock, the issuance and serv-
ice of summons are not necessary to give
the justice jurisdiction to issue execution.
Holmes v, Irwin, 17 Neb. 99 (22 N. W. 124,
347).

101. (1885.) When jurisdiction under the
herd law is acquired, the fact that the jus-
tice of the peace renders an illegal and void
“judgment” will not destroy such jurisdic-
tion, and the issuance of the execution and
sale of the property will not be held to be
void. Holmes v. Irwin, 17 Neb. 99 (22 N. W.
124, 347).

102. (1903.) In proceedings under the
herd law, the filing of a notice and proof of
damages with a justice or the peace is suffi-
cient to give him jurisdiction, without the
issuance and service of a summons. Randall’
v. Gross, 67 Neb. 255 (93 N. W. 223).

Actions, petition.

- 103. (1902.) A petition which states that
the defendant, with his cattle, broke and en-
tered upon plaintiff’s premises, and injured
and destroyed property thereon, charges a
willful trespass, and is good against a gen-
eral demurrer. Meyers v. Menter, 63 Neb.
427 (88 N. W. 662).

——— Actions, damages.

104. (1898.) An instruction in an action
for damages to a growing crop of corn by
trespassing animals, that charges the jury
the measure of damages is the market value
at the time the damage was done, less an
amount claimed by defendant, is erroneous
as ambiguous. Stewart v. Demming, 54 Neb.
7 (74 N. W. 265). ’

Actions, evidence.

105. (1880.) In an action for damages
from trespassing cattle on open and wild
land, brought by a lessee, it is error to admit
as evidence a letterpress copy of letter writ-
ten by an agent of the lessor to his principal.
concerning the leasing of the lands to plain-
tiff. Delaney v. Errickson, 10 Neb. 492 (6
N. W. 600; 35 Am. Rep. 487).

106a. (1881.) In an action to recover
damages for grain in the fleld destroyed by
defendant’s hogs, where there was evidence
that other hogs than those of defendant com-
mitted a portion of the injury, but no proof
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as to thé proportion thereof committed by
defendant’s hogs, a verdict for only 26 cents
cannot be said to be against the weight of
the evidence. Blanchard v. Loges, 11 Neb.
460 (9 N.'W.'568).

105b. (1882.) Where, in an action for
trespass, evidence of the destruction of a
field of corn by a herd of about six hundred
cattle, witnesses recognized the brand and
ear marks of the defendants on about two
hundred of the cattle of the herd, it is prima
facie evidence for plaintiff. Keith & Barton
v. Tilford, 12 Neb. 271 (11 N. W. 3815).

106. (1883.) Where the evidence onmly
shows a threat by defendant to shoot plain-
tift’s stock if not kept at home, and plain-
tiff’s colt was found injured on defendant’s
premises, a finding for defendant will not be
set aside. Bolar v, Williams, 14 Neb. 386
(156 N. W. 716).

Exhibition of a nuisance.

107. (1907.) The exhibition of a stallion
on the public streets of a city or village may
be declared a nuisance by the munlicipal au-
thorities and punished as such. State v.
Iams, 78 Neb. 678 (111 N. W. 604).

Pounds.

108. (1898.) Where a village ordinance
provides for impounding animals found run-
ning at large, and fixes certain fees which
must be paid before the animal will be re-
leased, no lien is created for any fees or
charges not included within those specified.
Martin v, Foltz, 54 Neb. 162 (74 N. W. 418).

Sale of diseased animals.

109. (1891.) A sale of hogs to come with-
in section 76 of the criminal code, making it
unlawful to sell diseased animals, must be
made with knowledge, or such notice as to
impute knowledge of the fact of an infection
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of the hogs. Siryker v. Crane, 33 Neb. 6%
(50 N. W, 1132).

110. (1891.) Under section 76 of the
criminal code, Compiled Statutes, the use of
the words “contagious or infectious” in the
statute is belleved to have been intended to
describe one disease, and not distinctive dis
eases. Stryker v, Crane, 33 Neb. 690 (50 N.
W. 1132).

111. (1906.) Section 13, chapter 4, arti-
cle 1, Campiled Statutes, enacting a penalty
for selling glandered horses or permitting
them to run at large, was not superseded or
repealed by a subsequent act to prevent the
importation, selling or permitting to run at
large of any domestic animal afflicted with<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>