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27, UpPER PEMBROKE-STREET,
DusLiy, 1s¢ September, 1879.

My Lorb,
Having been requested by the Com-

missioners for publishing the Ancient Laws and
Institutions of Ireland to edit such of the Brehon
Law Tracts translated by the late Dr. O’'Donovan
or Mr. O'Curry as might be most suitable for pub-
lication, the Rev. Dr. T. O'Mahony and myself
proceeded to prepare for the press the text and
translation of the several Brehon Law Tracts con-
tained in this volume. i

The Rev. Dr. T. O’Mahony, in consequence of ill-
health, was unfortunately obliged to retire from
all connexion with the editing of this volume
‘before he had finally revised the entire Irish text.
I am much indebted to the kindness of Mr. W. M.
Hennessy, who corrected for the press that portioun
of the original text which had not been finally revised
by the Rev. Dr. T. O'Mahony.

The notes appended to the text, except mere re-
ferences, were selected by the Rev. Dr. T. O'Mahony
from those appended to the manuscripts of the origi-
nal translators.

For the Introduction I am exclusively responsible,

The Index and Synopsis have been prepared by
Mr. P. Bagenal.

I am, my Lord,
Your Lordship’s obedient servant,
Avrexanper GEORGE Ricuey.

The Right Rev.
The Lord Bishop of LiMericK,
Secretary to the Commission for Publishing the )
Ancient Laws and Institutions of Ireland. 9
@
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INTRODUCTION.

THE Brehon Law Tracts contained in this volume have been
selected by the Editors as specially illustrating the land-
laws of the early Irish, and the constitution of the Celtic
family and tribe. '

. Upon the former of these subjects it is not to be antici-
pated that we should find in any work, composed by a
lawyer of the Brehon school, a series of definite rules .
systematically arranged; or even an attempt to lay down
the general principles upon which, in any class of cases, the
judge or arbitrator proceeded. The idea of law in its -
technical sense was wholly foreign to the ancient lawyers.
They dealt not with laws, but customs; which, of unknown
origin, handed down from remote antiquity, often obscure,
and frequently misconceived, influenced the public opinion
of each tribal community as to what it was right should be’
done in each particular case. The Brehons were gradually
approaching the idea of general legal propositions by an
induction from numerous and distinet cases which had been
decided in accordance with pre-existing customs.

This mode of dealing with legal questions has been largely
illustrated in the preceding volumes; assuming an individual
case to have resulted in a concrete decision, they vary to a
certain extent the constituent facts of the case by adding -
some, or striking out others, and speculate as to the variation
in the decision which should have followed such an altera-
tion in the facts. This mode of dealing with legal questions
naturally fell in with the idea that all legal rights should be
treated from a negative point of view, that is, considered
not with the object of being enforced, but rather of being
compensated for when infringed, the amount of such com-
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pensation heing assessedin fixed ratios with reference to
the varying circumstances of each case.

To record the existing customs of their tribe was not an
easy task for the ancient lawyers, for it involved the
necessity of reducing the indefinite general opinion of the
tribe into a series of abstract propositions by a wide induc-
tion from particular cases. The most indefinite custom
cannot exist, or be transmitted, without being reduced to
some formn which is capable of oral transmission, and in
every uncivilized commmunity certain ancient rules, dealing
indifferently with moral and legal matters, are handed down
from fither to son, and remain the exclusive possession of
the clders of the iribe and the sages of the law. Such
ancient rules, when preserved, rarely afford any distinet or
reliable information; they are intended to serve as catch-
words or suggestions to assist the memory to recall what
had been previously orally communicated ; generally in a
rythmical form,alwaysin language condensed and antiquated,
they assume the character of abrupt aud sententious proverbs,
the drift of which cannot be more than vaguely guessed at.
Collections of such sayings are to be found scattered
throughout the Brehon Law Tracts, and in them, if any-
where, are to be found whatever abstrect legal propositions
the Drchons possessed ; it is to be regretted, although it may
ba. naturally anticipated, that but little clear and definite
information can be extracted from these passages. If we
were certain that they were preserved in their original forma,
and had no doubt of the accuracy of the translation, yet
the actual meaning and practical application of these brief
and oracular utterances would be to a great extent a matter of
mere speculation ; such, however, is far from being the case,
and the modern critic approaches the consideration of them
under great, if not almost insupcrable, dificultics. The
first inquiry naturally is, whether we possess an authentic
Archaic text; upon this preliminary and cardinal question it
is impossible not to fee] most serious misgivings ; however
ancient any particular rule, or rather apophthegm, may be,
the grammatical form of the language in which it is
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expressed cannot claim very high antiquity ; it is manifestly
much later than the Irish of the glosses; the words have
lost their inflexions, but the sentences have not assumed a
logical construction, and their present form very much
resembles a Latin inscription in which the inflexional
terminations of the nouns and verbs have been erased.
Both the text and matter of popular literature orally trans-
mitted undergo a constant assimilation to the language and
ideas of the day; but many exawmples prove that ancient
formulee handed down as the exclusive possession of a
comparatively small number may at length become unin-
telligible even to their exclusive custodians; the Salian hymn
of Numa and the litanies of the Arval brothers were repeated
long after their direct meaning waslost. Although it cannot
be contended that the text of the Brehon law had become
as absolutely antiquated as the formulee last alluded to, it is
evident that the commentators felt that they were dealing
with an uncertain and difficult text; the numerous and
often conflicting glosses, and the commentary, sufficiently
prove this. The original text may perhaps have been as much,
and as little, understood by the Brehon of the 16th century
as the original text of the laws of the Decemviri by the
Roman of the 1st century

An ancient legal text is further very much embarrassed by
the necessary use of purely technical terms, which can have no
life or meaning apart from the societyin which they originated,
and which when once lost can never be recovered. The ex-
tensive reforms effected during the present centuryin the Eng-
lish Real Property Law have already rendered obsolete a large
proportion of the terms of legal art which were familiar to the
cotemporaries of Lord Kenyon. Inthccase of an hereditary
profession, as was that of the Brehon judge, the use of
technical terms throws about the simplest operation the air
of mystery, in which the exclusive possessors of any
speciality desire to hide their calculations; and thus by
every profession whose members assume an abstruse charac-
ter, beralds, lawyers, theologians, &c., there are used vastly
more techniqal words than are necessary, the object of which -
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is rather/to cloak ctrivial; than to express complex, ideas.
Difficulties arising from this cause occur plentifully in every
Brehon law tract.

. The task .of translating the original text is further
embarrassed by the ordinary absence of punctuation in
the manuscripts. When the sentences in a paragraph
are intended to be fully developed, an intelligent reader
supplies for himself the want of punctuation (which is a
very modern invention), and successfully follows the sense
of the authors as it is gradually developed. The original
Brehon text consists altogether of curt and proverbial cx-
pressions, which rarely attem)t the completeness of a sentence,
and are strung together without an attempt at logical or
grammatical connexion ; indeed it may be fairly supposed
that if one of these parugraphs had been read through to a
Brehon judge for the first time, evenly and without strong
accentuation, he would have found himself much perplexed
if required to explain the meaning. It is apparent that the
most ancient passages possesscd a rythmical structure, and
that the movement of the verse, and the pauses in the lines,
threw out separately and emphased the curt and unorganized
apophthegms.  Passages of this character, when all the
words are reduced to the one dead level by being successively
written out without stop or accent, are absolutely deprived
of all the aids to their comprehension, which their author
assumed would be lent to them by the voicz of the oral
teacher.

Editors of such a text must exercise {he utmost caution,
and are exposed to constant temptations. The first neces-
sary step which should precede translation is to break up
the text into the proper paragraphs and sentences. Tle
formn of the text gives no indications how this should be done,
aud hence in the present case the logical process has been
often inverted, the punctuation Leing fixed with reference
to an a priori conjecture of the general drift of the passage.
Such speculations, however ingenious, are ‘always practi-
cally of little value, when a large proportion of the words

- are technical terins, the precise meaning of which is unknown
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to the author, . The editors of this volume, which contains
many passages of peculiar difficulty, have felt themselves
forced to reconsider the principles upon which the more
ancient text should be translated, and to lay down some
rules for their own guidance in the matter. They have
come to the opinion that the only consistant principle upon
which a translation of the archaic passages can be based is to
adopt the explanations of words contained in the glosses, and
to assume the corrcctness of the views as to the general
meaning of the text expressed in the commentary. It may
be easily conceded that the authors of both the glosses
and commentary were themselves unablé to translate the
text with accuracy, or with certainty to divine its meaning;
but their condition in respect to the modern editor is as
tivilight to absolute darkness. At what date the original
family and tribe-system was broken up in Ireland; whether
it had not been superseded by another organisation even
before the date of some of the commentators of the Brehon
law tracts, is a question which cannot be answered without
much consideration and further examination of both the
Brehon law and the existing materials of Irish history; but
whether the original Celtic family and tribe-system did or
did not exist in its completeness at the time of commen-
tators, they lived under the influence of the ancient tradi-
tional law, and must, as an hereditary caste, have cherished
the recollections and spirit of the old customs, the exact
knowledge of which may even have ceased to be of practical
importance. As a means of understanding the present, as
even a fragmentary survival of what was once uscful know-~
ledge, every lawyer learns as a matter of course much which
is really obsolete and unpractical. The English law student
is instructed in much of the law which has been long since
advantageously abolished. The theory of the feudal system,
the origin of the manor, the feigned proceedings by fine and
recovery, are taught wo modern students, who may never
have any need practically to apply them ; but by this process
, the tradition of the old real property law of Fngland is
handed on; and a second rate practitioner of our day could
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to some/extent)explainia case in the year books which
would be absolutely impenetrable to the trained mind of an
accomplished civilian. Before attempting to fix the mean-
ing of any passage in the original text, the editors have
consulted the glosses and commentary with the view of
ascertaining what the original commentators understood the
general drift and meaning of the text to be, and the punctu-
ation and translation has, as far as possible, been based upon
the assumption of the correctness of the views of these
early -critics. The more any student becomes conversant
‘with the ancient texts, the more he must be impressed with
the fact that any other mode of dealing with them is
wholly conjectural. It is possible for an ingenious editor,
by a due application of stops, and the interpolation of words,
supposed to be understood, in italics, to produce any results
he may desire, and by such a process a very plausible and
consistent appearance wmay be given to a translation which
bears a very feeble (if any) resemblance to the original. It
is the simple duty of the editors of thé present volume to
give the public a translation as correct as possible of the
Irish text,and they have anxiously abstained from the con-
stant temptation to translate this text in accordance with
their preconceived views of what it ought in any given case
to mean; they at the same time desire to warn students of
the subject that in their opinion the present translation of
the original text can not be received as final or satisfactory :
it is essentially tentative : that other students will differ
from it in many particulars is certain; that some may sue-
cessfully revise and correct it is most probable ; neither the
late distinguished scholars, who originally translated the
MSS., nor the present editors, nor any future critic are certain
to be always successful in dealing with such a subject matter.
The reader cannot be too clearly reminded that the transla-
tion of the original texts has been conducted upon the
principles before stated ; that conjectures founded upon the
supposed meaning of detached passages of text, and unsup-
ported by the commentary are uncertain; and that the
commentary, not the text, is, in the opinion of the editors,
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the reliable/basis for any conclusions or further speculations.
These observations are the result of a prolonged experience
in dealing with these Brehon texts; the most difficult of the
passages in question have been translated and re-translated ;
frequently the translations were apparently most consistent

_and probable, but again and again they have been found to

be inconsistent with what the glossists and commentators
manifestly understood them to be, and in many such
instances the editors had finally to admit that their own
views as to the meaning of the text were, although perhaps
ingenious, altogether mistaken. As to the technical legal
terms occurring in the text, the editors have desired to
translate them as far as possible; it must be observed that
such words cannot find an exact equivalent in any modern
Janguage ; the complex ideas represented by these words
were, as is the case of all legal terms of art, formed under
peculiar and transitory conditions of society, and their real
and living use and meaning perished with the system out
of which they sprang. Their meaning can be only approxi-
mated by a diligent comparison of the divers passages in
which they occur.

L
THE TRACT ENTITLER'ON TAKING LAWFUL POSSESSION.”

THE first tract contained in the present Volume is entitled
“On Taking Lawful Possession,” and the importance and
peculiar meaning of this title will be obvious from the
subsequent observations.

The first portion of the original text down to page 33 is

" obviously composed as a consecutive treatise dealing with

the symbolic ceremonial by which an action for the
recovery of the possession of land ‘was instituted; the
latter portion consists of a selection of isolated rules, some
dealing with hereditary succession to land, others having
no more than an incidental connexion with those which
precede them.,
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Thisg ‘tract, in’ itself of obvious utility to the practising
Brehon, is the subject of lengthened and clcar explanations,
and it would appear that the commentary annexed to the
text is formed by combining several antecedent commen-
taries from different manuscripts, inasmuch as very similar -
notes upon the same passage succeed each other in the text.

The great importance of this tract arises from its ex- -
hibiting in the clearest manner the mode in which the
judicial authority of the Brehon arose, and the series of
legal fictions by which a defendant was constrained to
come into court, and to submit his case to the jurisdicticn
of the customary Judge. It is most interesting to observe
that the authority of the Brehon among the Celtic Irish
arose in precisely the same manner as that of the Judges,
by whatever title they may be called, among the other
Aryan tribes; that the peculiarity of the Brehon system
does not prove any abnormal orgavization of the Celtie
tribe, but was in truth but an instance of archaie survival ;
and that a Roman might have recognised in the proceedings
before the Brehon the ancient and technical formulse, from
* which with difficulty and after long delay the Civil Law
succeeded in freeing itself. .

The evolution of the idea of law and judicial authority
is inseparable from and follows that of government and.
social organization; the judicial system of the Celtic Irish
was permanently fixed by the arrested development of their
social organization, from many causcs, which it is not
intended here to discuss, but most of which weére originally
physical. The Celtic Irish never formed town communitics,
or were subject to any vigorous central authority; it was
utterly impossible, thercfore, that they could attain to ideas
of law, which are evolved by the needs of a more complex
civilization ; the peculiarity of the Brchon is that profes-
sional lawyers of great acuteness and considerable technical
education developed in numerous written works the logical
results of a purely archaic customary Jaw.

In the introduction to the last volume we drew special
attention to the fact that all judicial authority, at least
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among the Aryaior) Indo-European tribe communities, is
originally derived from a system of voluntary submission
to arbitration, and we treated the Brchon process by dis-
tress as a legal fiction illustrative of this principle; the
formulie necessary for the institution of actions to recover
the possession of land, and which are dealt with very
fully in the present tract, in a remarkable manner illustrate
this rule, and present extraordinary analogies to the ancient
processes of the Roman law. We desive very briefly, and
with special reference to the furms of actions—the subject
of this tract—to re-consider the origin and theory of
judicial authority in primitive communities. Every archaic
society is governed absolutely and exclusively by “ Custom,”
which may be defined as the acquired habits of any human
community. Whence any such habits were originally
acquired, or when any society began to acquire and trans-
mit any fixed modes of acting, are questions wholly foreign
to this introduction ; we must accept as a fact that every
human community appears to have acquired certain habita
of acting, and that the surrounding physical conditions -
have been most influential in either originating or modifying
them; abstract ideas of right or wrong are very obscure in
the members of a primitive community ; even in the ordinary
~ affairs of daily life they consult their own comfort and
advantage much less than do the members of a civilized
society, and do and endure many things because their an-
cestors did or endured the same, for the local opinion
of the tribe believes that their ancestors were wiser than
themselves, and what has heen shall continue to be done.
In such a state of society the ordinary incidents of life, such

as the birth or death of any member of the community, .

&ec., are followed by fixed and well-known results, and
the status, property, and position of each individual depend
upon, or are affected by, the occurrence of a well-understood
fact, or group of facts. The progress of any such society
arises from the efforts of individual members to get rid
of the custom which restrains their personal freedom, to act
otherwise than the unwritten law of public opinion decrees
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that'they must'act, from the struggle of the free will against
the local custom. Insuch communities the individual dares
not attempt to attain his object by open contradiction, or
repudiation of the venerated local usage, and strives, there-
fore, to effect his purpose through fictions by means of which
the custom is violated in fact, though observed in appearance.
If & man, who desires to do something which he is forbidden
to do directly, observes that in the event of certain facts
occurring the custom will allow him to do what he desires,
he may artificially produce the requisite state of facts, and
then, in apparent conformity with the custom, circuitously
effect what he could not have directly accomplished; in
such a case a series of acts are consciously done solely for
the object that a certain effect may follow; the object
desired is the consequence of the act done, and arises
from the actual pre-existence of thc necessary antecedent
fact; gradualiy as it is understood that the custom can be
thus evaded, the necessary antecedent acts became less and
less real, and finally assume the form of a symbolical, or
pantomimic performance, which, with the object of individual
convenicnce, is gradually more curtailed, until at last it is
simply alleged or verbally asserted to have been performed,
and matters are allowed to proceed upon such assumption.
Up to this point it is manifest that the necessary antecedent
facts must be fully and correctly performed, simulated, or
alleged, and that any failure so to do, or incorrectness in so
doing, must result in the failure of the whole operation.
Finally, the exception having become more familiar than the
rule, the society begins to believe that the individual has a
right to do directly what he has hitherto affected indirectly,
and the formula, which originally was the foundation of the
matter, is discovered to be an unmeaning technicality and re-
jected altogether. The ceremony of marriage among half
civilised nations is the most obvious instance of this fact,
and the form of marriage by wife-capture existed in Rome,
as in many other communities, for centuries after the date
at which its meaning was so utterly forgotten that historical
romances were invented to account for its origin. As to
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‘transactions- of this kind during the intermediate period,
when the necessary antecedent facts were merely simulated
or alleged, two points must be observed; first, that unless the
simulation was correctly performed, or the allegation full and
complete, no results at all followed, and secondly, that if the
ceremony was correctly gone through, precisely the same
results followed as would have resulted from the real occur-
ence of the facts simulated to have occurred.*

The jurisdiction of Judges was gradually established by
a series of fictions. Inthe ongmal tribe each “ paterfamilias”
ruled as of right those under his absolute jurisdiction ; but, if
differences arose between' members of two distinct families,
there was no original authority to which either could appeal ;-
such disputes -could be decided only by a recourse to force
and arms; the manifest inconveniences of such a system
called for some remedy, as the society progressed towards
order and civilisation. At some period there arose a custom,
or general public opinion, that under certain definite circum-
stances the hostile litigants should submit their quarrel
to the arbitration of the tribe, and that the question in
dispute should be decided by reference to the assumed
pre-existing custom.

The rule that in such cases recourse should be had’ to
arbitration was in its inception one of imperfect obliga-
tion, and the contending parties might still insist upon
the natural right to assert their cLums sword in hand;
the regulations as to Juchcml process among the ea.rly

* The common recovery in the English law was one of the most elaborate’ nnd
successful of legal fictions; by this process the owners of estates tail succeeded in
practically repealing the Statute ‘‘ De donis.” The original form of procedure in
actions of ejectment is often described as another instance of legal fictions; bat it
does not fall within Sir IL 8. Maine’s definition of the term ; it was not introduced
to create or attract jurisdiction, for the Court of Common Bench' had original
jurisdiction to decide the question really in issue; and it produced no chauge in
the rules of the Common Law relative to titles to land. In its inception it was
nothing more than a fraudulent abuse of the procedure of the Court arising from
the alteration in the form of judgment entered up in actions commenced by the
writ “ de ¢jectione fermae ;" and the alterations in the procedure, which established
it as the ordinary action for the rccovery of land, were mtrodueed by the Conrt
ftaelf,

b
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Norse settlers in Iceland illustrate this most clearly ;*
but gradually the increasing pressuro of public opinion
caused the reference to arbitation to become the accepted
and normalmode of decidingdifferences between themembers
of the tribe. It is to be observed that the public opinion,
or custom, did not require the intervention of the arbitrator
until the dispute had reached a certzin point, viz., until the
public peace of the tribe was broken by the occurrence of
~ actual hostilites between its members. An individual could
not institute a suit to determine a right as against his
neighbour; but if he assailed his neighbour, spear in hand,
the community required both to submit their rights to
arbitration. The plaintiff, therefore, who desired a judicial
decision upon his claim, proceeded openly to assert his
right in an hostile manner, confident that upon the inception
of the combat the other members of the community would
intervene and enforce the custom of arbitration against both
parties ; the neighbours would not, however, step in between
the parties until matters had gone on to the point at which
"the custom required a submission to arbitration, nor could
the defendant be required to admit that the custom applied
to his case, unless all the preliminary requisite circumstances
had actually occurred. The pantomime of actual conflict
had to be correctly acted up to the critical point, otherwise
there would be no basis for the jurisdiction of the arbitration,
and it should not be pushed beyond a definite point, other-
wise actual conflict would have occurred, the very thing -
which the plaintiff desired to avoid. Hence the extreme
technicality of all the early procedure, which proceeded upon
this theory, and the fact that ancient lawyers devoted their
attention to the formule requisite to bring a defendant into
court, and disregarded the principles upon which the case
should be decided when brought before the arbitrator ; for the
decision of the case it was assumed that the existing custom

* & Then Flosi spurned the money, and said he would not touch a penny of it,
and then he said he would have only one of two things; either that Ianskuld
should fall unatoned, or they would have vengeance for him.* (The story of Burnt
Nijal, vol, 2, p. 1565.) This was after the judgment, and the tender of the com-
pensation.



INTRODUCTION. Xix

was sufficient, and the « sensus communis ” of the members of
the community evolved the presupposed usage which ruled
the case.® Ignorance of the prescribed formula deprived a

* The proceedings at the trial at the Ilill of Law in the second volume of the
Burnt Njal fllustrate this fact, and prove that the technical terms relative to
various classes of wounds, &c., and the mysterious and obscure proceedings
incident to an action, were not peculiar to the Brehon Law. The course of
the proceedings in this case may be briefly stated as follows: —Nord, the nominal
plaintiff, gives technical notice of the institution of suit (p. 235); Flosi, the de-
fendant, in the night secretly resigns his priesthood and joins the Thing of Askel
to escape the jurisdiction of the Court (p. 239); the next morning Mord opens
his case with the following notice—** I take witness to this, that I except all mis-
takes in words in my pleading, whether they be too many, or wrongly spoken, and’
I claim theright to amend all my words, until I have put them into proper shape.
I take witness to myself in this™ (p. 242) ; the first objection taken is in the nature
of a challenge of the array, viz., that two of the neighbours on the inquest were
relatives to Mord, one his godfather, the other his second cousin (p. 248);
Thorhall, the adviser of the plaintiff, demurs to the challenge on the ground * that
he chsllenged them not for their kinship to the true plaintiffs, the next of kin, but
for their kinship to him who pleaded the suit ” (p. 250). The demurrer is allowed.
The defendant again challenges the array on the ground that two men on the
inquest were lodgers only, not householders (p. 250). Thorhall replies that the
men qualified as owners of cattle of a value equal to that of the requisite
qualification in land (p. 252). This was a novel puvint. Flosi said to Eyjolf—
“ Can thisbe law?" Eyjolfsaid hehad not wisdlom enough to know that for a surety,
and then they sent a man to Skapti, the speaker of the law, to ask him whether it
were good law, and he sent them back word, ‘‘ that 52 was surely good law, though few
knew it " (p. 2562). Then followed a challenge to four of the inquest; ‘¢ for those
sit now at homs who were nearer neighbours to the spot™ (p. 258). To this
challenge Thorhall demurs on the ground that a majority of the inquest was
rightly summoned, and that therefore the case should proceed, wherenpon a farther
application is made to Skapti, who replics, ** More men are good lawyers now than
I thought. I must tell you then that this is such good law in all points, that there
is not & word to be said against it; but still I thought that I alons would know this,
now that Njal is dead, for he was the only man I ever knew who knew it.” The
inquest are then called on to give the verdict, which thcy do without further
evidence, for they themselves were the witnesses (p. 256). The plaintiff goes then
before the Court, and proves the finding of the inquest as to the fact, and the
defendant, Flosi, is called to defend the case, or rather to show cause against the
finding. Egyjolf, on behalf of the defendant, pleads to the jurisdiction of the
court, which was the Eastfrithersthing, whereas Flosl, being now a Thingman of
Askel, was within the jurisdiction of the Northlandersthing. This objection was
fatal; but a second suit is immediately instituted against Flosi for contempt for
court for employing a lawyer in the court to whose jurisdiction he was not subject,
‘for having brought money into the fifth court™ (p. 261). This step was taken
to compel Flosi to withdraw the plea to the jurisdiction. Other technicalities -
follow, but the litigation finally resolves itself into the * Battle at the Althing. ”

b2
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man of, not of the right, but of the possibility of bringing his
antagonist before a Judge ; and the possessors of the requisite
" mysterious forms, whether patricians, pentiffs, or Brehons,
- thus acquired the advantage of being the sole possessors of
these secret and essential forms. Thus, in the Roman law,
the term “actio” became the generic designation, which
signifies a particular form of procedure taken as a whole
including the cercimonies, acts, and words, which constituted

it; all of which had to be correctly gone through before

the Judge had any jurisdiction in the matter. The case of
the Romans proves that it is quite possible that an actual
* written law should co-exist with.such a purely archaic
- conception of the position and jurisdiction of the Judge.
This period in the development of Roman law is clearly
illustrated in the following passages:—
~“The Quirites (men of the lance) had, in their judicial
customs, even to the promulgation of the tweclve tables,
forms of proccdure, assimilated to acts of violence, and
to the combat, in which we at once see their predominant

characteristic, the military life, and the important part -

played amongst them by their favourite instrument, the
lance; as also the predominance of the sacerdotal and
patrician elements, which had regulated the forms, and
which had preserved the pantomimic action of former
days.’*

“The actiones leges were compleled in jure before the
magistrate, and this was the case even when it was necessary
for him to appoint a Judge. This was the form, the prelimi-
nary step;”t (that “is, the intervention of the state did not
proceed beyond compelling the parties to submit the quarrel
to an arbitrator; the state did not pretend itsclf to enforce
the law in the first instance);

“But notwithstanding the fact that the sacramentum,
and the judicii postulatw were generally forms for the
enforcement of all substitution of rights, and that they had
in all casesa certain uniform characteristic, however much
the dctailsandnecessary formulee, adapted to each individual

* Ortolan, History of Roman Law, sec. 140, t Id, sec. 142,
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case, might \vary inl each instance, according to the nature of -
the law, or according to the provisions of the law upon
which the right was based, it was necessary that the parties
should be familiar with the acts and cercmonies smbed to
their particular case.”*

“Such was the early system of procedure amongst the
“Romans. Its characteristic was symbol ; it is here that we
find the lance, the tuft of grass, the tile,and the material repre-
sentation of ideas, or of objects. It is here that we find the
gesture, tho legal pantomime, the simulated act of violence,
the fictitious combat (manuum consertio), for the most part
symbolising the transactions and processes of an earlier and -
barbarous period ; here we find the utterance of sacred terms,
and he who should be so unfortunate as to say ¢ vine”
(vites) in an action concerning vines, instead of using the
word “arbores,” which was the religious term peculiar to
the law of the case, would lose his action; here -we find the
impress of the sacerdotal finger; we see it in the sacra-
mentum, the preliminary deposit of money in the hands of
the pentiff for the benefit of public religious service; we see
it in the pignoris captio, accorded subsequently on occasions
in which religious sacrifices were concerned ; and it is here
we find the weight of patrician influence. The magistrate.
was a patrician ; the Judge could on.ly be selected from the
order of patricians; in one word, jus and the yudwvwm
were in-their hands.”t

The explanation of the latter statement plainly”is that
it was the original tribe, not the mere sojourners or strangers
on the spot, who had the right to intervene to preserve the
peace, and that none but a member of the original tribe
could be assumed to know the local custom. -

The Roman ceremonial to which we desire to draw particu-
lar attention, as presenting peculiar analogies to the Brehon
procedure detailed in the present tract, is the manuum conser-
tio, which formed portion of the symbolic action which took
place in the process known as the “sacramentum.” This

'® Id., sec. 148. . + 1d., sec. 144
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proceeding appearsto benothing else than a personal conflict
between the litigants, foughtout overthe subject matterindis-
pute; if the subject of dispute was such as could not conve-
niently be carried or led before the prwtor, a portion was
.- brought into court, and the formalities were enacted over it as
if it were the whole (deinde in eam partem quasi in totam
rem prasentem fiebat vindicatio). If it was a flock of sheep
or herd of goats, a single sheep or goat, or single tuft of hair
was brought; if it was land, a clod ; if it was a house, a tile,
(Gaius IV § 17 Poste's translation). The essence of the action
was an actual combat over the subject of dispute; a mere
personal conflict apart from the subject matter in disputo
was not sufficient to compel a submission to arbitration as
to title ; the actual “res” or its symbol must have been fought
across by the contending parties. It is remarkable how far
even at the date of Gaius, the original form in actions as to
the possession of land had been symbolised for the conve-
nience of the parties. Originally, when land was the subject
of controversy, the pretor repaired with the litigants to the
spot, and they there performed in his presence (injure) the
ceremony of the manuum consertio. At this stage of the
procedure, the breach of the peace was designedly produced
in asymbolic form, but every thing else was real. When,
however, the Roman territory became too extensive for the
praetor to attend every such fictitious combat, the cercmony
was adapted to the change in circumstances, the presence
of the preetor was dispensed with ; the parties, accompanied
by their respective witnesses, performed the manuum con-
.gertio upon the ground in dispute, and carried a clod as
portion thereof to the preetor, and then matters procceded
as if the preetor had been present upon the locus in quo
during the performance of the ceremony. Subsequently the
necessity for the litigants to resort to the lands in dispute
was dispensed with; they left court and again returncd, it
being assumed that they had in the meanwhile repaired to
the landsin question ; that is that the statement that there
had been a manuum consertio became an untraversable
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allegation in the pleading, and of course was soon absolutely

dropped out and disregarded.*
The Brehon procedure for the recovery of land is identical

with the Roman form up to the point at which the contest
for possession was reduced to a mere symbolic formula ;
probably from the small extent of the tribe lands in which
such disputes arose, the further step of substituting an
untraversable allegation that a conflict had arisen for an
actual or simulated conflict did not occur to the Celtic
lawyers; but the procedure, although crystalised in this
archaic form, was modified to suit the circumstances of
different cases, and was adapted to admit what in our

* Mr. Poste in his edition of Gaius (p. 499, 2nd ed.) asks the question, * What
was the exact nature of the ‘maauum consertio?'” Upon the analogy of the oath
taken by the parties in the wager of battle in the old English law he conjectures
that the term was equivalent to Jefiwpa, an oath or pledye that the party believed
in the justice of his case; in the first edition of Lis work he adds, “ It must be
confessed, however, that none of our anthorities allude to the oath (jusjurandum)
having formed a part of the procedure by sacramentum, and possibly the manuum
consertio was merely a symbolic battle.” In his later edition he adds “Isit
possible when we consider the common Aryan descent of the Romans and our
Teutonic ancestors to suppose any connexion between the forms of Roman and
Teatonic litigation? Or, was manuum consertio merely a symbolic battle, an
idle reminiscence of a process belonging to a period anterior to the existence of
public tribunals, the period of self-help, when the remedy of the litigant was to
redress his wrongs by the prowess of his own right hand? Or was manaum
consertio, like Diductio and Vis ex conventu, a fictitious trespass necessary for
the basis of the penal (?) proceedings by sacramentum? Or was it merely the
means of identifying the subject of litigation? ” (p. 500). The supposed analogy
between the Roman action and the Wager of Battle is very doubtful. The
English proceeding was one of the modes of arriving at a finding upon the issue
of fact arising upon the pleadings, by an appeal to the Divine power to testify as
to this fact by giving the victory to the party in the right. The assertion of right

* was an appeal to the Divinity by both of the combatants, who might be hired
- champions, but ought to be persuaded of the truth of their cause. Upon the
result of the combat depended the finding, as to the question of fact, upon which
judgment was entered. What resemblance there is between these cases it is
difficalt to see. There can be little doubt that manuum consertio is to be trans-
lated in its ordinary meaning as a combat, not a * symbolic battle, an idle remin-
iscence of & process belonging to an anterior period,” bat, for the purposes of (Re suil,
an actual combat, as for the purpose of barring an estate tail, the recovery was
an actual action, pleaded to and defended by the fenant in tail ; and the judgment
over in warrentee against the vouchee was full compensation to subsequent tenant
in tail and the remainder men,
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present system of English pleadings would be described as a
counter-claim, ‘

It is to be first observed .that the introduction of the
community for the purpose of compelling the parties to sub-
mit to arbitration, was quite independent of any intention
or desire of the parties that there should be an adjudication
a8 to their several rights to the land in question; it arose
from the existence of the fact that two cluimants were at
one and the same time in possession adversely to each other
of a certain piece of land. This is very clearly shown by a

“case cited in the commentary.®* Ninne, the son of Matech,
with three horsemen was on his way to Ulster; they
unharnessed their horses upon certain lands, which had
previously belonged to their tribe; this fact was unknown
to them, they had no intention of making any claim to the
lands in question, and their halt there was mercly accidental.
The occupicr of the land required them to. depart; “Then
the two, who were with Ninne replied; ¢ It does not make
our claim greater that we have unharnessed our horses here;
it is not to claim our share therein.’ (The occupier replies)
“This is not easy, for it was your own before; they shall not
bo left there for that reason.” They did not know until
then that it had been theirs before. The person whose land
it was drove their horses from it by force. They afterwards
complained to Conchobar Mac Nessa concerning it, and he
awarded a fine for unlawful expulsion upon the person who
drove the horses out of the land, and an equivalent for what
was driven off it, and he gave them lands in proportion to
their family.” ’

This story recognises the right of Matech to require
an adjudication as to his rights in- respect of the
lands, although the King compounded this claim by an
equivalent given out of his own lands. This bare fact of a
contest for possession was gradually modified into a fixed
procedure by which notice of the intended entry was served
upon the occupier, and the transaction was witnessed and pro-

" bably regulated to members of the tribe, the occupier given

* Page b,
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ample time to consider whether he would abandon the lands
to the claimant, or submit the case to arbitration, and, finally,
damages payable to the occupier for an illegal entry secured
in the event of the claim proving unfounded. The entire
process in its fully elaborated state was tedious, requiring, if
the occupier simply remained quiescent, a period of not less
than thirty days. For ten successive days (or at least on the
first and tenth day) the claimant gave notice of his demand,
and of his intention to enter if no answer were returned;
on the tenth day, accompanied by his witness, and leading
two horses by their bridles, he crossed the boundary, and
remained upon the contested premises, but just within the
march, for a day and a night; he then retired, and during the
subsequent period of ten days (or at least on the middle and
last day) repeated the notices previously given; upon the
‘twentieth day he again crossed the march, with four horses
and two witnesses, and advanced onc third way towards the
centre of the lands. If again he received no answer from the
occupier, he withdrew, and for two days more gave notice
outside of his intention to make his final and decisive entry;
on the thirtieth day he again entered the lands with eight
horses, and with witnesses of whom a certain proportion
- were of the chieftain rank ( flaiths), and the others freemen
(feini); upon this last occasion he advanced to the centre
- of the land, and took possession, unless the occupier submitted
to arbitration. The prolonged period requisite for the notices
and several entries, was intended to allow the occupier time .
to consider whether he would consent to arbitration; and
the final entry was in such a form as to compel the occupier
either to abandon possession, or actually to resist, for it is
stated that, “unless law be offered to him before going over”
(which must mean the crossing of the boundary on the
thirtieth day), “it is not unlawful for him not to come out,
until it is ascertained whether the land is his or not.” If how-
ever, the occupier distinctly refused arbitration, and con-
tested the nghts of the claimant, the lengthened procedure
was unnecessary, and the matter was brought to an issue by
an actual forcible entry and occupation of the lands in
-question; “if it be certain to him (the claimant) that law
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will not'be! igiven to)him before going over” (i.e., before he
has crossed the boundary upon the thirtieth day), “it is
not unlawful for him that he has not given notice, provided
that he has brought the means of taking possession”; and
‘again; “if it be certain to him that law will not be ceded to
him, it is guiltless for him to go over with all his cattle.”

The symbolism of the procedure is evident ; the claimant
is to enter upon the lands in such a fashion as to show that
he is not sceking as a traveller to cross the piece of ground in
question ; he does not drive his chariot into or upon the
lands, for in such case his intention might be ambiguous;
his horses must be loosed from the chariot, and led by the .
bridle as if to graze; the duration of the first entry is -
intended to prove by a lengthened sojourn within the fenco
that his claim was not to traverse but to occupy ; on the first
two occasions upon which an actual conflict isnot anticipated, -
he is attended by a witness or witnesses to testify to the
performance of the essential act ; upon the third occasion he
is accompanied by witnesses, who must consist of members
of the noble and of the free class of the tribesmen. The
necessary presence of the former is remarkable; it is very pro-
bable that they are representatives of the community, whose
office would be two-fold ; either to intervene as the Roman
preetor in the actio sacramenti, if an actual conflict occurred,
or if the occupier abandoned the possession to recognise th>
claimant as the legal occupier of the land. That the arbitra-
tion must have rested upon either voluntary submission or
actual conflict, is manifest from the statement that the result
of an unresisted entry on the thirticth day by the claimant,
not followed by a submission to arbitration by the occupier,
was not in the nature of a judgment in rem, but mercly
legalised the plaintiff’s occupation until the question of right
was decided ; and thiis continued legal occupation had no
other result than to inconvenicnce the occupier to such an
extent as to compel him to discuss before the professional
arbitrator the question of right.*

* The Welsh process for the recovery of land is analogous to the Irish. * There

are three kinds of dadenhudds of land; and these dadenbudds are, a dadenhudd by
tilth and ploughings, a dadenhudd by car, and & dadenhudd by bundle and burden.”
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The symbolicalacts by, which a man expressed his inten-
tion of subsequently taking possession, and which upon the
last entry amounted to constructive possession, were mani-
festly unsuited to the case of a woman ; it was necessury for
her to represent in pantomime the mclden_ts of her owner-
ship, and if she failed in the appropriate details, the cere-
mony was wholly useless for the purpose of putting the
occupier in such a position that public opinion would require
his submission to arbitration ; thus when the Brehon Sencha,
with the design of causing the process to fail, declared that
the formule in the two cases were the same, blotches arose
on his cheek as a punishment for his unjust advice; nor
was he cured until his daughter Brigh communicated to
the female claimant the requisite symbolic acts for the
purpose of establishing her right to force the occupler to
an arbitration.

The exclusive possession of the knowledge of such ancient
forms was in all early societies the basis upon which rested the

¢ And these dadenhudds are not to be prosecated except by the son, in the place
where his father was theretofore, or in the place where his parents were formerly ;
for a dadenhudd is not to be sued by kin and descent.”

‘ Whoever is to prosecute dadenhudd by tilth and ploughing, is to remain upon
the land, without answering, until he may turn his back on the stack of the forth-
coming harvest, and that without answering to anyone, and the answer; and the
ninth day from the following calends of winter, law.”

“ Whoever is to prosecute dadenhudd by car, by having been with his car and

his household and his hearth, belonging to himself, or to his father before him, .-

upon that land, is to be there, without answering, until the ninth day, and then
give an answer; and at the end of the second ninth day proceed to law.”

“ Whoever is to prosecute dadendudd by bundle and burden, by having been
with his bundle and his burden, his fire, himself and his father before him using &
hearth, upon the land, is to be there, without answering, three nights and thres
days, and give an answer; and at the end of the ninth day, law.”

 And the dadendudds are not to be adjudged to anyone, unless there shall have
boen a grant and delivery of the land to him previously by the lord.” (Ancient
Laws and Institutes of Wales, vol. L, p. 171.)

It is to be observed that these forms of action are confined to claims founded
upon actual ouster, or by lineal descent to lands granted to individuals in several
property. The narrow limits within which & claim by hereditary descent were
restricted by the Welsh law are subsequently explained in the section of the
Introduction dealing with the £ne and the gsilfins organization. The full details
of the procedure in such cases are in the same work, vol. ii., p. 277,
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power of  the:sacerdotal or patrician classes. If the correct
fulfilment of ancient traditional litanies, or the dramatic
performance of a complicated pantomime, was necessary for
every tribe man who desired to accomplish his devotions or
to assert his right, the class, which possessed the traditional
and requisite formule, exercised an undefined but un-
limited influence over the uninitiated lower order. The
first step towards the establishment of original judicial
power, was the publication, or perhaps the vulgarisation, of
the antique formulse. A knowledge of the custom was practi-
cally useless unless accompanied with the further knowledge
" of the appropriate form of action ; hence immediately after
the passing of the Twelve Tables a further effort was made
to prescribe regulations for the forms of procedure, or the
actions of the law (leges actiones); and hence the severity
of the blow inflicted upon the Patriciate by the devulgation
of the formule by Flavius Fimbria. There is some incon-
sistency between the text and commentary as to the form
pursued by a female claimant, but upon the whole the
principle of the variance between thc two ceremonies is
obvious; the symbolical acts to be performed by a woman
represented the ordinary incidents of her occupation of the
land ; for the horses led by the man, in her case were substi-
tuted the same number of sheep ; the period of thrice ten
days was in her case reduced to thrice four days; she made
three successive entries, first, with two sheep and one female
witness; secondly, with four sheep and two female witnesses ;
" and lastly, with eight sheep and three female witnesses; the
text cites what must have heen considered the leading case
" of the woman Ciannacht, which contains further particulars
of the procedure which had apparently fallen into disuse
before the date of the commentary. It was necessary for
the claimants of either sex upon the first entry to remain a
full day and night within the fence, and by the commentary
it appears that upon the second entry also it was nccessary
for the woman to remain for this period upon the lands; the
witnesses therefore who accompanicd her upon these ocea-
sions were women, not men; but upon the occasion of the
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third and final entry she “claimed her right with a male
witness.” Whatever be the reason that upon the two first
entries the witnesses were female (as to which the gloss gives
a curious cxplanation), it is evident that the witness upon
the occasion of the third entry was required to be a male,
and we may infer that this arose from his fulfilling not
merely the duty of witnessing the transaction, but of inter-
vening, in the name of the community, in the manner above
suggested. The original also represents Ciannacht not only -
to have driven the appropriate number of sheep into the
land, but also to have carried with her a sieve, a kneading
trough, and a baking instrument (probably a griddle); these.
a.rtlcles clearly indicated her intention not merely to enter,
but also to remain upon the lands, and to perform the duties
of her position as housewife.

This ceremonial, necessary as a genera.l rule for the asser-
tion of a claim to the possession of lands, was, from its
nature,in some instances impossible, and in many incon-
venient; and the form was therefore varied to suit the
peculiar nature of the case, hence the passage in the text:— -
" “There aresevenlands with the Feini—into which cattle are
not brought for entry ; it is men that are required” (p. 7); and
that in the commentary :—“ the same number of cattle which
is brought to take possession of the other lands is the number
of men that shall be brought ta take possession of these lands ”
(p- 9). The two first cases excepted are those in which the
entry with horses was absolutely impossible, viz., (1)a dun fort
without land, or (2) a church without a green ; the four next
~ exceptions are cases in which the horses to be brought upon _
the land would be exposed to some necessary peril, viz., (3)
“a land upon which there are plunderers,” which is glossed
as meaning a land upon which the cattle have been killed ;
this is a very ambiguous expression, and may bear two
entirely different meanings, according to the reference of the
term “plunderers,” either the persons in occupation, or to

third parties; the general object of the exception is that
the claimant should not be obliged to go through the details
of the ceremony, if there were reason to anticipate his
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horses would be injured or stolen; (4) an island into which
it would be impossible, without great inconvenience, to
bring the horses; (5) land the cattle upon which were
suffering from murrain; (6) land th® cattle upon which
were upon certain contingencies liable to be seized by
some local potentate in exercise of some customary right.
Two instances of lands of this description are given; the
lands of Tir-Mudhain, the cattle upon which were forfeited
to the King of Caisel on the day on which he assumed the
sovereignty, because the inhabitants of the lands had killed
a former King of Caisel; and the lands of Rod-Adamair,
the cattle upon which were similarly forfeited to the Coarb
of Lismor the day on which he assumed the Abbacy, a custom
.explained as the reward granted to Saint Mochuta, the
founder of Lismor, for having expelled a serpent out of the
lands in question. In both these instances the lands were
subjected to some curse or penalty, in expiation of the sins of
their former owners, and such exceptional rights should not
be confounded with any of the feudal incidents ; (7) the last
excepted case is that of “land which the chief divides after
the death of the tenant (occupier), where a hole is made,
where a stone is put.” It is evident that this passage was
ambiguous to the glossists and commentators ; the immediate
gloss upon thé text is perplexed and contradictory ; it seems
to explain the exception as referring to any proceeding on
the part of the chief to re-enter upon a portion of the tribe
land (dibadh land), after the death of the member of the
tribe to whom it had been allotted, for the purpose of re-
distributing it. In a later passage of the text, which occurs
in page 21, there are two classes of land excepted in the
following words, “except in the case of the lands of Conn
Cetcorach, or of land devoted to the support of a mansion
which is a Nemeadh-person’s,” the latter of these exceptions
manifestly corresponds with the sixth exception of the
passage in the 7th page, and it may be assumed that the
former exception, in the latter passage, agrees with seventh
exception in the earlier portion of the work; this is
rendered certain by the explanation in the gloss that the
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phrase “Conn Cetcorach’s land ” denoted some particular
portion of the “dibadh ” land ; the gloss in page 23 explains
the exception as referring to a contest between tribesmen
upon a re-distribution of the land by the chief, but adds the
very difficult passage, “as to the land which is lent or let
for rent, it is into it the requisites for taking possession are -
brought.” That the ancient ceremonial should be exclusively
(or at all) applicable to lands let upon rents, is highly im-
probable, and it is in contradiction to the cases of Ninne
son of Matech, and Ciannacht, which were evidently con-
sidered as leading authorities. The only explanation of the
gloss which can be suggested, is that the glossist intended
to distinguish the two classes of lands; those held in common
by the members of the tribe, and divided and re-divided
among them by the chief, to which the entry with horses
was not necessary ; and those held by members of the
tribe in severalty, to which the ceremony was applicable;
but that at the date at which the gloss was written the
free members of the tribe had been reduced to the position
of paying rent to the chief for the land held in severalty,
and that thus the payment of rent had become one of the
incidents of several ownership.

The claimant having, however symbolically, asserted his
claim to pessession of the lands in question by a forcible entry,
if he failed to sustain his right, became a trespasser ab initio,
and was bound to pay damages to the defendant whose
occupation he had wrongfully disturbed. Every step in the
procedure had to be taken in such a manner that the damages
for the entry, if wrongful, were ¢pso facto secured to the defen-
dant. In the case of a male claimant, every witness, whom
he brought with him on each occasion, was to be of an honour
price equal to the value of the land. The fine for the entry
fell upon the claimant and his witnesses, who, most probably,
in the subsequent proceedings testified to the validity of the
claim, and it would secem that when the claimant, after the
third entry, was put into possession of the lands in question,
all the stock and other property brought in by him upon the
lands, were charged with the damages ultimately to be found
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payable to the defendant if the claimant’s case failed; and it
may be conjectured that in the original form of the action the
claimant was bound to put on the land upon the occasion of
* his third entry stock equivalent to the value of the land; such
at least seems to be the passage in’the text:—“If there be
Fenechus,” (submission to arbitration conceded as a custom-
ary right), “speedy judgement is passed in his favour. If
there be not Fencchus, lawful possession ig given; its price
is to be offered with sheds, cows, food, habitations, attend-
ance of cattle, except in the case of the land of Conn Ceteor-
ach, or the land devoted to the support of a mansion whlch
is.a Nemadh-person’s” (p. 21).

- The exceptions prove the rule that it was necessary in all
other cases to bring in the equivalent in property. 1f this
be correct the analogy to the actio sacramenti in all its
essential points is complete; and the property to be placed
upon the land represents the subject matter of the symbolic
wager. This system of counterclaim was strictly logical, and
founded upon the mode in which such transactions were
regarded by a tribe in an early stage of civilization. The
symbolic act was regarded as a real and bond fide trunsaction,
and all the consequences followed from it, which should
have followed if the thing dramatically represented had really
taken place; the ceremonial was a short-hand mode of writ-
ing, but was for all purposes that which it represented. The
defendant was forced to arbitration upon the assumption of
an actual conflict, arising out an actual adverse cutry; the
claimant could not deny the reality of the trespass, which was
the basis of his claim to obtain a judicial decision of his
rights, and was estopped from trasversing this fact when the
defendant sought in his turn damages for the wrong sym-
bolically inflicted. Thus, among the Maories, when a man
guilty of manslaughbter expiated the offence by submitting
to the form of being wounded by the avenging kiusmnan, he
was considered us absolutely dead for all purposes; he lost
his status as a member of his tribe; his property was divided
as if he were actually dead, and he was, as if a stranger, re-
introduced into his original tribe by the ceremony of adoption.
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The amount/''of 'the'fino"to"be' paid by the unsuccessful
claimant, as may be anticipated, varied, according to the
Brehon Law, with reference to the various circumstances of
the case. “If the nobles have entered over a full fence, and
it is a land which has not a chief and a tribe, it (the fine) is
a “Cumhal” and forfeiture of stock. If they have entered
- over an half-fence it is three-quarters of a “ Cumhal,” and
three-fourths of the stock. . If they have entered on land
which has not any fence at all, it is half a “Cumhal,”
half the stock. The stock only is to be divided by the
plebeians, and half a “Cumhal” 8 the fine if it be in Cain-
Law.* If it be land that has a chief and a tribe, it is for-
feiture of the stock with a “Cumhal” fine, if entrance be
made over a full fence, and one half if there be no fence at
~all; and this is the same with respect to plebeians and
nobles ” (p- 23).

The peculiar distinction in this passage botween land
which has a chief and a tribe, and that which has not a
chief and a tribe, is worthy of observation. The original
~ translation has in many passages given this meaning to the
words in question ; it must, however, be confessed that this
translation is most unsatisfactory; it implies the existence
of extra tribal land, a fact most improbable in a country
such as Ireland, in which there was no fringe of unsettled
lands between the Celtic occupiers and an anterior
defeated population; the whole island was divided into .
distinct and very well-defined tribe districts; neither between
the tribe-marks which must bhave been everywhere con-
terminous, and still less within their limits, could there have
been established independant landholders, disconnected from
the prevailing system of society. It is to be observed that
the word in these passages translated “tribe ” is “ coibhne, ”
which is translated “hereditary right* by the same trans-

® Was the forfeiture of the stock absolute in the case of land without a chief or .
tribe? or did it in this case also depend on the result of the action? Although
not without hesitation, we adopt the former theory, viz., that in the case of such
lands the stock was absolutely forfeited, because the form of action was inappli-
cable, That the forfeiture was absolute mav bo gathered from p. 27, line 24, and

p- 81, line 31.
. .6,
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lator in such passages-as “land to which he thinks he has
an hereditary right” (coibhne); and the word coibhne itself
is frequently used as designating a particular class of pro-
perty in land, coibhne-land as contrasted with dibadh-land.*
- The term must signify both the nature of the right of an
individual to certain landed property of a particular cha.racter,
and also the land which was itself the subject matter of such
aright. In the original text (page 39) the claims of heirs
of females are spoken of as affecting “coibhne "-land, and it
may be reasonably concluded that the coibhne-lands were
.those which had been allocated in severalty to distinct
families, and were descendable in the families of the original
real (or supposed) prepositus. The tribe lands,” being
those held in common by the members of the tribe, are
manifestly described as the dibadh-lands, in which the
share of each occupier was for life only. If this conjecture
be correct, the passages in question should be translated
“ Lands which bavé not an owner in severalty, and hereditary
transmission ”; coibhne-land would thus be equivalent to the
Norse “udal”land; and the same word when used to express
the right of an individual to such land (or his share therein)
would correspond to the well known term “udal-recht.” If
this conjecture be correct, much of the apparent difficulties
and contradictions in the text and commentary would be

* Cund, or conn, is simply a form of the word meaning “head,” and, as applied
to an individual, must be a correlative term, indicating the position of the indi-
vidual apecified in relation to one or more others. The idea implied by the word
¢ coibne ” is that of the issuing out and interlacing of various branches springing
from one common stock, and it thus means an association of persons grouped
together with reference to & common right or subject-mnatter. This is exactly the
ancient idea of the ownership of “ hereditary” lands, not land in its cntirety
transmitted from oue individual to another, according to certain rules of succes~
sion (which is our,modern conception of hecirship), but land in which all the
descendents of the original acquirer jointly take aninterest. This coibne property
means property held jointly by the acquirer and his descendents. The head of an
actual or potential family would be the cund, or conn; and if the family were
organized on the geilfine system, he would be then identical with the ‘*geiline-
flaith.” Dibadh property, in its original sense, as contrasted with coibne-property,
scems to express any property divisible, or to be divided, among several distinct
persons.  The necessary equivocal use of such terms is hereafler referred to in
& subsequent section.
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removed. We find in this tract four distinct classes of land
to which the prescribed process of formal re-entry is
unapplicable, having reference to the nature of the estate
in the land, and not to the locality or intrinsic circumstances;
the three more important of these are the following; first,

the land described in the text at page 7, in the passage above

referred to, as “land which the King divides after the death
of the tenant, where a hole is made, where a stone is put”;
whatever be the precise meaning of the rule, the text refers
to dibadh-land redivisable after the death of each occupier;
secondly, “the land of Conn Cetcorach”, which also is
explained to mean debadh-land, and, thirdly, the Jand which
has not “cund” or “cotbhne.” If the third class of land is
simply a negative description of the lands included in the
preceding passages, the meaning of all these passages is
simple and clear, viz, that the common tribe lands, dis-
tributed from time to time among the general members of
the tribe for agricultural purposes, and meared by distinct
mounds and boundary stones set up by the executive of -
the tribe, and in which the owner had only transitory
interests, were not lands to which the process of recovery of
possession by entry was applicable. The fourth excepted
class of lands, viz., those subject to the rights of some
Nemedh person, are lands upon which the process is rather
facilitated than prohibited, in the interest of the claimant.
1t is a common error to assert that all lands in Ireland under
the Brehon Law were held as tribe lands, and that the
entire tribe were the owners of the lands comprised in the
tribe-district ; it is manifest that much land was held in
severalty, and upon such terms that individuals had specific

. rights in distinct lands, either by hereditary descent, or as

founded upon contract. It is quite possible that lands should
be cut out of the general tribe-land, and become the subject
of several ownership and hereditary rights, without their
vesting in any individual in-absolute property. Portion of.
the tribe lands may have been acquired by a single family,
or by an individual on behalf of himself and his family or
possible descendents, and these may have been transmitted
: c2
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by hereditary succession, or sold without any one person
acquiring the rights which are implied by the English term
in “estate”; lands may be enjoyed in severalty as between
the family and the tribe, but jointly as between the members
_ of the family itself. Such were the principles of the Norse

udal tenure of land ; and some such system of land-holding
seems to be.the basis of, the Celtic Geilfine system, which
it is proposed to deal with in the following section.

A curious exception to the necessary formule occurs in
the case of individuals described as “7raitech”-persons. A
raitech-person is defined in the commentary as one “who
was up to this time (the time of the action) abroad, living
apart from the tribe, and who does not know that he has
not land, and he comes with his cattle, and his neighbours
say the land is his, and judges tell him to go as far as the
third of the land” (p. 29).

The raitech was therefore an acknowledged tribesman,
who, after long absence returned to his tribe, and, upon the
information given to him by members of the tribe, pro-
ceeded bond fide to assert his hereditary nght to the coibne-
lands of his family.

The raitechs were divided into three classes; the two
first were the man who had got into failure, and the man
who had deserted upon failure ; both these classes comprise
those who had lost, or failed to obtain, any share in coibne-
land, and were so to say “out on the road”; the third class
of raitech is defined thus, “The King is called raitech, be-
cause he owns his share of waifs of his road, and also from
his generosity.” (Page 31.) The introduction of the King
into the class of broken men is probably duc to a fanciful play
upon words; it may, however, he observed, that the King, who
claimed a share in any coibne-lands in a tribe territory,
would probably be resident outside, and would find it
difficult to carry out the full ceremonial in the prescribed
fashion.

The broken man returning to his tribe would find it im-
possible to drive his horses upon and off the Jand in dispute
at tho proper periods; he had no house or “green” of his
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own to resort to in the meanwhile ; and what was more im-
portant, he was not in himself a security for the damages
the occupier could recover, if the claim proved to be ground-
less. He was therefore permitted to graze his horses upon
the lands during the intervals between the entries, paying
a fixed price for the grazing; and, if the case were decided
against him, he was allowed three days to clear out, and,
subject to the payment of the small damages of three “seds,”
he was permitted to drive off his beasts (p. 27).

The original text, and the detached instructions in the
commentaries, contemplate the use of horses exclusively in
the symbolical entry ; and horses appear to have been both
the original, and at all times the preferable stock for the -
purpose. In the gloss an illegal entry is defined as
“the bringing illegal means of taking possession into land,
t.e., cows after horses when he could find horses,” the fine for
which was a “cumhal” or forfeiture of stock, or three “scds ”;
the glossists are at variance as to the precise amount (p. 33).
Itisevident that at some period cows were substituted for the
horses, which in the original ceremony were indispensable.
There appears to have been some distinction, certainly, as to
the amount of fines, between the case of an entry to recover
possession made by a noble, and one made for a similar pur-
pose by a simple freeman, or plebeian, as it is translated. It
may be conjectured that this form of action was, in its
origin, confined to the recovery of lands by the patrician or
noble class, and that the horses and chariot were the symbol
of military possession, as was the lance (at later time repre-
sented by the wand) in the case of the Romans; that a
similar form of action was invented for the benefit of the
lower orders, and that ultimately the two formuls were
confounded, although it was always understood that the
claimant only used cattle instead of horses from necessity,
and that he was not at liberty to substitute them for horses
“when he could find horses.”

- The forms of the Brehon procedure for recovering the
possession of land ended with the reference of the dispute
to arbitration ; the object of the process was that his right



©oxXxxvill INTRODUCTION.

at law should be granted to the claimant ; that there should
be “Fenichus”; the pressure was put upon the defendant
that there might be “ Fenechus,” .a proceeding or judg-
ment in accordance with the custom of the tribe. Thus the
whole ceremony of the Roman actio ended with the appoint-
ment of the judex. The ancient procedure ended precisely
at.the point where the modern commences. As to what
is now considered the essential of an action, the pleadings
in court, Gaius dismisses it in very brief terms; “ deinde
quum ad judicem venerant, antequam apud eum causam
perorarent, solebant breviter ei et quasi per judicem rem
exponere; qua dicebatur cause collectio, quasi caus® suse
in breve collectio.” (Gaius 1V. 15.)

.To understand this we require only an account of the
mode in which a dispute is decided in an Indian village
community. The case is submitted to the entire body of
the inhabitants, who represent the original tribe, or family,
to the patricians in fact of the small- “civitas.” The
body thus assembled combine in themselves the func-
tions of witnesses, judge, and jury. They include in
their number all those who knew the facts of the case,
“ the respectable men of the neighbourhood,” so familiar to
us as our ancient form of jury. They themselves are the
living testimony as to what is the custom of their com-
munity, and this custom they apply to the facts of the
case assumed to be within their own knowledge. The
villagers talk over the case among themselves, apparently

»in a very confused manner; separate groups form, who
discuss the question in various ways; but at length a result
is evolved ; there is a general consensus arrived at, and the
judgment is given in a purely concrete form. In Mr.
Wallace’s description of the confused discussion and ultimate
result of a meeting of a Russian Mir to asscss taxation and
divide the village lands, we have a vivid description of the
workings of such & primitive assembly. At this stage of
civilization it is clear that there was no form of procedure
after the submission to arbitration. . When the community
had grown too large to sit together and decide as one body

-
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upon the '¢ase)/a | conimittée of 'the entire body would be
appointed to hear and decide the dispute. This stage of
the judicial development existed among the Icelandic Norse.
Of this procedure there are the most detailed accounts in
the two trials before the Althings related in the Saga of the
Burnt Njal, and before referred to. In these cases it is
evident that the defendants were not bound to submit
to the jurisdiction, unless the preliminary ceremonies
were accurately gone through, and the judges selected
in accordance with the custom. Numerous points of
the utmost nicety are raised by the defendants to
every step of the action, and equally technical replies are
made on behalf of the plaintiffs. These very special points
of practice are decided by the general assembly, because
they were antecedent to the creation of the court. But it is
something very foreign to our ideas that the judges, when
at last legally appointed neither hear any speeches from
the parties, nor cxamine witnesses; they retire from the
" public meeting, talk the matter over, and come to a decision
on grounds wholly apart from what we should consider the
merits of the case. When a society became numerous, and
its customs complicated, the general public naturally felt
their own ignorance of the traditional rules by which any
cases should be decided, and there arose a necessity for
experts who had made the knowledge of the traditional
" custom -their special study. The Icelandic Norse clung
tenaciously to the custom of a public assembly, and solved
the difficulty by the appointment of the “Speaker of the
Laws,” who attended the Althing, and was its professional
. adviser.* The Celtic Irish lost the ancient custom of the

¢ In those days there were no books;- everything was traditional ; the law itself
was committed to memory and the custody of faithful lips. Time out of mind
there had existed amongst the nations of the north ‘men who, like UlAjét, had
made the customary law their study, and learned its traditional preccpts by heart.
There were the lawmen or lawyers (logmenn), a class which we shall still find
flourishing in the time of which our Saga tells. They were private persons,
invested with no official character, but who enjoyed all the influence whickh an
exclusive knowledge of any one subject, and, most of all, of such a difficult sabject
as law, must necessarily give to any man in an early state of socicty. But when
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general assembly, and the decision of what the local custom
was, fell into the hands of the Brehons, the hereditary and
professional possessors of tho secret of the custom. -But the
Brehon was not a judge in the modern sense of the term;
he represented the assembled tribe, and when he had once
got possession of the case there were no sacred formule to
prescribe the mode in which it should be conducted. It is
evident that the reference of thedispute to a single individual,
in whatever character he acted, necessarily introduced new °
elements in the procedure; the court no longer could be held
not only to decide upon the law, but also to testify what
the actual facts were; hence the introduction of pleadings
(cause collectis), the full statement of the case ( peroratio),
and the examination of the witnesses, and also the arrange-
ments for the remuneration of the judge. The foundation
of the jurisdiction of the Brehon, as simply the professional
witness of the local custom applicable to the facts, (and
unable to apply to the case, what in English law is termed
“equity,” the appeal to an over-ruling moral law antecedent
to or over-ruling the technical law when it worked injustice,)
is illustrated by the rule (page 51), “ Constant is every old
law of every territory of covenants. When any territory is
uncovenanted, it is then every disputed case is brought
before the King.” By a “territory of covenants” is meant
a district in which there was an established custom, sup-
posed to rest upon the “consensus” of the tribe, and which
was testified to by the local hereditary Brehon; “ territory

the Althing was established, we first hear of a law officer properly so-called.
This is what we have called the ‘““apeaker of the law.” His bounden duty
it was to recite publickly the whole law within the space to which the
tenurc of his office was limited. To him all who were in need of a legal
opinion, or of information as to what was or was not law, had a right to turn
during the meeting of the Althing. To him a sort of presidency or precedence
at the Althing was conceded, but with a care which marks how jealously the
young Republic guarded itsclf against bestowing too great power on its chief
oficer. o was expressly excluded from all share of the exccutive, and his tenure
of office was restricted to threc years, though he might be 1e-clected at the end of
the period.” Dasent, Burnt Njal, p. Ivi.

The judicial power in Iceland was vested in the Court of Laws, composed of the
priestly heads of the original familics, cach with two assessors, whom the official
lawyer instructed upon any point of law, if requested to do so,
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uncovenanted” | is/glossedf where the defendant or plaintiff
has not a, Brehon,” that is, when the community has failed
to retain a record of their customs by the appointment of
the regular witness to the existence and nature in the
person of the Brehon ; in such a district there was no law to
be applied to the question in dispue. In this case therefore the
King himself was the judge. From this passage we may
‘infer that at a very early date the general meeting of the
tribe, which did continue to meet for some purposes down
to a late period, had lost its judicial power, and that the
King had acquired the powers and position of the assembly
of the tribe, or, which in this case is more probable, there
still hung about him certain surv1vmg fragments of his
ancient judicial function. '
When a professional or hereditary class undertake the
duty of recording and transmitting the customs of the tribe,
the hitherto indefinite custom, or habit of acting in a par-
ticular manner, is necessarily reduced to the form of short
rules committed at first to memory, subeequently to writing.
Two fragments of these ancient dicta occur in the present
tract (p. 39 and p. 45). The difficulty of translating pas-
sages of this nature has already been referred to, but,
difficult as is the task of translation, more so is the attempt
to extract from them and develop at length, the customary
rules dimly hinted at, rather than embodied, in the curt and
oracular sentences. An attempt is here made by the assist-
ance of the glosses and commentary to express in distinct
terms the substances of these passages. The following is
submitted to the criticism of the reader by the editors, as a
result of such a comparison, but made by those who can claim
the possession of no source of information, which ls not
available to the ordinary student.

(@)

L The sons, and, if there are no sons, the daughters of
their mother, claim a right to enter upon and take posses-
sion of the lands, in respect of which legal contracts for
full consideration, and dealing with coibue-land, had been:
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made with their -‘mother, for the geilfine chief, who must
for this purpose be one of the geilfine dlvxslon,* confirms
the contract.

2. Brigh made the decision, which fixed the rule of
succession to lands in respect of which contracts had been
entered into upon the occasion of a woman’s marriage.

3. The lands are divisible with reference to the number
of the membenrs of the family inclusive of the grandchildren,
and the great-grandchildren, but of the land thus divisible
is excepted one-seventh, which becomes the property of the
geilfine chief. This one-seventh is fixed with reference to

_the extent of the lands themselves. _

4. On the extinction of the class of great-great-grandchild-
- ren, their land goes back to the other classes representing the
three prior generations; in such case it is divided among
the classes representing the three prior generations ; on the
extinction of the great-great-grandchildren class the other
classes of the family became the owners. It is not divided
among them in other proportions than the liability for the
wrongs done by members of the family ; and, therefore, in
such a case the class represcntlnrr the sons gets no more than
one-fourth part.

5. When the members of a family exceed seventeen in
number, they cease to be organized as a family.

6. The fuidhir-tenants arc not subject to any joint liability

. for wrong committed by their kinsman, unless they form
five house-holds of them, completely organized as a family,
upon the principle of mutual liability.

7. If the fuidhir tenants consist of five households, or-
ganized as a family, under a chicf, and having sufficient
stock, they divide their property among them, as 'do the
members of the family, and are subject to lability for esch

.other’s decds in the same proportion.

It is subsequently suggested that the expression, * Unless he be the sixth,”
may be taken in its literal sensc as meaning the sixth head of the family in lineal
descent, a construction of the words which, in the view subsequently taken of the
geilfine, would be practically equivalent to that in the text.
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(1)

1. A son does not succeed to all the land of his mother,
unless he claim it through her by virtue of a marriage
contract of which the family had notice (i.e, unless it be
“cruibh” or “sliasta” land).

2. (As to lands other than “cruibk” or “sliasta” lands),
her sons divide it upon her death, but (they do 1ot succeed to
the entire) for one-half reverts to the family of the (her)
father ; the remaining half only her sons divide.

" 3. The half, which reverts to the family of the (her) fa.t.,her,.

the members of that family duly divide among themselves.
4, In the case of a “bo-aire” chief (who dies without

leaving a soil) there comes to his daughter by right of

relationship no more than one-half, i.e., fourteen “cumhals”
of land if the deceased had twenty-eight “ cumhals” of land.
The same rule applies to the “bratach ” lands of a “bo-aire”
- chief.

5. Land given by the famlly to the deceased to the used

as a road, upon the terms of his restoring it, is to be restored

by his daughter, if she succeed, in its entirety ; but she is to
be paid by the family upon giving it up, one half the va.lua
of it.

Of these rules, those numbered I, 1-5 appear torelate to the
mother's cruibh and sliasta lands,and arc framed with the view
of regulating that succession in accordance with the princi-
ples of the geilfine organization, which are subsequently dis-
cussed in this Introduction. The rules numbered II, 1-3
deal with the succession to a woman's other than cruibh
and sliasta land ; and those numbered II. 4 and 5 deal with
the succession of & daughter, in default of sons. to her
father's land. The very remarkable rules, I. 6 and 7, do
_ not appear to have any immediate connexion with the ques-
tion of female ownership of land. It would be premature
here to consider the mneaning and operation of these rules

until the nature of the family itself and of the geilfinne

system has been to some extent established, and the pro-
posed explanation of the system of descent is, therefore,
postponed to a subsequent sectxon. o

e



xliv INTRODUCTION. -

It remains to draw attention to some isolated rules
in the latter portion of this tract asillustrative of the nature
and date of the Brehon Law. The first paragraph, to which
attention is desired to be drawn, is the case of Seither in
the original text (page 17). She clained as against the
chiefs of the tribe, certain Jands which they had taken
possession of; the glosses explain this by their having
erected boundaries, or set up stone landmarks; comparing
this with the passage in page 7, where “dibadh” land is
described as “the land which the chief divides after the
death of the tenaut, where an hole is made (or, @ mound 18
raised), where a stone is put,” her ground of complaint was
that the chief of the tribe had measured off as common
tribe property, the land which she claimed in scparate
ownership. Her father and mother were of different tribes,
and her right to the land was established. She then sought
that she should not be subjected to the imposts which fell
upon the unfree holders of land (“fuidhire”), nor should
she be expelled from the land (put out into the road), for
failure to perform the military duties incident to the
possession of the land. She was freed from this obligation
(of military services) by her tribe, according to the rule
“that female possession reverts, 4., that one-half of the
land, which passed to a woman, falls back into the general
tribe land, and that in consideration of this the tribe releases
the residue during the female owner's life from the dutics
incident to the possession.* It is clear from this rule that

* These rules, as far as they deal with the succession of women to land, or the
succession to the land of women, must be taken to represent the effect of the
judgement of Brigh which established the rights of women.

The rule that women, as being incapable to do military service, should forfeit
one half of the inheritance, could be introduced only after a date at which the
military incapacity of women was an acknowledged fact.

This would bring down the alteration of the law of succession in the favour of
women to a date subscquent to the year G97. ¢ Conuected with Adamnan's jouruey
to Ireland in G97, the Annals record a transaction, which they despatch with
enigmatic brevity: Dedit legem tnnocentium populis. In other words, they allude
to a social reformation, which wus brought about by Adamnnan, sud which, having
obtained the highest sanction of the people, became, as in the case of many modern
Acts of Parliament, associated with the name of the propounder. A synod was
convened at Tara, within an enclosure called the Ratk-na-Senadh, or * Rath of
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the possession of any -portion’ of the tribe land entailed
the duty of military service; but that this was an incident
to the possession of land by a free member of the tribe (as
the “trinoda necessities” of the early English Law), not a
feudal service due to the chief of the tribe. The contra-
dictory glosses upon this passage prove that the commentators
were unable to explain the point of the division, and that
the condition of society had then materially changed since
the date of the original text. The note to this passage,
printed at the foot of page 17, shows how the later commen-
tators had lost the correct traditions of the law, and
preferred the display of a scrap to genealogical information

the Synods,” where the memory of the chief actor was perpetuated in the name
Pupall Adkamhnain, or *Pavillion of Adamnan,” which was given to a portion of
the space; also in the Suidke Adhamhnain, or Adamnan’s chair; the Dumha
Adhamhnain, or Adamnan's mound; and the Cros Adhamhnain, or Adamnan’s
cross, situated at the east of the Rath. This mopoc, or * convention general,”
was held, as a semi-legendary record states, at the instance of Adamnan, for the
purpose of procuring a national enactment exempting women from war and expe-
ditions.” ¢ Reeve's Life of St. Columba,” p. 1.

In relation to this law the following passage occurs in the ¢ Vision of
Adamran,” which is preserved in the * Leabhar Breac” :—*‘It was this precept,
too, which was preached in the great convention of the men of Erin, whea

~Adamnan's rule was put on the Gaedhil, and when women were made free by
Adamnan, and Finachta Fledach, son of Dunchadh, son of Aine Slaine, the King of
Erin, and by the men of Erin also. For it was alike that men and women went
into battle, and into conflicts, until the Rule of Adamnan was imposed.” -

% ]t is to be regretted that we have not a more historical account of the institu-
tion of this law than the following, which is taken from the Leabhar Breac and
Book of Lecan :—*‘ Adamnan happened to be travelling one day through the plain
of Bregia with his mother on his back, when they saw two armies engaged in
mutual conflict. It happened then that Ronait, the mother of Adamnan, observed
a woman, with an iron reaping-hook in her hand, dragging another woman out of
the opposite battalion, with the hook fastened in one of her breasts; for men and
women went equilly to battle at that time. After this Ronait sat down, and said,
¢ Thou shalt not take me from this spot until thou exemptest women for ever from
being in this condition, and from excursions and hostings. Adamnan then
promised that thing. There happened afterwards a convention (mopoml) in
Ireland, and Adamnan, with the principal part of the clergy of Ireland, went to
that assembly, and he exempted women at it.” (Petrie’s Tara, p. 147.) Reeves’
Life of St. Adamnan, p. 179, note. It seems that Adamnan took occasion of a
great religious revival to ameliorate the condition of the Celtic woman, and that
the reform thus effected was considered as one of the great events, as it un-
doubtedly was, in early Irish history. The celebrated judgment of Brigh,
certainly the rules embodied in this tract, cannot have been of an earlicr date.
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to the intelligible explanation of their text. Evidently for
the purpose of getting in the names of her brothers, it is
stated that she claimed against her brothers; the author of
this cannot have understood the first line of the original text
which is very clearly explained in the gloss; and the
possibility of an adverse claim by a sister against brothers
in respect of land derived cither through the maternal or ,
paternal side, is absolutcly at variance with the express
rule laid down in the commentary, page 15, line 33.

- "When the authentic tradition of the custom was once
affected by the changes in the existing modes of life and deal-
ing with property which must have arisen from the political
convulsions to which the Irish Celtic nation was subjected
during the historic period, the Brehon lawyers had no definite
and abstract legal principles to guide them, and the analogies
which they may have discovered in the Ecclesiastical and
English systems, with which they came in contact must have
been essentially misleading. There is, therefore, no reason to
doubt the fact, which is patent upon the face of their writings,
- that the Brehon lawyers found much difficulty in dealing
with the ancient texts, and have annexed to them the most
varying and contradictory explanations.

In most early customary laws the validity of any trans- -
action usually depended upon the performance of some
prescribed mode of stipulation; the following passages are,
therefore, worthy of notice as indicative of a very modern
and equitable mode of viewing the essence of the transfer
of property: “(As to) the person who buys without stealing
or concealment, with purity of conscience, it (the subject
matter of the purchase) is his lawful property, according to
God and man; if his conscience is free, his soul is free.”*
There is in this passage an assertion of the doctrine of a
purchase for valuable considcration without notice, and the
title of the purchaser is referred to his moral condition at
the date of purchase, not to the fulfilment of the requisite
ceremony of purchase. The same idea is cvident in the
following passage, also: “Except the covenants which are
forbidden by the Feini, nothing is due without deserving

. * Page 83.
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it, for every contract, ‘whichis unsafe, is entitled after -
nuptial present according to the Brehon, except in case of
poverty, or prohibition, or want of power.”* :

In this passage there are involved the doctrines of consi-
deration as the necessary basis for a contract, of purchase for
valuable consideration and part performance, and of the re-
scission of the contract by an inequality in the condition of
the parties which in equity would now cause an agreement
to be set aside, or specific performance to be refused. In
the latter portion of this paragraph “poverty ” must mean
such pressure of poverty upon one of the contracting parties
as would prevent his acting as a perfectly free agent; and
“prohibition,” according to the gloss, the fact of notice affect-
ing the purchaser that the vendor has no equitable title;
“want of power” is explained as duress, or influence of a
moral or immoral character.  ° '

There are other passages in this tract which lay down in
a direct manner the ancient theory of society that the
individual exists only as a member of some recognised
community and therefore that his contracts are always
subject to rescission by the head of the community to which
he belongs. “There are four covenants which are. not
bmdmg, though they (the parties) are proceeded against;
that of a bondman with his chief; of a son with his father H
of a monk with his abbot; of an “ulach” person with another
if alone. For the chief, and the tribe, and the church may
redeem (rescind) every good contract, and every bad contract
which are made with their subjects, except what they
themselves order them; for these are the three defective
covenants mentioned by the Feini; the covenant with the
subject of a church; the covenant of a servitor of a chief’;

a covenant with fugitives from a tribe.”+ The principle _. -

here laid down is clear and distinct, but even at the
date of the original text it had become modified by the
application of equitable principles, for the passage concludes
thus “ They are bound not to be remiss about eovenants

. Page 59. ’
+ Page 55. This statement, or one almost ldenhcd, is frequently rep«ted in
the Brehon Law Tracts. .



xlviii INTRODUCTION.

because i1t they should be remiss about covenants, then
they do not annul the covenants of their subjects,” which is
an application to the case of the equitable doctrine of laches,

This passage is followed by a very obscure paragraph
dealing with what are styled “{ernal covenants,” not agree-
ments in our sense of the word but the legal results arising
from the acts or omission of three persons in a certain
* relation. It is suggested that the passage may be illustrated
thus ; A contracts with B that the latter should do something
affecting C, or which C may forbid to be done, and Chaving
notice of the transaction does not interferc; and thereupon by
reason of C’s omission to do so the contract becomes binding
upon him. This principle, (if our explanation of the passage
is correct), is an excellent example of the equitable doctrine
of “acquiescence.”

‘The latter portion of this tract must be considered as a
mere common place book of some Brehon, who wrote out in
the blank pages which followed the firse part, a number of
independent dicta, as he learnt them, or as they occurred to
his memory ; very few of these rules have any connection
with the subject-matter of the original work; there is little,
if any, sequence of thought, and they manifestly are of very
different origin in point of date; this latter portion is how-
- ever valuable both on account of the very ancient rules as
to the succession to land which are here preserved, and as
illustrating the extent to which the ancient law was modified
by equitable principles, a result doubtless attributable to the
indirect influence of the civil law.*

* “They speak Latin like a vulgar language, learned in their common schools of
leacheraft and law, whereat they begin children and hold on sixteen or twenty
years, conning by rote the aphorisms of Ilippocrates and the Ciril Institntes, and
a few other parings of these two faculties. I have seen them where they kept
- “school, ten in some one chamber, grovelling upon couches of straw, their books at
their noses, themselves lying prostrate, and so to chant out their lessons by picce-
meal, being the most part lusty fellows of twenty-fiva years and upwards."
Kdd. * Campion's account of Ireland,” page 18 (A.p. 1571).

Mr. Prendergast goes so far as to speak of the Brehon as giving *his judg-
ment according to the Brehon Code, formed partly of Irish customs, and partly
of maxims culled from the Roman Digest.” (The Cromwellian Settlement, 2nd
edition, p. 15.) This is an exaggeration, fortunately for the nnuqunuu value of
the Brehon Law Tracts.
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IIIL.
THE “FINE” AND THE “GEILFINE” SYSTEM.*

.In.all the Brehon Law Tracts there are references to an
existing organization, generally known as the Geilfine
system, and to the four classes designated as the Geilfine,
Deirbhfine, Iarfine, and Indfine.t No distinet explanation
of the system is anywhere given by the writers of these
tracts, but it is everywhere assumed as existing, and of so
well-known and notorious a character that it did not seem
to our authors necessary to state its details or to lay down
the rules by which it was governed. That it was familiar,
or assumed to be familiar, to the students of these works is
proved by the figurative use of the terms primarily indicating
the members of this system as indicating certain definite
relations of place; remarkable passages of this nature occur
in’ the “Bee-Judgments”} and the “ Right to Water.”§ Itis
obviously impossible to understand the scope or meaning of
many of the rules contained in the original text, or of
passages in the commentary, without forming some clear
conception of this peculiar organization of individuals as-
sumed throughout, as pre-existing,and endeavouring to define
the technical tcrms connected with this system, which so
often occurs, used sometimes in a primary, and sometimes in
a secondary sense. In the Book of Aicill, published in the
last volume of the Brehon laws, there occurred a very
remarkable passage, explanatory of the mode in which
property was divisible among the members of a family in

* It was originally intended to have devoted a separate section of the Introdac-
tion to each of the Tracts contained in this volume; it was, however, discovered
in the progress of the work, that owing to the identity of the questions which arose
in certain of these Tracts, it was impossible to adopt this course without much
repetition of previous statements, or an embarrassing amount ol cross references.
The sections 111, IV., and V. of the Introduction are designed as dealing with the
questions which arise upon the Tracts entitled “ Of the Judgments of every Crime,
&c.,” “ The Land is forfeited for Crimes,” and * The Divisions of the Tribe of a
Territory,” and also with the rules of succession contained in the first Tract in the
volume. The consideration of the remaining Tracts has been necessarily postponed
until after the discussion of the question of the * geilfine” system.

1 This word sometimes appears as * Innfine” or * Finnfine.”
$ p. 178 § p. 207
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~ accordance with the rules of the Geilfine system,® and an
" attempt was made in the Introduction to that volume, to
explain the rules laid down upon this subject in the commen-
tary upon the Book of Aicillt The explanation given by
the editors of the preceeding volume of the passage, with
which they were immediately dealing, has been to that
extent admitted to be correct by the various authors, who
have, since the date of the publication of the last volume,
written upon the subject; and before any attempt to draw
further deductions from the additional information, which
is afforded by the law tracts now for the first time pub]ished
it may not be inexpedient to reprint the passage in the
previous introduction dealing specially with this subject.

¢The most remarkable custom described in the Book of Aicill is
the fourfold distribution of the family into the ¢geilfine,’ ¢ deirbh-
fine,’ ¢ iarfine,’ and ¢indfine’ divisions. From both the text and
the commentary it appears that the object of the institution did
not extend further than the regulation of the distribution of their
property. Within the family seventeen members were organized
in four divisions, of which the junior class, known as the ¢ geilfine -
division, consisted of five persons ; the ¢ deirblifine’ the second in
order, the ‘iarfine’ the third in order, and the ¢ indfine’ the senior
- of all, consisted respectively of four persons. The whole organ-
ization consisted, and could only consist of seventeen inembers.
If any person was born into the geilfine "division its eldest
member was promoted into the ¢deirbhfine’; the eldest member
of the ‘deirbhfine ’ passed inlo the ¢iarfine’; the eldest member
of the ‘iarfine’ moved into the ¢indfine’; and the eldest member
of the ¢indfine’ passed out of the organization altogether. It
would appear that this transition from a lower to a higher grade
took place upon the introduction of 2 new member into tlze geil-
fine *-division, and therafore depended upon the introduction of
new members, not upon the death of the seniors. The property
held by any class, or by its members as such, must- have Leen
held for the benefit of the survivors or survivor of that class ; but,
upon the extinction of a class, the property of the class or of its
members as such passed to the surviving classes or class according
to special and very technical rules.

¢ On the failure of the ¢ geilfine -class, three-fourths of its pro-

* p. 330, t p-cxxxix.
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perty passed to the ¢deirbhfine,’ three-sixteenths to the ¢ iarfine,’

and one-sixteenth to the ¢ indfine ’~class.

¢ On the failure of the ®deirbhfine’-class, three-fourths of its
property passed to the ¢ geilfine,’ three-sixteenths to the ¢ iarfine,’
and one-sixteenth to the ¢indfine.’
. “ On failure of the ¢iarfine’<class three-fourths of its property
passed to the ‘deirbhfine,’ three-sixteenths to the ¢ gcl.lﬁne, and
one-sixteenth to the ¢indfine.’
“On failure of the ¢ indfine,’ three-fourths of its property passed
to the ‘iarfine,’ three-sixteenths to the ¢deirbhfine,’ and one-six-

teenth to the ¢ geilfine.’
“On failure of the ‘geilfine’

the ¢ indfine.’

and ‘deirbhfine’-classes, three-
fourths of their property passed to the *iarfine,’ and one-fourth to

“ On failure of the ¢ indfine’ and ¢ iarfine,’ three-fourths of their
property passed to the ¢ deirbhfine,” and one-fourth to the ¢ geilfine.’
“On failure of the ‘deirbhfine’ and ¢iarfine’-classes, three-
fourths of their property passed to the ¢ geilfine,’ and ono-fourthto

the ¢indfine.’

¢ On failure of the ¢geilfine’ and ¢indfine,’ three-fourths of the
property of the ¢ geilfine ’ passed to the ¢ deirbhfine’ and one-fourth
to the ¢iarfine’ ; and of the property of the ¢indfine,’ one-fourth
passed to the ¢iarfine,’ and one-fourth to the ¢ deirbhfine.’ -
“Two possible combinations of two extinct classes, viz.:—the

¢ geilfine’ and ¢iarfine,’ and the ¢deirbhfine’ and ¢indfine,’ are

omitted from the commentary. It would appear that upon the
failure of any two classes the whole organization required to be

completed by the introduction of a sufficient number into the

¢ geilfine "class and by promotion carried on through all the classes
upwards ; and if there were not forthcoming sufficient persons to
complete the organization there was no partition among the sur-
viving two classes, but the property went as if the decensed were
not members of an organization at all. The rules as to the dis-
tribution of property upon the extinction of any one class or of
any two classes may be understood from the annexed diagram.

1 2 3 ¢ 5 6 1 8 ©® - an
Indine, .{16] 1| 3| 2| ofl s| o] 8| o 0 | a] s
tarfine,. .|16| 3| 3| of1aff2s| of of 4]1s n| AR
Deirbhfine, .[16 12| 0|13 | 3|l o|24| of1s] 4| o | o .
Gelline, .j16[ o|12] 3 _1|T| slot| o 4J n| 0

The rule upon which the distribution of the property of such
an organization depends appears clearly froia the above diagram.

d2
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Let it be assumed that each class possesses property represented by
the figure 16. The class or classes extinct are denoted in the
subsequent columns by a cypher, and the distribution of the pro-
perty of the extinct class or classes is indicated by the numbers
set opposite the names of the surviving classes. . Three-fourths of
the property of any extinct class pass to the next junior class, and
in default of any junior surviving class, to the next senior class.
The remaining one-fomrth is treated in the same manner. If,
exclusive of the class which has received its share, there remains
‘but one class, the residue passes to that class, but if two classes
survive, three-fourths of the residue pass to the next junior class,
and, in default, of such class, to the next senior class ; and the residue,
one-fourth of a fourth, or one-sixteenth of the entire, goes to the
_ remaining class. If two classes become extinct, the property of
each is distributed according to this rule, in which case, if the
two classes which become extinct are next to each other, the dis-
tribution of the property of both is identically the same ; but if
the extinct classes are not next to each other, the property of each
is distributed to the remaining classes in varying proportions. -
It is evident from the commentary that the original principle,
however it arose, had been forgotten, so that the distribution con-
_tained in column 8 of the above diugram is very awkwardly ex-
“pressed, and the cases in columns 9 and 10 are altogethor omitted.
The meaning of this very artificial arrangement appears from the
_following passage :—- If the father is alive and has two sons, and
each of those sons has a family of the full number—i.e., four—it
_ is the opinion of lawyers that the father would claim a man's
share in every family of them, and that in this case they form two
¢ geilfine *-divisions. And if the property has come from another
place, from a family outside, though there should be within in the
family a son or a brother of the person whose property came into
it, he shall not obtain it any more than any otier man of the
family.’ From this it appears that the whole organization existed
within the family, and consisted of the actual descendants of a
"male member of the family, who himself continued in the power
of the head of the family. As soon as a son of the house had
himself four children, he and his four children formed a ¢ geilfine -
class, and each succeeding descendant up to the number of seven- -
teen was introduced into the artificial body. The entire property
exclusively belonging to this family within a family was confined
to the members of the organization until the number exceeded
seventeen, when the senior member lost his rights to the separate
estate, retaining those which he possessed in the original family,
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“This arrangement must be rogarded as an invasion of the
archaic form of the family, and anx introduction pro tanto of the
idea of scparate property. How or when the system arose we
have no information, but arrangements equally complicated have
been elaborated in the evolution of customary law.

“If it be admitted that the parent and his first four children
(or sons) form the original *geilfine '-class, it may be conjectured
that the term ¢ geilfine "chief, so often occurring in the Brchon
_ law, indicates a son of the head of the family, who has himself
begotten four children (or sons), and thus founded as it were a
family within a family ; and further, that, as upon the death of
the head of a family each of his gons would become the head of a.
new family, the ¢geilfine '-relationship in such an event would
disappear, and its members would resolve themselves into a family
organized in the normal manner. It may be conjectured that the
parent always continued in the ¢ geilfine *-class, and that therefore
it contained five members, although the other classes comprised
four only, and that hence was derived the peculiar title of ¢geil-
fine *-chief.” ’ :

In this passage the system was accepted as a very singular
institution, regulating the distribution of the property of a
family ; no attempt was made to account for the existence
of rules so unusual, although it is obvious, that the mere
existence of rules so complicated and in themselves so
unreasonable must be referable to some anterior social
system, as is the case with the rules of the English law
dealing with the succession of real estate. Three distinct
theories as to the origin and working of this system have
been published since the date of the last volume of the
Brehon Law Tracts, by Sir H. S. Maine in his Lectures on .
the Early History of Institutions; by Dr. W. K. Sullivan in
his introduction to the Lectures of the late Eugene O’Curry ;
and by Mr. J. F. M'Lennan in an appendix annexed to the
last edition of his work upoun Primitive Marriage, and
entitled the “Divisions of the Ancient Irish Family.”

So numerous and important are the references to the Geil-
fine system in the tracts comprised in the present volume, so
radically does this system underlie the organization of the
family, and the succession to land, to illustrate which, the
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majority of the tracts now published have been specially
-selected, that it may not be considered an abuse of the
* restricted duties of an editor to explain the views upon this
subject put forwardupon such distinguished authority,and to
stato the objections to the reception of any of them in its
integrity, before an attempt is made to propound a theory
of the origin and working of the system, wholly deduced
from the Brehon Law Tracts themselves, and which, al-
though not in itself to be assumed as corrcct, as no
-modern explanation of so archeeic an institution could claim
to be, is at least consistent with the authorities and in itself;
_and affords & key to the rules as to the succession to land,

- scattered throughout the present volume.

The views of Sir H. S. Maine upon this subject are clearly
put forward by him in the following passages selected from
his work:

“ Any member of the joint-family, or sept, might be
selected as the starting point, and might become a root from
which sprang as many of these groups of seventeen men
as he had sons. As soon as any ono of the sons had four
children, a full Geiltine sub-group of five persons was formed;
but any fresh birth of a male child to this son or to any of
his male descendants, had the effect of sending up the eldest
member of the Geilfine sub-group, provided always Le were
not the person from whom it had sprung, into the Derbhfine,
- A succession of such births completed in time the Derbh-
fine division, and went in to form the Iarfine, and the Ind-
fine, the After and the End-families. The essential principle
of the system seems to me a distribution into fours. The
fifth person in the Geilfine division, I take to be the parent
from whom the sixteen descendants spring, and it will be
seen, from the proviso which I inserted above, that I do not
consider his place in the organization to have been ever
changed. He appears to be referred to in the tracts as the
Gezlhne chief.®

“The Irish family is  assumed to consist of three groups
of four persons, and one group of five persons. I have

* Early History of Institutions, p. 210..
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already stated that I consider the fifth person in the
group of five, to be the parent from whom all the other
members of the four divisions spring, or with whom they
are connected by adoptive descent. Thus the whole of the
natural or adoptive descendants are distributed into four
groups of four persons each, their rank in the Family being
in the inverse arder of their seniority. The Geilfine group
is several time stated in the Brehon Law to be at once the
highest and the youngest.

“Now Mr. W. Stokes has conveyed to me his opinion
that ¢ Geilfine > means ‘hand-family’ As I have reason to -
believe that a different version of the term has been adopted
by eminent authority I will give the reasons for Mr. Stokes’
view. ‘Gil’ means ‘hand’—this was also the rendering of
O’Curry—and it isin fact the Greek xéip. In several Aryan
languages the term signifying ‘hand’ is an expressive
equivalent for power, and specially for Family or Patriarchal
Power. Thus in Greek we have imoxéipioc and xépne, for
the person under the hand. In Latin we have herus
‘master,’ from an old word cognate to xefp; we have also
one of the earliest cardinal terms of ancient Roman Family
Law, manus, or hand, in the sense of Pafriarchal authority.
In Roman legal phraseology the wifc who has become in law
her husband's daughter by marriage is in manu. The son’
discharged from Parental Power is mampated The free
person who has undergone manumission is in mancipio.
In the Celtic languages we have, with other words, ¢Gilla,’
a servant, a word familiar to sportsmen and travellers in the
Highlands, and to readers of Scobb in its Anglicised shape
¢ Gillie”

« My suggestion, then, is that the key to the Irish distri-
bution of the Family, as to so many other things in ancient
law must be sought in the Patria Potestas.® It seems to
me to be founded on the order of emanciption from Parental

* The use by Sir H. 8. Maine of the term “patria potestas™ is very infelici- )
tous as basing his theory upon a doctrine of the' Roman Law, which their own
lawyers admitted to be peculiar and exceptional. The more general term “ head-
ship of the joint house” may, however, be substituted for it without injury to the

argument.
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Authority. The Geilfine, the Hand-family, consists of the
parent and the four natural or adoptive sons immediately
under his power. The other groups consist of emancipated
descendants, diminishing in dignity, in proportion to their
distance from the group, which according to archeeic
notions, constitutes the true or representative family.

“The remains, which we possess, of the oldest Roman Law
‘point to a range of ideas very similiar to that which appears
to have produced the Irish Institution. The family under the
Patria Potestas was, with the Paterfamilias, the true Roman
Family. The children who were emancipated from Paternal
Power may have gained a practical advantage, but they
undoubtedly lost in theoretical dignity. They underwent
that loss of status which in ancient legal phraseology was
called a capitis diminuto.” We know too that according
to primative Roman law they lost all rights of inheritance,
and these were only gradually restored to them by a
relatively moderninstitution, theequity of the Roman Pretor.
Nevertheless there are hints on all sides, that, as a general
rule, sons as they advanced in years were enfranchised from
Paternal Power, and no doubt this practice supplies a partial
explanation of the durability of the Patria Potestas as a

. Roman Institution. The statements therefore which we
find concerning the Celtic Family would not be very un-
true of the Roman. The youngest children were first in
dignity.”* :

The entire geilfine system rests according to this view upon
the patria potestas of the original progenitor without any
reference to common property ; the members are those up
to the number of sixteen, who are the subject of the putria
potestus, whether sons or remoter descendants, either by
actual descent or adoption, and irrespective of age or the
possession of property. It may be inferred that in Sir H.
S. Maine’s opinion the existence of the common ancestor
is essential for the maintenance of the system, and that he
regards all the members as living at the same time.

The theory of Dr. W. K. Sullivan is very different, and
is contained in the following passage of his work ;

* 14, p. 216.
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“The whole Fine Duthatg included several stages of
consanguinity ;—(1) the Cindfine or children the sons having
the foreright ;—(2) the Bruindfine, from bruind, the womb,
the sons and daughters of heiresses or daughters of the
Gradh Fine, or nobility inheriting property in their own
right ; (3) the Gelfine, which seems to have been sometimes
used for all relatives to the fifth degree, and sometimes
for the relatives to the fifth degree exclusive of the direct
heirs. These constituted the family in the strict sense of
the word. From the gelfine branched off, (4) the Derbfine,
which included relatives from the fifth to the ninth degree;
(5) the Iarfine, or relatives from the ninth to the thirteenth
degree; and (G) the Indfine, or relatives from the thirteenth
to the seventeenth degree. Beyond the latter degree, the
Fine merged into a Dutharg Daine, that is, the nation at
large, who were not entitled to a share of the Dibad, or
property of deceased persons, or liable for .the payment
of fines or americaments on account of crimes, etc., except
those of their own special Fine, within the recognised
degrees of consanguinity. The Gelfine were the represent-
atives of the rights and liabilities of the family or house;
they formed a kind of family council styled Cuicer nu Fine,
or the five Gials, or pledges of the family. ~As they re-
presented the roots of the spreading branches of the family,
they were also called the cuic mera na Fine, or the five
fingers-of the Fine. When property, in default of direct
heirs, passed to collateral heirs, the Gelfine received the -
inheritance in the first instance, and assumed all the
responsibilities attached to it. In default of relatives of
the fifth degree, the property passed to the representatives
of the other Fines.”* ' ’

This opinion of Dr. W. K. Sullivan has been adopted
by Mr. W. E. Hearn, who after citing the Welsh rule of -
inheritance, viz,, “ The ancestors of a person are his father,
and his grandfather, and his great grandfather; the co-
inheritors are his brothers, and cousins, and second cousins,"'t

* Manners and Customs of the Anclent Irish, Vol. L., p. elxiii.-
t Ancient Laws of Wales, Vol IL., p. 427, ’
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proceeds thus:0#* We may observe, I think, a similar case
in the difficult case of the Irish Fime. The ingenuity
of the Brehon professors multiplied distinctions .which
are not found in the laws of other countries, and it is
not easy distinctly to understand their writings on this
subject. I venture however to suggest that ‘Fine,’ like
Familia, was used in various scnses, and included both the
more limited and wider bodies; that of the six kinds of
Fine enumerated in the Brehon Laws, the first three include
the Sui heredes and Agnati, and that the remaining three
are subdivisions, how far practically important we canunot
teil, of the- Gentiles. The Geil-fine included the fifth
descent, which, if the Ego were not counted, brings us to
the sixth descent as in other cases. The other three Fines
taken together, extend to the seventeenth degree, at which
point all traces of kinship are assumed to be lost.”* ‘
Tf this view. be correct the Geilfine system is simply a

mode of calculating kinship ; the Geilfine hasno existence
as a social entlty ; the particular Fine in which any. indi-
vidual should be classed depends altogether upon the person,
who is assumed as the stirps; it would also seem that the
five members of the Geilfine class, and the four members
of the other three classes are not considered by these authors
as “individuals” but as successive generations, and that the
original ancestor is altogether excluded ; and it also must
manifestly follow that the members of the four classes could
not possibly co-exist.}
- * The Aryan Houschold, p. 173

1 Authors, who speak of property as being divisible among relations in the
seventeenth degree, cannot have considered the difficulty, or impossibility of ascer-
taining kinships so remote, or the consequences which would probably result could
all the relatives of this remote degree be once ascertained. It would be necessary;
Yor such purpose, to trace up seventeen male descents for the purpose of discovering
the stirps, and in the second place to complete the requisite genealogical table of
all the male descendants of the stirps thronghout seventeen generations downwards.
The stirps, upon the ordinary average of human life, must have been dead
upwards of 500 years, and there is no existing noble or royal family in which this
inquiry could be attempted with any prospect of success.

Thus the relatives in the seventeenth degree of the Count de Chambord include

_all the descendants of Louis, the first Duke of Bourbon, son of Robert of Clare-
mont, and grandson of Saint Louis, who died in A.p, 1341. Those of the present
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The theory/of Mr0 MLieninan upon this subject is different
in every respect from those of Sir H. S. Maine and Dr. W,
K. Sullivan. The two cardinal assumptions upon which he
proceeds are, (1) that the terms geilfine, derbhfine, iarfine
and indfine are correlative, and that, therefore, the four
classes of the system must exist from the inception; (2)
that the arrangement was founded upon the possession,
and intimately connected with the distribution of property ;
(3) and that the members of the groups included only
certain of the members of the family.

The geilfine system according to this view originated in
the existence of four persons, related in the same degree to .
the original stirps; each of whom was the primary mem-
ber of one of the four classes, and as a necessary result the
Father or stirps was excluded from the organization, and
the subsequent members of each class were the lineal
descendants of the original member of that class. -

“If we conceive one of the organizations, initiated as in
the case pronounced upon by the lawyers, to be completed
(1) through the death of the Father, and his two sons leaving
a set of four grandsons in their places, each as the eldest
member of his division; and (2) through the filling up of
the divisions by the birth of descendants to the several
grandsons, the following table will then represent the
organization :—

‘Indfine. | Tarfine. | Deirbhfine { Geilfine.
A A A At Fuhm-md Brothers.
B B* B® B¢ | Sons and First Cousins,
'] c c? Ct Grandsons and Second Cousins.
Dy D? D D¢ Great Grandsons and Third Cousins,
S - E¢ | Great great Grandsons.

German Emperor include all the descendants of Frederick IV., Burggraf of
Nurnberg, who died in 1332. As to their probable number when discovered, it is
a matter of geometrical progression. If we consult the pedigree of David it will
appear that, as seventeenth in descent from Ren, he counted among his relatives
within the seventeenth degree the entire nations of the Jews, Edomim, I-hmullm.
Moabites, Ammonites, Midianites, and several others.
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~ “The seniors of the division are Al, A?, &c., the brothers
. ‘'who constituted the ‘family of the full number, ‘.., four’;
and the other men in the divisions along with them respec-
tively, are their first-born sons, grandsons, &c. Alis the
eldest of the four brothers, A? the next eldest, and A¢ is the
youngest. The following featurcs of the system now
‘become intelligible :—
“1. It is at once obvious why it is said the geilfine divi-
sion is the youngest, and the indfine division is the oldest. |
“2. We can see a reason why, as a rule, there should be
four men only in a division, and why there should be a fifth
man in the geilfine division. The age of marriage among
the ancient Irish was seventeen ycars—the age for finishing
-fosterage. Thus A! would be at least fifty-four years old
- before his great grandson D! would be born; he would be
between eighty and ninety years old before E* could have
a son; which would be the signal to A! to ‘go out of the
community.” As a rule then, there could be ouly four
generations of men in existence at a time, and represented
in the divisions. The fifth man, or rather boy, in the
geilfine division must have been added to postpone the
going out ‘into the community’ of the senior of the indfine.
When he went out, he became, as we shall see, a pensioner
on his division, and were he to go cut when E* was born, he
might be a charge on that division for a term of years.
Before E¢ could have a son, however, A! would be a very
old man., Indeed, the ‘going out’ must have been rare.
The law, however, provided for it, as it did for the divisions
"not being full, and even for their becoming extinct. What-
ever the purposcs of the organization were, the existence of
the whole- number of the seventeen men was not essential
to them, and in the eye of the law a division existed so long
as there was one man in it (Senchus Mor, Vol. ITI,, p. 333).
“3. So far as the organization was an artificial institution,
it may have been a sufficient reason for limiting the number
of divisions to four, that there were four men only in a
division. More probably the reason was that four was, on
the average, the full number of sons in a family.
“4. We have a clue to the ‘sclf-acting principle,’ as Sir -
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Henry 8. Maine aptly ' calls it, according to which the oldest
member of each division passed into the next, on a new
man ‘coming up’ into the geilfine division. Among the
Irish the next brother, or other nearest male agnate next in
seniority to a deceased chief, succeeded to the chieftaincy in
preference to a son. We' can, therefore, understand how
they should provide for the succession of brother to brother,
in order of seniority, in the headships of divisions; and
failing brothers for the succession of cousin to cousin (of
the same class) in order of seniority. It accords with this
succession law that when A! ‘ went out,” A? should succeed
to him as head of the indfine division, that A? should
- succeed A? as head of the iarfine, and A* succeed A? as
head of the derbhfine. But we saw that before A! went
out he would be very old. Before another ‘going out’
could occur through the birth of a grandson to E* the
brothers would certainly be all dead, and the first cousins,
B, &c., would be the heads of divisions. It would be next
B¥ turn to go out, and he would be succeeded in the --
headship of the indfine division by B? as the cousin next
in seniority ; and B? being succeeded by B?, and B? by B! all
the seniors would be promoted as before. By the fourth occur-
rence of such an occasion it would be D'’s turn to go out; if, in-
deed, before then the organization had not collapsed through
the extinction of divisions and want of men to reform them.”*
In a subsequent passage Mr. M‘Lennan explains the mode
in which this system would work as a quasi-entail of the
family lands. “ The most simple way of regarding the rules
established for the fourfold organization, in order to see how
they operated as a succession law, is to conceive it to be
started by four brothers, A, A, &c., on the death of their
father, leaving to them ancestral lands, which had come to
him as next-of-kin, and which, at common law, they were
entitled to divide equally between them. Thus regarded,
the arrangement operated, in the first instance, as a settle-
ment of the respective shares of the brothers on their heirs of
line, the survivors, or survivor of them, as far as great grand-
sons, When a son B appeared, A shared the division lands

* Primitive Marriage, 2nd edition, page 472,
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" with him; when a grandson appeared, they were shared
again between the father, son, and grandson ; and they were
finally redistributed on the appearance of a great grandson.
After this there were redivisions as the men in twmn died,
till, they all being dead, the land was shared in the propor-
tions specified between the remaining divisions. The chief
peculiarities of the system, it will be scen, are (1) that it
stopped succession in the direct line, except in the geilfine
division at great grandsons; (2) that the principle of primo-
geniture appears in the formation of the groups of co-inheri-
tors and parceners; and (3) that a life-tenancy only was
given to any heir. To comprchend the working of the
system, we must think of the four brothers as having one
or more brothers who shared with them the lands on the
death of their father, but remained outside the organization.
These, I conceive, were the men of the family with their
-descendants, or whose descendants, if they were dead, might,
on the extinction of one or more divisions, enter the organ-
ization by forming new divisions. If the indfine, for
example, became extinct, the iarfine would become- the
indfine in the reformed organization, the deirbfine, the iar-
fine, the geilfine, dropping the odd man, would become the
-deirbfine, and the next eldest brother to A%, with his de-
scendants, would become the new geilfine division. The
new divisions would enter with a share of the ancestral
lands equal to that possessed by the others, except so far as
the others had their shares increased by the distribution .
between them of the lands of the indfine. And thus the
organization would continue, confining the lands to great
grandsons, till it collapsed through the extinction of two of
the lines and the failure of men of the family to reform it.
The succession law acting no longer, the lands of the extinct
groups would then go to the next-of-kin, and be subject to
the common law of succession, whatever that was, till the
‘lands were again resettled by the formation of a divisional

organization.”*

-" Tt is to be observed that Mr. M‘Lennan clearly distin-

* Primitive Marriage, 2nd edition, page 496. It is to be observed that the
technical terms used are those of Scotch, not of English, law.
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guishes between the actual existing form of any legal organ-
_ization, and the legal theory by which such form is deter-
mined. He does not assert that the Irish ¢ fine,’ as a rule,
was organized as a complete geilfine system, but proposes
his theory as the abstract system of the Brehon lawyers,
upon which, under certain circumstances, the ‘fine’ would be
organized so far as it went, and which it should assume if
fully developed. The English lawyer knows that the abstract
and complete form of the English manor is as purely ideal as
any Platonic archetype, but that the existing manors do, as far
as circumstances admit, present more or less resemblance, and
approach more or less nearly, to the theoretical manor de-
scribed in our Real Property text books, Mr. M‘Lennan’s
scheme however involves difficulties which he has wholly
. failed to explain. Why should the .ordinary rules for the
succession to land be suddenly arrested upon the birth of a
fourth son, and the shares of the several sons thereupon pass
in strict entail for three generations according to the law of
primogeniture? Why should the succession in the case of
the geilfine division be extended to one generation further
than in the case of the other classes? and why should the
head of the indfine division remain in the system, although
he had himself a descendant in the fourth degree, but “go -
out” upon the birth of a descendant of his youngest brother
in the same degree? Mr. M‘Lennan assumes the four mem-
bers of each class to have held the original share of the first
“member of that division, as joint tenants; and if so the
following questions must at once arise. If A! goes out and
A? must thereupon cease to be head of the iarfine division
and succeed A' as head of the indfine, and A? pass similarly
from the deibhfine to the iarfine, and A* from the geilfine to .
derbhfine, does A? cease to be a joint tenant of his own
' original share with B’, C*, and D*, and become a joint tenant
of the original share of A' jointly with B!, C!, and D!, and
is this process repeated in the other classes, so as to leave
the four junior members of the geilfine class sole tenants of
the original share of A¢? and further if, upon the entiré ex-
" tinction of the indfine class, the geilfine class become in the
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“formation of new.divisions” the derbhfine class, how is
the fifth man of the geilfine class got rid of? Mr. M‘Lennan
simply says that in this case the geilfine division drops the
fifth man, but we must confess that such exclusion appears to
us as inexplicable as his original inclusion.

In dealing with a question such as the present, there is
nothing more misleading than analogies and assumed re-
semblances. Each of the three above-mentioned authors,
who have treated of this subject, has supported his theory
. by reference to rules existing in other archeic systems of
law, which are more or less confidently stated as arguments
for the acceptance of the proposed theory as correct. Buta
profitable comparison can only be instituted between two
known objects. An attempt to define the qualities of any
. thing unknown by reference to the qualities of a known
quantity rests upon antecedent proof (more frequently the
suppressed assumption) of their identity. This argument
from tacitly assumed resemblances has been often in the
present day too far pressed, frequently with very unfortu-
nate results; in dealing with an inquiry like the present, it
. would seem to us that the first step is to discover, as far as
possible, what the actual texts with which we are dealing
say upon the subject, and to draw our conclusions from
them frec, as far as may be, from those @ priori ideas of
law, which, as incident to the form of society in which we
live, naturally influence our judgment; and that when we
have arrived at some definite conclusions in this manner,
then, but not until then, the analogies and resemblances of
other system are useful for the purpose of testing the proba-
bility of the correctness of the results to which we have
_ attained, and as explaining or illustrating many points of
detail which at first failed to attract the attention which
they deserved. (

When an attempt is made to deduce, from the existing
remnants of the works of the Brehon lawyers, a consistent
theory of the organization of the ancient tribe and family,
there arises the obvious difficulty, that the documents, with
which we have to deal, are not the contemporancous exposi-
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tion of an existing system, and that we have no means of
arranging them according to the date of their production;
even the original text and commentary of many of them are
separated by long intervals of time, and exhibit ideas alto-
gether discordant. The earliest date of the original text, or
rather of the customary rules laid down in the original text,
is not, and probably cannot be, ascertained; the latest
commentaries and glosses are probably not earlier than the
16th century; they certainly cover a peridd extending from

-the Danish invasion to the reign of Elizabeth, during which

the country was exposed to continued war and confusion,
and subjected to all the political and social causes which
would naturally lead to the breaking up of the ancient tribe
and family system, and the substitution of the arbitrary
power of chiefs commanding bands of armed retainers for the
regular action of ancient and established custom.. The
analogy of other nations in a similar condition would natur-
ally lead us to anticipate that during this period the chiefs
were constantly gaining ground as against the rights of the
individual members of the tribe, and such would appear to
have been the case from the days of Conn Cetcorach to that
of the chiefs, who, in the 16th century, obtained from the
English Government grants of the tribe lands in fee or fee-
tail with the object of defeating the custom of Tanistry, or
of destroying the rights of the customary holders. The
original constitution of the tribe or family during such a
period gradually ceases to be an existing social fact, and
tends to become merely a rule for the distribution of property
upon death, after a fashion which would be strange and
inexplicable, if we did not understand it to represent a social

" system which had for all practical purposes disappeared,

The distribution of property according to the Geilfine system,
as expounded in the commentary to the Book of Aicill, bears
the same relation to the original constitution of the fine,’ as
the rules of the English law, relative to the succession of
real estate, bear to the feudal system, or as the distribution
of property according to the later Civil Law does to the
early Roman family. Those of the Brehon Law tracts, which

deal with the geilfine system as an arrangement of the tribe
. .
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or family, would seem therefore the more ancient and
authoritative with regard to the nature of that organization;
and it is worthy of remark that the differences, which exist
between what may be @ priori assumed to be the earlier
and later tracts, are just what might be anticipated to have
arisen under these circumstances.

The most important docament upon the subJect of the
tribe and family organization is the tract entitled “Of the
Divisions of the Tribe of a Territory” published in this
volume, and we desire particular attention both to the text of
this tract, and the obvious deductions to be drawn therefrom.
.-The word translated tribe in the title of this tract is
“cinel,” which is generally understood to mean a_ tribe in
the full extension of the term, and containing a greater or
less number of “families.”

The word translated “ territory” means not a mere extent
of land, but primarily the tribe or people themselves, and
thence a tract inhabited by a definite body, and regarded
with reference to the rights of the occupants.

- The word “ fine,” translated variously “tribe” or “family,”
(a circumstance which has been noticed as an error by some
critics of the present translation of the Brechon Laws,)
appears on the face of this document as not having any very
precise or technical meaning, implying any number of per-
sons conceived as forming a class whether from identity of
descent, or simjlarity. of rights.

; This document must not Le considered as a description
of the ordinarily existing tribe, but rather as an explana-
tion of the form'which a tribe would assume if fully de-
veloped in every direction. It is remarkable that this tract
.would appear to consider the tribe and family as commen-
surate, if not identical. It would be, however, an error to
consider that we must, from the tract in question, infer such
to be the case, a result contradictory of many other passages
in the Brchon Law tracts and opposed to all analogy.*
The number of families in the Celtic tribe was never theo-

* The following passage is conclusive upon this point: * An ‘aire.fine’ be it
known ; ; a man who leads his family (‘ fine’) when they arc on thexr way to the
chief (‘flaith’).”"—Post, p. 349,
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retically fixed, as were the number of the Roman gentes
or Greek ¢parwac; and our author naturally deals with the
simplest case of the tribe consisting of one family, or, which
is perhaps more probable, when he deals with the family,
he directs his attention to some one supposed instance.

The mode in which the tribe or family was orga.mzed

according to this ‘tract, was as follows :—

(A.) The “fine” of the chief (flaithe-fine), conslstmg of —
(1) the chief’s fuidhir tenants; (2) the kinsmen of. the
chief; (3) the dependents of the clnef : o

(B.) The divisions of the “fine” of the temtory——(l) the
geilfine; (2) the deirbhfine; (3) the iarfine; (4) the
innfine; (3) the deirghfine; (6) the duibhfine; (7) the
finetacuir; (8) the glasfine; and (9) the ingen ar meraibh,
The nature of the five latter divisions, as to which there is
no doubt, is of much importance in determining that of the
four first in the second part of this catalogue. The “deirg-
fine” are described as those who have shed blood; from whom
no debadh property comes; who reccive no share of the tribe
(“fine™), but who nevertheless pay for the crimes of their
kinsfolk. Dr.W.K. Sullivan describes this class as consisting
of those “ who killed, or attempted to kill the senior members
of their fine in order to get at their dibad, or property ;”*"
in this he follows Dr. O'Donovan, who states, in the note
annexed to the text, that they were those who were guilty
of the murder of a brother familyman, 4.e., one of the seven-
teen men of the four principal divisions. A permanent
division of murderers is indeed an anomaly in & tribe
organization, and there is a much simpler and more obvious
explanation; in the present volume there is contained a tract
entitled “The Land is forfeited for Crime,” in which it is laid -
down that the land of one who had committed a crime was
“given for his crime;’ that his land was the primary fund
for the payment of the “dire”-fine and compensation in
exoneration of those who by reason of their kinship, or
farnily relation, to the criminal, were bound to make good

, hls default. The deirgfine-man was one who by reason of

* Manners and Customs, &c., Yol 1, Pp. cIxvi. 2
e
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& crime had forfeited his share in the property of the «fine,”
but in other respects continued to be recognised as a member.

The “dubhfine ” were those whose claims to be members
of the “fine” were under disputc, and who were required
to substantiate their rights by ordeal, or by lot.

_The “fine-tacuir ” were not members by descent, but by
a contract of adoption.

The “ glasfine” were the children of a female member by
a stranger, defined as the children of an Albanach, and
described as kindred from beyond the sea.

The “ingen ar meraib” were those commonly belleved to
have claims to be members, but whose title rested merely
on common repute, and was not the subject of ordeal or lot.
This term “ingen ar meraibh,” literally “the nail on the
finger,” may be similiar to the word “ nagel kyn” as desig-
nating indefinite and indescribable relationship. It is to be
observed that these five latter classes consist of men not full
members of the “ fine.” The “deirghfine,” although members
by descent, had suffered a “ diminutio capitis,” and were not
in the enjoyment of full rights. Of the remaining four

, classes two were confessedly not members at all, and the
membershlp of the two remaining classes was either in
supense or unprovable. The four classes of the geilfine,
&c., must therefore represent the members of the “fine” of
admitted descent, and full rights. These classes are in this
tract described. as follows:

“The geilfine extends to five persons ; it is they that get the
¢ debadl -property of every kindred chief (cond) who leaves
¢ dibadh ’-property.

“The ‘deirfine’ extend to nine persons; their ‘dibadh -
property is not divided according to the number of kindred
heads.

“The ‘iarfine’ extend to thirteen men; they get only the
fourth part of the fines, or of profits, of the ground, or of
labour.

“The ‘innfine’ extend to seventeen men; they divide
among themselves, as is right, whatever part of the tribe-
land is left as ¢ debadh *-land.”

L i At
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From this'tract 'the following deductions may be safely
made : (1) the organization of the “fine” was based upon
the exclusive possession of land by the “fine” as a distinct
community, and had direct reference to the mnode in which
the land was divided among them.

(2) The four classes of the geilfine, deirbhfine, 1arﬁne, and

‘innfine’ consisted of seventeen members of the “fine” of

pure descent, and full rights.

"~ (3) Each of these four classes was complete in itself and
possessed distinct joint rights both as against the other three
classes as well as against the general members of the “ fine.”
. (4) The four classes of full members do not comprise all
the members of the fine. The “dubhfine” man, who had
succeeded in establishing his position in the “fine” by ordeal
or lot did not enter into the “geilfine” classification, but
received a share of a fixed amount. ‘

With reference to the “deirbhfine” division there is stated
a rule that their property was not divided according to the
number of kindred heads; it is possible that this may be
introduced to point out that as between the “ geilfine ” and
“ deirbhfine ” divisions, the two classes were to be considered
as different and equal stocks, and the ¢ gcilfine” had no
advantage in the division of property by reason of the
greater number of its members; it would seem more
probable that this is a general rule to the effect that property
which passed to the “deirbhfine” class was to be divided
“per stirpes” and not “per capita.” This fact is put
beyond doubt by the passage in page 259 describing the
mode of the division of the “ dire "-fine payable to the family
(and “fine”) of a slain man : “Three cumhals of “ dire”-fine
go to the son and to the father; there are three cumhals
of “dire”-fine remaining after that; a cumhal of “dire”-fine of
them goes to a brother collaterally.—There is one ‘cumhal’
of ‘dire’ fine then after that—that is to be divided from
the lowest man of the ‘ geilfine’ division until it reaches
the uppermost man; and from the uppermost man until it
reaches the lowest, &c.” '

A man therefore could stand in some relation to a
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- “geilfine” class, which did not include’ either-his existing
father, son, or brotber, and from which we must assume
that be himself also was. excluded. The same conclusion
must bedrawn from the liability to pay fines. Upon this point
Mr. M‘Lennan remarks : - “ That the divisional organization
- was one of-the divisions of the ‘ fine,’ or sept, appears from a
curious passage in the Book of Aieill (Vol. IIL, p. 481) which
discusses the question from whom a forced exaction, as in
payment of a penalty or fine, might lawfully be levied.
Here the ‘ seventeen men’ are several times referred to as
- gpecially liable to such an exaction if levied on account
of the crime of any man connected with them, in terms
which seem to imply that every tribesman had, necessarily,
& connexion with a divisional organization which was liable
for his defaults. In one place the text, which, as it stands,
reads as nonsense, must have been intended to indicate that
the distant relatives of the criminal were liable for him only
when the divisional orga.mzatlon was incomplete, or had
collapsed—a reading which is confirmed by the text. The
four nearest tribes bear the crime of each kinsman of their
stock, geilfine, &c. (Senchus Mor, Vol. L, p. 261.) = Here
- the connexion is disclosed between a tribesman, himself not
the member of a divisional organization, and the orgamza—
tion responsible for him.”* .

The seventeen men must have exercised an authority and
rule over the other freemen, of the “fine,” or must have
filled some quasi representative position in relation to their
fellows. If the former were the fact it is improbable that
so remarkable a difference of status would have been passed
over by the author of this tract.

(5) The seventeen men are not represented as occupying
among them the entire territory of the “fine,” for there was
a surplus of land available for members of the ‘‘dubhfine”
. orof the “glasfine.”

(6) The existence of the organization of the “fine,” does
not seem to have been limited by reference-to the life
or lives of any person, or class of persons; the existence -

* Primitive Marriage, 2nd ed., p. 480,
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of such classes'as the “dublifine” and the “ingen ar meraibh,”
the membeis of whom were contemplated as possibly increas-
ing in number with the rest of the “ fine,”* prove that “fine”
so constituted had continued for very long periods.t  But
upon the completion of the four classes to their full number an
important change took place as to the rights of the members
of the “fine” in respect of their common property. The
words in thistract “ From this forth it is acaseof acommunity
of people, it is then family relations cease,” are glossed as
meaning that upon this contingency the subdivisions of land
and liability separate, or that the relationship becomes ex-
tinet, or that the four families become extinct. The meaning
of the glossist is quite clear, not that the previous members
of the “fine” cease to exist as individuals, but that the organ-
ization of the “fine” as far as relates to the mode in which
the common property is held ceases to exist and the commu-
nity is dissolved into a number of persons holding the land
they occupied independently of each other and without rights .
of inheritance to the lands of each other. That this is the
correct interpretation appears from the passage in the first -
tract in this volume, “ From seventeen men out they are not
a tribe-community} and the commentary upon that passage.
(7) The special geilfine class possessed a certain superiority
over the other three, and by some such title had an
exclusive right to extern property falling in, and as a
natural consequence according to the first principles of
Brehon law was also subject to a primary ha.blhty for the
crimes of the members of the « fine.”

These results may be supplemented by some other con-
clusions gathered from the tracts contained in the present
and preceding volume. -~ . .

There was at the head of the “fine” a chief who repre-
sented the “fine” in its collective capacity.

In the Book of Aicill, in discussing the nght to property
found upon roads, and the remedy for injuries done toroads,
a distinction is drawn between the king of the territory,'
and the geilfine chief, in this passage distinctly described as

* Page 205, 1 Vol. IV., p. 248, 1 Page 89.
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the/“geilfine flaith”; and the latter is treated as represent-
ing the rights of the “fine” as the former those of the entire
community.* The “geilfine” chief of this passage would
appear to be the same as the “fair chief of the tribe” whose
assent was requisite to the validity of contracts dealing with
“coibne-property ”;t and also with the “head of the tribe”
who had certain rights in the nuptial presents of women of
the tribe, and the gains of an harlot a member of the tribe.}
The “geilfine” chief was not always, it appears, necessarily a
member of the ““geilfine ” class, for in the second of the pas-
sages referred to, there occurs a curious proviso restrictive of
the power of the “fair-chief of the tribe,” viz.,  unless he be
the sixth” which, although explained in the gloss in an ob-
scure manner, appears to mean unless he be not one of the
first five, 4.e, of the geilfine division properly so called.§
There appear allusions to chiefs of the deirbhfine, iarfine, and
indfine divisions, which implies that some one of the class
possessed a seniority, or superiority, over the other members
of the class|| It would also appear that when a class was
once formed, it continued to subsist as long as any one
member of the class continued in existence; as we should
now express it, the members of a class were as among them-
selves joint temants and not tenants in common. The
movement of individual members through the different
classes was not caused by the vacancies in the three latter
classes but by a superfluity of members in the first class;
and that the social position and rights of the classes among
themselves was in the inverse order of the seniority. That
there were some connexion of kinship between the members
. of the four classes is everywhere assumed, but the relation-
ship which may have existed at any time between the
members may not have been that upon which the system
was originally constituted. . The cxistence of a father and
four sons is more than once referred to as the basis of an

* Vol. IIL, p. 807. + Vol. IV.,p 89. {14, p. 68.

§ Another and slightly different explanation of this passage is suggested subse-
quently, sce p. Ixxxviii,

il Vol. IV,, p. 243.
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ordinary “geilfine ”Usystem, but it does not follow that
although the existence of a father and four sons.would
result in founding the system, it could not be formed by five
persons of the same stock, standing in another relationship
to each other; it might, it appears, be formed upon the basis
of five co-existing brothers. That the deirbhfine were
not descended from the geilfine is shown by the passage,
which describes the property of the geilfine division upon
the death of the five members of that division passing to .
a branch extern to the ‘geilfine,’ viz, the deirbhfine divi-
sion.* In the glosses upon this passage there is the follow-
ing : “In this case after the death of the five persons which -
are the geilfine division, the land is divided among the
three ‘fine’ divisions, and in this case there is no female
heir.” As a fernale is here assumed to have been entitled
to succeed upon the failure of male heirs, the extinction of -
one of the classes implies both the death of the original mem-
bers,\and the failure of their issue, and it is therefore neces-
sary in any theory of the system to find room for the succes-
sion of lineal descendants to the land of their ancestors.  °

Mr. M'Lennan after pointing out that such a system
must be primarily founded upon the possession and dis-
tribution of land, and that the liability of the members
for the acts of members of the “fine” is based upon the
rights which they enjoy in respect of the common property,
makes the following important observation: “It is not
difficult to imagine that arrangements of such obvious con-
venience as defining and limiting the liabilities of kinsmen
for one another, if once successfully established among the
superior classes, would in time be imitated by the inferior;
and the peculiar settlement of property, worked through a
divisional organization, as may be easily seen, is nowise in
its nature, inapplicable to movable estate.”t

In conformity with this observation of Mr. M‘Lennan, a
remarkable analogy to the geilfine system in the “fine”
" appears to have existed among the families of the “fuidhir”
tenants, which is worthy of much attention in the consider-

* Vol IV, p. 89. t Primitive Marriage, 2nd ed., p. 492,
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ation of. the present subject. These tenants, settled upon
the chief’s share of the tribe lands, were recruited from the
broken men, who had lost land and kinship, and in the tribe
organization were supposed to form portion of the “fine”
of the chief (flaithfine), but at an carly period they seemed
to have formed artificial families’ upon the system of recip-
rocal liability, and to have acquired a right of hereditary
transmission of property. The passage to which we refer
lays down as a general principle that “the natural bondman
does not bear the crimes of his relatives,” but that if there
were five houses of “fuidhir” tenants, each householder
having a stock of one hundred cattle, and all under one
chief, they.formed an association, recognised as a portion
of the tribe, for each thereupon shared in the common tribe
land (dibadh) and paid for the crimes of the other member
of their separate organization. The phrase “They share the
tribe property,” translated as in the last sentence by an
earlier glossist, is translated by a subsequent commentator,
“Each of them shall share the tribe property of each other;”
according to this view the reciprocal liability for crimes
drew with it common rights and joint ownerships in the
aggregate stock of the five houses* But whatever rights
the five head men of these “fuidhir” houses acquired in the
common stock, it must have been subject to the succession
of lineal heirs, as in a subsequent passage we read (in respect
of the case of fuidhir tenants), “ the father does not sell any-
thing to the prejudice of his sons, grandsons, great grand-
sons, or great great grandsons.”t To constitute such a com-
munity there must have been a certain number of persons
belonging to different households, and also possessing an
adequate amount of property. The sons, brothers, &c., of
an household were liable for each others deeds without such
organization, and the addition of impecunious persons into
such an association would create a liability without any
reclproca.l guarantee,

*# Post. page 43. The precise meaning s not important, but we are inclined to
prefer the latter translation.

1 Post, p. 287,
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There must’ Have'existed-'distinct and early laws of
hereditary succession to lands of inhcritance (orba) among
the Irish Celtic tribes, but these rules have in fact been
amalgamated in the “geilfine” system, and cannot be now
understood apart from it; the Welsh rules which may be
assumed to have some genera.l resemblance to those of the
Irish, throw, in our opinion, considerable hghb upon this
subject. The relation of the father and son in the Welsh -
law in respect of the family inheritance resembled rather

* the civil law substitution, than the English joint-tenancy ;.

“peither is the son to deprive his fmther during bis life, of
land and soil; in like manner the father is not to deprive
the son of land.”* Such a rule, if strictly carried out, would
have created a perpetual succession, and the right of the heir
could be barred only in one way, viz, by an agreement
between “father, brothers, cousins, second cousins, and the
lord;” a proceeding the same as the present mode of barring
a Scotch tailzie. Upon the death of the father, the daughters
took nothing, unless there was a failure of male heirs; upon
the death of the father the sons divided the lands between
them in the following manner: “ When brothers share the
patrimony between them, the youngest is to have the
principal tyddyn, and all the buildings of his father, and
eight erws of land, his boiler, his fuel hatchet, and his coulter;
because a father cannot give these three to any but to the
youngest son; and though they should be pledged, they
never become forfeited. Then let every brother take an
homestead with eight erws of land; and the youngest son
is to share, and. they are to choose in succession from the
eldest to the youngest.+ . -

The inheritance having been thus divided among the first
generation of descendants, was again divided among the
grandsons, and again among the great grandsons, after which
there was no further apportionment. By this we must
understand that the three first generations of descendants

.took “per capita,” and that the fourth genero.tlon reta.med

* Ancient Laws of Wales, Vol L, p. 177,
+ Ancient Laws of Wales, Vol I., p 543



Ixxvi ) INTRODUCTION.

the existing shares by household or per stirpes. The reshar-
ing was subject to the exception that no one should “remove
from his tyddyn to another; because the tyddyns are of such
a number that no one is obliged to be a builder for another”.*
The right to inherit the share of any deceased relative, was
not as collateral heir of the deceased, but as a lineal descend-
ant of the original ancester;t to use the terms of English
law, heirship was claimed not to the last seized, but to the
purchaser; but the right of inheritance stopped sbort at the
fourth generation of descendants; the descendant in the
fifth degree had no hereditary claim through his ancestor to
any portion of the lands of inheritance, and therefore kins-
men more distantly related than third cousins could not be
heirs to each other in respect of shares in lands of inheritance.
In default of relations within this degree the land escheated
to the king.t It is to be remarked that according to this
system the elder brothers go out of the father’s house and
establish themselves in separate buildings, upon distinct
portions, cut out for them of the lands; and the youngest
son is left in the possession of the original homestead and
all its gear. The redivisions are not partitions of the land
exhausting the entire, but on these occasions each male
descendant acquires a fixed portion as his share; after the
third generation there is no further redistribution of the
land; and after the fourth generation the family organiza-
tion is dissolved into separate households, each of which
“(for the purpose of inheritance) had no relationship with the
others.§ : :

* Auncient Laws of Wales, Vol IL,, p. 291.  {Id.  §1Id, Vol. I, p. 545.

§ That the hereditary right of succession to property and the claims of kinship
should cease, or be very much diminished at some particular point in the chain of
descent, is a conception not unknown to ancient law. ¢ The typical example of
this division of the clan, as of 8o many other of our carly institutions, is found in
India. In that country the degress of kindred, as I have already observed, were
determined by the nature of the sacred rights in which the kinsmen shared. The
nearer relatives offered to their deceased ancestors the pinda or sacrificial cake. The
more distant relatives made an offering of water. The former were called Sapin-
das, or persons connected with the cake. The latter were called Samanodocas,
or persons connected by equal oblations of water. The relation of the Sapindas
ceases with the seventh person, that is, with the sixth degree of kindred.” (The
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In the following observations it is desirable to use the
term “tribe” and “family” in a techjrcal sense, treating the
former as indicating the larger organization known as the
“cinel,” the latter as equivalent to the “fine,” this distinec-

_tion between the “tribe” and the “family” appears in all

degrees of kindred in this passage are calculated according to the rules of the

English, not of the Ctvil Law.) “ Therelation of the Samanodocas ceases only when
their birth and family name are no longer known. The Sapindas have the primary
right of inheritance to a deceased person; and failing the Sapindas the Samanodocas
succeed. In other words all those persons are Sapindas, who have a common
great-grandfather, or other nearer ascendant, that is second cousins and all nearer
relatives. All those persons are Samanodocas, who have A common great-great-
grandfather, or other more remote ascendant, that is third cousins and all more
distant relatives. In the former case, the common ancestor who marks the limit,
is the father’s grandfather. In the latter case it is the grandfather’s grandfather.
Thus the Prince of Wales and the Ex-Crown Prince of Hanover are Sapindas,
because they trace descent from the same great-grandfather, King George IIL,
but their children fall into the wider circle of Samanodocas, or more remote
kinsmen.—7%e Aryan Housekold, p. 168. -

The actual text of the Welsh Law is as follows :—

1. When sons share their patrimony between them, the youngest is to have the
principal tyddyn, and all the buildings of his father, and eight erws of land, his
boiler, his fuel hatchet, and his coulter; becanse a father cannot give these three
to anyone but to the younger son; and though they should be pledged, they never
become forfeited. Then let every brother take a homestead with eight erws of
land, and the youngest son is to share ; and they are to choose in succession, from
the eldest to the youngest.

2. Three times shall the same patrimony be shared between three grades of &
kindred ; first between brothers, the second time between cousins, the third time
between second cousins ; after that there is no propriate share of the land.

8. No person is to demand re-sharing, but one who has not obtaimed a share by
choosing ; thence the proverb, there is no choice in what is settled.

4. No person is to obtain the land of a co-heir, as of a brother, or of & cousin,
or of a second cousin, by claiming it as heir of the one co-heir who shall have died
without leaving an heir of his body ; butby claiming it as heir to one of his own
parents, who had been owner of that land until his death without heir, whether a
father, grandfather, or great-grandfather, that land he is to have, if he be the
nearest next-of-kin to the deceased.

5. After brothers shall have shared their patrimony between them, if one of
them die without leaving an heir of his body, or co-heir, to a third cousin, the
king is to be the heir to that land.

6. As a brother is rightful heir to his patrimony, 8o is his sister rightful heir
to her gwaddol, through which she may obtain a husband entitled to land; that
is to say, from her father, or from her co-inheritors, if she remain under the
guidance of her parents and co-inheritors.

7. 1f an owner of land have no other heir than a danghter, the daughter is to

/v
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early systen{s, and correlative terms expressing them are
found in many languages.*

- The “famlly” came into being under certain circumstances,
and again was dissolved upon the existence of a certain
state of facts; the “tribe” existed before the “family” came
into being and continued to exist after the latter had been
dissolved ; the “tribe” consisted of an aggregate of individuals
connected by a real or assumed relationship, and occupying
in separate households a district of which they in some
manner were the common owners. °

Let us consider the circumstances under which a “family”
orga.mzed upon the geilfine system came into existence;
the mere fact that a member of the tribe had a certain
number of children would be insufficient, for it rested
upon the basis of the possession of a distinct and separate

“property ; nor again would the bare fact of the possession
of land enable a member even of the “family” to found a

new gellﬁne group, for there was only one such organiza-
tion in each family. -

. The property upon which a fa.mxly was formed was not &
nght to a share greater or less in the general tribe land to
be allotted from time to time, or a right to depasture the
waste of the tribe, but the exclusive possession of a definite
portion of the tribe land, granted out the general mass, and
appropriated as the exclusive and hereditary property of the
descendants of some definite individual, an estate corre-
sponding to the A.S. bocland, and descnbed in the Brehon
Law as “orba.”
be heiress to the whole land.—The Dimetian Code, ch. xxiii, A. L. & L, vol. i.,

. B43.
F ““ Distribution is in the first place tobe between brothers. The youngest is to choose
his tyddyn with such houses as may be upon the eight erws, if he be an uchelior,
and from oldest to oldest let them choose their tyddyn, and to every one what
houscs may be npon his tyddyn. And after that let the youngest son share in every
case ; and from cldest to cldest let them choose. Afterwards cousins are entitled
to a re-sharing, but no one shall remove from his tyddyn for another, because the
tyddyns are of such number that no one is obliged to be a builder for another.
And in that mauner are second cousins to re-share. And, after the third sharing,
let everyone re-claim his share in his possession lawfully through guardians of

land-borderers.—Cyoreithian Cymru, Xxxi, 1, A. L. & I of Wales, vol. il., p. 201.
* 'The Aryan Household, 161-171.
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If l1and has thus been dedicated to the use of a separate
family, the claims of its members to enjoy their several
proportions by hereditary right must be traced from the
original acquirer, or in the old English law term “ from the
conqueror.” This is very clearly shown by the Welsh rule
that heirship is traced back in the first instance to the
ancestor, and not to the deceased. As the family increased,
the additional further accommodation is provided for, not by
the enlargement of the original dwelling,-but by the erection
of new buildings with several allotments. The brothers
under the Welsh Jaw did not upon the father's death take
equal undivided or divided shares, but to each was alloted
his homestead with his eight erws of land in severalty. The
existence of the thickly scattered “raths” in Ireland would
of itself prove that the “family” occupied its district in this
manner, and in the tract of the “Crith Gabhlach” (also
published in this volume) the several members of the tribe
are assumed to occupy separate houses, classified as to size,
&ec., in accordance with the rank of the occupiers; the Celtie
family never seems to have clung together in the peculiar
form of the Sclavonic household.

In considering how a geilfine system might have been
formed, the question why the number of seventeen formed
an element in the organization may be postponed for sub-
sequent consideration. Nothing can be more embarrassing
than an attempt to reconstruct a system founded both upon
hereditary descent, and certain assumed arithmetical propor-
tions. A family arranged upon some rules of inheritance can
be easily understood, if once the principle of hereditary suc-
cession which underlies it, be ascertained ; a political insti-
tution resting upon the selection of a fixed number from the
indefinite mass of the population, can be supposed to have
been an actually working institution. But when we read
of assemblies formed of members selected in certain propor-
tions, or in fixed numbers, out of different stocks, or of
property divided among the descendants of some ancestor,
. in a fixed number of shares, it is clear that we are no longer

" * Ancient Laws of Wales, Vol. L, p. 177. - -
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dealing with actual facts, but with theoretical descriptions
of what the institution was supposed in the abstract to have
been. The numbers in each family must be uncertain ; some
. men have many, some few or no descendants. The actual
~ condition of the population must soon have rendered its
arithmetical classification impossible, if such classification
ever existed in fact. No one pretends to believe in the actual
existence of the early Roman constitution, with a perma-
nently fixed number of tribes, curism, gentes, and familize;
and yet upon the assumption of the existence of an almost
impossible state of facts rest the number of the members of
the senate, and the organization of the legion. Institutions,
as all else, must accommodate themselves to existing facts,
and in such cases as those to which we have referred the
principle of hereditary right must shake off' the incumbrance
of arithmetical arrangement, or the numerical arrangement
be carried out in disregard of the strict rules of descent.
The original acquirer of “orba” land establishes upon it
his household, and as the number of his sons increases
beyond the capacity of one common dwelling, they success-
ively go out, take separate allotments, and establish them-
selves in distinct homesteads. This scattering of the original -
household must have arisen as a matter of necessity, as the
consequence of an increase in number beyond the accommo-
dation of the paternal dwelling. The eldest would probably
first marry and leave the original home, and the order of
their departure would probably follow that of their seniority.
That the sons took their separate allotments during the life
of the parent, and not upon his death, is the only mode of
explaining the Welsh rule that the youngest and not the
eldest son, succeeded to the father's house and gear; this
must have rested upon the assumption that the youngest
son alone remained in his father’s house, which he jointly
occupied with the father, upon whose death he remained in
sole possession by survivorship, rather than succecded by
inheritance. Each son as he successively left his father’s
house received his share in the lands of inheritance, and,
" having become the head of a distinet houschold, would
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cease to be/a@/joint owner with his father in the original
property ; the portion acquired by an elder son who had
thus gone out would pass to his descendants, according to
the ordinary rules of descent, but the undisposed of residue
of the original lands would survive to the youngest son,
who had not gone out, as representing his father in the
manner before mentioned.

The “geilfine” system began to exist when there was a
father and four sons; but the question arises as to the
particular date at which this happened. That such date
was that of the birth of the fourth son is in every way
improbable; the members of the system are always spoken
of as “the seventeen men,” who have definite rights and
considerable liabilities, which could neither be enjoyed
nor performed by infant children residing in their father’s
house. The members of the geilfine stood in definite rela-
tion to each other; they had certain rights in each others
property, but what was more important, they were jointly
liable for the wrongs committed by any of the “family,”
and were guarantors among themselves for the payments to
be made in respect of any such. That a man’s four infant
sons, who resided in his house, and possessed no independent
property, were joined with him as security for his debts,
would be of no advantage to extern creditors, and the father
could not expect any benefit from having joined with him-
self as co-securities, his sons, who had no property except a
contingent interest in what he himself possessed. The nature
of the relation between the members of a “ geilfine ” system
implies that they all are sui juris, and all owners of property
efficient to answer their joint and reciprocal obligations. It
is at this point that the great importance of the mode in
which the “findhir” tenants are organised into a fictitious
family is apparent. This was, as stated in the passage
before referred to, effected by combining into one, five dis-
tinet households, not individuals, each possessing a fized
minimum of property. The unit here, as is generally the
case in early tribal systems, is not the individual, but the
household ; when an individual is spoken of, he is referred

f
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‘to in his character of the head of an household ; his property
is originally the property of the housebold, of which he is
the manager rather than the absolute owner. It is remark-
able that the hereditary rights of succession of “findhir”
tenants is apparently connected with the fact of their being
organised ; this would be a natural consequence of such an
arrangement, for the property of any “findhir” house having
been caught by the system of mutual guarantee, the house-
hold would be continued for the purpose of the fulfilment
of the guarantee, in the persons of the sons of the original
head as a member of the artificial family. For these reasons
there are considerable grounds for assuming that the four
sons, who jointly with their father formed a “ geilfine,” are
four sons who have gone out and established themselves in
independent homesteads upon their allotments.
Disregarding again for the present the question of
numbers, the father and his sons, who have left the original
home, and established themselves as the heads of indepen-
dent houses, form the nucleus of the “ geilfine” arrangement
of the family ; we have now an organization of households
and a community, or land held by a community (coibne),
instead of land held by an individual as head of an house;
" and in place of being “ the paterfamilias” the father becomes
the “geilfine” chief, or the head (ceud) of the community.
The number of households in the community is fixed by
the number of new homesteads established by the sons
who have gone out, that is, a number equal to the sum
total of the father and his forisfamiliated sons; and if the
union be an union not of individuals, but of householders
representing their separate homesteads, the system will
not be broken up by the death of any leaving issue, but
his successor in the headship of his house will take his
place in the geilfine system.
~ The youngest son, succeeding his father as head of the
original household, would at an early period probably
succeed to the headship of the family also. The ancient
religion of the Irish Celts has absolutely disappeared, but if
their religious ideas resembled those of many others of the
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early Aryan tribes, among whom the headship of the family
is intimately connected with the performance of the sacred
rites at the original hearth, it would not appear unnatural
that the headship should remain with the son, who, although-
the youngest, occupied the original home of the family.

The geilfine system having been once originated, it is to
be considered whether the sons of the original acquirer
represent the branch of system technically known as the
“geilfine” branch, or represent the first members of the
four distinct branches, as is the opinion of Mr. M‘Lennan,
To the latter opinion there appear to be insuperable
objections. It excludes the ancestor from the system
altogether; it confines the number of households in the
family to four; it certainly fails satisfactorily to account
for the extra member of the geilfine branch; it introduces .
the wholly foreign theory of primogeniture ; and it involves
the fatal difficulty that a large proportion of the members
must be infants; as to the extraordinary longevity and
power of reproduction he attributes to its members, we take
no objection, as its author throughout treats the geilfine
system, not as an existing social organization, but a specu-
lative theory of descent.

That the geilfine class was formed before the den-bﬁne
began to come into being, must be, in our opinion, the
conclusion to be arrived at, upon an examination of the
texts, and is the only theory upon which the peculiar in-
timate union between the members of each class among
themselves, and the gradations of rank and probable differ-
ence of wealth among the classes can be accounted for.

The creation of the deirbfine class is similar to that of
the geilfine, and would appear to have arisen in the same
manner. If the sons, who leave the original home, take
fixed allotments to which their descendants will be"con-
fined, and the original home and the balance of the lands
of inheritance remain with the youngest son, and are
" available for the establishment of his'descendants, it must
follow that until the lands are completely occupied the
elder stocks must be constantly losing ground in point of

f2
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‘wealth as compared with the youuger. If a son of the
youngest son can, on.leaving the original home, receive an
- allotment similar to that which his father’s elder brother
received, his position is much better than that of his first
cousins, and with each successive generation the disparity
" would become more marked. The answer to this objection
is, that the existence of this very disparity, is one of the
most peculiar, and, at first, unaccountable facts of the geilfine
system, according to which the members of the geilfine
class are, by the introduction of new members, promoted, or
degraded (it is immaterial which term is used) into and
through the three other classes. with a loss upon the occasion
of each removal of position and property, but with a co-
relative diminution of liability.

That the four branches of the geilfine system mpresent
four distinct generations of the descendants of the original
acquirer must be admitted; the terms descriptive of the
four classes. are repeatedly used as expressing the four
successive generations descending from a supposed ances-
tor; but it appears equally certain that none of the classes
were the descendants of any other of them. The glosses,
‘indeed, treat the geilfine branch as being sons, the deirbfine

branch as being' grandsons, &ec.; but if the views of the.

commentator in the Book of Aicill are not to be actually
discarded, the “indfine” class contained the senior members
of the system, and the geilfine the youngest; and hence
the anomaly that the word which signifies the junior
members of the class, are supposed to indicate the sons, and
that which signifies the senior members of the class the
great great-grandsons of the same person. So far, however,
from treating the “ deirlfine” asrepresenting the “geilfine”
class, the former is spoken of as a foreign branch taking
only upon the failure of the issue of the geilfine. :

The youngest son of the original acquirer, having suc-
ceeded his father, marries in his turn, and his sons, beginning
" with the eldest, go out successively and settle on their
allotments. The second head with his four forisfamiliated
sons forms a new geilfine branch, and that formed by the
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four sons of the original acquirer is pushed down'into the
deirbfine class; the original house, being that out of which .
the successive generations have swarmed, always continuing
as an household of the geilfine, and thus the existing chief -
with his forisfamiliated sons always forming the’ geilfine
division; the claim of the several branches of the system to
their respective allotments, supposing the generations to
have died off evenly, and the whole number seventeen to
have becn filled up, would be as follows: the geilfine would
be the sons of an existing head or chief; the deirbfine, the
first cousins of the geilfine, would claim as the grandsons -
of the previous chief; the iarfine, second cousins of the
geilfine, would claim as great-grandsons of the second last
chief; the indfine, the third cousins of the geilfine, would .
claim as the great great-grandchildren of the original
acquirer. The senior branch apon this supposition is that.
most removed from the chief for the time being, and for
the reasons before stated also the least wealthy. The four
divisions, representing four successive generations, would,
if the analogy of the Welsh Law is of weight complete the
system ; if the right of hereditary succession was not trans-
missible beyond the fourth generation of the descendants
of the original acquirer, the sons of the fifth chief or head
would have no right to allotments, and no further mdepen-
dent households could be formed.

If the respective classes represent in the manner above
mentioned four successive generations of the descendants of
the original acquirer, each generation represents either
brothers or the descendants of brothers; and each class,
taken by itself, formed a distinct subdivision of the family,
the members of which were the nearest relations of each
other.

If each class represents a generation, it, at first sight, is
difficult of explanation how four successive generations re-
main of the same number, neither less, nor more, but this
objection is removed if we admit that each class i is in fact
the offspring of a single individual.

We are strongly mchned to believe that in its inception
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the 'respective ‘classes' were not tied down by any fixed
rules as to numbers, although at the date of the commentary
on the Book of Aicill the number of seventeen was con-
- sidered as of the essence of the system. The geilfine
organization is frequently spoken of as the “seventeen men,”
which would lead to the supposition that the number was
always kept up by some contrivance to that amount ; but
from the rule that a class was not extinguished as long as
there was one member of it in existence, it is clear that the
system could, and must often, have been worked with very
reduced numbers; a circumstance not incompatible with
its successful operation, for the survivorship existing among
the members of each class would concentrate the property
of all in the hands of the last survivor, and leave the
amount of property available for the fulfilment of their
mutual guarantees unaltered.

The numerical form of early institutions arises from the
desire of half-educated men for an unattainable arithmetical
completeness in their arrangements, and from the wholly
unwarranted assumption, with the view to enable them to
construct theoretical systems, that all the families would be
of some fixed amount, and that the members would be
born or die off in the required order. The lawyers who
reduced to writing the customs of the “fine,” assumed that
the number of children in each family would be five, that
is, four who go out, and one who remains in the original
home, and that, therefore, the system in its complete deo-
velopment must consist of seventeen persons, although
probably as a fact it frequently fell short of that amount.
The perfect form of seventeen persons, divisible in the
four classes, each representing four brothers, with the
addition of the head of the household occupying the original
home, became the accepted theoretic form of the institution.
If the number of seventeen members once became the
supposed essence of the arrangement, that, which originally
consisted of four classes, each of which was assumed to be
four in number, and which, therefore, with the addition of
original house, made up seventeen individuals, was con-
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sidered as'an//organism (of seventeen persons, sub-divided
for occult reasons into four classes containing each a certain
number.

Inthe “Bee Judgments” and “ Rights of Water,” allusions
- are made to the four geilfine classes, which manifestly prove
that the four classes were regarded as distinct from, and
contrasted with, each other. The geilfinc system must
have been familiar to the authors of these tracts, who
illustrate local positions by reference to the relations be-
tween these classes. Nothing can more clearly show that
~each class was considered as a complete entity in itself. .

Although the rule may have prevailed from an early date
that the four geilfine classes should comprise no more than
seventeen menbers, the number thus theoretically fixed
could not often have come into counflict with facts; the
chance of four successive householders in the lineal descent
having each five sons, all of whom marry and have issue, is
very remote, and may be practically dismissed from consider-
ation,

We have already stated our explanation of there being
four classes in geilfine system, and no more, viz, the rule
that hereditary rights were not transmissible through more .
than four generations, and that therefore the organization -
could not be carried on beyond the great-great-grandsons
of the original acquirer; other results worthy of consider-
ation would arise upon this contingency, which are implied
in the remarkable phrase; “From this forth it is a case of
a community of people, it is then family relations cease.”
At first sight it would appear that the paragraph states that
the innfine class divide among themselves the residue of
the lands “ of the family ” as if it were “ common tribe land,”
and that thereupon the organization of the “family,” was
dissolved. This would imply that the “innfine” class could
at once on coming into being, dissolve the “family,” a
conclusion contrary to all the passages, which treat the
“family ” with its four classes as a continuing entity ; it is
quite impossible to imagine that the completion of the
system involved its dissolution, It appears that no further
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generation of sons issuing from the original dwelling could
obtain allotments, because the fourth occupierof the house was
thelust whohad a right to settlehis sons onthe “ family ”land ;
his younger son, the fifth occupier of the original holding,
could putout hissons as they married, but was obliged todivide
the original holding, which up to this would have remained
entire, among all his sons. The peculiar privileges attached
to ‘this holding would be lost; and all the “households”
placed on an equality ; the house which up to this had been
the chief's housc would become one of the houses of the
ultimate “geilfine” divisions, thus permanently raising the
- number of members of the class to five; the undisposed
" of residue of the land, so much as had not been allotted
to the sixteen members of the four divisions, would be
divisible among the households probably per stirpes. The
land of the “family,” which up to this had becn regarded
as the undivided property of the community (coibne
land), is broken up among the various members in
independent properties. This explains the expression relat-
ive to covenants dealing with coibne property, “which
the fair chief of the tribe (“family’) confirms unless he be the
sizth ;" for the sixth chief of the “family, ” however elected,
would be the first who did not represent the rights of the .
original acquirer. 'We haveno informationhow the “geilfine”
chief was subsequently appointed; the note prefixed to the
commencement of the 'I'ract “ On Succession” proves that
the succession to'the headship of the “ family ” was an open
question, and that the lawyers were inclined to support the
doctrine of seniority as against some previously established
rule, :

It is necessary to consider the rules of succession laid
. down in the commentary in the Book of Aicill, with the
object of ascertaining how far they agree with the theory
of the origin of the geilfine system which has been here
suggested. The well known passage in the Book of Aijeill
appears to treat of the question how the property of a
household should be divided among its members, and would
therefore deal with a much later stage of the Brechon Law,
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when the/property of thie originally united household was
subject to distribution among its members. The principle
that this property should be divided among seventeen per-
sons at most, was thern accepted, but the reason for such a
number being fixed upon had at that time been forgotten, as
there are no definite grounds shown for the distribution of the
members into the four classes, and the essential and distinct
unity of each class has been abandoned by the supposition that
an individual of one class can be passed on into another class
by the increasing number of junior members, and that, when
the number of possible members exceeds seventeen, the senior
member of the “innfine” class passes out of the organization,
It was, of course, impossible, when dealing with the mere -
distribution of property among the members of the house-
hold to suppose the system broken up when the number
exceeded seventeen, and the extrusion of the senior member
was a devise to avoid this difficulty. Sir H. S. Maine's
explanation of this passage, supposing it simply to express
a late mode of dividing household property upon the
analogy of the prior distribution of family property, may be
adopted with the exception of the continuance of the parent
in the geilfine division.* The addition member of that
division was, it seems, introduced from the older system,
and retained after the reason for the fact had been forgotten.
. Assuming the original geilfine system to have been such
as has been suggested, the principle for the division of the -
property of the household laid down in the Book of Aicill
is clear and consistent. '
The actual relationship of the members of a fully devel-
# Although great weight is to be attributed to the opinion of Sir H. S, Maine,
it may be fairly conjectured that at the date of the Commentary upon the Book
of Aicill the rules for the distribution of property in the case dealt with were a
mere survival of an organization which had practically ceased to exist, and that
the seventeen consisted of the seventeen junior male descendants of the stirps,
without reference to the original number of sons, and that these seventeen were

arranged in classes after the analogy of the ancient divisions of the family. The
anomalous results which would follow in some cases where the number of male

. descendants exceeded seventeen would not be more extraordinary than those

which in exceptional cases occur under all systems for the distribution of property
after death.
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oped geilfine system, if all the members died off at regular
intervals, would be as follows. The members of all the four
- classes would then be the descendants in the fourth degree
of the original acquirer; the “geilfine” division would: be
the first cousins of the deirbfine division ; the second cousins
of the Zarfine division, and the third cousins of the innfine
division ; the deirbfine division would be the first cousins
of the geilfine division; the second cousins of the zarfine
division, and the third cousins of the innfine division; the
tarfine division would be the second cousins of both the
getlfine and deirbfine divisions, and the third cousins of the
“imnfine division; and the innfine division would be the
third cousins of the three other divisions. Their relation-
ship might also be traced by representation, that is by the
relationship which at the first existed between the original
members of each division,in which view the geilfine division
would be the nephews of the deirbfine division, the great
nephews of the ia1fine division, and the great great nephews
of the innfine division; the deirbfine division would be the
uncles of the geilfine division, the nephews of the iarfine
division, and the great nephews of the innfine division ; the
1arfine division would be the uncles of the deirbfine division,
the great uncles of the geilfine division, and the nephews of
the innfine division ; and the innfine division would be the
uncles of the iarfine division, the great uncles of the deirb-
fine division, and the great great uncles of the geilfine
division. As upon the failure of any class the property is
to bo divided among classes and not per capita, their shares
are in the first instance determined by the assumed natural
relationship of these divisions, and if this does not differ-
entiate the classes, then by their representative relationship;
the nearest class taking three fourths, the next three six-
teenths, and the most remote taking one sixteenth. On the
extinction of the geilfine, three fourths would pass to their
first cousins the deirbfine, three sixteenths to their second
cousins the turfine, and one sixteenth to their third cousins
the innfine. On the extinction of the deirbfine three fourths
would pass to their first cousins the geilfine, three sixteenths
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to their second cousins the' tarfine, and one sixteenth to their
third cousins the innfine. On the extinction of the iarfine
division, a difficulty would arise, as both the deirbfine and
geilfine divisions would stand in the same relation, viz., that
of second cousins, and their respective portions would have
to be determined by their representative kinship ; the
deirbfine division as representing nephews would take the
precedence of the geilfine division as representing great
nephews, and three fourths would go to the deirbfine
division, three sixteenths to the geilfine division, and one
sixteenth to the tnnfine division. In the case of the extine-
tion of the innfine division, all the other divisions stand to
them in same degree of actual kinship, and the division of
the property would follow representative kinship exclusively,
three fourths passing to their nephews the iarfine division,
three sixteenths to their great nephews the deirbfine -
division, and one sixteenth to their great great nephews the

geilfine division. The distribution of the property of any

two extinct classes follows precisely the same rules; if the .
property of each class be separately divided in the propor-

tion of twelve to four between the surviving classes in

accordance with their nearness of kinship. Thus upon the,
failure of both the geilfine and deirbfine division, the pro- -
perty of both is divisable between the remaining classes,
their second and third cousins, three fourths to the iarfine,
and one fourth to the innfine division; but upon the ex-
tinction of the tarfine and innfine divisions, the two sur-
viving classes standing in the same degree of actual kinship
to both, the principle of representation is introduced and

__ three fourths pass to the deirbfine and one fourth to the

geilfine division.

This mode of expla.mmg the geilfine system gives the key
to the rules laid down in the 39th page of this volume.
The passage referred to is an attempt to lay down the
rules for the succession to a female in the technical terms
used in reference to the organization of the family., It
appears from the gloss that the rules 3 and 4, in page xlii,
deal with thesuccession to the property of a deccased female,
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and that the grand-children and great grand-children, there
referred to, are not those of the deceased female, but of the
original settler, if we may use this modern term. It appears
that the hereditary right to the vacant lands did not extend
beyond the fourth generation of the stirps,and that descend-
ants of the several generations are conceived as co-existing.
The existing descendants of the original stirps may be classed
in two modes, either as constituting a geilfine system, or
classified with reference to the relationship which the
original members of any division of such a system would
have borne to the original stirps. - In a fully formed family
the members of the geilfine class would be the original
members of their division and descendants in the fourth
generation of the stirps ; the deirbhfine class would represent
" their fathers, the descendants in the third generation, and
similarly the 1u1fine and innfine would represent ancestors
who were the grandsons and sons of the original stirps;
thus the terms geilfine and deirbhfine might in a secondary
sense be used to designate descendants in the fourth and the
third generation. The four generations of the male issue of
the settler seem to have been regarded as forming four classes
equivalent to the classes of the geilfine system, and having
“similar rights of property and succession inter sese.*

Upon the completion of the Geilfine system the “family”
does not appear to have dissolved beyond the extinction of
hereditary rights in the land of the family; the organization
still continued upon the basis of mutual guarantee and
liability; the scventeen houses (or the lesser number actually

~ in existence) formed the patriciate of the “family,” jointly
" liable for the compensation for the wrong committed by
members of the family, and jointly entitled to share in
certain proportions in the compensation payable for wrongs
inflicted upon members of the family. The chief represented
henceforth the “family;” not the hereditary rights of the
original acquirer, for property falling in from externs vested
not in him but the geilfine class; to the last the distine-

" ® The difficulty in this explanation is the incomprehensible glosses, page 41, lines
80 and 81. It may be suggested that the glosses in question have been transposed.
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tion of the'“tribe® 'and *“family” must have been clearly
marked, the family rested on the lands of inheritance booked
to the original acquirer, and as a family had no property
external to that, the tribe possessed the general undivided
tribe lands and the waste pastnrage lands; these latter it is
to be observed cannot have been included in the lands of
the “family” which were finally divided upon the completion
of the geilfine system. The claim of an individual to share
in the pasturage was founded upon his being a member of
the tribe, and had no connexion with his membership of
a family, and when, we proceed to consider the Crith
Gabhlach, it will be clear that, in the organization of the
tribe, the family was wholly disregarded, as in the legion,
the individual citizens were equal in the face of the law,
* and the paternal authority disregarded. ,
The conclusions, to which we arrive, may be briefly stated
as follows:—(1) the geilfine system was an ingeniously
contrived organization of the “family” with the object of
keeping it together upon the basis of mutual guarantes,
founded upon the antecedent rules of succession to lands of
inheritance (0rba); and of retaining the lands of inheritance
in the descendants of the original acquirer, as far as the
existing rules as to “remoteness of limitations” permitted ;
(2) that it was contrived in the interest of the noble classes,
who possessed sufficient influence to procure portions of the
_public tribe lands to be granted to them and their families
to the exclusion of the rights of the general body of the
“tribe”; (3) that as the general tribe lands were appropriated
by the noble class, the system in its earlier stages gradually
became obsolate, and ‘merely a subject of antiquarian en-
quiry ; and that the later commentators, especially when
once the idea of seniority as the basis of succession had been
established, were unabled clearly to explain its origin and
probably found more difficulty in understanding it than does
the modern student ; and (4) that the system when existing
in_its latest state of survival was. adopted as the basis
for a system of rules relative to the distribution of the
* property of an household to which in its origin it had really
no analogy.
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Iv.

ON THE INCIDENCE OF FINES AND COMPENSATION
FOR CRIMES.

It is a cardinal principle of the Brehon Law that the
liability to pay the fines and compensation for crimes,
committed by a member of a tribe or family, should fall upon
the persons who would be entitled to his property upon
his death, and in the same proportions.

In this volume there are contained two tracts as to the
persons by whom, and the proportions in which, such fines
and compensation should be paid, viz, the tract entitled
“Of the Judgment of every Crime which any Criminal
Commits, &c.,” and that entitled “ The Land is forfeited for
Crime.” If we could therefore succeed in ascertaining the
mode in which such fines and compensation should be
assessed upon persons other than the criminal himself, and
in what proportions the fines and compensation payable for
the death of any member of a tribe or family should
be divided, we cannot fail to acquire a certain degree
- of knowledge as to the distribution of property upon
the death of the owner, and shall be in a position to
understand the otherwise obscure rules-as to the succession
to land contained in the first tract published in this volume.

The former of these tracts would appear to be of a very
modern date, and not to be free from the influence of the
principles of English Law. The reasons upon which the
conclusion is arrived at are the following: (1) it distinctly
recognises acts of violence to be crimes, and does not
regard them as merely torts, treating the consequences
of crimes in the light of punishments for wrongful and
illegal acts; (2) the payments to be made by the criminal
or his guarantors are considered as compromises by which
he may escape the punishment due to his crimes, not as
arrangements by which the quarrcl between the parties
is to be compromised; (3) it seems to recognise & coercive
jurisdiction as possessed by the Judge to which the parties
were obliged to yield ; (4) it treats the execution of the
criminal, his imprisonment, or his servitude as the possible
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consequences of his crimes, and, as a logical result, discusses
the contingency of his evasion to escape punishment.

All these idcas are manifestly foreign to archaic law.

The extreme vagueness and uucertainty of the use of the
terms “deirbfine ” and “geilfine” in this tract are very
remarkable ; an uncertainty very puzzling to the authors
of the glosses and commentary, who have frequently to
correct and explain the manner in which these words are
used.

It appears that the former term is mdlscmmnately
used in three different senses: (1) as descriptive of all the
members of the geilfine organization, (2) as the deirbfine
class as distinguished from the geilfine, and (3) as a term
descriptive of certain relationship merely.

The glosses and commentary are especially important in
dealing with this tract, as without a very careful reference
to them erroneous conclusions may be derived from an
unaided examination of the original text.

The tract commences with a statement of the property
and persons liable to the payment of fines and compensation.
The rules of the priority here laid down may be summarized
as follows :—(1) The criminal himself was primarily liable ;
this is to be inferred from the words, “If he absconds,” .
commencing the paragraph, and stating thus the contin-
gency upon which the subsequent secondary liabilities arise ;
(2) The property moveable or immoveable of the criminal
in the second degree was liable; when we proceed to the
second tract upon the subject it will appear that this
liability was considered as a charge specifically affecting

 the property in question ; it may be observed that this rule
involves the idea that the injured party had a legal right
to the payment of the fine and compensation, a theory of
anything but an archaic nature. (3) His father was liable
in the third degree, whose liability is obviously founded not
8o much upon kinship, as upon his position as the head of the
household of which the criminal was a member ; this passage
is glossed with the explanation, “ when he has no son, for it
is upon him (the son) it (the erime) should go before it went
upon the father ;” we may conclude therefore that the author
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of ‘the gloss' would introduce the son into the list in priority
to the father; it would appear that the original text
contemplates the criminal as forming portion of his father’s
* household, but the author of the gloss perceives that the .
case of the criminal being himself - the head of an household
has been omitted, and points out that in such case the son
whether as the co-owner of the household, or next in blood
would be primarily liable ; the old rule of the “coir-feine ”
law cited in the gloss proves that the liability did not aftect
ancestors or collateral relations so long as there was in
existence issue of the criminal to be made answerable.
(4) His brothers, in equal shares ; with brothers the liability
by reason of kinship here stops short, for the next class in
order are (3) his “ deirbfine” (not deirbfine relations as in
the translation, for there is no word in the original equivalent
to relations); this word is explained in the gloss as equivalent .
to “ geilfine,” and must therefore mean that the liability fell
upon the members of the geilfine organization, falling upon
the several classes successively, and ultimately upon their
-default upon the geilfine chief personally; such at least
-is the conclusion we draw from the following gloss; viz.:
“Upon the chief, i e. the chief who is over the geilfine
division which happens to be there; and it is not the chief
‘of the deirbfine divisions, nor of the iarfine division. It is
on them (the geilfine division) the crime is charged before
he ‘brings it to the “ deirbfine.” division from whom he |the
chief (1)) has taken their pledges.” (G) The household in
which is his bed and where he is fed, which seems to mean that
the liability then falls upon those who have harboured him
and assisted his escape, for these words arc qualified by the
gloss : “if he is not caught upon his bed.” (7) The king, the
head of the tribe, as contrasted with the head of the family.
The sccond paragraph is evidently introduced from the
work of some other author, as it is mercly a re-statement of
the rule laid down in the first paragraph, in a much less
satisfactory form. It is remarkable that in the paragraph
there is introduced after the “deirbfine” a class described
as the “taoibhfine,” glossed as “his brother’s side family.”
This would lead to the conclusion that in the latter para-
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graph the “deirbfine” meant not the members of the
geilfine organization, but the first-cousins of the criminal,
It is, however, not desirable to embarrass the clear state-
ments of the first paragraph as explained by the glosses, or
to start conjectures resting upon a pam«raph 80 confused as
the latter undoubtedly is,

A mere sojourning stranger, from whom the chief had not
and could not have taken pledges, if guilty of a crime, and
not possessed of property, did not render any of the family
or tribe liable to contribute to the fine or compensation pay-
able in respect of his crime ; he was simply “put upon the -
road,” declared * exlex,” and abandoned to his fate, -

(The principle that the lia.bility to pay should be com-
mensurate with right to reccive is remarkably laid down in |
the following rules contained in the Commenta.ry ) -

In the case of any unintentional® crime except “killing,”
the eric fine is primarily payable by the criminal; the
compensation (“what he owes beside the eric fine,” ie. the
honour price) is payable by his family “in the proportions
in which they divide his property.”

In the case of unintentional “killing” (with certain
exceptions) both the family and criminal contribute to pay -

.the entire, whether he has means of payment or not, the

criminal paying one “cumhal” of the compensatxon, and

the same share as his father or son in the six cumhals of -

dire fine, the family contributing the residue in the shares
in which would divide his property. The reason for this
rule is stated to be that if he himself were killed the entire .
family would partlcqute in the compensation. . _ ‘

As to intentional crimes, the rule was different. In such
cases the criminal, his son, and his father were successively
liable to the full extent of their property in exoneration
of the family.

When payments have to be made by the criminal,

‘they first fall upon his movable, secondly upon his

immovable property, and finally upon himself,. by which is "

. In page 249, Line 1, “ {stentional” Is printed by mistake Ior “ unintentional.”
: g
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. meant that he should serve for 1t untll he worked out the

value of six “ cumhals.”

At page 259 is discussed the proportxons in wlnch the
amount payable for “ killing ” should be divided among the
kin of the deceased. The words of the Commentary are as
follows :—“When the man who is dead in this case has a

- son, he takes the cumhal of compensatlon alone, if he be

_alive; and if he is not alive, his father is to take it; if he

" (the fqthm) is not alive, his brother is to take it ; if he (the -

Jbrother) is not alive, it is the nearest person to him that
“takes it. It is thus the body-fine is divided—three cumhals
of dire-fine go to the son and to the father. There are
three cumhals of dire-fine remaining afler that; a cumhal
of dire-fine goes to a brother (the brothers ) collaterally.

"There are two cumhals of dire-fine still after this ; a cumhal

- of dire fine of these goes to the son and to the father.
There is one cumhal of dire fine there after that. This is
- to be divided from the lowest man of the geilfine division
.until it reaches the uppermost man, and from the uppermost

-. man until it reaches the lowest man,” &c.* Thus, of the six

* This passage illustrates the connexion between the -ather and son which so
“often occurs in ancient law. As long as the son forms one of the houschold of
which.the father is the head, he is obviously one of those in the hand of his
father, and a co-owner of the houschold property ; but even after he has left the
original dwelling and established a hearth for himself, he does not completely
succeed in shaking off his connexion with his parent. 1lence the three emancipa-

- tions requisite at Roman law to free the son from the patriz potestas. 1t is with

reference to this principle that we may explain the passage in the last volume
which has produced so much discussion, viz. :—% If the father is alive and has
" two sons, and each of these has a family of the full number--i.e., four —it is the
opinion of lawryers that the futher would claiin a man's share in every family of
them, and that in this case they form two geilfine divi-ions; and if the property
has come from another place—-from a family outside, though there should be
withiu in the family a son or a brother of the person whose property came into it,
he shall not obtain it any more than any other man of the family.” (Vol. iii.,
1. 833.) From the present passage it is clear that, although the son establizhed
a ‘separate houschold for himself and bis sons, the father took a share in the
money payable for his body fine; aud hence it may be inferred that the father
was catitled to support in the son's house. If a son obtained orba lands, and,
having four sons, established au independent * geilfine ™ system, it appears that
his father could claim a man’s share init. The point of the question in the
passage referrcd to ceems to be, what was the position of thy father if he had tw)

i
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cumhals of' the dire fine,” the father takes two, the son tw:o, '

- the brother one, the geilfine division one. As to what is

styled the compensation (the honour price) none of it passes -
to the geilfine division ; this the son, in the first instance, is
entitled to; in default of a son, the father; in default of

the father, the brother (or brothers); and in default of &
brother, the nearest person to him, by which we must

understand that it passes as a succession to the person or -
persons who would be entitled to the brother’s property
upon his death. This Commentary is appended to a text
which deals with the question, “ Who are they who divide
the chattels and the dibadh property (of a deceased person ?).
The answer to this in the original text runs simply thus—--

~ “Four, father and son, brother and family.,” The Com-
_ mentary, however, upon this text deals with the mode in

which compensation and dire fines are divisible, and "
between whom. Nothing can show more clearly that to

' the commentator the persons entitled to “dibadh” pro-.-

perty and to compensation and dire fine were the same and
in the same proportion; but he has certainly failed to
explain whether it was in accordance with the rule appli-
cable to the compensation, or according to that applicable

" to the dire fine, the dibadh property would devolve, It
" would seem that the rule applicable to the compensation,

not that applicable to the dire fine, is the analogy to the
rule for the devolution of the debadh property. The rule .

sons, who had both obtained grants of orba land, and scverally founded distinct
# families™ in which of them should the father take his * man’s share” and

" how should his rights be arranged as between the two familics ?

The opinion referred to laid down that the father had a distinet and indepen=
dent right to a “ man’s share " in both of the families, althongh they formed two
distinct geilfine divisions. The sccond portion of the passage points out the
distinction between the rights of a father and that of any other member of the
family in the form of an argument, viz. =—~* So different is the position of the
father from that of any other member of the family, that in the preceding
case the father has his right to a.‘man's share' in both families, although
in the subsequent case mo member of a family, whatever be his apparent
equity, has any special rights whatsoever.” The father in the supposed case

. “would occupy the nnoxnalous position of being a member of two incipient
. “ families.” :

g2
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as to the dire fine laxd down in this passage is wholly in-

consistent with that stated in page 247, line 2. The latter
passage is introduced as explanatory of the rule in page
245, line 26 ; but it must be observed that the explanation
‘is inconsistent with the rule which it is supposed to
explain, and that, to make any sensc of the passage, wo
must read at line 4 of page 247 “ghare in” for “take.”
. Now, the whole explanation is introduced to explain the
apparent anomaly of the family contributing to the payment
of the compenssation for an unintentional killing, and no
such explanation would be necessary unless the fact of the
_ " family sharing in the liability to pay, and the right to
- receive compensation presented some difficulty which re-
quired explanation. This difficulty must have becn that

the rules as to compensation were in some extent incon-.

--gistent with what would have been naturally expected to
have becn laid down upon the subject—that is, that they
‘deviated from the fundamental principle of the rules as to
liability to pay or receive fines and compensation with

those which regulated the devolution of pmperty upon

death.

If the family, by which we must understand thc partics
liable in the second degree, paid the amount to which the
criminal himself was primari ly liable, they acquired a chargo
upon his property, which they could enforce to taking
possession and the receipt of the profits. “The limit of the
duty of the family which pays his, the kinsman’s, trepasses
until they are paid back every ‘sed’ which they have
paid, together with its profit, the grazing of the grass, nor
the must, nor the corn do not go into account against
.them.”*®

The injured party appears to have possessed a similar
right as against even the land of the wrongdoer, if he had
land, but the members of the family could discharge the
claim against themselves by handing over the criminal, and
retain the land for themselves. “ And the family have the
choice whether to hand him over and have the land to

* Page 257,

Loy

v e e -
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‘ themselves, or whether they will give the land for the crime ;

and it is within the choice of the family this lies.” It
follows from this passage that the injured party had an

- acknowledged, and acquiesced in, right to seize even the

land of the wrongdoer in payment of his demand, which

" would have led to the very inconvenient result of astranger

being settled upon the tribe or family land: what would
be the legal status of the stranger is difficult to understand,
whether he would be entitled only tao the. profits of land
held by the wrongdoer in exclusive ownership merely, or
whether the possession of the land would have drawn with
it the accessories of sharing the common tribe land, and the
depasture of the waste; to avoid this difficulty the fa,mily
might surrender the wrongdoer, a.nd themselves acquire hls
portion of land.

The second tract éntltled “ The Land is forfelted for -
- Crimes,” is of & very miscellaneous nature, and of a palpably

late date. The idea of the forfeiture of the lands of a criminal,

' irrespective of their valueand amount, arose in the Englishand

other feudal systems from the nature of the tenure of land.
The lord possessed the absolute ownership, the tenant only
the usufruct upon the condition of the performance of the

incidents of his tenure; the commission of a felony, in its

nature a quasi-treasonable act, terminated the right of the
tenant to the usufruct, and the land escheated to the lord of

whom it was held ; the escheat of the land in such a case
_ rested upon an entirely different basis from that of the -
~ forfeiture of the felons' goods ; but when the land was held

in absolute ownership, and the possession of ths owner was
that of the head or member of a family, although his goods
might be forfeited, the land could not; the Jaw as to the
gavelkind lands of Kent was a survival and illustration of -
this principle. In the preceding tract the wrono'doer either
lost the possession of his land temporarily until its proﬁts paid
off the amount to which he -was liable, or absolutely as the
result of his loss of status, not as a punishment in the correct
use of that term. The author of this tract has thrown
together a number of loose memoranda and references to

s
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-authorities upon the subject ot‘ the forfelture of land and

, the fines payable in respect of theft, in & manner whlch
“would suggest that they represent the heads of some law
“argument upon the subject. The case upon which he relics
is the remarkable decision as to the forfeiture of Bregia by
the tribe of Aengus Gabhuaidech, in consequence of the
latter having wounded in the eye the King Cormac at his
.palace at Tara ; the circumstances of the case are fully set
forth at the commencement of the Book of Aicill in the

. preceding volume. It is to be observed that in the original
aunthority there is no allusion  to a forfeiture of the land at

all; the decision was that the members of Aengns’ tribe
should undergo a “ diminutio capitis,” viz., that in a certain

~ proportion the inhabitants should be reduced to the con-’

‘dition of “ daer ” stock tenants; and that which is treated
as a forfeiture of the land arose from their refusal to submit to
the sentence, and emigrating in a body into Munster. Our
author treats the transaction as essentmlly a forfeiture in the
nature of & punishment for a crime. “For what old Adam
did great things were lost,”‘i.e., as by the transgression “all
the fruits of Paradise were forfeited by Adam, so his lands
were forfeited by Aengus.”*

. Various other passages prove the late date of this tract
and that it was written either by an ccclesiastic, or under
. ecclesiastical influence, such as the following extract
noted down for citation, “ God has not formed corruption
nor any particilar species of violation, the merciful God
deems " such things atrocious ; unless land is given no
umpire can heal them i.¢., unless land is obtained as the
eric-fine the crimes cannot be taken away, though it be
a righteous judge who estimates them, for he would
prouounce no falsehood."t In a subsequent passage we find
an extract from the Gospel of St. John introduced by the
well known phrase of “wut dixit lex.” It would appear in

e Page 267.  The peculiar judgment upon this occasion may have arisen from

the fact that Aengus, when he wounded King Cormac, was uchng in an officic]l -

character as the “aire-echta™ of his tribe,
- Pago 263.
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l‘i
: one passage that'the ‘duthor was attemptmg to mtroduce
¢ the doctrine of the Roman “ heres.”*
{ " Although evidently drawn up for some practxcal purpose,
the tone and manner of this tract closely resemble portions
( of the introduction to the Book of Aicill, which the author.
g manifestly had before h1m, and it is probably of thc same
}. and as late a date. '
~ - Apartfromafew incidental extracts from previous authors, -
; it cannot be considered-as an authority on the Brehon Law,
5 and is-valuable as illustrating the change to which the older
t  system must have been subjected from the mﬂucnce of the
; Church.
i At the date of .its composxtxon the Insh lawyers were
{ ~ perplexed by the conflicting ideas of the old law on the
k * one hand, and Christianity and the Roman Law on the
¢
E
|
£
¢
|

- other, the state of mind so cunously exemphﬁed by the -

mtroductlon to the laws of Alfred.

Tmc Succzssrox TO LaND.. .

- In the pr ecedmg section we have endeavoured toascertain
the proportions in' which fines and compensations were
payable by the parties secondarily liable, as affording some .
~ reliable information as the rules of succession to property,
; -~ and enabling us thus to explain the passages in the first
o tract in this volume dealing with the subject, and as also '

£ the succession to land.

‘Howoever strongly the rule may be laid down that the .
liability to pay the fine of compensation fulls fipon those -
who would be entitled to the property of the wrongdoer

. that this liability could only fall upon the persons in esse
.- at the time, those resembling the class of persons entitled

Caaae 2

whom weo should describe as having vested estates in
rem:ndcr, a.nd must exclude the unbom issue of all sucl‘ ;
“o ’ . I’lge 2067,

-

i e\l i

- explaining the practical effect of the gexlhne system uponj ‘

upon his death, and in the same proportions, it is clear .

t.  under an ordinary English settlement of real ecstate, =~ .
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-although such (issue mﬁy subsequently‘ come into being, and
~ succeed to the possession of the estate. The rules for' the
incidence of these payments must have been drawn up to
meet ordinary cases ; and the more complicated and unusual

" must have been decided according to the principle involved

in these rules—involved, not expressed—because the Brehon

lawyer is always dealing with specific concrete cases, and -

however elaborate in his arithmetic calculations, never
‘attempts any abstract rule or definition. Before discussing
the rules as to the succession of land, it may be observed
that to a large proportion of the tribe land the legal idea
--of ‘a succession must have been inapplicable. It is now an
admitted fact that the Irish tribe was not in its organization
"an anomalous institution, but was simply one example of
those village communities which existed among all the

early Aryan nations, and that the forms of all these com- -

. munities resembled each otherin their general features. In
-all the numerous books published lately upon the subject,

this principle has been laid down; and the difficulty in
-dealing with the. subject at present is mnot to discover

analogous cases, but to escape being entangled in or misled .

by the countless examples of institutions more or less
similar, with which we are now so abundantly furnished.
The district of the tribe was at first as a matter of fact, and
.was always in theory considered to be, the property of the

. tribe; from this are first to be subtracted the dwellings of -
- the members of the tribe, with their curtilages; next the

chief’s share ; and lastly, those portions of the general tribe
land which had been in same manner (it is immaterial how)
allotted to individuals or familics in exclusive ownership.
The residue of the lands, unappropriated to indviduals, con-
sisted of the common tillage and meadow land, and the
common pasture or waste. The common tillage and meadow
lands were- divided out from time to time in scparate pro-
portions, and according to some customary law among all
the members of the tribe who also enjoyed the right to
depasture the waste according to certain fixed rules. It is
clear that to these latter two classes of land the idea of

~

,
e e -,‘,-—WMM‘—

. N
o saed o B L b i T N S i v
-

'
D i P S



PR, JSYRUpRTE R
gt et e 4 -

vt v
R
.

Ay b
. ‘ . R

o, -
© Yy p——e e ~ger ™ *"\v opresy PTTe ey Ve S
' ’

[y

Y

\

INTRODUCTION. cv

succession i3 ‘wholly inipplicable; the right to till or graze -
the public lands was a purely personal and temporary right -
enjoyed by the individual as being a member of the tribe,
and enjoyed by his sons, not by any hereditary right,
claimed from or through their father, but in their own right -
as themselves being members of the tribe for the time being.
The ownership of these lands was vested in the collective "
tribe, but the rights of each member were personal, tempo-
rary, and incorporeal. -But the nature of the interes’ of the
owners in land cut out of the general tribe land, and allotted

in exclusive ownership was entirely ditferent. They claimed
undera grant made to one or more persons, and made their
title through the grantee or grantees; this title to land is
usually spoken of as being hereditary, and the land in
question described as inheritable land, or land of inheritance ;
but it does not follow that although the title must be made

_under a particular grant, and through the original grantee,
- that the actual owners stand in the relation of “ heirs ™ to

the person through whom they claim. Our modern ideas of
inheritance and heirship are involved with thoso of the
transmission of property by descent and primogeniture;
and much of the confusion which exists upon this subject,
has arisen from the inquiry proceeding upon the assumption
that purely local and arbitrary rules of our own municipal

law are universal and eternal principles. . -~

Land might be allotted in separate ownership for a
limited period (e.g, for a life), or in perpetuity ; but
although the former class of grants are found among the A.

S. charters, in the case of the Irish tribes we have no reason -
to believe that the grants were limited in-duration. .

When land was alicnated in perpetuum, it passed upon
the death -of the original grantec to the person or
persons entitled, a,ccordmg to the custom, to the succes-
sion to his property; such persons might, or might not,
be identical with his nearest agnates; but even if they
were, it did not follow that their title to the succession was
founded on descent or even blood relationship. The origin
of all suocessxons appears to be not descent, but co-ownership.

\
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The legal unit is not the mdmdual but the household the '

head of & house acquires property for his household, and
. possesses it as the manager of an implied "partnership, not
as an absolute owner. The household need not include all
" his._ descendants, or consist_exclusively of them. The
emancipated sons, under the old Roman, would not have
-shared in their father’s property, which would have passed
to an adopted son. Our ideas as to the transmission “of
property in ancient times are, perhaps, embarrassed by too
-exclusive a reference to the Roman Jaw, in which the
_ heeres presents a misleading resemblance to the feudal heir;
but in countries in ‘which the technical unity of the family,

“exhibited in the existence of the Roman hares, was not

continued, the succession was manifestly equivalent to
" survivorship among joint tenants; and this principle of
survivorship applies not merely to the property of the head
of the household, but to that of every member of it. Let
us observe how a perfectly simple process is obscured by
the use of words. If a household consists of A, the father,
and B and C, the sons, they aré co-tenants or co-partners in

© the property of the household, with the father, A, as the

“ manager; if the father, A, dies, the property survives to B
- and C the sons ; in this case the sons would be commonly
spoken of as takmg in the character of their father's heirs,

On the other hand, if B, one of the sous, dies, the property -

survives to A, the father, and C, the surviving son; we

" should in this case think that no rights to property had

passed, and speak of the possibility of B succeeding to his
father as having ccased. Again, if a third son, D, is born
no visible change has taken place, but, in fact, a new mem-
ber has been introduced into the joint tenancy or partner-

ship, and the rights of the threc original joint tenants,”

diminished pro fanto. The extent to which heirship is

traced in the collateral line in any ancient law depends

upon the greater or less maghitude -of the original joint
family. If, for any reason, families have hung to«cther for
several generations, continuing to formn one lxouschold,
the death of éach mecmber increasing the shares of all the
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other members in the common fund, the extent of collateral .
heirship admitted by the customary law may be very wide ;
and, on the other hand, it will be probably found that in
the case of a mation which, from some external rcason, has
acquired the custom of inhabiting small and distinct habita-
tions, the degrees of collateral heirship will be contracted,
unless the idea of relationship be kept up by family religious
rites. The reason for the rule that the liability to pay fines
and compensation falls upon the persons who would take -
the property of the criminal, and in the same shares, is that,
as the family has to pay for the wrongs committed by its

‘members, the payment falls upon the common fund, and

diminishes pro tanto the shares of all who take by survivor-
ship. .
This is 1llustmtcd by, acd explams a dxfﬁculty which .

" arises as to the incidence of, and the rights to, fines. In’

some passages the father is.the person primarily liable, in

some the son, and in some they are represented as jointly
entitled to the compensation. Who in any given case were
entitled to the succession, or liable for wrongs, must

originally have turned upon the question of fact, who,atthe =

date of the death, or of the crime, were the members of the

household to which the deceased or the wrong-doer belonged.

The rules as to the succession to land have been em- -

“barrassed by the use in the Brehon Law of words descrip-

tive of different kinds of interests in lands, or, rather, of
lands distinguished by. a reference to the nature of the
interests of the'possessom and the ‘terms used are such as
involve a cross division. The primary distinction between
the gereral tribe-land and the lands of inheritance is per-
fectly clear ; the former are the fearan fine; the latter are
the orba lands The latter class of lands are subdivided

" into those upon which the geilfine organization had been,

and those in which it was not, established. The former
lands are described repeatedly as “coibne” land—that is,”
land which was the property of an organized association of -
persons. The root of the word seems to imply something
like the spreading.of bmnches from & common stock and it
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is fre(;uently used to denote the association of different

individuals considered as one body in a legal point of view.

"+ There also occurs another term frequently used as descriptive
of land, viz,, “ dibadh,” the explanation of which involves
‘much difficulty. It is used, as has been observed, in the
first tract as descriptive of common tribe land as contrasted

with coibne land; it is also used to express the property

passing from a deceased to the parties entitled to the succes-
-gion, and it is used in the latter sense evidently to describe
the share of a deceased co-owner in coibne land when it
passed by succession. It would appear that the term-is
used rather in opposition to the term “coitne” than as
descriptive of any specific class cf lands, and desigates land
which is divisible among various parties as tenants in
.common, and not as members of an association. The same
land might be described as either “coibne” or * dibadh,”
according to the rights of the individuals then under con-
sideration. The question as to the succession to “cruibh”
and “ sliasta,” the interests in which were created by express

contract, may be postponed until after that of the two other

classes—viz, (1) land of inheritance not subjected to the
geilfine organization, and (2) lands upon which a geilfine
. organization had been established h
Assuming that the penalty for wrong falls upon the
houschold of the wrong-doer, and that the succession to his
property would take the form of a survivorship of the other
members of the household, three possible cases would arise—
(1.) If the wrong-doer, or deccased, as the case might be,
were a member of his father’s household, the liability would
_ fall upon the father, and the share of the deceased pass to
him, in both cases in his character of head of the household.
(2.) If the son did not go out during his father's lifetime,
and after his death continued in the house in joint possession
with his brothers and their descendants, the latter would
both incur the liability and take the succession, in each case
as the co-members of the houschold, but the transaction
would apparently be different from the preceding case, for
_the fact of the succession would be hers apparent.
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(8.) If the son had gone out and established himself as
the head of an independent household, the liability would
tall upon, and the succession accrue to, his own children or
remoter descendants, the co-members of the household, and
in this case there would appear to be liability and heirship
resting upon descent. ’

The right to fines or compensation would follow the same
rule as thc liability to pay them.

In the latter two cases, if we were to speculate who at any

" given time might be the co-members of the household, our

calculation would include all persons necessarily members of
the house who could come into being durmg the life of
the wrong-doer, or deceased.

The two tracts in question in various passages state the

persons liable to pay and entitled to receive fines and com-

pensation. The statements are apparently contradictory,
but a clear idea of the order of priority may be obtained by
a careful compa.nson and analysis. We may dxsrega.rd the.
passages in which the general word “family ” is used; inall .
such cases the liability of the members of the family among

themselves would be secundum legem, and this must be
necessarily implied. We may similarly disregard the pas-

sages in which the term “ the nearest hearth ” is used; this =

term must either mean the household next liable in order -

-according to law, or refer to cases 1napphcab1e to the questxon :

of succession. oo
In page 243 the order of liability is thus described :—(a)

the father ; (b) the brother; and (c) the geilfine (see the gloss

as to the latter term, and the preceding gloss introducing

the son in priority to' the father). In page 245 it is—(a)

the brother; (b) the geilfine division; (c) the deirbfine; . °
" (d) the taoibhfine or the iarfine division ; and (¢) the iar-

fine. In 247 it'is the son. In page 269 it is—(«) theson;
and () the father; and in pages 249 and 268 it is fumply
“the geilfine.
As to the right to receive the compensatxon, in page 245-6
we are told that the body fine for the death of father orson

- is payable to the entire family. In page 255 the father and

[l
-
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" the 4on’of ' the slain take half the eric fine between them.

In the page 259 the body fine of six cumbhals is divided in
the followmg px oportions :—To the father, two ; to the son,
two; to the brother, one; and to the geilfine, one.

These fluctuating dlcta involve no real contradiction.
There is no statement in any of them inconsistent with the

others, if we suppose that on each occasion the author is
+ " dealing with some specific case, asserting the liability of some

individual defendant, but not'defining the order of liability
‘of the persons secondarily liable as among themselves.

Bearing in mind the principle, “ As long as there is a -

family before him, it is not backwards he sues,’ ’ there can

be no difficulty in statmg the order of ll&blllt) and the

“reasons for it. . .

The liability falls first-upon the persons who would be
tho members of his household ; if he were the head of an
household, its members would be ‘his own sons, and, there-
fore, upon the son the liability first falls.

If he has not left his father’s family, the liability falls -

.upon the father as the head of the household if he were
dead, those next liable are the brothers who would have been
joint owners with the criminal. SR - .

Thus the liability is confined to the persons who were, or
had been, members of the same housechold with the wrong-

“doer ; but at this point the liability of relations stops, and
the geilfine division of the “jfine” assumes the liability.
There was no intervening liability between that of brothers
and that of the general « famlly

If we now attempt to translate this priority of habxhty
into a theory of the succession, the following observa.tlons

, appear of importance:—

(1.) The rule that the partlcs liable pay the ﬁne in tho

proportions in which they would divide his property, does,
not imply that co instanti upon death the property would

‘have been divided among the parties named; it means that
the liability, as a damnosa hereditas, or negative quantity,
pursues the same lino of succession as the actual inheritance
would have pursued.
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(2.) Thé'term ‘son ‘mist Be read as “sons,” and mcluswe'
of the descendants of sons, and the observation applies to
the term “ brother” also.

The sons of the deceased take in prlouty to his brothers; but
of such a rule, when once admitted to exist, there are two
_possible explanations, either (a.) that the brothers succeed
if the deceased die without leaving sons or lineal descendants
surviving him, or (b.) that the brothers, or their descen-
da,nts,clmmmg through them, succeed to the inheritance upon
the general failure of the sons or their descendants, as we
should express it, upon the general failure of the male issue
of the purchaser; or, as it might be put, whether upon
failure of male issue of the original acquirer, his brothers or

their descendants would claim as his heirs, or as the collateral - .

heirs of the last of the issue. This involves the question
what was tho nature of the interest taken by the sons of
the deceased in his lands. At the present day, and in the
English Law, the eldest son, succeeding as heir to an estate -
in fee takes the estate absolutely without any obligation to

transmit it to his own heir; according to the old French

law of substitutions the eldest son took the estate, but was

deprived of all power of alienation, so that the successibn upon

_his death passed to his heir; and the prmclple of the Scot.ch

“tailzie is similar.

In all early systems of law the idea of pnmogemture is
absent, and the land passes to all the sons; supposing it
thus to pass, the practical working of the rule of descent
- hinges upon the question whether “theso sons take as “abso-
lute owners, with full powers of alienation, or whether all .
the male descendants of the ancestor have a claim toa
portion in the lands which cannet be defeated by their
predecessors ; and if so, how long does this nght exist, or at A

. what date is it extinguished? .

- Although the bribe may be considered as perpetual and ‘
its members at however remote a date, retain their rights
in the common land, there is no indication that the lands of

" - inheritance were subject to such a rule, which, if it existed,

would have bound property in a perpetual entail, and pro- '
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- hibited alienation. It is to be remarked that in no passage
18 there allusion to land passing to the descendants of an
owner generally, and in perpetuumi ; on the other hand,
" there are frequently allusions to the four first gencratlons of
the descendants of the deceased, and the clearest intimation
that the head of & family, who was an owner of property,
could not alien for his own purposes, to the injury of bis
" descendants, and that there existed in the sons a certain
right to the father’s land, su ficient, at least, to restrain ‘the

‘latter’s power of alienation. The residue of.the land of the -

“fine” remains undivided until the constitution of the

“innfine” class, which fixes a date connected with existence of -

_afourth generation of descendants®* Lands were estimated
- “according to the amount of their property from great-grand-
son to the great-great-grandson ;’t this passageis explained
as stating the mode in which land is divided upon the death
of a daughter (who must be a daughter, not of the original
ancestor, but of the survivor of his sons—although this is
* immaterial), upon whose denth the latest descendants ex-

titled, ar¢ specified as the great-great—gmnd-chlldren of a :

" common ancestor.

A remarkable passage occurs in page 287, which, whether .

" it refers to estates of “fuidhirs,” or separate property in
land generally, expresses the author’s idea of hereditary

. succession. “ The son is enriched in the same ratio as his

father, and the father does not sell anything to the preju-
 dice of his sons, grandsons, great-grandsons, or great-great-

grandsons.” Thus, an owner of land was restrained from

alienation in favour of his four next gencrations of descen-
. dants, which implies that all the members of ‘these four
‘generations took an interest in the lands of their ancestor;
and, if these four generations had thus joint rightsin the
land, as quasi-joint tcnants, the death of any one would
operate as a survivorship for the benefit of all the existing
members of the class,and the shares in the land would vary,
from time to time, according as new members were intro-
duced upon their birth; and if -this hereditary right was

* Pages283-287. -t Page38.
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not transmissible’ ‘beyond 'the' fourth generation, all the
existing members of the class at the date of the last division
(the date of the introduction of the last member into the
class) would hold in severalty, and form respectively new

hereditary stocks. It may be suggested that the reason for

the assumption of four gencrations as the basis of this
system of descent, was as follows :—the land vested in the
original acquirer, as head of his household, and as a portion

“of the joint property, which he could not alien during his

life, and the rights of those who succeeded to the Jand were
based upon the theory of their being the surviving members
of his household. When the fact of succession passed into

& theory for siiécession, the right of succession would be

given to all those who could possibly have been existing
members of the household at date of the death of the head,

and descendants of the fourth degree were considered as

the most remote who could stand in that position. A law

of heirship founded upon such a basis would draw the limit

of collectoral heirship at third ‘cousins; this may seem to_

- some a very narrow and imperfect scheme of title by des-

cent, but the difficulty seems to us not to reduce it to this limit,

_but to extend it sofar. The succession, in default of sons, -
passed first to the father, and then to the uncles of deccased,

but manifestly all more remote collateral relations were ex-
cluded, and the succession of the geilfine class was equiva-
lent to a succession to the family to which the deceased
belonged. The rights of the heir-at-law, however remote

his relationship to the deceased, is a purely English and -

modern idea, imporied into the feudal law by a very trans--
parent fiction, and almost within the present géneration,.
systematized by recent statutes. As against the father or.
the brothers, there does not scem to have been any restraint
upon alienation, and naturally because they could not have

" been members of the household of the deceased, and they .

could not be considered, except by a fiction, as having any

joint ownershlp with the’ deccased in the subject matter of - - ’
" the succession. The “alienation ” applied to the ownership .
of la.nd such as we are dealmg with, must be understood as -

A

~
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: a.hor;atldn in accordance with the local custom, and go far -

as it was thereby permitted, and is not to be confounded
with the unrestricted vights of dxsposa.l which we now asso-
ciate with absolute owncrshlp .

In considering any rules of descent, ‘it must be remem-
" bered that the terms son, brother, &e., are corrclatives, and
possess no meaning until we have ascertained who is the
. father, brother, &c., to whom they refer—until we have ﬁxed
* the stirps, the relationship to which determines the succes-

sion. The original stirps must manifestly be the head of
" the houschold, when the land in question was granted in
~ several ownership out of tho common tribe land ; but if the
right by descent were always traced back to the first
i acquirer, the extent to which collateral successions would

" exist must have been far wider than the text authorizes us

in concluding it to have been. If we are right in our
opinion that the general rule of all male descendants to a shars
- in the inheritance ccased with the fourth generation, it
“follows that the members of the family who then acquired

separate, not undivided sharcs, cach becamé a new stir ps .

for a fresh line of descendants.
‘When land:has been granted out of the common tribe
Jand in severalty and as the’property of an individual, if
".the inheritance become vacant by the failure of heirs to the
.érantee, the land thus left without an owner falls back into

the general tribe land out of which it was taken. Whether.
in such a case it becomes the property of the chicf, or of the"

members of the tribe, depends upon the question whether
the chief has, as was ultimately in most Europecan countries
. the case, succecded in substituting himself for the general
. body of the members of the tribe as the representative of
the State. That lands of inheritance, upon which no geil-
fin¢ system had been established, did so revert, is proved by
the special rule relative to extern inheritance in the case of

a fully organized “fine,” in which latter case the geilfine

division were entitled to a succession, in the nature of an
escheat, in vacant inheritances. This' we take to be the
" meaning of the passage in page 285 :—* The geilfine extends

Sy i .;;‘w»..,.,.."
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" to five/persons, whd Gt'3s they that get the dibadh of every

kindred chief who leaves ‘ dibadh’ property.” The phrase
“who leaves ” is glossed “who becomes extinct. of.” Tle
geilfine divisicn are here described as five co-existing

persons, who take jointly an inheritance under certain -

circurstances. There would be no necessity for-the obser-
vation, if the “ dibadh” property in question passed to them
as those primarily entitled to the succession; their right to
succeed js a privilege connected with “their official or local
position as the five men of the geilfine division. The pro-
perty in question.cannot have been the “ dibadh ” property

of any of the seventeen men, for it would then have survived

to the men of the division of the deceased. This implies
that the five men of the “geilfine” division 1epresent the

entire “ fine” for the purpose of recciving successions, as

they represent the community in being ultimately liable in
- eertain cases for the wrong commlttcd by the members of
the “fine” If an allotment made to a member of the

“fine,” other than the scventeen men, became vacant by~ -

failure of heirs, the land fell not into the common property

_ of the “fine,” but became the exclusive property of the five: B
- men. If brothers, however, take a succession next.to the
sons of a deceased, this rule could not (subject to the excep-

-tion subsequently noticed) apply until the “ geilfine ” system

" had been completed, and the land divided among the

members, because every ‘member of the « ﬁzw ” must in that
case have left a brother or nephews surviving him, except &
sixth or younger son of the first geilfine chief,and a son of such
son, or a sixth or younger son of the second “ geilfine ” chief,
&c. -Successious so very rare as these could not be considered

- -a8 in the nature of a privilege or the subject of a special rule,

and, as up to the date of the final partition the “ geilfine !
chief is assumed to be the owner of the waste, there would

-be little object in such a regulation; but its meaning is

evident if it implies that the fifth “geilfine” chief,

- and_his four brothers, who jointly form the last and
' permanent « geiline ” division, continuing to represent the
. ﬁm ” for the purpose of ljability; contmue also to repre-
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sent 1t beneﬁcmlly as entxtled to the succession to vacant

inheritances. Their position. would in this case be very
similar to that of the lord of a manor in the English law. °

Tt is stated in the introduction to Mr. Curry’s Lectures
that the succession was at first to the sons or remoter

. -malo issue exclusively, but that ultimately the daughters

became entitled if there were no sons® Although the
‘authorities cited to support this'seem to the cases and rules

. dealing with cruid and sliaste land, there is no reason to
- -doubt the general accuracy of the statement. .
There are, undoubtedly, in the glosses to the first tract in

this volume, indications that at the date of the g]osses

daughters had. succeeded in acquiring a right to succession .

upon the death of their brothers, and that the later lawyers
- altered the original text, by the introduction of words sup-
posed-to have been omitted, and thus corrected the law to
" make it accord with the later usage; thus, in the original text
at page 39, line 23, there is the passage, “an extern branch

stops it (¢.e., the property) if the five persons of the geilfine-. "
‘division perish.” This is glossed as follows—“and in this-
case there is no female heir.” This gloss manifestly follows

‘up that in page 41, line 24, referring to page 39, line 16, “ all
the geilfine-division have become extinct, and all the land is
, obtained by the daughter in right of her female  coarb’-
ship, or as I have to tell concerning the dibadh-land of the

head (cino) to whom the land belonged, .e., the daughter;

- .it is then the land is divided among the three tribes.” The
- right of females to a succession would be manifestly sug-
: .gested by the feudal law ; the first English settlement was
. - founded upon the assertlon of this principle; and such a
* " doctrine would be popular among the owners of land, natur-
‘ally desirous to transmit their property to their female
issue. The principle of female succession to lands other
than “cruidbh and sliasta, does not exist in the original
“text, and appears as struggling into existence at the date of
the latest commentators; such a theory of succession is in
contradiction to the old conception of the houschold, and

. - - * Manners and Customs, vol. I, p.. clxxe
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“that it 'was' repugnant’to the opinions of the oldér school of
" lawyers is shown by the restrictions by which it was limited

even in the case of cruibh and sliaste land. - B
The obvious objection in a system of tribe law to female

succession is that it naturally leads to alienate the lands of

the family, and by intermarriages with externs to transfer

"them to members of a foreign tribe. This difficulty arosc in

the days of Moses. Thus, on the petition of the daughters
of Zelophedad, of the tribe of Manasseh, who had died in

the wilderness, Moses laid down the rule that the daughters-

should succeed to their father’s inheritance if there was no
son;* but the objection to this rule was soon perceived and
stated by the fathers of the family of Gilead, viz., “if they be

- married to any of the sons of the other tribes of the children.

of Israel, then shall their inheritance be taken away from

the inheritance of our fathers; and-be put to the inheritance

of the tribe whereunto they are received ; so shall it be

ally laid down, had to-be niodified by the annexed proviso,
“every daughter that po«sesseth an inheritance in-any tribe
of the children of Jsrael, shall be wife unto one of the family

* of the tribe of her father, that the children of Israel may

enjoy ex\'ery man the inheritance of his father. Neither

shall the inheritance remove from one tribe to another tribe,. '
- but every one of the tribes of the children of Is1-ael sha.ll

keep himself to his own inheritance. ”1:

At whatever date female succession was estabhshed it
appears to have been subject to a restriction-similar in -

effect to the later Mosaic rule. “A female heir ishere referred
to who has had the father’s and the grandfather’s land for a

+ taken from the lot of our inheritance,”t The Tule, as ongm- T

‘

i time, and though she should desire to give it to her sons, she
- shallnot give it."§ The Jintroduction of female succession to -

land is ¢ontemporary with the birth of the idea of absolute -

ownership, and fixes the date at which the idea of the family
and tribe is ﬁna.lly broken up. Although the rule of
female succession existed under the Brehon Law it may

* Kum. 27, 1. $14,ch. 86,1 114, v. 8.
"« § Page 89, see gloss, p. 41, line 4, - = . !
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be regarded as a proof of the late date of the a.uthor who

©  asserts it as a rule, and must be 1eJected frpm a.ny state-

ment of the ancicnt law of succession. -

- The succession to the cruibh and sliasta land rested upon -

express contract, and this class of lands consisted of those

which, to use a modern term, were settled upon the mar-
) rw.,,e of & daughter of the house’; that this form of succes-

sion was considered as an mfrmgement of the common

' right of the family is proved by. the necessity of obtaining

<

_ -+ the consent of the geilfine-chief to the contract. The effect
. of this contract, it would appear, was to introduce the

daughter into the class entitled to the succession upon the
deathof the father. It must be presumed that the daughter

during her life was entitled to the _possession, as in the
- Welsh law in analogous case it is stated, “her gwaddol
- constitutes her proprietorship if she abide by her kindred.”®

The succession of her children was, however, much restricted;
if she were married to a native freeman, her sons would be

themselves entitled to the rights of full members of the tribe-

and upon the obvious principle that they could not claim
at once under and against the custom, they lost, for the
general bencfit of the family, two-thirds of the lands ;. if her
‘sons were, through their father, “ exiles and fon,mners ie.,
if they had no claim to any portion of the family land under
the customary law, they were left in possession cf the
entire at the will of the family, « while t.hey are doing good
with it.” If the only issue of the marriage were daughters,
there appears to have been a question whether they were
entitled to a succession. Their right to the land was estab-
lished by a leading case decided by Brigh, probably the
wife of the Brchon Sencha previously referred to,t and it
would seem that the passage introduced in page 41,line 16,
.is intended to be a report of the judgment. The case is

* thus stated—"“ The mother had died, and left'no son, and

there are no sons, but daughters only And the daughters

shall obtain all the land with obligation to perform scrvice

of attack and defence, or the half of it, w1thout obhgatlon to
b Ancxent Laws,.&c., of Wales, vol. 2,p. 607.. = ¢ I’ago 17.
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INTRODUCTION, ) exix

perform service of attack anddefence ; and there is power over
them to compel them to restore the land after their time.”
Hence it would appear that they were bound to indemnify
the tribe against loss by reason of their incapacity- to
serve, or to compound for this liability by surrender of half
the land, as a tenant of a lease, perpetually renewable,
may, upon obtaining a fee-farm grant, free his holding from

future liability ta rent by releasing to the landlord a pro-
_portionate part of the lands; and that the interest taken

by the daughters was for their own lives, and upon their
. death the lands fell back into the common fund of land out

- of which it had been taken. o - .

s
)

N s VL R .
JupaMENTS. OF Co-TENANCY.®

The subject of this tract may be more correctly descnbed
as the rules regulating the mode of the partition of lands

held by joint tenants, and the nghts which, upon the_ parti-

tion, arise between the owners of the several portions.

The composition of the tract is remarkably consecutive,
and, from the author’s point of view, logically ‘developed.
_ The commentary is unusually clear and intelligible, ‘although
" in some instances explanations are introduced which antici-

pate, or are merely copied from, su‘bsequent passages of the .

original text ; thus the. co'nmentary in page 77 is identical
with the te\:t at page 113; and towards the end of the
tract passages evidently ta.ken from other writings are intro-

- *The word translated in the text * co-tenancy” is translated by Dr. O'Donovan .

a8 ‘ joint-tenancy.” This is a very remarkable error not as to the meaning of
the Irish word, but of its presumed English equivalent.” The subject discussed
in the tract is the rights. arising between persons, who have ccased to be jbint-
tenants by a severance of their joint-fenancy, and become owners In geveralty of
their- scparate holdings. We bave no English term expressing such a legal
relation, and the words ¢ co-tenancy” and * co-tenants” have been used a2
the nearest equivalent expression. The learned translntors did not profegs to
be skilled in the terms of English law, but they grievously embarrassed their-

translations by the use of technical words which, they could not be expected to -
undgmmd. The present edutors Lave carcfully removed from the translation °

every English terin, thie'use of which could lead only to a mbconception of the
original text, : .o .

rl
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- duced, some’of ‘which ave difficult to understand, and others
* directly contradict the leading principles laid down in the |
body of the work. A rema.rka,ble instance of the latter case ..
occurs in page 147, from line 6 to line 19. o
"This tract does not apply to any process similar to the

. modern enclosure of a common. That the general tribeland
! or public pasture should be cut up-into separate lots, and

. +"divided among the members of the tribe in absolute owner-
" ship, was forelor{ to theideas of any early community, and the
author, at the commencement of the tract, carefully points
* to the circumstances under which the relationship described
by him as “co-tenancy ” arose. “ Whence does co-tenancy
arise 1” he asks ; and to this question himself replies—*From
several heirs.” We are here reminded of the important
statements referable to the land of the “fine” in pages 287
and 283, the former of which states that the land of a family
was not at all divided, and the latter states that in certain
circumstances the members of the geilfine organization'
" divided among themselves the residue of the tribe land as
dibadh land, and that thereupon the family relations ceased,
and there was henceforth what was called a community
- of people. The partition of the lands need not be confined
to the case of a “ fine,” but must be exterided to the breaking
" up of any iohcritance among several heirs, which, if the
theory of the rules regulating the succession to land herein-
before proposed be correct, necessarily took place on the
completion of the fourth generation of the descendants of
the founder of the household or first acquirer.

The author understands that the pre-existing rights, which
depended upon joint ownership, are determined by the fact
of the partition, and that the owners of the several lots
must henceforth deal with each other individually, and
that their mutual rights depend upon an agreement contem-

' porary with the d1v1s10n of the lands. “The heirs, in the
first place, partition their shares and their possessions, and
each of them guards against the other of them, and each of
them gives a pledge of indemnity to the cther”*  The re-

* Page 69

.
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ciprocal rights 'between theadjoining and now independent
owners, which are to be thus secured by mutual pledges,
would in the civil or English law be inferred in tho case of
any adjoining owners, and the transaction takes the form of
the mutual covenants, which are sometimcs necessary, to
meet peculiar circumstances, in our deeds of partition. Itis;
however, to be observed- that the giving of the indemnity
was not accompanied with any detail of the extent and
nature of the indemnity itself, which was defined and ex-
plained by reference to the custom, and that the material
pledge given and preserved was not the corpus out of which
the compensation or damages was to be paid, but rather the
evidence of the existence of a contract the nature of which
was assumed. . “ Each cotenant shall place a pledge of the
‘value of two ‘screpulls’ on one of the rack pins of each .
other’s at the foot of the bed as security for the fulfilment of

the duties of co-tenancy ; and though he should not fulfil
them, this is not the pledge that shall be forfeited for it, but

" the ‘smacht’-fine which we haye mentioned before, or sacks,

or fines for man trespass a.ccordmg to the nature of the tres-
pass, if trespass has taken place therefrom.”® The subse-
quent relation of the parties is clearly expressed in the phrase
< the new custom avoids the security,”t meaning that the
relations which had previously existed between the parties,
ariging by implication from their posmon as joint owners,
had come to an end, and that their subsequent mutual rights
rested upon the legal consequences of the mterchange of
pledges . : :
The several lots in the lond to be divided havmo' been -
ascertained, the duty of sufficiently fencing their respective .
shares fell upon the several parties. There are no rules given -
for the extent of fencing, which- each several owner was to
execute, and as each fence was common to two propertics, it
must in every case have been a matter of arr angement be-

- tween the parties; but very specitic directions are given as to

to the size and materials of the fences to be erected. Thereare -
fourkmds of fence speclhed (1) a trench, corresponding with

* Page 75. “". { Page T4 , -

o
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what isnow usually ca.lled in Ireland a“ dxtch a trench with

¢ the earth dug out of it, piled on wone side of it in the fashion )
"7 of a wall or mount ; the trench was to’ be three feet deep,

three feet wide at the top, one at the bottom, and.two at the
middle. . The mound corresponded with the form of the
- trench out of which it was excavated, being three feet in

. height, three feet wide. at. the base, and one foot at the top.

(2) Astone wall of six feet in height, three fcet wide at thebase,
and one at the summit : this was evidently a dry stone wall
like those now common in the West of Ireland, because the
. only instrument specified as necessary for their erection is
an iron bar, and there is no allusion to the use of mortar.
(3 & 4) The other two kinds of fences, described as a “strong”
or “close” fence, or a “ felmadh ” (otherwise a naked) fence,
. were of wood or timbers set together; the details of these
are elaborately given, but must appear to the modern reader
-tather obscure. The former is thus described : “the top of
" the one tree-shall be on the trunk of the other tree, and so
as that the smallest sucking pig could not pass through it
for its closeness, nor the ox pass over it for its height.” . The
- latter class of fence was mnot of so substantial a nature.

“The naked fence should be thus made; the length of a ™"

foot to the articulation (or separation) of the big toe is to
be befween every two stakes, and six feet in its height, or
twelve hands, if it be measured by hands; and three bands
of interwoven twigs upon it, & band on it at the bottom,
another in the middle, and another at the top, and a certain
* space between every two bands ; and.a hand is the length
of the pole (the interweaving) ﬁom that out, and a black-

* thorn crest upon it at the top; and every stake should be

. flattened at top by three blows struck on its head, after
. being first thrust by the hand in the ground as well as you
can.”* , The nature of the fenco depended upon the nature
of the pla,ce in which it was to be erected, which is thus
explained—“a trench or a stone wall in the plain; and the
naked fence in the half plain, and the close fence in the

. % Page 77.
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wood.”* It appears fromthis that the nght of separate
‘ownership was not confined to arable or even grazing lands,
* but in some cases included what would have been expected -
to have formed portion of the waste of the tribe ; this separate
ownership of forest accounts for what would be otherwise
difficult to understand, the lidbility of owners of lands for
trespasses committed by wild animals.t+ The constant and
regular attendance of all the parties engaged in the fenc-:
ing was attemptedto be secured by the very naif rule;
“each of them shall give his victuals icto the hand of the
other at night, that he may remember to come in the
morning to his share of the cotenancy. work; and the
victuals of the person that will not come may be safely
used, and if the victuals of any of them be used, he shall pay
fine for overuse.”}

The whole theory of the damages pald in respect of the
most_usual form of trespass, the trespass of, a neighbour'’s

cattle, was calculated after the usual Brehon fashion, every -

possible form and incident of the trespass being intro-
duced, as an arithmetical quantity, influcncing the ultimate
result. In a passage in a later port,lon of the tract§ the
actual amount of damage done is suggested as the basis”
to calculate " the -sum of the compensatlon to be paid.

“ A worthy neighbour is brought to appraise the trespass, -

" and grass of equa.l value is given at the decision of
the neighbours ;”
the damage was probably considered "unscientific by our.
" author who proceeds to lay down every possible element in
estimating compensation, and to annex to each a fixed value.
These distinctions, if stated at length, would occupy much

" . space; and the actual amount paya.ble in respect of any

" supposed trespass, or the possible number of results which
might be produced by varying the elements of the calcu-
lation, is of little practical importince. This dcsire to
reduce matters necessarily fluctuating to certain results,
this wholly misapplied pretension to. arithmetical accuracy,
was the essential vice of the Brehon law, and the glory of -
‘ wPageif. Pagel2l.  fPage7.  §Page MT.

this matter-of-fact mode of estimating
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its'professors ] the ‘working of this system was so fully

explained in the introduction to the last volume, that it is
. unnecessary here to recapitulate it, and it is not needful on
_ the present occasion to do more than to summarize what were
the chief elements in their calculations upon this subject. The
personal responsibility of the defendant, either by wilful acts
or culpable negligence, divided all trespasses into “man” tres-
pass, and ordinary or “cattle” trespass. The extent of the
trespass, whether the cattle had merely run in and upon the
lands, or walked about thereon and eaten the -verdure and
crop ;'or had spent some time there not only eating but
lying down, was also defined; and technical names were
given to these species of trespass, viz, “tairsce,” “airlim,”
and “feis;” and the proportion of damages payable in
respect of each fixed, as so constantly occuis in these calcu-
lations, in the geometrical ratio of two.* The time at which
the trespass took place, whether by day or night, had to be

taken into account ; the former involving twice the compen- .

sation of the lat,ter. The season of the year could not be
overlooked ; we are told, “ that the year is divided into two
parts for regulating" ‘ smacht '-fines, for the ‘smaclt’-fines
of each quarter are not alike, because it is difficult to regulate
. the ‘smacht -fines of the winter season, and of the spring
cold, for saved provisions are more precious than growing
grass."t The nature of the crop upon the land was obviously
the principal clement in the damage; the questions of the
existence or sufficiency of the fence, the period of the
duration of the trespass, the number of cattle which tres-
passed, the number of gaps they crossed the fence, all
affected the result in fixed ratios. As & specimen the
_* See the caleulation as to the extent of the precinct, post, page 227.

{ Page 79. The division of the year, stated in the text, into two unequal parts,
‘viz., the summer period comprising five mouths, being the last month of spring,
the three months of summer, and the first month of autumn, and the winter period

" comprising the last two months of autumn, the three months of winter, and the first
two months of spring, was made, in the opinion of Dr. O'Donovan, with the Objel.t
lolcly of regulating the price of grazing lands.

"“That the Pagan Irish divided the year into four quarters is quite evident from

the terms Earrach, Samhradh, Foghmhar, and Grimhridh, which are undoubtedly
ancient Irish words, not derived from the Latin through Christianity ; and that
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following rules'may be'taken, as to cases really simple, and
involving only four of the above elements. “Fout sacks
are due for feis trespass in a “winter .grass field over a full
fence, two sacks for ‘airlim’-trespass, and a sack for
“ tairsce -trespass. If it be trespass-upon a pastured field of

winter grass land, or upon an inclosed field 'of winter moun- .

tain land, or winter wood, or an old winter milking place; or
into an inclosed field of summer grass land, two sacks are
due for ¢ feis -trespass, and a sack for ¢ airlim *-trespass, and
half a sack for  tairsce -trespass. If it be trespass upon a
pastured field of winter mountain, or winter wood, or an
old winter milking place," or a pastured field of summer
grass land, or into an inclosed field of summer mountain or
summer wood, a sack 18 due for ‘ feis’-trespass, half a sack
for airlim trespass, and'a quarter of a sack for ‘fairsce’~
trespass. If it be trespass upon a pastured field of summer

mountain, or summer wood, or summer old milking place,

half a sack is due for ‘ feis -trespass, and a quarter of a sack
for ‘airlim’ trespass, and the eighth of a sack for * tairsce’-

" trespass. The eighth of the elghth 18 the fine upon every

trespassing a.mmal, for every beast is a trespasser in a co--

. tenancy. For the ‘tairsce -trespass of one animal upona
pastured field of summer mountain pasture, whatever animal .-

commits it, the sixth part of the half of one sack is due,”®

&c. The liability for the trespass is very clearly based upon - -

the neglect of the owner, as appears from the exceptions,

viz, the cattle being driven over by a man or dog; or. .

straying in consequence of heat or fear, or owing to any kind
of vmlence but these exceptions very properly extend only.
to “airlin " trespass, for if the cattle be left on the land to

. each of these began with a stated day, three of,vhicﬁ days are still known,;namely, .

Bealltaine, otherwise called Ceideamhain, or Leginning of summer, when they
lighted the fires at Uimach at the beginning of Samkradh; Lughnasadh, the
games of Lughaidh Lamh-fhada, which commenced at Taillte on the first day.of .
ioyhmlm', the harvest; and Samhain, i.e., Samh fhuin, or summer end, when,
they lighted the fires at Tlachtgha.

Introduction to the * Book of Rights,” p. hi:. but ses the gloss which Dr. -
- O'Donovan himself cites in the subsequent page. :

*Pagedl. < . e, -
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oat/and li down there is neglcct on the part of the owner,
and the trespass becomes * feis "-trespass.

-In the case: of lands not in cultivation or grass the ﬁno
for trespass takes & pecuniary form ; thus in the casc of the
church of a “nemadh ” person it is stated to bo an ounce of

. sxlver and the estimation of the amount is combined with

the numberof eighty-four cattle,in & manner whichis far from

- clear; in the case of a king’s dun fort, or a churchyard thero

is no morney fine fixed but “every hole madé in the place is

" to be filled up with enc-sod and the pla,oe pressed, stamped

and levelled.* -
‘The trespass of horses mvolved a dlﬁ'erent question from

3 ) that of cattle; the mere halting of travellers on their road

could scarcely be considered in the light of ' wrong, and at the

. same time an ‘entry with horses upon land might result in
- an action for the recovery of the premises, and it was the
" duty of all the members of the tribe or family to prevent

thus, inan indirect manner,theinstitution of legal proceedings.

- Hence arose the two forms of horse-trespass, technically’

known as “fothla” and “ tothla ” trespass. The former arose -

" when _ travellers unharnessed their horses upon the land of

an absent man, and asked a neighbour accidentally present

. . where they had unharnessed their borses; it was the
"neighbour’s duty to tell them that the land was the private

property of the absent owner, and to warn them off, where-'

upon if they did nat leave the place they were liable for -

the trespasses of their horses; on the other hand if the

ownershlp, he was bound to question them-as to their object,
and in default of so doing, became himself liable for the
trespass, if the 'strangers were ignorant that they were in-
truding upon a separate property. The second case arose

'if unknown strangers unyoked their horses in the land of

a separate owner, and the neighbour, accidentally present,
either expressly informed them, or by his silence permitted
them to believe, that they. were not committing a trespass,

© * Page 87,

- . meighbour saw them with the bridles in their hands, as if -
. in the act of making a legal entry in assertion of a right of
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in which casc he was himself personally liable forthe da.ma.ges

This passage would lead to the conclusion that the elaborate ' -

fences, directed in this tract to be erccted about the lands
" allotted in severalty, very frequently, if not ordmanly, had
no existence,

The trespasses of swine natmally were the subJect of

customary rules; “if they eat the grass they are trespassers . .

like other gra.zing cattle. If they root up the land, other -

* land shall be given until proof of the restération of the land .

is completed ; that is until two horses in yoke are brought
“and left there, and it is.seen that no part of the earth stick

to their teeth while grazing it.”* The damages for the - -

-trespass of swine were of course ftixed with refcrence to the
‘supposed size and age of the: pigs, but in a preceding
passage reference is made to an old and purely fanciful rule
that the hole made by the pigs should be filled up with

- corn and butter if such a rule existed it must be referred
., o some. rehglous origin.f . '

~

The young and txoublesome pet pig, a consta,nt source of
mischief, was a sabject of special rules; it was evidently

. regarded as the prime cause of breachesin the fence and the °

ringleader of the cattle in the homestead ; “the young pig
which first breaks through the fence, and shows the way.
" to the herd, there is a ‘ smacht’ finé upon him equal to that
of one animal. The second: time that he goes, there is a

‘smacht’ fine upon him equal to that of four animals, and

compensa,tlon equal to that of two animals, The third ~
time that he goes, there is compensation upon him- equal
to that of three animals, and a ‘smacht’ fine equal to that
of seven animals, The fourth time that he goes, there is a

-“smacht’ fine upon him equal to that upon the whole Hock, -

!

and compensation equal to that upon four animals.”}

- The rules baving heen fixed as to ardinary trespasses, our. '

-author proceeds -to discuss what must be -considered ‘as

purely imaginary cases; it is difficult to see where the rules =

s

of practical importance end, and where mercly legal specu-

la,tlonsy and vain distinctions and dlscussxons commence ;
*Page97. . ' 1 Page 99, ;Pag.ws

1



exxviii © - INTRODUCTION. -

" ‘but when the amount c;f «“smacht” fine and compensation for -

subject of . quasj-serious discussion we surely have left the

regions of practicality behind, and are witnesses of useless .

-

displays of pure dialectic subtility.
As to bees it is very naturally remarked that their owner

‘cannot prevent their leaving his premises and flying into .

thase of his neighbour, “for they are swift, and there is no

vestraint upon them, and because they do not fiy all to- -

gether ;”* in this case the owner was not guilty of a

. wrong as incident to their trespasses, and therefore there was

no “smacht’-fine payable in respect of it, but merely compen-
sation. The only occasion upon which the bees of a neighbour
can be undeistood to commit trespass is when they swarm

‘. ‘into the adjoining land; the socle injury incident to this-

trespass is occupation by the swarm of some infinitesimal

. ‘portxon of the nelghbours land, and the trespass involves

its own compensation, for the swarm fix their nest and make

. -the trespasses of pet bherons, hens, pet deer, pet wolves, °
pet old birds (hawks), pet foxes, and bees becomes the

their honey on the spot they thus wrougfully occupy. . Thus .

the compensation for this-trespass resolves itself into a

- joint ownership of the honey produced by the swarm:—
“How is the fine of their produce paid? At the time of

smothering the bees, the man who sues makes a seizure of

~ that honey, and it goes into the keeping of safc hands,

_nearest farm takes a swarm.”

/andl it is afterwards submitted to award. The decision

which is ‘right to make afterwards concerning it is to
divide the honey between them into three parts, ie., a

for the owner of the land. And the third allotied for the
land is itself divided into three parts, i.e. a third is given
to the man who owns the bees on account of the land from
which they come, the other two thirds are divided between

- the four nearest farms, 2.e. where the food is. If this dis-

tribution of it every year shall be deemed tircsome, each

Tlus passagc affords us a means of understanding tbe
* Page 105.

‘third for attendance, and a third for the bees, and a third )
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manner in which these Brehon tracts are composed. The
whole question of bees is discussed in a subsequent tract in
this volume, and, upon a comparison of these rules with the
latter tract, it is evident that there were subsisting certain
simple well-known customs as to swarms of bees, and that
each author simply uses the subject-matter as a means of
displaying his dialectic powers in the elaboration of rights
and rules which never were attended to or expected to be
observed.

The questxon of the bees havmg been dismissed, the next
which is discussed at great length is that of hens. The
trespasses of hens may involve negligence on the part.of the
owner, for by proper rag-boots fowl may be restrained from -
wandering ; the absence therefore of rag-boots bring hen

. trespasses within the class of man-trespasses, as resulting

directly from the negligence of their owner, and con-
sequently within a higher scale of damages. Great ingenuity
was displayed in classifying the nature of hen trespasses ;
first, the trespasses of a hen within a house, which are sub~ -
divided into three classes, viz., snatching away, spilling, and
wasting, for which respectively different compensations were
fixed; secondly, trespasses outside of the house in the garden,
subdivided again into soft swallowing of bees, injuring
roidh-plants, and injuring garlic; and further in such case
arose the further questions whether the bird were a cock or
a hen, and if the latter whether it were or were not barren. _
The inconsistent repetitions in the commentary relative to
this case prove that it was a favourite subject of discussion
in the schools. )

The most extraordinary discussion is reserved for the
case of dogs, the authors of which were certainly devoid
of any sense of the ridiculous. The feeding of a dog
naturally involves responsibility for its acts, but the dog
trespass, which particularly attracis the notice of the author
of the original tract is that involved in his depositing his
ordure on the land of an adjoining owner. The commentator
remarks that there are four trespasses of hounds, viz. man-
trespass (i.e trespasses against men), mangling of cattle,

' i
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breaking of dwellings, and committing nuisance on land.
The three former he passes over without notice, and proceeds
* to consider the interesting questions which arise under the
last head ; “ what is required by law is to remove the dog’s
orduro out of the ground as far as its juice is found, and it
(the ground) is to be pressed and stamped upon with the
heel, and fine clay of the same nature 48 fo be put there as
compensation. This is the test of reparation; that two

horses of a chariot in yoke come there and graze there, and -

if no part of the sod of grass stick to their teeth in grazing
on it the reparation is complete. And three times the size of
the ordure 78 due for compensation, and its size of butter
and its size of dough and its size of curds; and the part of
“them that is not obtained in the one is to be claimed in the

other afterwards. And if it be in the presence of the owner |

that the hound has committed nuisance on the grass, a
fine for man trespass shall be paid by him for it.”®
Man-trespasses, properly so called, wrongful acts committed

by the defendant himself in respect of the land of an ad-

Jjoining owner, are divided into various classes, and deseribed
by specific technical names ; but as no explanation is given
of these terms, with the exception of “fothla "and “ tothla”
trespasses, it is impossible to. expla.m the dlstmctxons to
. which they refer.t
The subject of “ man-trespass ” is resumed at a subsequent
pagel and treated of at considerable length and in the
usual manner. The first wrongful act discussed is that of
cutting down trees or underwood upon the land of another.
The various species of trees and shrubs are divided by the
original writer, and more in detail by his commentator,
into various classes, founded upon some nobleness inherent
" in the trees themselves, and the extent to which the tree
is injured forms of course an element in the calculation.
The following extract is sufficient to illustrate these rules:—
“For the cutting of trces or stripping them, full ‘dire’ fine
is paid for each, .e., a perfect compensation for the portion
of them which is damaged, and five ‘seds’ as ‘dire-fine.

* Page 123, { Page 99. § Dage 147.
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But all trees are not equally noble, for there are seven
chieftain trees and seven common trees, and seven shrub
trees, and seven bramble trees, and the ‘dire’-fine for each is
different. The chieftain trees are oak, hazel, holly, ash,
yew, pine, apple. The ‘dirs’-fine of the oak ; a cow-hide
s due for stripping off it the barking for a pair of woman’s
shoes; and an ox-hide for the barking of a pair of man’s
shoes ; and also to cover it until the test of its recovery is
had, t.e., smooth clay and cow-dung and new milk are to be
put upon it until they extend two fingers beyond the wound
on both sides, and half fine shall be for it until it is whole.
For cutting the trunk a cow is paid, and five seds are its
‘dire’-fine. A colpach-heifer is the fine for their great arms,
or for their small oaklings ; a ‘dairt’ heifer for their braxches, -
The ‘dire’ fine of every chieftain tree of them is such.”*

The only class of man-trespass dealt with is the breaking
down and passing through a fencet (the English trespass
qudre clausum fregit). As to this, distinctions are drawn
having reference to the extent of the breach and the status
. of the wrongdoer, and in the latter case the compensation
to be paid by the native freeman in every case is double of that
payable by a stranger, probably because the pa.yment of .
compensation arises from an implied confract, and is not
founded in theory upon the tort.’

There are four exceptional cases in which it was justifi-
able to make gaps or breaches in private fences:—(1) a
breach before the hosts, which is glossed to mean “in
flying before an host,” but which reference seems rather
to mean “to permit the advance of the host”; (2) before .
provisions, glossed “ of the host,” which would mean,
for the purpose of bringing up supplies to the host; in both
these cases the host' must mean the armed array of the
inhabitants of the district in which the fence is situated;
(3) for the passage of chieftains “if they had found no other
passage,” and (4) for the conveyance of materials for the

* Page 149.  Scc the notes appended to tho text as to the meamng of this
difficult and obscure passage.
Page 163 . . - .
1, ) : . +2



exxxil . INTRODUCTION,

erection of any of the following buildings, (¢) a mill, (b) an
oratory, (c) a shrine, and (d) a king’s dun fort.

The principle of a right of way of necessity is clearly
stated; such rights must have immediately come into
existence upon the division of joint tenancies into separate
lots ; this right is however fenced in with peculiar restrictions
which prove tho exclusive possession by its owner of the
servient tenement, and the anxiety of proprietors to prevent
the acquisition by their neighbours of easements by continued

" user ; “ There is one stay (quere, restriction on full enjoyment,
or easement) which every co-tenant is entitled to from the
other, i.e. in a land without an opening, without a road,
without a way; he is entitled to full passage over every
co-tenant’s land that is next to him, but the manner in which
he is bound to pass is with six persons about him, three.
persons from the owner of the land, and three persons from
the man who seeks the passage shall attend to keep them
(the cattle) close to the fence in order that they may not

- gpread over the land. If he has a way, this may be omitted ;

if there be two mounds to it, or two stone walls, he is
restrained by them, for they are witnesses. "*

The liabilities or duties annexed to lands held in severa.l
ownership are expressly laid down in this tract; this
subject has been already noticed with reference to the rights
of women to land, but the enumeration in the following

assage is worthy of a reference :—

«The liabilities of land now, 7.e., service of attack and
defence against wolves and pirates, and attendunce to the
law of the terntory, both as to the hostmg and feeding and
gervice of defence.”

«The liabilities as regards roads, i.e., a fence is required
for it alone, and ¢ i necessary to cut them and cleanse them,
and remove their weeds and mire in time of war and of a
fair; and because it is expected that each should assist the
other.t

Very interesting information is given incidentally in
the commentary on this tract, which proves the existence

* Page 157. + Page 145.
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at the date of its composition of tenants in the modern sense
of the term, holding land for periods either fixed or uncertain,
and paying rent in kind. The details as to this mode of
land arise incidentally from the discussion of the liabilities
and rights of the owner of a several lot, who is absent at the
date of the partition and as a necessary consequence does not
erect the fences betwveen his portion and those of the adjoining
owners, or who leaves the district to escape the fulfilment of
his duties in this respect. In such a case the two adjoining
owners would have no complete fence to their portions, as
far as they meared the lot of the absent man, and his
abandoned lot would lie between them, enabling their cattle
to trespass across upon their respective holdings. In such
case the adjoining owners can distrain upon his property,
if he has any, until he makes the fence ; if he has no property
they can distrain the “next of kin to him of his family,”
until they fulfil his duties on his behalf. This is explained
in the commentary as follows :—* Let them distrain his family
until they fence their brother’s land,”* showing that the lia-
bility would fall on the members of the household to which the
absent man had previously belonged. If his family were
unwilling to fulfil this obligation, they could escape it by
. conceding theright of grazing the land to the two adjoining
proprietors, who in consideration of the year's grass them-
selves complete the fencing of the land, and occupy the
derelict lot with their cattle in equal proportions. If the
absent man return in the course of the year, and find that,
his family having refused to fulfil his duties on his behalf,
his lands are in the possession of his neighbours, he was held
to have a claim upon his family, who by their failure to
perform their duties to him had caused him to be temporarily
left without home or farm. His rights under these circum-
stances against his family are explained in the following
rather obscure passage :—* If the deserter has come from out-
side info the territory after this, his family shall give him
land during the term of the hire (lit. loan), and they shall
obtain the hire, and the part of his farm-buildings which
* Page 131, a
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he- may have found on his coming back shall be obtained
- by the deserter. If his family have land, and they give not
of- 4t to him, the hire is to be obtained by those who are
outside, and the portion of the erections which the law has
not declared forfeited, the family shall purchase for him. If
the family had no land at all, they equally divide the hire
between the time and the labour, and he himself purchases
the portion of the erections which the law has not confiscated.
If the family have land, and he would not accept of it,
the hire shall be divided equally between time and labour,
and he- shall obtain no portion of the erections™ The
explanation which we suggest for this passage (the general
meaning of which is not obscure) is that notwithstanding
the division of the land in several lots, there still survived
certain obligations among the members of the several houses,
both towards third parties, and inter sese, to aid in carrying
out the works incidental to a partition, and therefore if the
" family failed to fulfil their duty to an absent member,and per-
mitted the adjoining owners, in consideration of fencing the
land, to occupy it for a year, they were bound specifically to
compensate the owner on his return for the temporary loss
of his holding. If the word translated “hire” is taken in the
double sense as mecaning both a‘“letting,” and the “subject-
matter of the letting,” the rules may be read thus:—

A. On hisreturn his family must provide an equivalent in
land during the residue of the year; his family shall be
entitled to receive from him the letting value of the land,
and at the end of the year ho shall be entitled to whatever
“improvements ” shall have been made by him on the
portion of land so allotted to him.

B (1). If his family have land of their own and do not
allot to him an equivalent therein during the residue of the
year, land must be procured for him from a third party
during the period, and his family pay the rent of it for him,
and all the “improvements” which he shall have effected
on the land at the end of the year must be purchased by
the family for Lim.

.* Pago 181, ] 2
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(2). If 'the' family have no land, they must give him in
time and labour an equivalent to the value of his land
during the residue of the year, and he must in this case
himself buy in what in the preceding case the family were
bound to purchase for him. -

(8). If his family offer him a compensation out of their
lands, and he refuse it, they are bound to compensate him
in time and labour equivalent to the value of the land for.
the residue of the year, and he loses a.ll right to the im-
provements.* -

The difficulty in understanding this passage arises specially
from the mode in which the rights of third parties are
made apparently to depend upon the dealings between the
owner and his family and as was before stated this explan-
ation is very uncertain and not perhaps more than conjec-
tural in its detailst

Some commentator upon this passage, fortunately for us,
has had his attention directed to the question as to the
rights to the “erections” upon the land, and not very
logically proceeds to explain the rules on this subject as
between landlords and tenants in the modern sense of the
term. From this passage we conclude that there were two
modes of letting land, viz., for an indefinite term, and for a
fixed period, but that in both cases the lessor could resume
possession, and that the fact of the period of the holding .
being ascertained bound the tenant and not the landlord.

' The terms “with necessity ” and “ without necessity ”
in this passage, applied to the act of either landlord or’
tenant in determining the tenancy, are the same as are
used in reference to wrongful acts in the other portions of
these laws, and in such passages they have been translated
as “intentional” and “unintentional ;” the meaning of the
word “necessary ” as qualifying an act may be taken to be

* See the explanation of this passage given at page 135.

{ The subsequent commentator sees the difficulty of explaining tlxue rules and
suggests the following key to their meaning, viz :--‘ It is the land of another man
that he has in this case lct out on hire” (p. 135); that is, that when the family -

procure land from a third party for the use of a © deserter " they occupy the
double position of tcnant and landlord, : S e
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that the act in question was the natural result of the
circumstances in which the person who did it was then
placed ; thus a « killing with necessity ” would include
justifiable homicide or manslaughter, and a “killing without
necessity ” would be equivalent to our term murder, meaning
the slaying of another wrongfully and “ with malice afore-
thought ;” the best translation of these terms in relation
to the determination of a tenancy would seem to be “reason-
ably” and “unreasonably,” a qualification of an act not
very logical, and probably expressing the general opinion of
the neighbourhood upon the moral aspect of the transaction.

"The rules laid down on this subject are as follows :—

A. If the letting be for an uncertain period, in all cases
the tenant, if he determine the tenancy, leaves the ercctions
behind bim ; but if the landlord determine the tenancy for
any reason whatsoever, the tenant may carry away the
erections with him.

B (1). If the letting be for a term certa.ln on the expiration
of the term, the tenant must leave the erections behind
him.

(2). If the tenant determine (surrender) the tenancy for rea-
sonable cause, the value of his erectionsis apportioned between
(having reference to) “time and labour;” but, if without
reasonable cause, he must leave them behind. -

(8). If the landlord, even on the last day, unreasonably de-
termine the tenancy, the tenant may remove his erections;
but if reasonably, there is a division of their ‘value having
reference to time and labour.

c. If the lands have been let for agricultural purposes, with
anagreement to manure and dung them, and a period has been
ﬁxed for the determination of the tenancy, the case follows
the ordinary rule ; but if no period bhas been fixed, it shall,
nevertheless, be considered as a tenancy for a fixed period—
such period to be ascertained by the award of “ the neigh-
bours ;” the grounds upon which it would proceed may be
gathered from the commentary, at page 137. “If he has
specified no particular time betwcen them at all, the land
shall belong to the ‘man without’ (i.c,, the tenant, as con-
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trasted with the owner), until the time of his manure or
dung has been taken out of it.”

D. If the letting be for grazing, and “for forming erec-
Lions ” (with a covenant to erect buildings), the rent is “ one-
third of every animal on which there is increase ;” but if
for grazing only, every seventh cow is left for payment of
the rent, but the tenant is allowed for every seven cows to
pasture without further payment, in addition to every seven
cows, as many sheep as were considered the equivalent of a

COW,

E. If the tenant has agreed not to break up the land, and
has ploughed it in violation of his agreement, the “ tillage
and seed ” are forfeited, and he pays five “ seds ” as damages;
but he can always break up the la,nd if there was no agree-
ment to the contrary.

F. Farm buildings found upon the land by the tenant,
are, at the determination of the tenancy, to be treated as
having been erected by him.*

Some information as to the rent of land may be obtained

* Page 133. These equitable doctrines applied only to free contractual tenants.
The unfree customary tenants were very differently treated.
% The free tributes, as I have heard,
Are they which we have above mentioned ;
Of the noble tribes these are due,
YWho are upon lands external [to the mensal Jands].
% The unfree tribes,—a condition not oppressive,
They are in his [the king’s] own Jands ;
Servile rent by them, it is the truth,
Is to be supplied to the palaces of the chief king.
¢ The tribute which is due of these
[Is} is of fire bote and wood ;
[also] the renewing of his cloaks, constant the practice,
A tribute in washing and in cleaning.
¢ This is due of the best part of them
Run and purple of fine strength,
Red thread, white wool, I will not conceal it,
TYellow blaan and binnean.
“ From the unfree tribes of ignolls counenance,
Who Ay with the rent from the land, «
Thwice as much is due
As they had carried of from their fatherland.” '
Book of Rights,” p. 228-4,
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from an earlier passage in this tract dealing with the mode
in which land-trespasses are estimated ; the answer which
it gives to this question is as follows :—* From its rents ; if
it be winter grass that is injured, two-thirds of its rent is
the fine for the trespass ; if summer grass, it; the fine, is one-
third."* On this passage the gloss says :—*“Two-thirds of
the fair rent, or price that is paid for its ‘feis’-trespass
and ‘airlim -trespass is what is paid for its ¢airlim’-
* trespass only, for it is four sacks that are paid for its ¢ feis’-
trespass, and two sacks for its airlim’-trespass. Two-
thirds of the rent which is paid for a “Tir-Cumhaile” of
the best land to the end of three quarters of a year is what
is due for ‘feis’-trespass in a meadow of winter grass-land
over o full fence, i.e, three ‘screpalls’ for the three quar-
ters; 17.c, two ‘screpalls’ for ¢feis’-trespass in winter,
and one ‘screpall’ for ‘feis’-trespass in summer, and this
is the third of the three ‘screpalls.’+ .

Those who are desirous to work out questions of this
nature, are referred to the Tract entitled “ Divisions of
Land,” contained in this volume, in which the measures of
‘land are explained, and the addition or diminution in the

value of land produced by the presence or absence of
various qualities. 4 )

The letting of land, as explained in this tract, was car-
ried on upon essentially mercantile and equitable principles,
- and was wholly unconnected with any feudal tenure,

Sir H. S. Maine has successfully shown that the feudal
relation of Lord and Vassal among the Irish (so far as it was
developed) rested upon the hiring out to the less wealthy
classes of cattle and not of land. The benefice which the
tenant received as the consideration of his services, must Lave
been of value, and not otherwise easily attainable ; and Sir
H. S. Maine therefore points out that in the earlier stages of
society there was a superabundance of land in proportion to
the amount of cattle available for cultivation and manure, and
that what the vassal desired and obtained was not land to
till or pasture his cattle upon, but cattle for the purpose of

* Page 97. { Page 97.
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utilising his otherwise valueless lands. This tract, however;
exhibits to us a condition of society altogether different from
that in which the ‘saer’ and  daer’-stock tenancy took their
rise. We find tenants paying very substantial rent under
grazing leases, tenants willing to expend money in “ercc-
tions,” and manuring their holdings, and also that the
custom of tenants taking land for agricultural and grazing
purpose, had existed sufficiently long for the development
of a custom determining the duration and incidents of the
tenancies, and the respective rights of-landlord and tenant
as to future and permanent improvements. The manifest
inconsistency between -cattle-tenure and the rules laid
down in this tract on the relation of landlord and tenant, is
ona of the many proofs of the social changes which must
have occurred between the date at which the older Celtic
customs were in force, as being in accordance with, and
springing from, the daily needs of an existing society, and
the period when the latter and speculative commentaries
were composed ; and, therefore, of the impossibility of ex-
tracting any one uniform systcm of jurisprudence from the
mass of Brehon Law Tracts of unknown authorship and un-
certain date. _

The contents of this tract are sufficient to put an end,
once and for ever, to an assertion, which seems to have
become an axiom adopted by all authors on Irish history and
antiquities, and which has also gained considerable political
notoriety, namely, that the ancient Irish had not attained
to the idea of exclusive ownership in land, and that all the
land, until the influence of English law prevailed, was con- .
sidered as the joint property of the tribe or family. Itis
evident that the several and individual ownership of land
was perfectly familiar to the Irish lawyers, and that the
most advanced applications of this doctrine, such as hiring
of land for limited periods and under specific covenants, and
also the doctrine of servitudes, were not unknown. The
question of importance upon this branch of Irish antiquities,
is not whether several property in land was known to the
Irish Brehons, but what was the proportion which, in the
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historical period, the lands held by the body of the tribe
bore to those appropriated to individual and separate owners,
~ In an introduction, such as the present, many interesting,
although incidental, statements, which are of much antiqua-
rian value, must necessarily be left unnoticed.

None of the Brehon tracts gives more complete materials
for estimating the merits and demerits of the early Irish
lawyers than does the present. This may be attributed to
the fact that the work in question, being probably of a late
date, contained few difficulties in its construction, or re-
ferences to ancient and antiquated customs. The glosses
prove that the subsequent commentator felt no difficulty in
understanding the original text. The subject matter was
also practical in its nature, and remarkably adapted for the
mode in which the Brehon school dealt with legal subjects.
In despite of a style singularly wearisome and confused, it
is impossible not to observe that they have worked up into
a consistent form a mass of local and varying customs;
that they have laid hold of important legal principles, though
in an uncertain and illogical fashion ; and that in the selec-

.tion of their rules they have exhibited an honest and
equitable spirit; on the other hand, this tract illustrates
their incapacity to arrive at legal abstract propositions, and
the extreme indefiniteness or mistiness of expression to which
they were habituated ; their prevailing error of mistaking
arithmetic conclusions for definite propositions ; and, lastly,
their predelection to wander away from the practical appli-
cation of their rules into the discussion of imaginary and

" fantastic cases, which were elaborated in the nature of
scholastic speculations. The wisdom, for which the Brehon

~lawyers obtained such undeserved credit, rested upon the
febblest, not the most important, portion of their work. The
vulgar of the day may have listened with amazement and
admiration to discussions as to the various liabilities of
hens, or the trespasses of dogs; and most of their modern
translators and students, confessedly ignorant of jurispru-
dence, seem to have been struck with astonishment at these
dialectic performances ; but the test of the merit of every
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legal school is its success in the application of its scientific
conclusions to the practical affairs of life. That the Brehon
lawyers reduced the mass of customary rules into a tolerably
definite form, and contrived to base their doctrines upon a
foundation more or less logical, and that, although possessing
no original jurisdiction, by the general equity of their
decisions, they succeeded in establishing their judicial
power, are merits which the cursory student of the present
day, repelled by the form of their works, is perhaps too slow
to admit. ‘

VIIL
BEE-JUDGMENTS.

The culture of bees in the middle ages possessed an
importance which, in our modern days, it has altogether
lost. Until the introduction of sugar into Western Europe
at so cheap a rate as to admit of being considered an article
of ordinary use, honey was largely employed as the only
means of sweetening the food ; and almost until our own
days the consumption of wax for candle was very extensive.
At whatever date the sugar-cane was first cultivated in
Europé, (the western nations first became acquainted with
it shortly after the date of the first crusade), the extensive
use of this article in Ireland cannot have arisen before the
introduction of West Indian sugar at the end of the 16th
century, up to which date the cultivation of bees must
have continued to be a matter of considerable importance
in Ireland. '

The importance of bee-culture in Ireland is proved
by the well-known legend relative to their introduction
into the island. This is printed in Colgan’s “ Acta Sanc-
torum,” under the date of the 13th of February, the feast of
St. Dominicus, or Modomnicus. As the book is not easily
accessible, the passage is here transcribed :—* Narratur
ibidem et aliud de ipso S. Modomnico seu Dominico
miraculum vere prodigiosum, universe patriee continud
veritate proficium, et perenni fami viro sancto gloriosum.
Traditur enim primus esse, qui vel apes absolute, vel
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saltem certi generis apes in Hiberniam transvexerit; unde
magna deinceps in illo regno, quid ante caruit, apum et
mellis abundantia remansit. Sed quia hec periodus, ut
fabulosa, & dur® cervicis hereticis irridetur, et quibusdem
emuncts naris Catholicis tanquam parum fundata minimé
arrideat, placuit plures, eosque graves et vetustos, ejus
producere testes. Cum S. Modomnicus, discipulus sancti
Patris (8. Davidis) ad Heberniam reverteretur, et navem
ad transfretandum ascenderet, ecce omnis multitudo apum
terre illius, unde exierat, consequens eum, in navi cum eo
consedit. Ipse enim examinibus apum nutriendis atque
servandis, diligentem curam de Patris David mandato
dabat, ut indigentibus aliqua ciba suavioris oblectamenti
ministraret. Discipulus vero nolens tanto beneficio fratres
defraudare, iterum ad Patris presentiam rediit, sequente
tamen eum turbd apum, quee ad alvearia propria prorexerunt.
Cum secundo valefaceret fratribus, et viam suam carperet,
ecce apes, ut prius, eum insequuntur; quod cum videret,
iterum ad fratres revertitur; et similiter eum apes omnes
concomitantur. Cum tertid vice hoc factum iterassent, et
vir Dei nullatenus vellet eas a fratribus abducere, cum
omnium fratrum benedictione et Patris David, licentiam
transfretandi cum apibus accepit; apes quoque S. David
benedicens, ait ; terram, ad quam properatis, vestro abundet
semine, ne¢ unquam deficiat vestrum inibi semen vel
germen * nostra, autem civitas a vobis in perpetuum im-
munis, nec ultra semen vestrum in ed exerescat. Quod
usque in presens tempus completum csse cernimus; nam
si aliunde in illam tivitatem deferantur, nequiquam durare
possunt. Hibernia autem insula, in quid usque tunc apes
vivere nequebant, postea magn mellis et apum fertilitate -
florebat. Quod enim ibi apes autea vivere nequcbant, ex
hoe colligitur, quod si pulveres vel lapilli de Hibernid inter
“apes aliarum terrarum projicerentur, fugientes tanquam
nocivam devitabunt. v

« Hujus historice veritatem confirmat nomen loci, quo
apes ille in Hiberniam derect® primo collocat sunt, ab
ipso eventu desumptum ; is enim locus in regione Fingalliz
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sive comitatu’ Dubliniensi ' situs, Lann-beackaire, id est,
Ecclesia Apiarii adpellatur, &e.”*

The present tract must be considered as an exercise in
which the question of the ownership of bees, their swarms,
and their honey, is sclected as a subject for dialectic
subtility. From the passages in the preceding tract dealing
with bee trespasses, and incidental passages in the present,
it iy evident that questions relating to the ownership of
bees were, in the ordinary course of life, dealt with on much
less refined principles than are here suggested; but the
present tract is valuable as illustrating the modes of thought,
and the logical abilities of the Irish lawyers. For the
purpose of raising all possible questions as to ownership and
possession, no subject could have becn more ingeniously
selected than that of the rights to bees and their produce;. .
and upon this point some few observations are necessary.

The ownership of bees raises at once the question of what
is meant by possession. This term is generally defined as
expressing the simple notion of a physical capacity to deal
with a thing as we like, to the exclusion of everybody else,
and the possession continues, even without physical contact,
if the physical force to retuke the object can be reproduced
at will. '

The most remarkable illustrations of the legal conception
of possession arise in the consideration of the possession of
live animals. The animals which ordinarily exist in a
domesticated state, such as cows and horses, hardly differ

* The good father, who deals so hardly with thick headed herctics and
sceptical Catholics, is however himself embarrassed by evidence as to the existence ~
of bees before the date of St. Modomnicus: *‘Quod autem .in Hibernid ante
sanctum hunc Dominicum natum apes et mella fuerint constat ex irrefragabili
testimonid regulm 8. Ailbei, in qud num. 37 ita legitur, ‘cum sident ad mensam,
adferantur herbee, sive radices, aqué lotee in mundis scatellis ; item poma, cervisia,
et ex alveario mellis ad latitudinem pollicis, id est, aliquod favi’ S. autem

Ailbeus floruit in Iibernid simul cum 8. Patricio, et aliquot etiam annis ante ¢jus
adventum, sive ante annum 431. Ad auctoritates S. Zngussii et aliorum qui

. dicunt S, Dominicum_primum fuisse, qui apes in Hiberniam attulerat, dicendum

hoc esse intelligendum de certo genere apum : sunt enim in Hibernia et domestics -
et silvestres, ac diversi coloris et geueris apes; precipuarum autem ex his genus
et semen videtur S, Dominicus primus advexisse.” (Vit® Sanctorum, p. 828,

‘n. 7-8.) The legend therefore affords no means of fixing the date of this tract.
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from other property. Animals, on the other hand, which are
in a wild state, are only in our possession so long as they
are so completely in our power that we can immediately
lay hold of them. The meaning of the distinction is, that
the tame animal will naturally, and of itself, remain within
the possession of the owner; the wild animal will as cer-
tainly attempt to escape, and will most probably succeed in
doing so.

We do not possess the fish in river, although the several
right of fishing belongs to us; but we do possess fish when
once they are placed in & receptacle, whence we can at any
time take them. According to the civil law, the ownership
of wild animals is founded upon the fact of capture, and
exists only so far as they are actually or constructively in
- restraint. The Institutes are clear upon this point :—* Ferwe
igitur bestizm, et volucres, et pisces, et omnia animalia, que
mari, clo, et terrd nascuntur, simul atque ab aliquo capta
fuerint, jure gentium statim illius esse incipiunt. Quod
enim ante nullius est, id naturali ratione conceditur, nec
interest, feras bestias et volucres utrum in suo fundo quis
capiat, an in alieno.”*

The ownership of the locus in quo of the capture is here
entirely excluded from the consxdaratmn of the vesting
of ownership.

This law has been in England very considerably modified,
by reason of the exclusive privileges generally conceded to
owners of land. There is not the least difficulty in a man
having possession of that of which he is not the owner, and
it was consistent with the idea, which attaches to our word
« close,” to treat the person entitled to the possession of
inclosed land as in possession of all the game which at any
time happen to be there. It was, therefore, obviously cor-
rect to decide that, when a trespasser kills game upon the
land in my possession, the game is mine. Itis, however,
very difficult to apply these principles to the case of bees;
the hives, the honey in them, and the bees in the hives, are
manifestly in the posscssion of the owner, but as to the bees

* Inst., Lib. ii., Tit. 1, De occupatione ferarum.
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who fly away'or/ swarm -out) hé' has no means of identify-
ing or recapturing them, unless by close and imme-
diate pursuit; bees which leave the hive are in the same
position as wild animals which escape from their cage. In
the case of wild bees, according to the Roman Law, the
owner of the soil would have neither property nor possession
until he physically possessed himself of their nest and
honey ; in this latter case, according to the general principles
of English law, the possessor of the land should have, in
right of such possession, a possession in the bees and their .
~ nests upon his land, and he alone, by actually securing

. them, should become their owner. The trespasser who

secured a swarm Or bees’ nest upon the land of another, had,

under the civil law, both property and possession; under

the English law he should bave the possession, but the pro-

perty should vest in the owner of the land. The law as to

bees is thus laid down in the Roman law :—“ Apium quoque

fera natura est. Itaque apes, que in arbore tud censederint, -
antequam a te in alveo includantur, non magis tus intelli-

guntur esse, quam volucres, quse in arbore tuf nidum

fecerint. Ideoque si alius eas incluserit dominus eorum erit.

Favos quoque si quos effecerint, eximere quilibet-paotest.

Plane integri re, si preevideris ingredientem fundum tuum,

poteris cum jure prohibere ne ingrediatur. Examen quoque,

quod ex alveo tuo exvolaverit, eousque intelligitur esse

tuum, donec in conspectu tuo est, nec difficilis persecutio

ejus est, alioquin occupantis est.”*

Bracton, as might be expected, adopts the passage of the - _
Institutes ; but in quoting his authority, Blackstone adds
the following observations :—But it hath been also said that
with us the only ownershipin bees is ratione soli; and the
charter of the forest, which allows every freeman to be en-
titled to the honey found within his own woods, affords .
great countenance to this doctrine, that a qualified property
may be had in bees, on consideration of the property of the
soil whereon they are found.”+ :

* Inst., Lib. ii., Tit. 1, De apibus.
t Black. Com. B. 1L, P. II., Chap. 1.



cxlvi " INTRODUOTION.

The mode in'which the ownership of ‘bees, their honey,
and their swarms, is discussed in the present tract, and the
principles applied by its authors, are a very fair test of the
extent to which the Brehon Lawyers were acquainted with,
and influenced by, the Civil Law, of which the rule of
ownership resting on possession was one of the primary
doctrines.

The rights to the produce and swarms of a hive of bees
. upon the farm of-any proprietor are, according to the theory
of the authors of the present tract, founded upon an implied
contract between him and the adjoining owmers of land.
The holding of the owner of the bees is assumed by them to
be square, or at least four sided, and each ‘of the sides to be
meared by the lands of a distant owner. The bees are sup-
posed to enter into and guther honey on the four adjoining
farms, the owners of which, by reason of the sustenance thus
afforded to the bees, acquire definite rights in their increase
and produce. The unpractical nature of this treatise is shown
" by the fact that the author believed that bees did not breed,
or throw off swarms, until the third year, and it is upon
" this assumption that their calculations are based. They
allow the hive what is styled, “ three years of exemption,
one year for their production, one ye¢ar ¢ while they are
few,” and the year of their breedmg, which must mean
the year of their tirst swarming. During this period the
adjoining owners have no right to the swarms, but only to
a certain definite proportion of the honey produced. Four
vessels of different sizes are assumed as the measure of the
quantity of the honey produced, and these vessels are them-
selves arranged by reference to the size of cattle at different
periods of their growth, (1) the milch cow vessel, which
when full a man of ordinary strength could raise to his
knee, (2) & “samhaisc” heifer vessel, which a man could
raise to his navel, (3) a “colpach” heifer vessel, which a
man could raise as high as his loins (or waist), and (4) a
“darrt” heifer vessel, which a man could raise over his
head ; the several proportions out of these respective quan-
tities of honey to which the adjoining owners were (or per-



INTRODUQTION. cxlvii

haps each/of them was).entitled, was one-half, one-third, one-
fourth, and one-fifth of an esera, or drinking cup ; this was
the amount fixed by the ordinary rule, but there were also
contingent claims for a supply of honey in the case of an
entertainment to a person of rank, or upon the occasion of -
sickness. The swarms of the third year must be assumed
to have belonged to the owner of the hive, for upon the
expiration of the three years, “the period of exemption,”
the four adjoining owners became each entitled to a swarm
out of the hive. In the distribution of the swarms the
‘author assumes that bees throw out three swarms in the
year; the first assumed to be the best, the second swarm
also of good quality, and & third inferior swarm, described
as the “meraighe” swarm. Three only of the adjoining
proprietors could get their swarm in the third year, and the
fourth had to wait for the following season, when he was .
entitled to the first and best swarm of the year.
The lands in question were assumed to bear the same
relation to each other as the divisions of the geilfine, and
" they were entitled to their swarms in a rotation founded upon
the supposed relationship existing between these four classes. -
As the number of the geilfine divisions were four, and that
of the lands, inclusive of the original farm, entitled to swarms,
‘was five, the theory could not be completely carried out.
The original farm, which obtained the swarm of the third
year, must have been considered as the geilfine class ;* the
other lands were classed with reference to the proximity of
the hive, and the degree to which the bees would, therefore,
be supposed to resort to it for their honey ; the nearest land
was described as the “deirbfine” land ; the next nearest
must have been the “iarfine,” and the third the “innfine.”
The remaining adjoining farm could not have had any name
derived from the geilfine relation, but must have been intro-
duced as a consequence of the assumption that the original
farm was a square. That the original farm was the geilfine
farm follows from the fact that the second was the deirbh- .
fine, a8 otherwise the geilfine must have been postponed to

* See Gloss, page 178, line 32. :
. . . k 2

. AE'-{“
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two'remaining -classes) or introduced after the deirbhfine;
but the order of the four classes must be observed, which is
a matter of importance in considering a passage in the next
tract in this volume dealing with the rights to water.

The owners of the adjoining lands were bound to set a :
watch “ in the bright times, when the bees send out a swarm,”
and, if a swarm escaped through their negligence, they

“ ghall support the bees until the end of another year,” that
is, the further distribution of swarms was adjourned to the
next season. The case of swarms, which were not allotted
to, and taken possession of by, one of the four adjoining
.owners, is next discussed ; if a swarm, not the property of
one of the adjoining owners, swarmed within the farm of the
owner of the hive, no question could arise ; a rule determining
the ownership of a swarm could only arise, when it had left
the farm of the original owner, and settled upon the lands of
. athird party. For the purpose of deciding this question our
author refers to the analogous case of the rights to the fruit .
of a tree, helonging to one person, but planted in and grow-
ing out of the land of another.* Such a question is foreign
to any European system of law, but it frequently arises in
the Courts of Ceylon, where not only the owners of the tree
are different, but even the tree and its produce are held by
many persons in joint, and necessarily undivided, owner-
ship. It is easy to understand how such a quéstion might
arise in a country such as Ceylon, where a farm used for the
cultivation of largo trees, such as a cocoa-nut plantation or
mango-grove, has, in the course of several generations, been
- split up into innumerable shares among the descendants of
the original proprietor, but, considering the small size and
insignificant value of the fruit trees in Ireland at the date
of this tract, and the abundance of land, it is difficult to
believe that the case is aught but imaginary, unless we
assume the existence of the letting of land for garden pur-
poses, with a customary rent reserved out of the produce.

The general rule on this subject was that the bottom (the
land) was entitled to the fruit of the top (the tree) every

* Page 167, $ Page 169.
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fourth year,’and thdt in'the other three years it was divided
into two parts between the respective owners; the text then
refers to the contingency of bees swarming upon such a
tree, and treats the swarm as if it were portion of the natural
produce of the tree itself. The general rule as to such
swarms of unclaimed bees is statedin the commentary thus:—
“It 18 to the land out of which it (the tree) grows
originally, that its produce belongs every fourth yecar; until
(then ?) the produce of the bees is divided into two parts to
‘the end of three years between the owner of the bottom of
the tree and the owner of the top, and its produce every
fourth year is due to the owner of the bottom, in the same
way as the owner of the top gets the produce of the tree
every fourth year, so the owner of the bottom of the trees
obtains the produce of the bees every fourth year. This is
. when the original owner of the bees is not known.” This
rule refers to the division of the ownership of a stray swarm
between the owners of the land and of the tree. The rules
as to swarms, the ownership of which was either admitted
or asserted, is stated subsequently in the commentary, and
it is to be remarked that in the decision of such questions,
two additional elements are introduced, the greater or less
certainty of the ownership of -the swarm, and the rank of
the owner of the tree.

(1.) “ As to known bees in the trunk of the tree of a noble
‘nemedh, two-thirds of their produce are due to the owner
of the tree, and one-third to the owner of the bees, to the
end of three years, and they (the bees) are the property of the
owner of the tree from that out.

(2) “Asto doubtful bees in the trunk of the tree of a noble
‘nemedh, three-quarters of their produce are due to the
owner of the tree, and one-fourth to the doubtful owner of
the bees, to the end of three years, and they belong to the
owner of the tree from that out. |

(8.) “As to the known bees in the top of the tree of a
noble ‘nemedh,’ one-third of their produce is due to the

* P.171. The punctu;tion of this passage has been altered from that in the
text.
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owner of the tree, and two-thirds to the owner of the bees,
to the end of a year,and they belong exclusively to the
_ original owner of the bees from that out.

(4.) “As to doubtful bees in the top of the tree of a noble
*nemedh,’ one-half of their produce ig due to the owner of
the tree, and one half to the owner of the bees, to the end of
a year, and they belong to the owner of the'bees from that
out; or, according to otksrs it is to the owner of the tree
t-hey belong.*

(5.) “4s to known bees in the ‘trunk of the tree of an -
humble ‘nemedh,’ one-half of their produce is due to the
owner of the tree, and one-half to the owner of the bees, to
the end of three years, and they belong to the owner of the
tree from that out.

(6.) “ As to doubtful bees in the trunk of the tree of an
humble ‘ nemedh,’ one-half their produce and one-eighth go
to the owner of the tree, and one-half except, one-eighth to
the owner of the bees, to the end of three years, and they are
the property of the owner of the tree from that out.”t

The two further rules which should correspond to rules 3
and 4, are omitted in this part of the commentary, but in a
subsequent passage the further rule occurs 1—*“4s fo known
beesin the top of the tree of an humble ¢ nemedh,’ the fourth
portion of their produce belongs to the owner of the tree,
and three-fourths to the original owner of the bees, to the end
of a year, and they are the property of the owner of the
bees from that out.”t

"There is a passage in the ongmal text which puts the
rights of the “ nemedh "-person upon an entirely different
footing, and classes a swarm of bees as one of the scven
fugitives not entitled to the protection of his house, and
therefore in this case the “nemedh "-person, being obliged
to yield up the fugitives to the pursuing owner, receives but
one-third of one year’s produce as a gratuity. This passage
is quite inconsistent with the rest of the text, and the de-
tailed rules of the commentary, and proves how much of the

* This rule is variously glven in page 189.
. ¢ Page 183. 1 Page 189.
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regulations laid down in this tract are purely dialectic, and
what different conclusions may be arrived at by shifting the
point of view from whichthe question is regarded.

The questions are then discussed which deal with the
conflicting rights of the man who finds a stray swarm, and -
. the owner of the land on which the swarm is found ; these
may be summarised as follows :—

(a.) If the swarm is found in a green, that is, the open
grassland immediately surrounding an house, one-fourth of
one year’s produce to the finder, and three-fourths to the -
owner of the house.

(b.) If in a tree in a green, 1f the bees have been there a
year, one-half to the finder, and one-half to the owner of the
house.

(c.) If in the land between the green and the waste, one-
third to the finder, and two-thirds to the owner of the land.
(d.) If in waste unappropriated land (land not separate
private property), the finder takes all, subject to a claim by
the chief, if it be public land of a lay-tribe, or by the
church, if it be public land of a cleric-tribe to “ one-third of

every third.”

The position of the “ daer,” and “saer ”-tenants, and their
personal connection with a superior, is marked by the rule
that “ daer "-tenants of a church give over to the church
one-third of their finding ; “daer "-tenants of a chief give to
their chief one-third, except in the case of bees found in the
waste land, and in that case one-ninth; the “saer”-tenant
of the church gives over one-fourth, except in the case of
bees found in the waste land, and in this case one-twelfth ;
the “saer”-tenant of a chief gives no portion to the chief. Two
other subjects are discussed in the tract, but neither of them
are of such importance as to deserve a special analysis. The
first is with reference to injuries inflicted by bees. The mode
in which this question is considered is much less detailed than
in the text and commentary of the Book of Aicill, and the
matter is referred to the judgement passed upon the occasion
of the bleeding of Congal Caech ; the passage referred to in
the original text is as follows:—*“It happened on a certain
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day’ that I'was left alone in the garden, without any one to
take care of me, and the little bees of the garden rose up
with the heat of the sun, and one of them put its poisonous
venom in one of my eyes, so that my eye became awry,
for which I have been named Congal Claen”* It may
be reasonably conjectured that the tale of Congal Claen
had rendered the question of damages arising from the sting
of a bee a favourite subject for leﬁal speculation.t

In the latter portion of the tract are considered the damages
payable on account of the stealing of a hive, which only
deserve notice as proving that property in the bees when
confined in an artificial nest was recognised by these lawyers.
We are now in a position to consider the mode in which the
ownership of bees, their honey,and their swarms,are discussed
in the present treatise. . What is most obvious is the absence
of any general principle applicable to the consideration of the
questionsraised. The rights of adjoining owners are referred
to a state of things purely imaginary, viz, the supposition
that every farm is meared by four neighbouring farms, which
are the nearest to the premises in question, an assumption
geometrically impossible ; the consideration of the rights of
_the parties standing in this impossible relation is then con-
sidered upon the assumption of a fact actually incorrect,

* The Battle of Magh Rath, p. 85.

$ Ancient law-givers appear to have entertained serions apprehensions of the
injuries which might be inflicted by bees, of which the following examples
suffice :—

“ 8i quis apiaria in civitate, aut in villd forsitan construxerit, et alii dampnum
intulerit, statim moneatur, ut eas in abditis locis transferre debeat, ne forte in eodem
loco hominibus aut animalibus dampnum inferrant. Et qui hme precepta aut
testationem neglexerit, et dampnum suffocationis in quadrupedes intulerit, quod
mortuum fuerit, duplum restituat : quod vero debilitatum, ille obtineat, et simile
dampno reddat: et pro judicis contestatione, quam audire peglexit, v solidos
coactus exsolvat.”"—* Leges Hisegothoram,” Lib. viii., tet. vi., 2.

‘ Apes si occidunt hominem, ipsas quoque occidi festinanter oportet; mel
tamen expendatur in medicinam et in aliis necessariis."—** Theod.," Peen. xxxi.,
18,

% Apes si occiderint hominem, statim occidantur, antequam ad mel perveniant,
ita saltem ut non per noctem ibi restent; et mel quod fecerint comedatur.” —
% Ecgb.” Conf. 89.

“ Apes si aliquem occiderint, statim occidantur, et mel quod antea fecerint
e(l:mu-."—“ Ecgb. Poen., Lib. iv.,s. 87n.
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viz., that'bees do not swarm until the third year; and the
distribution of their swarms is regulated by reference to the
false analogy of the divisions of the family in such a manner
as to involve an arithmetical error. In considering the
ownership of swarms not included in the preceding rules, the
author fails to grasp the clear rule of the civil law, that
ownership depends upon the reduction into possession, and
the equally clear principle of the English law that a tres-
‘passer cannot take any advantage arising from his own
wrong. The mode in which our author proceeded was this : —
he observed that on all such occasions a contest as to the
ownership arose between certain definite parties, the finder
of the bees, the original owner of the bees, and thé owner of
“the land in which the bees had swarmed; he never applied
any general principle to the rights of any of them, but
finding them, or at least two of them; in conflict as to
the ownership, he admitted that all had rights, and strove
to regulate their rights in an arithmetical form. The
analogy upon which he at first proceeded, that of a tree
planted by one in the land of another, he after a time
abandons, and the subsequent statements are referable
to analogies, which he has not disclosed. There is an
entire absence of any scientific mode of thought, but the
account between the various parties is taken, having refer-
ence to the circumstances in the case, which would strike
the mind of an unprofessional arbitrator when attempting
to make up the quarrel on grounds calculated to satisfy the
contending parties; however long and apparently elaborate .
the treatise may be, it does not, except in the detail and -
elaboration of its numerical calculations, rise over the level
of ordinary ancient regulations upon the subject.

The Welsh law dealt with the subject in the same, though in
a more prefunctory manner. “On whatever boundary a wild
swarm is found, the law says that it is right for the owner
to hew the tree on each side; and he on whose land the
tree may fall, is to have the swarm ;”* and again, “ Whoever -

* Ancient Laws of Wales, Vol. I, p. 97.
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shall find/a|swarm cofwild bees is to have a penny or the
wax ; and the owner of the land is to have the swarm.”*
No clearer example can be desired of the essential differ-
ence between the Celtic mode of thought, apparently clear,
“yet really indefinite, when dealing with a practical question,
and the hard and logical habits of thought of the Norman
lawyers (who were equally ignorant of the civil law), than
the following enactment of the Assise of Jerusalem upon
the subject of bees :—* Sel avien che per aventura le ape che
sonno nelle mie casse vanno fora, et restano in altrui casse
de voluntd di esse, la rason vol ch’io non habbia action
alcuna de andar a prenderle per forza de la casse d’altri ; per
che sonno ucelli salvatichi, per che tosto che le usciranno
da le mie casse, io no ho piu signoria in quelle, se non
tornano iterum ne le mie casse, et sonno mie mentre sonno in
ditte mie casse, et non piu; la rason de simil ucelli e che vanno
ogni zorno fora per viver de li beni de fora, et perd quelli
che li hanno chiusi in le sue casse sono sui patroni, mentre
- voranno- stare, 0 ritornare; ma se alcun vien al mio loco
dove tegno le ape, et porta una cassa onta di dentro di
qualche odore, per el quale intrano dentro tutte, o parte de
le mie ape, et le porta via, la rason commanda che quel che
fard questo sia tenuto di tornar indrieto le mie ape con
tutto el frutto che haverh fatto, et poi esser condanato
personalmente secondo che li judici stimaranno che valevan
quelle ape, et che potevan lavorar per quel anno, et restituir
altro tanto a la justitia de jure ; et similimente se le mie ape
. fanno miel in altrui arbore, la rason judiea ch’io non habbia
" alcuna rason, n& slcun altro del qual fosseno le ape, ma
quello deve esser del patron del arbore; et questo & di
justitia, perche nessun non puo segnar le sue ape che non
somegliono & le altre, et cosi come le viveno de li fiori, et

beni d’altrui, cosi deve esser il miel di colui, nell’ arbor, 0 -

terreni del quale voluntariamente vanno a farlo ; parimente
so le mie ape & far el suo miel a qualche arbore salvatico
che non ha patron, la rason‘vole che cadauno possa prender
di quel miel senza errare verso alcuno, perche & loco com-

* Ancient Laws of Wales, Vol. II., p. 289.



INTRODUCTION. clv

mune, dal/quale”dé rason'ogni homo puo pigliar, etiam le
ape, et _portarle, dove li piace senza errare, de jure, et per
l'assisa de Hierusalem.”* '

It is impossible to believe tha,t the author or authors of
this tract and commentary (which has been manifestly
altered from time to time, amended, and enlarged), had any
acquaintance with the civil law, and it must be admitted
that, in its present condition, it is a remarkable and most
unfavourable specimen of the manner in which the Brehon
teachers approved and discussed legal questions.

* Assise of Jerusalem, see 215. What is most remarkables in this section of the
Assize of Jerusalem is the distinct manner in which actual possession is laid down
as the only ground for the ownership of bees, and the clear argument upon which
it is founded—viz., that the ownership consists in simply retaining them in actual
possession, and is not founded upon any expenditure of labour and food in their
maintenance. The doctrine of constructive possession which appears in the section
of the Institutes is here disregarded, and thereby the difficulty is avoided which
arises from the limitations of the constructive possession introduced into the Roman -
text, * Donec in conspectu est, nec difficilis persecutio ejus est.” Also, when no
actual reduction into possession has taken place, it is presumed to have been made
by the owner of the soil, as no one else could enter apon his lands for the purpose ;
and the case of the bees being fraudulently induced to escape from the possession
of their owner is anticipated and provided for. How difficult it was to form clear
ideas as to this matter appears for other attempts at legislation upon this snbject.
Thaus, in the laws of the Wisegoths was contained the following section :—

¢ 8i quis apes in silvd sud, aut in rupibus, vel in saxo, aut in arboribus in-
venerit, faciat tres decurias, qu® vocantur caracteres; unde potius non per unum
caracterom fraus nascatur. Et si quis contra hoc fecerit, atque alienum signatum
invenerit et irruperit, duplum restituat illi cui fraus illata est, et prmterea xx
flagella suscipiat."—* Leges Wisigothorum,” Lib. viil, sit. vi, 1,

The ownership is here founded upon the discovery simply of the mrm, and
no reduction into actual possession was required; and the quudon whether
the person who so found them was rightfully or not upon the place where the
bees had swarmed is altogether overlooked. )

In the present tract the Brehon lawyer has seen the two distinct grounds upon
which the ownership might be founded, but has worked out logically neither
train of ideas, and concluded by compromising both, with reference to a supposed
analogons case, and in an arithmetical manner.
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© i
" RIGHT OF WATER.

The subjects discussed in this treatise are neither riparian
ownership of running water, nor servitudes connected with
the use of water, but the right to conduct water courses
for the construction of mills; and the right of the adjoining
owners to use such mills, and to draw wz},ter from the mill
course and pond. The Brehon lawyers permitted anyone
desirous of constructing a mill to bring the necessary supply
of water through the lands of his neighbours,and to acquire by
compulsory purchase the ground necessary for the purpose
- upon the terms of paying a fixed legal compensation for the
same. “Every co-tenant is bound to permit the other (co-
tenants) to conduct drawn water across his border;”* and,
“ this is the second instance in the ‘Berla’ speech where the
law commands a person to sell his land though he should not
like to do so.”t+ The processin question was a very archaic
anticipation of the modern “Land Clauses Consolidation
Act,” specifying the terms upon which the necessary land may
be purchased, the amount to be paid, the matters to be taken
into consideration upon the occasion of the purchase, and
the rights arising by implication of law in the work when
completed. Certain lands, from their nature, could not be
compulsorily acquired for the purpdse of the erection of a
mill, viz, the “nemed "-land of a church, or (2) of a dun,or
(3) the circuit of a fait-green. The author understood that
the right of acquiring land for a work of public utility
must be restricted .by rules which would prevent a dis-
proportionate violation of private right, or an excessive
inconvenience to the public itself. The amount of the
purchase-money for the land to be taken was not, as may
be easily anticipated, the subject of valuation, but was fixed
in every case by a an express rule, and the price was not
measured by reference to the extent taken, but the fact of
the compulsory taking was to be compensated. for as a quasi-
tort. Thus, a “sed” of ten “serepalls” was payable for

* Page 213, t Page 215.



INTRODUCTION. clvii

every farm/through) ' which Cthe water course was carried ;

" some variation in the price was, however, permitted, having
reference to the nature and value of the land itself: «If it
be arable land, though it (the water) should pass through
only half a step of it, it shall be paid for after this manner
(that is, the price shall be one “sed”); but if it be unprofit-
able land, half a “sed” is its price, otherwise it is a day at
the mill for every land over which it passes that is due for
t.”.

Three classes of land are enumemted for which no
compensation was payable, either on the ground that the
owner of the land was benefited, not injured, by the construc-
tion of the water course, or because it was evident that he
incurred no damage whatsoever; these are (1), “lands on
which a mill stands, so that it yields preduce,” which is
explained in the gloss as meaning the land used for the con-
struction of the mill. pond, which afforded to the owner of
the land a constant and abundant supply of water, or,
according to another commentator, of fish ; (2), a house and
close previously without a supply of water, and which,
therefore, was benefited by the mill-stream bemg constructed
close to it; and (3), a trench usually dry, and used only to
carry off the winter drainage, the owner of which was
obliged to permit its use without compensation.$ It would
have been fortunate for the English public if the equitable
considerations which in the Brehon law deprived the owners
of land taken for public works of any compensation, if the
construction of these works resulted in a profit, not a loss, to
the owners of the land required, had been taken into con-
sideration by modern legislators. Whatever bargain or
arrangement had been made by any owner of land in con-
nexion with the construction of a mill, a dam, or a bridge,
became absolutely binding if acquiesced in during the lives
of two subsequent owners:} “If they have been so acknow-
ledged, it is right that they should remain so for ever, gratis
or for payment, according to the Brehon.”§ This passage
very fully expresses the archaic idea of ownership ; the

¢ Page 213. t Page 215 t Page 211. . § Page 213.
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owner was-owner merely for the térm of his own life, as be-
tween himself and his family he was in some sort only a
tenant for life, whose contract as to the subject matter was
not binding upon his successor. This idea of ownership is
quite foreign to the English law, but is exactly what existed
in the case of “substitutions” in the old French law, or in
" that of a Scotch tailzie. The English law has superadded
to the power of dealing with property which is incidental
to ownership, the conception of absolute ownership being
perpetual in its duration, a fallacy which has exercised
immense influence upon our real property law, and is the
basis of our whole system of conveyancing. This rule
also is an’ instance of the application of the principle of
“limitation” of actions, which within only recent times has
been recognized as of paramount importance in our juris-
prudence. The period of limitation fixed by this rule is
during the life of the father and grandfather of the person
affected by it, and as the normal period of limitation in the
Brehon laws is the space of three generations, a subject
subsequently discussed, it may be reasonably concluded that
the party who entered into the original agreement was the
great grandfather of the person whose right to object to the -
transaction was barred, and that the father and grandfather
"had acquiesced in the acts of their predecessor. In a very
obscure passage of the commentary we have an express
_statement that the period of limitation was such as we have
* mentioned, and the assertion that the period of limitation
did not run as against a minor: “If they were recognized
- during the lives of three persons, they are lawful from that
forth. But if the son of the third man did not acknowledge
them jointly with his father, he being an infant, and in case
‘he was so, they shall not be lawful, until he shall have
acknowledged them, for the same period after he has come
to the age of reason.”* The only explanation which can be
suggested for this passage is, that the acquiescence during
the three continuous lives was not the simple acquiescence
of the successive owners whose lives are taken into account

* Page 213.
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in the computation of the time, but the acquiescence of their
families during their successive lives ; thus, if the owner (so
called) had a son, both father and son must acquiesce during
the life of the former, and the son, who was an infant at his
father's death, having been unable during his infancy to do
- any act to bind his rights, was entitled after his father’s
death, and for the same period as he had lived as a minor
during his father’s life, to elect whether he would or would
not confirm the acts of his father; and if he allowed this
space of time to elapse without insisting that, by reason of -
his infancy, there had not been any legal acquiescence
during his father's life, he was estopped from relying upon
the fact of his infancy, and the imperfect acquiescence during
the father’s life was validated by reason of the retrospective
effect of the son’s subsequent acquiescence.

If the owners of the lands required for the‘construction of
the race or pond preferred to take certain rights in connexion
with the watercourse and the mill in lieu of pecuniary com-
pensation, they were at liberty to do so.

Mr. O'Donovan has stated his opinion on this subject in
his note, which is appended to page 220 of the text, but he
does not appear to have realized the difficulty of applying
the first paragraph of the text to the right to grind corn at
the mill, or to have attempted to reconcile this passage with
the very explicit and detailed statements of the commentator
in page 217. The tract commences thus: “ There is equal
right to the water drawn through the tribe lands due to the
lands out of which it is drawn.”® What is the particular
right dealt with in this passage ? Does it refer to the right
of grinding corn in the mill, or to some other right incident
to the water course 7 and is the mode in which this right is
to be exercised, or are the persons by whom it is to be
exercised, compatible with such a supposition ? The rights
of theadjoiningownersareregulated in referenceto thegeilfine
system and the lands are divided into four classes correspond-
ing to the four geilfine divisions. Mr. O'Donovan describes
this theoretical division of the land to have been as follows:—

* Page 209
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The landVin ‘which“the mill-race was first turned off, “the
course,” was geilfine land ; the land on both sides of the mill-
race, down to the mill-pond, was deirbhfine land ; the land
surrounding the pond was iarfine land ; and the land on both
sides of the race, from the pond to the land, was the innfine
land. It is clear in the text that the innfine-land was the
pond itself in which the water was contained, and that the
deirbfine land was somewhere between the source and the
pond, and it is not certain that the author of the passage in
the original text contemplated any water-course running
from the pond down to the mill. It is quite true that the
author of the commentary at page 217, divides the lands into
four classes corresponding with Mr. O’'Donovan’s; but the
question may be asked whether he is dealing with the same
subject matter as the author of the first paragraph of the
original text. The authors of the glosses evidently did not
understand the distribution of the lands contemplated in the
original texts ; .one gloss describes the deirbhfine land as the
pond, and another apparently describes the pond as the iarfine
land. But the patent objection to the first paragraph being
considered as describing the rights of adjoining owmers of
land to grind their corn at the mill, is, that thereby there
would be no surplus time left at the disposal of the owner of
the mill house, whose rights could not well be excluded from
consideration. The computation of time in this tract has
reference to the warking days of the week, and Sunday is
kept out of the account as an holiday ; if, therefore, each first
day (i.e., Monday) belong to the land out of which the water
_ is drawn, and three days are allotted to the pond, and one day

to each of the remaining classes, viz., the deirbhfine and iar-
fine lands, the entire week would be divisible among the
owners of the adjoining lands exclusively. This objection
does not apply to the scheme regulating the mode of work-
ing such a mill contained in the commentary.* According
to this rule the right to work the mill is divisible between
six classes: (1) the well, (2) the owners of land from the
well to the pond, (3) the pond, (4) the owners of land from

* Page 217.
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the pond down, (5) ‘tho‘artizans, and (6) the attendance;
‘ one-third goes to the land, and the things which belong to
it, and one-third to the science of the artizans, and one-
third to food and rude labour.” The two latter classes, the
artizans and attendance, represent the proportion allotted to
the owners of the mill, for capital invested and current
expenditure ; the rotation is arranged with reference to a
period of three weeks, containing eighteen working days,
distributed thus :—

. 1st Week. nd Week. 3rd Week.

The Well, . .|Monday. —_ -

Well to Pond, . — Tuesday. —

Pond, . | Tuesday. Monday. Monday.

Pond dm, . . —_ —_ .| Tueeday.

Artizans, . .| Wednesday and | Wednesday and | Wednesday and
Thursday. Thursday. Thursday.

Attendance, . Friday and Satur- | Friday and Satur- | Friday and Sntur-
day. day. - day.

It is clear that if the author of the first paragraph of the
tract had considered the adjoining lands to have been
divided upon this system, the pond should have been de-
scribed, not as the innfine, but as the 1arfine lands; and in
one of the glosses we, in fact, find this correction made ; if
the pond was the iarfine lands, the two intermediate classes,
viz. :—the deirbhfine and the iarfine lands must have been'
placed between the source of the water and the pond; and,
as before remarked, we find in the first passage no allusion
to any race from the pond to the mill. It may be suggested
that the first passage refers, not to the right to use the mill,
but to draw water from the mill-course and pond—a privi-
lege perhaps not of much value in Ireland, but one which
the Brehon lawyers, to whom the rule “ De minimis non

curat lex,” was unknown, would not disregard in thexr cal-
culations.

The present tract concludes thh the following remark-
able passage :—* There are seven ditches, according to the
Feini, the injuries done by which are not paid for (though
such should be done by them), for every person shall be
corrected (restrained?) by his security, unless they have

l
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becn made free; the ditch of a ¢ dun’-fort, the ditch of a
¢ cill "-church, the ditch of a fair green, the ditch of a mill-
race, the embankment of a mill-pond, the ditch of a turf
bog (the hole caused by the cutting of turf), a ditch which
is at & bridge ; for, from this out (i.c., with the exception of
these specified cases), each one pays for the injury sued for,
or caused by each ditch which one has made in his land,
to him who has sustained the injury, for every surety shall
be sued unless thesc exceptions have been established as
regards water. It was thus that the common right to con-
ducting water was cstablished by the Feini.”*

This passage states that ditches (or constructions of any
kind) are divisible into two classes, viz.; those the owners
of which are responsible for the accidents arising from their
construction, and those the owners of which are exempt from
damages in that respect; the reason why mill-courses fall
within the latter and the former class, is stated in the gloss,
viz. —“ They are erections, concerning the construction of
which authors have laid down no defined mode of con-
struction.” All the ditches referred to are made in the exercise
of legal right; and all, except the cutting of the bog, may
be considered in some degree as public works; the cutting
in the bog would be an exercise of a right in common land
in the ordinary manner. Now the very principle of damages
in the English law, which would be applicable to such cases,
would be, that_a person who had constructed any work of
such a nature in the exercise of a legal right, and with due
care and precaution, would not be liable for damages in re-
spect of an injury which occurred to a third party, caused
by the existence of the work in question, or the legitimate
mode of using it. This is the point which was applied to
Railway Companies, in the case of the King v. Pease, 4 B
& Ad. 30; the question in such casc is always one of negli-
gence in the construction or using of the work. This
appears to the point taken by the author of the gloss, viz.:
—that there was no established rule regulating the mode
in which the mill-course should be constructed—and that

* Page 221,
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the construction being in itself legal, it was impossible to
consider the mode of construction a ground for damages.
The obvious mode of deciding the question by an issue of
fact as to whether the construction in question was or was
not properly constructed, and with all ordinary care, was a
course which would not recommend itself to the Brehon
lawyer accustomed to the use of distinct arithmetical formulse.
This passage is interesting, as illustrating how the Brehon
law was taught; in any modern system-the author would
have laid down an abstract proposition, illustrated it by
particular examples, and fortified it by previous decisions ;
and, thus having established his general proposition, would
have applied it to the facts of the case, then the subject of
congideration. The Brehon lawyer must have had in his
mind, however .vaguely, some abstract rule with reference
to which he classified a number of individual cases; having
made his classification, he then instructed his pupils by
~ specifying the result of the analysis, without communicating -
the principle upon which it proceeded. It is this mode of
dealing with legal questions, which, in the case of the Brehon
law, creates such difficulty and obscurity. Their works are
neither simple statements of antecedent customs, nor a
teaching by deductions from expressed general principles;
the logical process may be described as a series of enthymemes
with the major premiss suppressed ; but a careful examina-
tion of many of these passages will disclose the general rule
upon which the author proceeded. The form of their works
must have been determined by their original function, as the
professional witnesses of unwritten custom; the decisions
pronounced by them in cases of the first instance, would
naturally fall within Sir H. S. Maine’s definition of The-
mistes, clearly illustrated in the following passage :—* It is
certain that in the infancy of mankind, no act of legislature,
nor even a distinct author of law, is contemplated or con-
ceived of. Law has scarcely reached the footing of a cus-
tom—it is rather a habit. It is, to use the French phrase,
‘in the air’ The only authoritative statement of right
,and wrong, is a judicial decision after the facts—not one
l2
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. pre-supposing & law which has been violated, but one which
is breathed for the first time by a higher power into the
judge’s mind at the moment of adjudication.”

The present tract is a curious instance of this mode of
dealing with novel questions. Water mills were introduced
into Ireland by Cormac Mac Art, probably in the course of
the third century, and the rules referable to them could not
have grown up until the use of these constructions had be-
come common, and questions had arisen upon the subject.
There was therefore no antecedent custom; nor was there
any sovereign power capable of establishing a law, in the
proper sense of the term, upon the subject. The Brchon
Judge must have proceeded in such cases precisely as the
English Common Law Judges in a similar position; they
referred to a supposed antecedent custom their decisions
upon the novel cases arising before them, and by a series of
decisions upon particular instances, ultimately created the
materials from which general legal principles might be de-
duced. In the case of the Brehon Judges the form of their
decisions continued unaltered, which the writers of their °
law tracts embarrassed themselves by adopting. The
scholastic logic was known to, and taught in the schools of
the Irish ecclesiastics in the middle ages, but in the Brehon
law tracts there is not a trace of its influence. This fact
may be attributed either to the natural opposition of the
representatives of the old customary law to the schools in
which the Canon or Civil Law would be considered as
authoritative, or to the mode of teaching natural to an
hereditary class of lawyers, influenced by traditional forms,
and desirous to retain as a monopoly the sccrets of their
law.

IX.

PRECINCTS.

The open space around a dwelling, which was assumed to
be within the peaco of the owner of the house, has been
referred to in the Book of Aicill, published in the preceding
volume, with reference to the compensation payable by

)
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third parties for acts of violence committed within it.* The
author of the present tract proposes to state the extent of
the precinct with reference to every grade, both lay and -
clerical, and to discuss certain questions connected with the
subject. The determination of the precise extent of each
precinct he-attributes to the decisions of a convention of
the bishops, “ollamhs,” chiefs, poets, sages, and seniors of
Ireland, held at Sliath Fuaid in Magh Bregh, and alleges
that the extent of the precinct fixed for each class, for the
violation of which fines should be paid to the owner of the
house, was written by the men of Erin in the great “ Cas” of
the ancients. The unit in this calculation is the extent of -
the precinct of the lowest grade, entitled to enjoy the
privilege of sanctuary, that is the “bo-aire” chief, which
was fixed in simple and archaic fashion. Let him be placed
at the door of his house in his customary seat, with a spear,
twelve hands breadth long, from the iron head to the horn
ferule ; so far as he could cast it did his precinct extend.
This measurement of the limit of the precinct to which the
owner of the house was entitled, rests upon the same .
principle of the well-known rule of the “maritime league ”
in international law, viz, that external combatants must
suspend hostilities when their further prosecution would
endanger a neutral in his usual and legal place of residence.
The ordinary spear cast having been assumed as an unit it
is doubled for the next higher grade in social rank, and so
proceeds by geometric progression through the five remain-
ing ranks to the King, whose precinct is consequently a
circle with a radius of sixty-four spear casts.

A King of King, i.e,, either a provincial, or the national
King, had, by virtue of his rank, a precinct, independent of
measurement, inclusive of the entire plain, or meadow,
within which his dwelling stood; and the same privilege
was conceded to the Archbishop of Armagh, as “ Coarb” of
St. Patrick. A different method was adopted in fixing the
extent of the precincts of the dwellings of ecclesiastics ; in -
this case the calculation is based upon the extent of the

* Aute Vol. 1L, Page 119-145.
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greatest, and not the smallest, precinct; to a church, “in
which were the three grades of bishop, professor, and archin-
- nech,” approximately translated in the text, a “cathedral.”
belonged a precinct with a radius of two thousand paces ; to
a bishop, a saint, or a hermit, one of one thousand paces, “if
it be in a plain,” that is, inclusive of all the open surrounding
space to the maximum extent of one thousand paces; the
precincts of the lower ecclesiastics diminished in the same
ratio as their respectiveé “honor-prices.” The right of pro-
tection was one accorded to the owner of the house for his
own benefit and security ; it was not a right of the fugitive
who required protection ; it might, therefore, be waived by
the owner of the house, who was not bound to concede its
benefit to a stranger, and if it were violated the result would
be that damages should be paid to the owner of the house
solely. The position of the two extern hostile parties was not
altered by the fact that the fugitive succeeded in getting
within the precinct of a third party, and therefore the owner
of a precinct, as the condition of the inviolability of his own
household, was bound to secure to the pursuer the legal re-
dress to which he was entitled ; this appears in the following
-passage, “ What is protection as to reciprocal rights? be-
cause there is no protection without offer of law.”* The
right to the benefit of the rule as to the precinct was there-
fore suspended if the owner of the house refused to give to
the pursuer the necessary guarantee. The protection
afforded by the precinct naturally extended not only to the
fugitive, but also to the property brought by him within
the limit. Damages for the violation of the precinct did not
arise solely from the fact of violation, but notice that the
place in which a person was seized, or property recaptured,
wag within the limits of the precinct of a third party,
was requisite to make the act otherwise justifiable a wrong
a8 against the owner of the house; for among the cases ot
exemption is placed that of “ignorance,” which is defined
(with reference to some known case) as the seizure of cattle

* Page 233.
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under protection, in the’ 'belief that they were not under
protection ; which must mean, in ignorance of the fact that
they were within a precinct.®

The two other cases of what is called “ exemption,” that
is, non-liability to damages for actual violation of the pro-
tection, are unlawful protection, and forcible violation; the
former exception is free from difficulty, and applies to the
case of the owner of the house refusing to fulfil his recipro-
cal duty of guaranteeing to the pursuer his legal rights ; the
latter is, however, not so clear; “forcible violation” of the
protection of a precinct is the very act for which damages
are payable, and, if this expression be referred to the pur-
suer, it would follow that the most aggravated eases would be
exceptions to the rule. The only other to whom the
« forcible violation ” could be referred would be the fugitive
himself, and it is suggested that the case contemplated is
that of a fugitive refused protection, and himself forcibly
entering the precinct. The construction put upon this last
mentioned passage is strengthened by the fact that the
succeeding paragraph assumes that the protection to be legal
must be assented to by the owner of the house, or some one
on his behalf.t

The assent to the entry of a fugitive within the limits of
the precinct must have been given by the head of the house-
hold himself, or by some member of the family as his agent,
and on his behalf. Hence his first wife and his unemanci-
pated son,} or even an emancipated son or any person of the
family could receive a fugitive. A very clear distinction as
between express and implied agency is drawm in the text
with regard to the reception of fugitives by persons other
than the head of the house. If the protection is accorded
to the fugitive by any member of the family by the express
direction of the head of the household, full honor-price was
payable for its violation; but if there were no express
direction given for the reception of the fugitive, and a mem-
ber of the family acting on behalf of tho head of the house-

* Page 229. } Page 229.
$ Page 231, but see note on this passage.
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hold/received him within the protection of the precinct, the
amount of the honor-price payable for the violation of the
protection was diminished, in accordance with the more or
less intimate relation of the head of the house to the person-
who had assumed to act on his behalf. The person, who, on
behalf of the head of the houschold, as his agent either express
or implied, received a fugitive, was never entitled personally
to any damages for the violation of that protection, which
he could not have given in individual capacity. This implied
agency extended only to those members of the household
“ who had no expectation of separation from the head of the
house,”* thus a mere armed retainer or mercenary soldier
temporarily resident in the house could not act on behalf
of the head, nor could a person himself a fugitive under pro-
tection ; as to these cases then is cited in the text the old
rule: “Sanctuary of sanctuary; one pilgriin does not pro-
tect another ; no one is entitled to fines for the violation of
the protection of his hired soldiers.” It would be attributing
perhaps too much ingenuity to the Brehon Lawyers to believe
that they worked out these rules by reference to the doctrine
of implied agency; it would be more safe to conjecture
that at an early period a fugitive might have been received
into the protection ‘of the household by any of its members,
and subsequently their action was explained as being as
that of implied agents of the head of the household.

The amount of damages payable in respect of a violation
was varied with reference to the elements which entered into
all such calculations, such as the extent of the violence used
towards the fugitive, and the ranks of the fugitive and of
the person whose protection was violated.

The number of the persons who could at the one time be
.received into sanctuary was necessarily limited ; the pursuer
could not be expected to yield to the claim to protect
fugitives, unless the owner of the precinct could himself
restrain them from departing, as otherwise his guarantce
that justice should be done would be nugatory. The

* Page 231, butsec note on this passage.
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number of fugitives who could at one time be received into
protection was therefore limited to twenty-seven.

The church claimed to cxercise a more extended protection
than was accorded to the laity : “ It is safe for her to protect
before the terms (specified times) without offer of law in
either of them, and to protect after the terms with offer of
law, and to protect aguinst death and unjust fines always.”®

The rules with regard to the precinct, and the protection
thrown over fugitives by the head of the household, would
seem to be a survival of earlier ideas modified to meet
the circumstances of a denser population, and the claims
. of the ministers of the Christian religion. There must
have been originally some distinct and symbolical act
by which the fugitive was removed into the protection of
the house ; if this was connected with the ancient pagan re-
ligion, it may have fallen into disuse after the introduction
of Christianity. The original position of the fugitive is thus
described by Mr. Hearn: “ Another division of the same
class (the dependents of the family) consisted of refugees,
especially refugees for homicide. It seems to have been an
ancient belief that the stain of human blood, however in-
curred, required purification. There was also the danger of
the blood feud from the kinsmen of the deceased. The
homicide, therefore, generally fled from his home, and sought
a person who could purify him from his sin, and also protect
him from the avenger of blood. If sucha suppliant applied
to the House Father in the proper form, as recognized by the
House Father’s worship; and addressed him by the proper
adjuration,such a request could not be refused. The stranger
had brought himself within the protection of the House
Spirits, and they would resent any wrong done to their
suppliant. Away from his hearth indeed, and without the
appropriate ceremonial, the House Father might at his
pleasure grant or refuse the mercy to any person who sued
for it. But the suppliant in the technical sense of the word,
the ixérpe or the man who came to the holy hearth was a

* Page 230.
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different case.)OHim/thé House Father was bound to receive,
and when he had received him, the stranger was initiated,
and became, at least for the time, a member of the house-

X
DiIvisioNs OF LANDs.

This tract is an attempt to fix arithmetically the value of
a cumhal of land (vip cumaile), having reference to the
quality and advantages of the land in question. Arable
" land is divided into three classes—(1) first-class arable land,
(2) hilly arable land, (3) labour-requiring arable land. A
cumhal of the first class is valued at twenty-four milch
cows, of the second class at twenty milch cows, and of the
third-class at sixteen milch cows. Weak land, which may
be understood to mean land fit only for grazing, is also
divided into three classes, viz.,—coarse land, weak land, and
deep land, a cumhal of which respectively is valued at twelve
dry cows, twelve (g. ten) dry cows, and eight dry cows. The
tract then considers the extent to which the value of any
cumhal of land is increased by what were considered as its
accidental and extrinsic advantages, such as the existence of
a wood or mine upon the land, its fitness for the erection of a
mill, or its facility of approach or nearness to a highway,
Each of these accidents is taken into account to increase the
value in a certain ratio, and the value of any given cumhal
of land is to be estimated, having reference to both the
quality of the land and its accidental advantages.

Upon the first view it might appear that the whole tract is
but a piece of solemn arithmetical trifling, such as the Brehon

* The Aryan Household, p. 109. The term * derggfine;” which occurs in * The
Divisions of the Tribe of a Territory,” (page 285, 1. 15), has been previously ex-
plained in accordance with the gloss upon that passage; but the existence of a class
of members of a family, deprived of their 1and as a consequence of homicide, is so
unusual a fact that it might be plausibly suggested that the * derggfine” included
originally the xerac admitted into the family, and when the original rights
connected with their admission had become obsclete, and the custom, which
must have been a late one, of forfeiting (to use this very inaccurate phrase),
the lands of a wrongdoer had Leen introduced, the term (derggfine) was applied in
the way in which the authors of the glosses understood it to be used.
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lawyers loved to exercise their ingenuity upon ; but a little
consideration will prove that there is a practical basis for
this apparently fantastic estimate. That the estimate is not
of the character of a modern tenement valuation is obvious,
for it applies to a state of society in which taxation was
unknown, and not even its author could have anticipated
that the price of land, when actually sold, could be regu-
lated in this manner. To understand the meaning of this
tract, it must not be forgotten that in ancient Ireland there
was no currency or established standard of value, and that
all mercantile transactions were carried on upon the footing
of simple barter. In such a condition of the market how
are the relative prices of articles quoted? The existence -
of a fixed standard of value means that the value of all other
articles is estimated by the amount of them which can be
purchased by fixed quautities of some one selected com-
modity. Any commodity may be selected as the normal
standard, our habit of selecting gold or silver simply arising
from the fact of their indestructible nature, and the assump-
tion that their value in exchange is invariable;

When we speak of the penny loaf being larger or smaller,
we mean that the amount of bread which a penny will pur-
chase has increased or has diminished. . When we state that
a pound of tea costs two shillings or five shillings, we mean
that the amount of silver which is equivalent in exchange
to one pound of tea is greater or less. Both statements
merely express the ratio which the value of a commodity
fluctuating in the market bears to the value of ascertained
quantities of a commodity assumed to be fixed in value. If,
however, there exists no fixed standard of value, how is the
price of any commodity to be stated? This difficulty was
met by the ancient Irish, as by every other people under
similar circumstances, in the following manner :—the actual
amount of any article brought to market, or handed over to
another person, is fixed by a certain unit which depends
upon the mode in which the article is dealt in. Slaves and
cattle would be counted by the head; metal by the usual
weight of the bars ; and farm produce by the form in which
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it was offered for sale." Thus at the present day we deal in
so many head of cattle, barrels of potatoes, or sacks of corn.
Here the difficulty arises how to express the ratio which the
value of any number of cattle bears to any given number
of sacks of corn. For this purpose an abstract measure of
value is invented, which is roughly estimated to be repre-
sented by a certain amount of each of the articles ordinarily
brought to sale, and a given quantity of each article having
been fixed as representing this value in exchange, the several
quantities of the different articles are supposed to be equal
in value to each otherin the normal condition of the market.
As in the present day, in remote country districts, a man
who pays for the grazing of so many cows may take it out
in the grazing of sheep or geese, each cow being represented
by a customary number of the smaller animals, 30 in ancient
times the value of a cow would be considered as equivalent,
for the purpose of exchange under ordinary circumstances,
to so many sheep, geese, &c.

It has been frequently remarked that in primitive societies
the rule of supply and demand has almost no existence,
and that the same price will continue to be paid for the
same article during very long periods of time, and without
regard to what are called mercantile considerations, Aslong
as this mode of dealing is applied to articles which can be
sold by measure and weight, and are of the-same average
quality, there is no difficulty in working the system ; but as
soon as an attempt is made to apply it to land, the difficulties
involved become apparent. Land can only be sold by re-
ference to its superficial extent, but the qualities of any
- two pieces of land of the same acreage are very different,
and therefore their value in exchange cannot be the same.
How, therefore, can the value of any piece of land be ex-
pressed with reference to the imaginary standard of value
tq which all otherarticles are referred { This is the question
which the author of this tract attempts to solve, viz. :—
What is the par of exchange of land in the market with -
reference to the other subjects of exchange? 'That he
should fail in doing so in any practical manner was inevi-
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table, for the question was, in its essence, insoluble; but he
adopts the only reasonable mode of approaching the question,
and handles the matter with considerable acuteness. He
assumes as the base of his calculation a fixed measure of
land, which he defines as the land-cumhal; he then
divides lnnd with reference to fertility or fitness for
pasturage, and brings out the result in cattle; he then
considers the accidental qualities of any particular land, and
treats them as raising the value in a certain ratio; the
value of any land in exchange would thus be represented
by a certain number of cumhals in ca.ttle, irrespective of
the actual acreage of the land.

The basis of the whole calculation rests upon the super-
ficial extent of a cumhal of land; and the commentator
naturally appends a table of the superficial measurements
upon which his calculation is founded. “How is a tir-
cumaile measured " By grains; three grains in a proper
inch; six inches in the hand; and two hands in a foot;
six feet in a pace ; six paces in an “intritt ” measure ;. six
“intritts ” in a “lait” measure ; six “laits ” in a “ forach”
measure.

The tir-cumaile would seem to be seventy-two square
forach-measures. The following table represents the state-
ment of the text:—

inch. '
1 | bands.
-6 1 feet.
12 2 1 paces.
72 12 6 1 | intritts.
482 72 86 6 1 laits,
2,592 432 216 36 6 1 | forachs
15,662 2,592 1,296 216 86 6 1

If we assume the foot measure to be practically equiva-
lent to the modern foot, the “ tir-cumaile” would be about
285 acres; on the other hand, if the forach-measure were
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equal only to 144 feet, as would appear to be stated in the
passage referred to in. the note to the text, it would be
equivalent to about 10 acres. There are no means afforded
by the text to enable us to express any definite opinion as
to which of these quantitics is the correct result, and it would
be inconsistent with the object of the preface to discuss the
question generally with reference to other and extraneous
authorities ; nor, perhaps, could such inquiries lead to any
definite result.

The ingenious mode of calculating the value of land
devised by our author, could never have been practically
applied ; the term ¢ tir-cumaile” originally meant, and
probably always continued to mean, “the land of a
oumhal,” and when so used, necessarily excluded the as-
sumption of the land being of any fixed acreage. Mr,
O’Curry considers the phrase “tir-cumhaile,” as much land
as would suffice for the grazing of a cumhal of cattle, and
this may have been the ordinary sense in which the term
was used. -

XL
THE CRITH GABHLACH.*

- This tract has received especial attention from Irish Anti-
quarians, inasmuch as it professes to give a detailed descrip-
tion of the several social ranks and organization of the
Irish tribe. Mr. O’Curry has, in his Lectures on the Manners
and Customs of the Ancient Irish, adopted this treatise as an
authentic and archmic work, and without hesitation ac-
cepted its statements as a sufficient authority for his detailed
account of the earliest form of the Celtic tribe system. Dr.’
W. K. Sullivan, adopting the views of Mr. O’Curry upon
this subject, attributes the date of its composition to the
middle or end of the seventh century. Before any discussion
as to the nature of the work and the conclusions which may

* Mr. O'Curry, shortly before his death, revised and corrected his previous trans-
lation of this tract, making many important alterations and emendations. ‘This

revised addition has been entrusted to the present editors, and on all occasions the

later and more matured text of Mr. O'Curry’s translation has been followed in the
present edition.
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be fairly ‘drawn 'from its-'statements, it is necessary to con-
sider the probable date of its composition. It must be first
remarked that it does not consist of an ancient text with
an annexed commentary and explanatory glosses, but is mani-
festly written throughout by an author according to a definite
plan, and that to the later lawyers who may have made
use of it, it presented no archeeisms, either of custom or lan-
guage, which required special comment or explanation. The
most important passage, as indicating the probable date of
the composition, is the statement relative to the four rights
to which it was proper that a king should pledge his people,
the first of which is stated to be “a right to belp bim to
drive out foreign races, ie. against the Saxons.”* Assuming
that these latter words are not a gloss which has crept into
the text (and there is no reason to believe that they are),
the date of the work must coincide with a period at which
the Saxons were regarded as the enemies par excellence of
the Irish people, and not merely as a hostile, but as an in-
vading race. It is obvious that no Irish writer would have
singled out the Saxons as the special enemies of the Irish
during the period covered by the Danish invasions, nor after
that date until the Saxon had, in the mind of the people,
been substituted for the Dane as their natural enemy. The
date of the work must therefore be either before the end of
. the eighth century, or after the English invasion, the period
covered by the Danish invasions being absolutely excluded.
The early relations of the Irish and Saxons were of the most
friendly character, and naturally so as the Irish were then
busily employed in plundering, and perhaps to some extent,
conquering, their christian and Celtic neighbours across the
channel. This point is thus discussed by Dr. W. K. Sullivan,
in the following passage of his preface to the Lectures of Mr.
O’Curry :—“ The common object of attack, Roman Britain,
brought the Irish and Saxons in contact at an early period.
And this intercourse was, on the whole, of a most friendly
character. . . The hostility of the two peoples appearsto -
have first arisen in consequence of the quarrels between the

* Page 885. .
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Irish/and Saxon| churches. Political causes helped to de-
velop this hostility as soon as the Saxon dominion extended
to the north of England, and the Saxon kings of Northum-
bria came into direct contact with the Scotic kingdom es-
tablished in Scotland. The wars carried on by the Saxon
" kings against the Scots and Picts involved the Irish in the
quarrels of their brethren in Scotland, and led to the ravag-
ing of the coasts of Ireland by the Saxons. Venerable Bede
records an expedition of this kind sent in the year A.D. 684,
by Ecfrid, King of the Northumbrians, under a commander
named Beort, ¢ which miserably wasted that harmless nation,
which had been always most friendly to the English, inas-
much a8 in their hostile rage they spared not even the
churches or monasteries.” It is in the seventh century that
we find mention for the first time of the Saxons as enemies.
The first notice of the Danes or Norsemen occurs in 790, or
-more correctly in 795. After that date, and until the arrival
of the Normans, the Danes alone are mentioned as hostile
foreigners. This circumstance is of very great importance
in connexion with the date of the law tract, the Crith Gabh-
lach.”  After citing the passage ahove referred to, he pro-
ceeds :—* If this example be not an interpolation of much
. later times, it shows, taken in connexion with other circum-
stances, that the important document in question belongs to
the period anterior to the Viking expeditions, and in all
probability to the middle or end of the seventh century.”*
If this view of the meaning of the passage be correct, it fol-
lows that one plundering expedition against the Irish sea-
board so profoundly affected the national mind, that the
Saxon was held by the people as a national enemy to be ex-
pelled from the island which he had invaded. No allusions
to the Saxons as such enemies are cited from any of the early
Brehon Law tracts or popular romances ; no act of hostility
save one isolated plundering expedition is referred to; and
it is to be remarked that after this event the Saxons at least
were ignorant of any hostile relations existing between them
and the Irish; Bede reprobates the expedition as a wanton

* Manners and Customs, &c., vol. i., p. xxxvL
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attack on a/friendly mation; and at a later date Alcuin was
of the same opinion, when, in a passage quoted by Dr. W.
K. Sullivan, he described the Irish as “gentes Scotorum in-
nocuas Anglis, et semper amicas.”* . The passage of the tract
referred to would rather lead to the counclusion that the date

* The details of this raid, as related by the original authorities, are a proof rather
of the friendly terms which always subsisted between the two nations, than that
its result was to establish permanently hostile relations. The entire passage in
Bede is as follows : ‘ In the year of our Lord’s incarnation 684, Egirid, King of
the Northumbrians, sending Beort, his general, with an army into Ireland, miser~
ably wasted that harmless nation, which had always been most friendly to the
English ; insomuch that in their hostile rage they spared not even the churches or
the monasteries. The islanders to the utmost of their power repelled force with
force, and, imploring the assistance of the Divine mercy, prayed long and fervently
for vengeance ; and though such as curse cannat possess the kingdom of God, it
is believed that those who were justly cursed on account of their impiety, did
soon suffer the penalty of their guilt from the avenging hand of God; for the
very next year that same king, rashly leading his army to ravage the provinces of
the Picts, much against the advice of his friends, and particularly of Cuthbert of
blessed memory, who had been lately ordained bishop, the enemy made show as
if they fled, and the king was drawn into the straits of inaccessible mountains,
and slain with the greater part of his forces, on the 20th of May, in the 40th year
of his age, and the 15th of his reign. His friends, as has been said, advised him not
to engage in this war; but he having the year before refused to listen to the most
reverend father, Egbert, advising him not to attack the Scots, who did him no
harm, it was laid on him as a punishment for his sin, that he should not now
regard those, who would have prevented his death.”—* Ecclesiastical History,”
Lib. IV., c. 26.

The Saxon Chronicle states —* A.D. 684. Heroin this year Egfrid sent anarmy °
against the Scots, and Beorc, his alderman with it, and miserably they plundesed
and burned the churchep of God.”

The Saxons at least considered this raid a sin, and believed the king's subsequent
death was a signal Divine chastisement. ’

The following is the statement in the Four Masters: *‘ The age of Christ 688,
the 10th year of Finachta, The devastation of Magh-Breagh, both churches
and territories by the Saxons, in the month of June precisely ; and they carried
off with them many hostages, with many other spoils, and afterwards went to
their ships.” . .

The same raid is mentioned in the Annals of Ulster under the year 684, and in
the Annals of Clonmacnoise under the year 680,

The captives taken upon the occasion of this raid were restored by the Saxons:
# Adamnan went unto the Saxons to request [a restitution of] the prisoners, whom
the North Saxons had carried off from Magh Breagh the year before mentioned ;
he obtained a restitution of them, after having performed miracles and wonders
before the hosts ; and they afterwards gave him greit honour and respect, together
with a full restitation of everything he asked of them.” The Four Masters, Vol L.,
p- 291. The Annals of Clonmacnoise, under the year 686, states that, “ Adamnan

m



clxxviii INTRODUCTION.

of the/work ‘thust be brought down to some date after the

" English invasion, unless there be internal evidence which
would render such a conclusion improbable; and, if the date
be so far postponed, it must be referred to a period consider-
ably subsequent to the first invasion, to that at which all the

- Irish tribes stood in a hostile position to the English king,
and the invasion was.at length successfully checked, or at
the earliest date, to the first qu'a.rter of the fourteenth cen-

tury.
There is also internal evidence whlch independently of the
passage referred to, would lead to the same conclusion.

v+ The most remarkable change in the organization of the
early Irish Church was the substitution of an episcopal for the
. monastic system. In the earlier form of church government
the abbot, not the bishop, was the ruling ecclesiastic; the
“coarb” of the original saint was the head of the ecclesiastical
_ tribe; the pre-eminence and territorial jurisdiction of bishops
-arose at a date long subsequent to the commencement of the
Danish invasion. Is it probable that a treatise descriptive
of the ranks of society, if written during the life of Adamnan,
and the vigorous existence of the Columban monasteries,
would omit any allusion to an abbot, and speak of the bishop
as travelling “ for the good of the church and the territory,”
and as of rank equal, if not superior, to the king of the
tribe? There is further no allusion whatsoever to the
geilfine system, nor to the geilfine flaith as representing his
“fine,” and therefore an important item. in the social system

brought back sixty captives to Ireland.” In the Annals of Ulster, under the same
year, there is a similar statement. "

It therefore appears that this invasion of the Saxon amounted merely to a raid
a ong the coast between the, rivers Liffey and Boyne; that all the restitution
svught by Adamnan on behalf of his country was freely accorded; and that the
inroad was regarded by the English as a sinful violation of their friendship with
an allicd nation. And it the more remarkable that upon his return to Ireland
Adamnan succeeded in introducing into Ireland the Roman mode of computing
Easter, which proves that at that date the Irish cherished no peculiar feelings of

animosity toward the English or their ecclesmsucal usages. (See Bede Ecc. Hist.,

Lid. V., ¢c. 16.)

All the above references are contained in the notes to Dr. O'Donovan's edition
of the * Four Masters.”
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—a very remarkablo omission in a treatise of the character
of the present. The condition of society exhibited in this
work is that of the tribe system in state of decay and
decadence, and rapidly tending to assume a feudal form.
The simple freeman has sunk to the condition of the Saxon
ceorl ; the tribe lands have, to a great extent, if not altogether,
been monopolized by the noble classes; the political power
has passed into the hands of the chiefs and greater nobles; '
all classes, from the highest to the lowest, are bound together
by the semi-feudal bond, founded upon the system of lending
out cattle; all classes are rated for the payment of tribute to
their superiors; and the basis of society seems rather to be
personal service than the common rights of the members of

the tribe. Except for the survival of ancient terms, and some -

archeic rules and peculiarities arising from the absence of a -
circulating medium and the material conditions of the
people, the condition of the country, as thus described, was
not very different from that it exhibited in the last century.,
This is the opinion of Mr. O’Curry, as expressed in the
following passage:—“It is not very easy to translate into
modern language the technical terms of the ancient law of
Landlord and Tenant; but a very well matured system
existed at a very early period indeed, under which, although -
there was no such thing as absolute property in land in any
individual, still, within the tribe, individuals held exclusive
property in land, and entered into relations with tenants for
the use of the land, and these again with undertenants, and
8o on, much as we see in our own days. Now these relations
constitute the first test of rank and condition. The Flaith
—=a word in some sense may be translated the Lord or
Nobleman—was distinguished by being the absolute owner
(within his tribe) of land for which he paid no rent, so that,
if a man possessed but a single acre in this way, he was a
Flaith. All other persons holding land held it either from
a Flaith or from some tenant of his; and the rank and
precedency of these persons depended upon the amount of
their possessivns.” Although there are many statements in
* Manners and Customs of the Ancient Irish, vol. ii., page 84.
' m 2
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this description to which exception may be taken, it fairly re-
presents the practical condition of the Irish as depicted in the
Crith Gabhlach,subject to the material correction thatsuch was
not the original system of the Celtic tribe, but rather the
condition to which the tribe had been reduced at the date of
the composition of this work. The same causes were at
work in Ireland as elsewhere, and with the same results.
The chiefs and nobles had succeeded in crushing the lower -
orders, and had converted into their own separate praperty
the land originally the common property of the tribe. The
Crith Gabhlach might fairly be described as a compendium
of the rights and emoluments of the higher classes, of their
house tributes, rents, cuttings, and costerings, and is not
dissimilar from the old law book of the Brehon whereby the
English commissioners “perceived how many vessels of butter,
and how many measures of meal, and how many porks, and
other such gross duties did arise unto M‘Guire out of his
mensal lands.”* ‘

1t is not to be concluded that any Irish tribe or province
was ever actually organized in strict conformity with
the rules’ laid down in this tract. It is impossible to
believe that a nation so mobile and turbulent as the Irish
Celts lived under a system so rigid in its laws and pedantic
in its minutiee; that the different classes’ possessed so much
and no more than the amount of property herein set down
against them ; inhabited houses of precisely the prescribed
size, furnished in the manner described, and supplied with
the farming instruments directed ; that the occupiers of them
paid so much and no more than their customary rents ; and
that the whole society, from the provincial King downwards,
were bound, and acquiesced in, a complete system of semi-
feudal service. The work must be considered as a description
of society fully organized according to the current legal
theory at the date of its composition ; but it can no more be
assumed that the existing communityaccurately corresponded
to the legal theory, thon that the condition of England in the

* Ante, vol. {ii,, ynge 86. . .
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twelfth century, was such as Blackstone's sketch of the feudal
system assumes it to have been. )

The Crith Gabhlach treats of the various ranks of the
freemen of the tribe, their mutual rights and duties, and
the power and privileges of the King; the unfree classes
of the community are only referred to in connexion with -
the rights and qualifications of the free.

The author lays down as the cardinal principle that the
proper grade of the layman among the people is determined

. by the amount of his property. The number of classes of

men is stated to be seven. That this number was selected

as the sacred number, and was not in accordance with the

actual state of facts, appears from the statement of the .
author himself, and the mode in which the division in

classes is varied in different passages. The grades of a

people are stated to be as follows :—(1) the “fer mbidboth ”

man, (2) the “bo-aire” chief, (3) the “aire-desa” chief|

(4) the “aire-ard” chief, (5) the “aire-tuisc” chief, (6) the
« aire-forgaill” chief, and (7) the king. This sevenfold

division is stated to be derived from the similitude of the

ecclesiastical orders, “for it is proper that for every order

which is in the Church, there should be a corresponding one

among the people.”*

The two first classes represent the free but not noble, the
latter five the free and noble.

The divisions of the noble class are then specified, and the
number of them is again seven, viz.:—(1) the “aire-desa,” (2)
the “aire-echta,” (3) the “aire-ard,” (4) the “aire-tuise,” (5)
the “aire-forgaill,” (6) the “tamaise” of a king, and (7) the

: king. To complete the number seven in this, two further

classes are introduced, the “aire-echta ” and the tanist; the
latter of these was an official person and not a class of indivi-
duals, and the same observation is applicable to the “aire-
echta” The non-noble classes are classed as follows:—(1) the
two grades of “fer-mbidba” men, (2) the “og-aire,” (3) an
“aithech” person, (4) the “bo-aire febhsa,” (5) the “mbruigh-

fher” man,(6)the “fer-fothla” man, and (7)the“aire-coisring”

* Page 299,
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man. The seven classes are here again completed, first
by the introduction.of the “aithech,” a very anomalous
class, as subsequently explained in the text, and by the
addition of the last three, viz, the “ mbruigh-fer,” the “fer-
fothla,” and the “aire-coisring,” two of which are the names
of officers, and not of classes.

The scheme of classification used by the author of the
tract on Precincts, must have been different from that
of the author of this tract; for he also, dividing the
society into seven classes, states the two lowest to be the
“bo-aire” and the “aire-desa,” and the highest to be the
king, omitting to give the names of the four intermediate
divisions, and, with reference to the extent of their pre-
cincts, he fixes their rank upon the basis of a geometric
progression, a gradation inconsistent with the ratio of their
properties and honor-prices as fixed in this treatise.

The several ranks are divided with reference to. the amount
of property requisite to. qualify for each respectively, and
from and in the proportion to the requisite amount of pro-
perty follow their rights and privileges (some of which we
should now class as duties) : (1) the legal value attributed
to their oath, contract, guarantee, and evidence; (2) the
honor-price; (3) refections, or the nature and amount of
food they should receive from a host; (4) sick maintenance;
(5) the extent to which they could give protection to a third
party who claimed it ; (6) the “taurcreic,” or the amount of
stock to be delivered to them by the superior to whom they
commended themselves (the commendation to a lord in con-
sideration of the “taurcreic” might be oppressive or advan-
tageous to the inferior, accordmg to the circumstances of the
time); and (7) the “bes tigi” or house tribute, payable in
kind by the inferior to the superior to whom he had
commended himself.

The following analysis of the necessary qualifications a.nd.

rights of the several classes will render the relative positions
of the respectwe ranks clear.

va
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A.—THE NoN-NOBLE CLASSES.

1. The “ mbidboth” man. This class is sub-divided into
two sub-classes, viz, the “mbidboth ” man who had attained
the age of fourteen years, but not yet that of seventeen years,
*“ unless he has taken possession or succession before that,ora
man of the Feini grade be a co-occupant with him,” 4.e,, unless
he is himself in possession of a house, or be the joint occu-
pant of one with a free man of full age (?), and the “mbidboth”
man who had attained the age of seventeen years. The oath,
contract, or guarantee of the former extended to the value of a
“dairt ” heifer ; his refection was milk and stirabout; his
protection extended to one of his own grade over the terri-
tory ; his honor-price was a “ dairt” heifer. The value.of
the oath, &c., of the latter was a “ colpach ” heifer; his pro-
tection extends to one of his own rank until he has given
him double food (two meals ?); his refection was milk and
stirabout ; his honor-price a “colpach” heifer; his propor-
tionate stock (taurcreic) was four “seds” in value; his food
rent (bes tigi) a wether ; his sick maintenance for himself
and his mother new unskimmed milk every third, fifth, ninth,
and tenth day, and also on Sunday.

It appears from this that the very lowest class of freemen
were not, as has been stated, wholly devoid of property ;
they are presumed to possess a house, in respect of which they
may be required to pay food rent to a superior, and they had"
a share, however small, in the common pasture, otherwise
they could not Lave availed themselves of the proportionate
stock (taurcreic) they might receive.

2. The Bo-aire or enriched churl. The “mbidboth "-man,
upon acquiring the necessary amount of property, became
ipso facto a “ bo-aire ” chief, because, in this case, there was
no change of status, as in the transaction afterwards men-
tioned from the non-noble to the noble class. This increase
is attributed to the profits made by stock received from a
lord in the first instance ; for he is assumed to have com-
mended himself to a lord ; such would seem to be implied
by the rule:—“In three days after notice half a portion

\
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(of fencing ?) is due from him for a field; a third part of
the fee for his theft, and his drunkenness,and his laming,
and of *éric’ fine for killing him 'goes to his chief;” the
chief, his lord, has a right to a certain amount of his labour,
and & share in all damages for injuries done to him.

A. The lowest grade of the general class of “bo-aires” is
the “og-aire,” that is a young-aire, one who lately acquired
the rank of a “ bo-aire;” his property must, therefore, be
assumed to be the minimum sufficient to quality for that
rank. His property consists “of sevens;” seven cows and
a bull; seven pigs and a boar; seven sheep, and one horse.
The change in his position is marked by the statement that
“He has land of three seven (21) cumhal value.” Theright
to the land is connected with the possession of stock ; but
if 4 cumhal of land means enough land to graze a cumbal
of cattle, or three cows, it would follow that he obtained
grazing land far in excess of that which was necessary for
his assumed stock. That the lands of a “ bo-aire ” may have
far exceeded what was requisite for the grazing of a stock
of “sevens,” appears from the statement that there might
be four or five “aithechs” on the land of one “bo-aire ;”
and as each “aithech ” is defined as possessing ten cows, ten
* pigs, &c., the author must have contemplated the case of &
“bo-aire’s ” lands being sufficient to graze fifty head of cattle,
besides lesser beasts. The land held by the “bo-aire” was
not liis separate property, for there is a distinct reference to
his paying one out of seven cows for the use of the land.
The difficulty in understanding the “bo-aire’s” position
arises from their -being no explanation of how or from whom
he obtains the thrice seven cumhals of land. Stock, not
land, is what the lord gave to the man who commended
himself to him ; that it was stock which was given pre-sup-
poses that the inferior receiving the stock had, independently
of his lord, the means of grazing them. It may be assuined
that the proportionate stock given to the freeman not pos-
scssing other cattle, i.e, the “mibdboth”-man fixes the share
in the pasturage lands of a tribe to which each freeman
was absolutely entitled, and that the right to put a larger
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amount of stock upon the'common pasture land, was connected
with the actual amount of stock possessed by their owner;
but that for every additional seven cattle put upon the lands,
one was left as the payment for the year's grazing—the
profits of the waste grazing lands would probably in the
end be monopolized by the chief, as the English feudallords
of manors contrived to possess themselves of the waste. The
“og-aire” also possessed one-fourth share in a plough, an ox,
a plough-share, a goad, and a bridle, and a share (gquere, one-
fourth) in a kiln, a mill, and a barn. His house was nine-
teen feet in length, with an out-house of thirteen. His
proportionate stock was eight cows; his food-rent was a
“ dartaidh” heifer. His refection extended to two men,
who were entitled to no more than milk and stirabout, and
a certain amount of new or sour milk and cakes. The pas-
sage which describes the extent of his evidence, &c., and
the amount of his honor-price, is very remarkable. It
appears from a subsequent passage that the normal amount
of the honor-price, and legal value of the oath, &c., of a

bo-aire, was five seds ;* but in the case of an %oc-aire,” this

was reduced to three seds, which fact is thus explained :—
“ And the two seds, which are wanting to it (kis honor-price)
are wanting, because the stability of his house is not per=
fect, and he is not competent to undertake liabilities for
them, like every other “bo-aire” for the smallness of his
property,t from which we must conclude that the new “ bo-
. aire” was not a full “bo-aire,” and did not obtain the full
rights incident to his rank until some subsequent period.

B: Thesecond sub-division of the “bo-aire” is the “aithech;,”
who is distinctly stated by our author not to be a “ bo-aire,”
but why he was not so considered it is difficult to discover:
His property exceeded that of the “ og-aire;” his stock was
“ten,” i.e., ten cows, ten pigs, ten sheep, &c.; his house was
twenty feet in length, with a kitchen of fourteen ; the value
of his oath, &c, and his honor-price was four seds; his pro-
portionate stock was ten cows,and his food-rent the choicest,
of aherd of cows, and a bacon, four sacks of malt, and &

* Page 309. t Page 807.
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wooden vessel of salt; hewas entitled to refection for two,milk
and stirabout, butter on Sunday, venison, sea-grass (7), onions
and salt. His property and social position was superior to that
of the “og-aire,” and he was not considered as of the “bo-
aire” rank, but what was styled “ an immovable tenant.” The
reason given for this is as follows :—*“ What is it that puts
“this man from being in the rank of a ‘bo-aire? Because
it may be that four or five such may occupy the land of a
“bo-aire, and it could not be easy for each of them to be a
‘bo-aire’”® What is very noteworthy as to this class is
the disproportion of the food-rent to the other incidents of
" his position, and proves some uncertainty as to his status.
He, although possessing cattle, is described as grazing them
upon the land of & “bo-aire;” but as a “bo-aire” is not
described as having any land of his own, it must mean that
-he was some kind of sub-assignee of the “bo-aire’s” grazing
rights, and that the transaction bore some resemblance to
the grazing partnerships referred to in the Book of ‘Aicillt
C. The “ bo-aire” febhsa, or the wealthy “ bo-aire,” is one
who has acquired the full rights of his class. His property
is larger than that of the “og-aire”—he has twelve vows and
twice seven cumhals of land, a house of twenty-seven feet
and a back-house of fifteen, a share in°"a mill and a kiln,
barn, sheep-house, calf-house, and pig-stye. As before
remarked, the value of his oath and his honor-price were five
seds, his proportional stock twelve cows, and his food-rent a
" male “colpach” heifer with its accompaniments.}

D. The next class, the “mbruighfher” is evidently ‘an
official of the “bo-aire” rank, not an independent sub-division
of the entire class. He is “the “ bo-aire’ for obcdience to
judgment.” His property is represented as twenty cows,
two bulls, six bullocks, twenty hogs, twenty sheep, four
house-fed hogs, two sows, and a horse, and he has also six-
teen sacks of seed in the ground; he has a lawn for sheep
about his house, a house of twenty-seven feet, and a
back-house of seventeen feet, and outhouses. The value of
his oath, &c., and his honor-price, are six seds. His propor-

* Page 809. t Ante, Vol. I1L., page 142. 1 Page 811,
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tionate stock was two cumhals, and his foot-rent a cow with
its accompaniments.®* The very peculiar enumeration of
fines for all conceivable injuries to himself and his property
prove that he occupied an exceptional position. It would
seem that he was in some way bound to offer hospitality
to a king, a bishop, a poet, or a judge “from off the road,”
and that his supply of eatables for such purpose was por-
tion of his “ obedience to judgment.”

E. The highest of the members of the “bo-aire” class is
described under the title of the « fer-fothla chief” and was
so called because his cattle having become too numerous for
the grazing which he himself possessed, he had commenced
to give them out to others as taurcreic, or additional stock.
There is no amount of property fixed as the necessary quali-
fication for this rank, the test of the qualification for which -
was that his property was in excess of his means of supplying
necessary grazing. The amount of his honor-price and the
value of his oath, &c., is eight seds, his house was twenty-
seven feet in length, with a back-house of seventeen. His -
proportionate stock was four cumhals, and his food-rent a
cow with accompanimnents one year, and & male colpach
heifer the other.

A “fer-fothla” chief manifestly stood at the head of the
. aire” class, for it was the “fer-fothla” who is described

as passing from the non-noble to the noble grade in the
manner subsequently discussed.

?. The “aire-coisring” chief is evidently an official person,
and not a sub-division of the “ bo-aire” class. He is described
thus :—“ Why is the * aire-coisring’ (i.e., the binding ‘aire’) -
so called? Because that-he binds people, king, and synod
on behalf of his tribe (cenel), in their rights of safety by
verbal engagements ; but they concede to him leadership,
and a right to speak before (or for) them. He is the family
chief then. He gives a pledge for his family to king, and
synod, and professional men, to restrain them in obedience.”t
His honor-price and the value of his oath, &c., were fixed at
eight seds. His house was thirty feet in length, and .the

* Page 311 t Page817.
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outhouse nincteen. His proportionate stock was five cum-
hals, and his food-rent a cow with its accompaniments, and
a male “ colpach” heifer, with its proportion of other food.
No amount of property is fixed as a necessary qualification.*

The “ aire-fothla” passed under peculiar circumstances from
the “ bo-aire” class into the noble class—that of the “flaiths.”
These are explained in the following passage of the text :—
“When does the ¢ Aithech’-tenant become a chief having the
bo-airich-ship? Upon going into a tiue green (the extent
of precinct suitable to the rank of a flaith). When he has
- as much as the aire-desa,’ it is then heis an aire-desa, &c.”t
When we turn to the explanation of an “aire-desa” chief’s
qualifications in a subsequent page, the following passage
occurs :—“ Aund he is.the son of an * aire,’ and the grandson
of an ‘aire.’”’t The “ bo-aire-fothla” chief did not attain the
rank of a “flaith” by merely purchasing an acre of land, for
there is no reference to land in the transaction ; nor did he
acquire it by virtue of possessing merely the property of a
“flaith,” for his property was required to be double of that
at which a “flaith-desa” was valued, nor again could he be
- considered a “ flaith,” unless both his father and grandfathers
were “aires,” which must mean something more than they
had been “ bo-aires.” That there wassome element of here-
ditary descent requisite to fix the social position of a “ flaith”
all analogy leads us to expect. The elevation of a “bo-aire”
to the rank of a flaith was not simply equivalent to his being
rated at a higher valuation. He acquired what was called
the “ deis”-right, which is thus defined in the text :—* What
is the deis-right of & ‘flaith’? The goodly right to protect
his oftice or rank. There are four ¢deisrights prescribed
for the ‘ flaith’-chief. The ancient protection of the people
(or territory) is his office in the territory, together with the
office of leader, or ¢tanist'-leader of the army, whichever
office it may be, of his ‘giallna’-tenants, his ¢saer’-tenants,
his ¢ sen-cleithe’-tenants, the punishment of every imperfect
gervice, the following of cottier tenants and * fuidher’-tenants

* Page 319, + Page 817. {1 Page 321.
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whom he brings upon his land, because his wealth is the
greater and better.”* And again, “ Why is the ‘ aire-desa’
so called ¢ Because of the fact that it is on account of his
¢ deig’-rights that he is paid ‘ dire-'fine. Not so the ‘ bo-aire’
chief ; it is in right of his cows he is paid * dire’-fine.”t
Upon this subject Mr. Hearn wmakes the following ob-
servations :—“ Among the members of the clan itself, within
the ‘cinel’ in the strict sense of the term, and apart from
the exceptional privileges of the royal house, there was a
well-marked difference. That difference was between the
noble and the free, or, as it may otherwise be expressed, be-
tween the gentle and simple. Both .classes were equally
members of the clan, and, to a certain extent had equal
rights. But both by public opinion, and by the custom
which supplied the place of law, certain sections of the
community possessed, in comparison with other sections
thereof, an acknowledged superiority. Their descent was
purer ; their wealth was greater; their wer-geld was higher;
their share in the public lands, or in the distribution of
booty, was larger; they were the natural leaders of the
community in war, and its natural councillors in peace,
Accordingly, we observe in the early history of all Aryan
nations, the presence of what may be called & naturai
aristocracy, as the leaders and kinsmen of a natural demo-
cracy. It is not difficult to understand that some households
should be more prosperous, more numerous, and more
wealthy than the others. Yet these advantages are rather
. the effects than the causes of such a ditference as that
which we are considering. Even if there were no evidence,
that in at least certain socicties, land was distributed accord-
ing to the rank of its holders, they are inadequate to explain
all the facts of the case. They may-account for the differ-
ence in modern society, where individuals rise and fall with ’
a rapidity unknown to archaic nations; but they do not
explain the strongly marked lines, which intersect the
society of the ancient world. The preceding inquiries point,
for the cause of the difference, to some sentiment connected
* Page 821. t Page 821
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with the peculiar religion of our forefathers, and consequently
affecting their descent. .The facts correspond with the ex-
pectation. A certain series of pure descents was sufficient
to establish freedom, and a share in the government of the
community, and in the distribution of lands; but another
and a larger series was necessary for the full enjoyment of
all the honours and all the consideration which the com-
munity could give.” “The rule of nobility seems to be the
result of two other rules. One is that fundamental
principle of taking the common great-grandfather as the
stock or founder of the joint family or Meg; the other is
the rule of the Three Descents. The effect of the latter rule
was, that for the purpose of acquiring full rank in any par-
“ticular status, the claimant must show that his father and
both (?) his grandfathers had held that status. Consequently,
a man who claimed to belong to the nobility of the clan must
show that his grandfather was noble—that is, that his grand-
father had a kin, or in other words, had a great-great-grand-
father who was a freeman.” After referring to various other
archaic systems of law, Mr. Hearn makes the following re-
. marks upon the existence of this rule among the Celtic
nations :—“The Celtic nations also exhibit traces of a
similar custom. In Cymric law, the-descendant of the
original A ltud or stranger to the district, was, after the lapse
of three generations, ranked as a “Briodwr;” and thence-
forth became irremovable, and was entitled to his share in
the lands of the ‘vicinity.” In Scotland a similar rule ap-
plied to serfs, although it is possible that in this case the
rule may have been introduced from England. In Ireland
the descendants of a Bo-aire, or Ceorl, might aspire, when
they possessed land (%) for three generations, to become
Flaths.”* So, too, “ A ‘Fuidhir’ familyt in the fourth gene-
ration—indeed, in the third, for the Daer Botach had also
right of settlement—could not be ejected from the land,
That is, the third descendant was capable of transmitting
heritable right, and the fourth of acquisition by virtue of
such right.” As a curious exemplification of this principle,
* Manners and Customs, &c., Vol. L., p. cix. t Ib., p. cxxi.
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Mr. Hearn refers to a passage in the Introduction of the
preceding volume relative to the claims of his original
church upon the property of a former member.* Upon the
practical working of this rule Mr. Hearn further remarks :
—“These considerations indicate the triple distinction of
the ancient free population. It consisted of freedmen, of
freemen, and of nobles. The distinction rested exclusively
upon blood, and could not, therefore, be removed by grant
either of people or of King. By the operation of time, if:
there were no disturbing influences, each lower class natur-
ally passed into the one next above it. Each step of the
promotion brought with it increased consideration, additional
strength and influence, by reason of a more numerous
kindred, and more extended alliances, and no small material
advantage, both direct and indirect. At a later period, when
the dependent portion of the household became developed, .
and the Gesindschaft was established, other varieties of rank
arose. Nobility was then derived, not from birth, but from
official position, and attendance upon the throne.”t

The idea of “limitation” in the Irish law was connected with
three successive lives, either of three persons in lineal de-
scent, grandfather, father, and son;or of three successive over
lords, as in the case of Daer Fuidhir tenants,} or of three
successive owners, as in the case of rights of water. The
same idea of three, or its multlples, bemg the basis of such
calculations, also appears in the passage in this tract, sta.tmg
that cottiers and *fuidhir”-tenants been “sencleithe ”-
tenants, and irremovable after serving for nine times mne
years. '

We may now proceed with the analysis of the remaining
ranks in the tribe. ~

* Vol 1IL, p. Ixix.

t These extracts are selected from tho Vlllth Chapter of * The Aryan Hopse-
~ hold,” pp 198 to 209.
4 Upon this point Mr. Hearn seems to luvo fallen into error.—V.8.
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BLLTHE NoBLE CLASSES.

1. The “aire-desa”.—The property with reference to wlnch
this and the subsequent class are arranged, is manifestly
land, as the number of the tenants of each is respectively
stated, as in the non-noble classes the number of their cattle.
The tenants of the “ aire-desa ” were ten, five “ giallna,” and
five “ saer "-tenants. The amount of food to be furnished by
the tenants is stated in detail. An incident to the right of
feasting at the houses of his tenants (“ coshering ”) was the
number of persons whom he might take to their houses from
the ““ Calends” to6 Shrovetide; ten couples are the number
specified in this case ; in return he was expected “to pro-
tect his tenants in all just suits of ‘cain’law and ‘ cairde’-
law, standing towards them in the relation of a patron to his
clients. The legal value of his oath, &c., and honor-price
was ten ‘seds’; the length of his house twenty-seven feet ;
his proportlonate stock was six ‘ cumhals,’ and his food-rent
two cows.”*

2. The “aire-echta ” was an officer of the tribe, and does
" not represent a class; this is obvious because no property,
) qualification, rights, or liabilities, are specified in his case.}

The dutyof the “aire-echta” was “to avenge theinsult offered
to a territory in which a person was lately killed ;” he was
an appointed avenger of wrongs. This is illustrated by the
case of the blinding of Cormac Mac Airt, “ Aengus Gabhuai-
dech ” was an “aire-echta ” (translated “champion ), who
was avenging a family quarrel in the territories of Luighne,
and he went into a woman’s house there and drank milk in
it by force ; and the woman said, “ It were better for thee
to avenge the daughter of thy kinsman upon Cellach, son of
" Cormac, than to consume my food by force.”t Aengus there-
upon at once proceeded to Temhair and slew Cellach ;. the
point of the story seems to be that the woman reproached
the “aire-echta” for plundering her under colour of avenging
a family quarrel, while he left unperformed the more im-
portant and dangerous duty of slaying the king's son for the

abduction of one of the women of the tribe.
* Page 321, t Page 823, $ Ante, Vol. III., page 83.
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'

3. The “aire-ard” He had twenty tenants, ten giallna,
and ten “saer "-tenants ; twenty conple were “his right on
a feasting;” his honor-price and the value of his oath, &e.,
was fixed at fifteen seds; his proportionate stock was seven )
“ cumhals,” and his food rent three cows. There is no state-
ment as to the size of his house.*

4. The “aire-tuisi,” who had twenty-seven tenants, fifteen
“ giallna” tenants, and twelve “saer” tenants ; he had
thirty couples at the feasting. The value of his oath, &e.,
and his honor-price was fixed at twenty “seds ”; his house
was twenty-nine feet in length; his proportionate stock was
eight “ cumhals,” and four cows his food rent, The aire-
tuisi in the third generation participated in the government
of the tribe. “ He makes (assists in making 1) ¢ corus "-ar-
rangements in the ‘raith’ right of his father and grand-
father.”t

5. The “ aire-forgaill ” stood in rank at the head of the
nobles, and next to the king and tanist ; his position is
marked by the words “ he testifies to the character of the
grades we have enumerated, in every case in which a denial
of a charge is sought, because his quality is superior to that
of his companions.” This passage might lesd to the conclu-
sion that the “aire-forgail ” was an officiat who had the
power of deciding the status of the individual members of
the tribe, but inasmuch as the “ aire-forgaill ” chief is intro-
duced into the list of titles of dignities ‘ir. the subsequent
tract, although the “aire-echta ” is omitted, it is probably
that the name indicates a class, not an office, and that the
right to give evidence as to the status of a member of a tribe
was incident to the position of the first class of the nobles.
He had forty tenants, twenty “giallna ” and twenty “saer”-
tenants ; the value of his oath, &c., and honor-price was
fixed at fifteen seds; his house was thirty feet in length ;
his proportionate stock nine “cumhals,” and his food rent
five cows.t

6. The “tanist” of the king or his elected successor. Hs had
five “ sencleithe "-tanants more than an “ aire-forgaill"-chief

* Page 825. t Page 827. ° tJPage 829,
“
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from which it may be conjectured that his father and grand-
father must also have been “aire-forgaill” chiefs. His honor-
price and the value of his oath was fixed at thirty seds; ten -
“cumhals” were his proportionate stock, and six cows his
food rent. There is no reference as to the size of his house,
or his receipts from his tenants, which may be assumed to
have been considered the same as those of the “aire-forgaill”
chief, and it is probable that the additional five “ sencleithe "-
tenants, which he is stated to have, were not in addition to
the number of the tenants required for the rank of an aire-
forgaill, but are introduced to indicate thit his tenants had
acquired the position of “sencleithe "-tenants under his
family, as a proof of the status of the tanist himself.*

7. The king. This rank is sub-divided into three classes:—

A. A king of hills or of horns ; the term is not easy of ex-
planation ; it, however, is used to designate the position of

_the head of a fully organized tribe. Naturally no property
qualification is annexed to this rank.  His honor-price and
the value of his oath, &c., were fixed at seven “cumhals”;
his proportionate stock was twelve “ cumhals,” and his food
rent six cows. The size of his house is not stated.*

B. A king of companies, the head king of three or four
reguli.  His honor-price and the value of his oath, &c., were
fixed at eight “cumhals,” for which amount his “sick
maintenance ” was to be commuted ; his proportionate stock
was fifteen “ cumhals,” and his food rent eight cows.t

c. The head king, whose supreme position is indicated by
the passage, “ under his control every chief is who cannot be
corrected by his lord.” His honor-price and the value of
his oath, &c., were fixed at fourteen cumhals; as the supreme
head he could give, but not receive, cattle, and therefore there
is no reference in this case to proportionate stock or food

‘rent.t Hisresidence is described with much particularity as
a fortified “ dun ” fort, but the length of his house does not
much exceed that of the higher noble classes, being only
thirty feet.

The rank of every freeman dctermined that of their family

* Page 329. t Pago 381,
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and dependents, 'and”entitled'them to proportionate com-
pensation. “ Half the sick maintenance of a man of every
grade 18 due for his lawful son, and his wife ; for it is half
which is due for every lawful person, one-fourth for every.
unlawful one. The wives of mercenary soldiers have sick
maintenance in right of their sons and husbands. Stewarda
and couriers are sustained with half the maintenance of their
chief. They arrange that their share in the maintenance
corresponds with their sustenance by their chief. Every
artizan who makes the manufactures of a chief, or a church,
is sustained with half maintenance, according to the rank
of each person whose manufacture he makes.”*

The object of the author in fixing the number seven as
the basis of his classification appears in the passage:—* The
maintenance of every grade in the church is the same as
that of its co-grade in the laity.”* He desired to treat the
seven grades of the church as correlative to the seven grades
of the laity, the ostiarius corresponding to the “mbidboth "
man, and the bishop to the King; or rather, finding the
number of grades in the church fixed at seven, he attempts
" to classify the laity in seven grades, and either omits or
interpolates ranks to produce the required result, This fact
i8 conclusive of thé extremely unreliable nature of the
classification contained in this tract, and the impossibility
of treating it as historical evidence of the organization of
_ an Irish tribe at any period.

The analysis of this classification is shown in the annexed
table. None of the incidents of any rank are introduced
except such as are more or less common to all, and capable
of being numerieally expressed.

In these tables the names of the classes printed in Italics
are those which are rejected upon the ultimate analysis,
The introduction of the “ aire-echta” to make up the number
is manifest in this table. The series of numbers in all the
columns seem to have been fixed before he was introduced,
and any numerical qualifications attributed to him would
have destroyed the regularity of the numerical sequence.

* Page 333.
n2
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If we turn'to the scheme of the ranks of a tribe contained
in the next tract, we find the arrangement wholly different.
The titles of rank (or of discredit) given here amount to
twenty-six. The arrangement is in the inverse order of that
in the present tract, commencing with the King and pro-
ceeding downwards. The nine last of these classes may be
disregarded as representing the unfree class. They are
discribed as not possessing the right to go into the assembly
who had no dire fine, and were not worthy to enter into
bonds or securities.

There remain therefore seventeen distinct terms, represent-
ing, according to the author, so many classes of the free
members of the community. Their respective - grades
are marked solely by the amount of their honor-price,
and the number of persons to free feeding they were en-
titled. A reference to the case of the class No. 9 (the
henchman “seirthuid”), and class 21, the “ azre-tuisi”, will
show that the phrase “free feeding” means the supply of
food to a certain number of individuals, not a right to pas-
ture so many head of cattle. The sequence of the ranks of
the free persons in the tribe, according to the sequel, would
be represented as follows :—

Ranks. Property. Free-foeding. Honor-price.

The * Uaitne,” .|None, .{2andacow, .|OB seds.

TIn‘ueond'ofa“Bo—acn," 8 cows, . 8 2

The * Bo-aire, 10 ,, 4 8

A “ Flaethem” q/' one vaucl — 5 4

A half “ Flaethem” person, . —_ 8 5

A full “ Flaethem " person, . - 10 10

A “ dae” person, . . — — 4 half cumhals.

An Y aurutk " persom, . — 4 § cumhal and a
swerd,

An“uﬂuw"penon, . — 5 8mrdlofacum-

An “ aire-fine” - (] 7 cumhals to four.

An * aire-desa™ Chlef — 10 1 cumhal to seven.

An “aire-tuisi " C'huf, —_ 20 1§ cumhals,

An “aire-ard" Chief, — 80 3} cumbhals,

An *‘ aire-forgaill » — 30 3% cumbhals.

A King of the 8rd rank, —_ —_— 73 cumbals,

A King of the 2nd rank, —_ —_ 14 cumbals.

A King of the 8rd nuk —_ . —_ 5 cumbhals of gold
and a jewel

As to the ranks common to both, the following result
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may be arrived at by a comparison of the tests:—The
freeman, without any property, is called in the Crith
Gabhlach a “mbidboth,” and in the sequel an “uiatne”-
man, these two terms representing the lowest class must be
identical.

The “og-aire” of the first list corresponds part.ly with
the ‘second’ of a “bo-aire,” and partly with the “bo-aire”
of the second list. 4

The “aire-desa” is common to both, and it appears from
the amount of their honor-price, that the “full flaithem”
and the “aire-desa” of the second list are identical.

The titles of the “aire-ard,” “aire-tuisi,” and “aire-forgail,”
are common to both lists, but the latter tract treats the
“aire-ard ” as identical with the “aire-forgaill.” The sequel
treats the “aire-ard” (or “aire-forgaill”) and the “aire-tuisi,”
as officials simply, and they should, according to this autho-
rity, be struck off the list of the classes of society.

The result will be to reduce the number of the actual
ranks of society to four :—(1) the “mbidnoth” or “uaitne”
man, the freeman without property; (2) the “og-aire,” or
bo-aire, the freeman possessing a property qualification ;
(3) the “ aire-desa,” the noble with property qualification ;
and (4) three grades of Kingship. It is to be remarked
that at these points the valuation as to honor-price exactly
coincides.

If we refer to the scale of compensation for the death of
~ any person killed, as set out in the Book of Aicill, the result
is ag follows :— B

1. Aking, bishop, professor, chief poet,and eve;'y

archmech person, or best ¢ aire-forgail”

chief, e 0 e « s+ 14 cumbals.
2. A middle or lower ‘ aire-forgaill » chief, ox

“gire-ard ” chief, . . . . 7 do.
3. An “ aire-tuisi,” or * aire-desa"’ chief, . . 4 do.
4. A “bo-aire,” or *‘ og-aire” chief,. . . 38 do.
5. A ¢ fer-midbaidh " person, . . . . 2 do.
6. A “flescach ” person, or “dair "-workman, ., 1 do*

* Vol iii., p. 475.
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Upon, & comparison of.these three lists, the following
results follow; that the essential distinctions as to ranks
were five only, viz. :—(a) the Kings of three orders, and those
persons, who, from their official position, were placed in the
same category ; (b) the nobles, who were sub-divided into
four classes :—the “aire-forgaill” the “aire-ard,” the “ aire-
tuisi,” and “aire-desa” ; and that the best “aire-forgaill ”
filled an official position, which placed him in the same
category as the king; (¢) the freeman possessing property,
the “ bo-aire;” (d) the freeman without property; and (e)
the non-free classes. )

That a great proportion of the classes introduced into
the sequel are purely imaginary is evident upon the face
of the tract. As between this.tract and the Crith Gabh-
lach, to which it is supposed to be a sequel, the list in
the former appears the more ancient and trustworthy;
the author of the sequel, if he had had the Crith Gabhlach
before him, never would have abandoned the principle of
systemizing the ranks in sevens, nor omitted so many as
seven of the grades. He also ignores the precise directions
as to the sizes of their respective houses, and the amount of
their furniture, which occupy so large a proportion of the
Crith Gabhlach, and he does not allude to the amount of
proportionate stock and fuod rent, which in the Crith
Gabhlach is stated as an essential mark of rank, upon the
assumption that all classes were bound in a feudal tie to
some superior. The statement in the Book of Aicill is clear
and practical, and is far more valuable as an authority than
the later tracts. It naturally follows that we regard the
Crith Gabhlach as, to a great extent, an imaginary work, the
Utopia of a Brehon Lawyer, and, although containing very
numerous fragments of archeeic law, not affording any dis-
tinct basis of an historical character ; and that a description
of the condition of the ancient Irish nation, if founded upon
a faith in the Crith Gabhlach, as descriptive of an existing
order of society, must be considered as merely imaginary.

The concluding portion of this tract discusses the duties,
rights, and appropriate mode of life of a king, according to

1
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the standard 'of ‘the 'period ; of the ideal king, who is des-
cribed as a man full of lawfulness in all respects, consulted
for knowledge, learned and calm.

Although there is difficulty in explaining many of the
details, a definite picture is given of the mutual relations of
the king and his people, and the mode of life at the date of
the work. The duties and rights of the king are conceived
as resting upon his representative character ; as the “flaith,”
as the patron of his retainers or clienttle, or the head of the
house on behalf of his family, represents in the assembly or
before the judge all those technically “in his hand,” so
the kings stands as the agent of his tribe ; “ he swears for
them to the king (i.e., to the superior king) on behalf of the
territory. He denies (or makes oath) on their behalf; he
proves for them to the extent of seven cumhals. He goes
into co-judgment, into co-evidence, with the king for his
. people”™ The relation of the king to the tribe implied
reciprocal rights and duties, as that of head of the house-
hold to its members :—* They are entitled to righteous judg-
ments. They are entitled to a pledge on their part. They
are entitled to sustenance as they sustain.”* In three cases
the king is authorized to bind the people by his promise
made on their behalf; viz, a pledge for hosting, which means
alevy of the armed force for'a definite purpose, three of which
are stated in the text; a pledge for right; and a pledge
for international regulations. For three purposes the king
was entitled to call the people together; for a fair, for a
meeting for correction, or making a contract, or for the pur-
pose of accompanying himself to the boundary.®* The para-
graph commencing in page 335 states:—“There are now
four rights which a king pledges his people to observe.”
By this, having reference to the passage which follows,
should probably be understood the rights which the king is
entitled to exercise as against the people ; the measure and
extent of his exccutive authority. The first right mentioned
is the right of “ Fenechus "-law, but it is added :—* It is the
people who proclaim it. It is the king that proclaims the

* Page 333.
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other three/rights;and dt/is the king that enforces them.”
The enactment of rules to bind the people rested with the
people themselves; the king had no legislative power; he
enforced obedience to the law, but could not himself enact
one. As the idea of the enactment of a new law, in the
correct use of the term, was quite foreign to the state of
society with which we are dealing, this perhaps might be more
correctly expressed by the statement that the people de-
clared the custom, and made the regulations incident thereto,
and that the king carried them out into execution ; having
reference to the second right attributed to the king, the
“ Fenechus ”-law proclaimed by the people dealt with the
division and management of the tribe land, which at the
present day is the all-engrossing business of the Swiss Com-
wunes. .

The second right of the king is defined as “a right after
they have been defeated in battle, and he consolidates his
people afterwards so that they are not broken up; and a
right after a mortality.” Both of the circumstances under
which this right of the king arose, are cases in which the
tribe had. suffered the loss of many of its members, and the
relative proportions of the several households had been
materially altered, and for the stability of the tribe, and to
ensure cultivation, it would be requisite to redistribute the -
tribe land among the surviving members. The extreme case
of a tribe having been driven out of its original territory,
and establishing itselfin a new district, would be an instance
of the circumstances under which the exercise of this
unusual authority on the part of the king would be neces-
sary ; 8o also if, by any casualty, a large proportion of the
tribe perished (we frequently read in history of the destruc-
tion or banishment of an entire gens), the result must have
been, to a greater or less extent, a recasting of a mode in
which the tribe land was distributed.

The third right is defined as that of the King of Cashel
in Munster, that is, such well-known rights as the King
of Cashel, taking him as the leading case, is understood

* Page 835,
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to possess.* Three such are enumerated, the first of
which is obvious enough, “the right to help him to
drive out foreign races.” The right secondly mentioned,
“ g right for the sowing of seed,” is not so simple or easy
of explanation. Dr. O'Donovan explained it as a right of
the head king, when the under kings were fighting among
themselves and neglecting their legitimate business, to
compel them to abstain from hostilities, and “to sow their
lands.” This i3 a remarkable instance of the habit of
attributing the morals and ideas of the nineteenth century
to the members of a semi-civilized community, and assuming
that they did act as we think that we ourselves ought to

* This passage in the original text manifestly refers to the celebrated Psalter
of Cashel, supposed to have been written by St. Benean (or Beniguus) to appease
his relations, justly indignant that he, being a Munsterman, had blessed Con-
nacht, whither he had been sent by 8t. Patrick to preach Christianity.
“ Cognati Sancti Benegni, ut populus Eoganim Casselensis, Olildiana progenies,
et alii Momonienses, audito preedicto ejus facto, non parum offensi et contra virum
Def indignati dicuntur. 8. autem Benignus, ut istam offensam aliquo grato
délueret obsequio, famosum fllud chronicon, quod Psalterium Casselense nuncu-
patur, inchoavit et composuit; in quo non solum totius Hiberniee Monarchorum,
sed specialiter Mumonis, acta, jura, prerogativee, et successio censcribantur.”--
Colgan, Trias Thaum, ¢. 33, p. 205. If we are to assume that the Book of
Rights practically represents and contains the substance of the Psalter of Cashel,
the “ right of a king " refers merely to the amount of food and supplies which he
was entitled to receive from his feudatery chiefs. The Book of Rights is singu-
larly devoid of any legal information or value whatsoever. If the author of this
treatise was acquainted with the Psalter of Cashel, or the Book of Rights, it is
difficult to understand how he has placed the feudal relation of the kings and
their chiefs upon the taking of cattle and food rent, and not upon the reccipt by
the chiefs of the extravagant and fabulous gifts stated in the Book of Rights,
The gifts represented in the Book of Rights, as presented by the King of Cashel
to his feudatories, are, of ccurse, imaginary ; but that a ‘‘king of companies”™
should take from the head king fifteen cumhals of cattle as his proportionate
stock, and pay eight cows as the food rent of his house, is equally incredible. It
would seem that both amthors, each after his own fashion, were desirous of
stating the relative positions of the King of Cashel and his under kings. The
relation was created by the reccipt by the inferior from the superior of some
benefit, and a subseqnent render of service in consideration of it. The actaal
transaction may have taken a merely symbolical shape, which the author of the
Book of Rights has exaggerated in a poetic (?) form, and the author of this tract
described in accordance with the usage prevalent among the lower classes. As
there may be some who believe that St. Benean wrote the Psalter of Cashel, I
do not rely upon the reference to that work as a conclusive evidence of the date

of this tract.
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have acted if placed in their position. If the over-lords had
exercised this right it would have been very fortunate for
the general body of the people, and the greater part of the
annals would never have been written. The simplest ex-
planation appears to be that the king could enforce the
cultivation of the tribe-land in the ordinary course of cus-
tomary husbandry. The third right is that “ of lighting up
religion, such as is found in the right (or law) of Adamnan.”*
The historical celebrity of the “ Cain-Adamnan ” arose from
the rule exempting women from liability to military service;
but this rule was only one of the clauses, and the reference
here made seems to be to those enacting the performance of
specified religious duties. ’

The rank of the king was regarded as official, not
personal ; if, therefore, he engaged in the labour fit only
for a plebeian, he was for the time being reduced to the
plebeian grade, and his dire fine assessed accordingly.
The four occasions when he thus lost his status were
when he used a clod-mallet, or a shovel, or a spade, or
when he travelled alone. The reason for this latter rule is
remarkable: “This might be the day upon which & woman
alone (without witnesses) might swear her child upon a king
a day upon which no one could give testimony but kerself
alone,”* a rule not devised for the protection of the moral .
character of the king, but to prevent the danger of the
introduction into the family of the king of spirious bastards,
and to guard against such mischief as was caused by the
facility with which Shane O’Niel acknowledged all children
attributed to him. 1In one other case the king lost his status,
and was entitled to the “dire "-fine of a non-noble person:
when in retreating from battle he was wounded in the back.
Upon this point the author remarks, with characteristically
trivial accuracy, that the rule did not apply when the
weapon had passed through the body and came out at the
back.*

The days of week are in this treatise portioned out to the
various duties and pleasures of the king.* He abstained

* Page 833.
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from 'labour on Sunday, but his “ occupation ” upon this day
was drinking ale, and distributing it to others, “he is not a
lawful Flaith who does not distribute ale every Sunday.”
Strange to say there is no allusion to any religious ceremo-
nial, an onrission the more remarkable as the author writes
under evident ecclesiastical influence. The remaining days
of the week were appropriated as follows : Monday to public
business (“for causes for the adjustment of the people”),
Tuesday to chess, Wednesday to coursing, Thursday to
marriage duties, Friday to horse racing, and Saturday to
announcing his decisions (“giving judgments”). Such a
* passage is'ample proof how much of the details and arrunge-
ments in this treatise are purely fantastic. No one for a
moment imagines that a king spent his time in the absurd
routine here suggested; yet it is not, in our opinion, more
imaginary than the preceding specification of the size of the
houses and the amount of the furniture of the respective
grades of society. Such a work as the present can be relied
upon in its general results only ; as to the numerical details
we have no means of distinguishing which are imaginary
and which are exact.
" The king was responsible, both to his own people and to
externs, for illegal or irregular seizures or requisitions ; this
appears in a negative form from the exceptions to his assumed
liability. The three excepted cases are: (1) the requisition
levied upon a rebellious and reconquered territory; (2) a
requisition upon the members of his own tribe when an extern
king was his guest; when there was an unusual demand
upon his hospitality; (3) the seizure of dry cattle which
have trespassed upon the tribe waste. In the two latter
cases the cattle were to be restored, which proves that what
the author was treating was not the return of (or payment
for) the goods, but the consequences of their illegal seizure.
The duty of hospitality is strongly enforced upon the
. king; such is the meaning of the paragraph commencing,
“There are three fastings which bring no offence to a king."*
The fasting alluded to is not the fasting of the king, but the
* Page 387.
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-fasting of \his |guests ;-a failure in the duty of hospitality is

only excused by the absolute want of the means of pro-
viding the necessary food; what we should express in one
general term is here stated in the form of three special ex-
ceptions. At the conclusion of the tract,the author describes
an Irish king sitting in state at the head of his retainers
and court; and in the passage it is certain that he has
omitted no detail which, in his opinion, enhanced the splen-
dor, or testified to the power, wealth, and luxury of a Celtic
prince of the period.* At the south end of the house
which must be understood to be a large four-sided hall, are
posted the body guards of the king, four in number; these
are not men of his house, or of his tribe, but broken, land-
less men, whom he had freed from dungeon or gallows, or
from servitude of the lowest grade, men without tribe or
home, who existed ounly as the hirelings of their masters ; the
man, whose life the king had spared in battle, was not con-
sidered as sufficiently in his power, “for he may lay hands
upon him and kill him out of devotion to kis own chief or
people”—such a man could not be trusted, for he had a tribe
and home to which he might return. The four guards sur-
round the king—one in front, one in the rere, and one on
either side; to secure the fidelity of these mercenaries, they
are watched by another stranger, one of the hostages fur-
nished by the subject tribes, or the under kings; it is easy
to see that if this man was a hostage for the fidelity of his
tribe, they in turn were securities for his personal fidelity
to the king, to secure which, further, he was allotted land to
the large amount of seven cumbhals, equivalent to the honor-
price and judicial value of an under king; he is seated by
the guards behind to watch their actions. From the king’s
right hand, along the east wall of the hall, are ranged suc-
cessively his guests, his poets, his harpers, flute-players,
horn-blowers, and jugglers ; opposite the king, at the other
end of the hall, sits his champion, who would be described
in an Eastern court as “his chief fighting man;” on the
king’s left hand, along the western side of the hall, are -

* Page 839,
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ranged his' wife, his brehon, and his “ saer "-tenants, or noble
_ vassals ; at the door is stationed a “man of deeds,” to keep
it; before the champion and the doorward is set up the

spear of each “against the confusion of the ale-house;”.

close to the champion, in chains, stand the “unredeemed
hostages,” whose appearance in fetters was manifestly an
essential portion of the spectacle. Having exhibited the
king in fulness of his power and splendour, the author asks :
“Which is greater, a king or a bishop? The bishop,” he
replies, “is higher, because the king stands up (o salute
him), by reason of religion. A bishop, however raises his
knee to a kmg e
The impression produced by the Crith Gabhlach as to the
condition of the Irish people at the date of its composition,
is very unfavorable. Their houses must have been small
and ill-furnished ; the length of the house of an “ og-aire ” is
set down as seventeen feet—about the size of the cottage
of poorer class of farmers of the present day—and the house
“of the head king is stated to measure only thirty-seven feet
in length; from this we must conclude that the habits and
mode of life of the upper and lower classes were very simi-
lar; the houses would seem to have consisted each of one
room only ; the description of a house, as having so many
“ beds,” not rooms, in it, shows that they all slept in one
chamber; the houses were wood, or wattle-work, of a very
unsubstantial character; the back house so often alluded to
was probably a detached kitchen ; the furniture described is
of the simplest nature, and in insignificant quantity ; al-
though some golden and silver articles are mentioned, there
is scarcely an allusion to rich dresses, jewels, personal orna-~
ments, or works of art; the ordinary diet seems to have
been of the coarsest description ; and it is remarkable that
there is no allusion to wine throughout ; the description of
the king’s court must be very much exaggerated, or the size
of his house under-estimated, for it would be impossible to
- crowd into a room of thirty-seven feet in length, the nuinber
of persons detailed as forming his court and retinue ; the
* Page 839.
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want of refiicident’ in manners is marked by the fact of the
champion and man of deeds at the palace retaining their
spears “ against the confusion of the ale-house.”

The old tribal organization continued to be the supposed
form of their social system. Wo read of the king calling his
people together for various purposes, and of the people them-
selves declaring the “Fenechus” law, but the universal system
of commendation extending from the low “ mbidboth” man
to the king of companies (every one of whom received cows
from a superior, and paid his food-rent), and the masses of
non-free tenants who swelled the retainers of the “Aaith,”
prove that the new system of personal relation was being
rapidly substituted for the bond of tribal union; the tribe
lands had been monopolized by the noble class ; whether by
grant or force, fairly or unfairly, is unimportant. The
double process is summed in the Latin sentence—* Heec ferd
pascua data sunt depascenda sed in communi; que multi
per potentiam invaserunt.” As a natural consequence, land-
less men and “fuidhirs” abounded ; the general instability
is proved by the custom of hostages, and the presence of the
foreign retainers who surround the king; and the rules, as
to the maintenance of the wife of the mercenary soldier,
show that the hired gallowglass, the curse of Irela.nd was
not unknown.

The Crith Gabhlach may be fairly cha.mctenzed as the fan-
tastic production of an antiquarian lawyer of a strong eccles-
iastical bias, composed at a date at which the tribe system
was breaking up, and the condition of the people, both
moral and material, had much deteriorated. The work is
of the highest value as an antiquarian treatise, rather on
account of the general principles which it assumes, and the
incidental statements which it contains, than from the
accuracy of its classification, or the truth of its minute de-
tails; and any deductions founded upon a belief in its
historical value must lead to conclusions involving the too
common error of substituting an imaginary, for the actual,
condition of a people. .
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XIL
SEQUEL To THE CRITH GABHLACH.

This tract deals with the same subject as the preceding,
and can be advantageously considered in connexion with it.
In the original manuscript no special title has been prefixed
to the treatise, and for the purpose of the present volume it
has been named the sequel to the Crith Gabhlach, implying
that the subject dealt with in the preceding tract is further
discussed in the present, but not that it was a work by the
same author, or composed by another author as an appendix
or continuation of the Crith Gabhlach ; in the last section
of the introduction it has been sufficiently shown that two
different schemes for the sub-division of the rank of society
are adopted by the respective authors, and that, so far from
being complimentary, the latter tract is contradictory to the
former.

The legal rights with reference to which the several
ranks are classified by this author are specified by him as
nine in number. As stated by the author, these appear to
have been as follows:—(1) the greatest and least number of
attendants brought by them to their cosherings upon their
tenants, or accompanying them as their “company in the
tribe ” ; (2) their feeding, probably the amount and nature
of the food to be provided for them; and the amount of com-
. pensation to be paid to them under the following heads :—
(3) for “esain”; (4) for wounding; (5) for insulting ; (6) for
the violation of their protection; and as (7) their honor-price;
(8) also the obscure fines described as “ blush ”- and blister-
fines; (9) and their exemptions before and after refections.®
Although the classification may have been originally made
with reference to these several heads, the detailed rights and
duties of each class are very imperfectly stated, and all
reference to some is wholly omitted. It is remarkable that
to a large proportion of the classes specified the alleged
grounds of the classification, certainly the greater portion

* By ‘“‘exemptions ” we should understand “ privileges” in the full extent of
the word; either special rights or special duties, the enjoyment or performance of
which distinguished the individual from the general mass of the nation.
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of them are/inapplicable)and that there is not any reference
made either to their proportionate stock and food rent, or
the sizes of their dwellings, matters dealt with in detail by
the author of the Crith Gabhlach, The twenty-six classes
stated in this tract of the classes of this tract are enumer-
ated downwards, that is, commencing with the head king,
and proceeding downward tothelowest grade,butitisperhaps
more convenient in considering them to adopt the inverse
order, and to proceed from the unfree classes as the natural
basis. The nine last classes are intended to comprise the indi-
viduals, not members of the tribe, either as originally unfree,
or as having lost their original status; they are described as
not possessing a holding,or talents, or followers, and therefore
not worthy to form part of the assemblies, or companies of
refection, nor entitled to “dire” fine, or to enter into
securities or give evidence. They are evidently regarded
not as servile, but unfree, having no status, and possessing in
theirown personsno legalrights; it would follow fromanalogy
that their persons could be protected and their property
secured to them only by the intervention of some member
of the tribe, in whose “hand” they would technically con-
sidered to be.

When the definitians of these nine classes are considered
it appears that they are not arranged with reference to their
respective rights, for they are all described as possessing none,
but rather with reference to the causes whereby they had
lost, or did not possess, any recognised status, and that the
nine classes are sub-divisions of one class, distinguished from
each other by purely accidental circumstances. The ranks
thus enumerated are as follows :—

() A “henchman,* a soldier of a good race "—the nearest.
to the hip of a leader when going to the meeting, who,
with his wife, was entitled to free feeding, and a fine
for certain injuries. This is clearly a description of
the immediate followers of the King; either of the four
personal attendants who surrounded him in his hallt or
of the mercenaries whose wives had sick maintenance in

* Page 853. t Page 389
' o .
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right 'of ‘their husbands.* The description in the Crith
Gabhlach of the class of persons with whom the kings sur-
rounded themselves, proves that they were selected precisely
because they were not members of the tribe, and, therefore,
bound to the lord by simply personal interests.

(5)t The freeman who had “lost his patrimony, his lands, and
his stock, and did not possess anything throughout the terri-
tory visibly or invisibly.” By the loss of all his property the
freeman lost also his status. This class must be distin-
guished from the “mbidboth "-man, the lowest class in the
Crith Gabhlach, who, as having cattle lent to him by a lord,
and paying food rent for his house, did possess a certain
amount of property, however small, and therefore retained
his status.

() A “cow grazier of a green,"t+ a term used meta-
phorically to express the case of the freeman who has lost
his status, not from poverty, but by reason of disgraceful
.cowardice—a man dishonoured, as the Greeks expressed
it, by having lost his shield ; he is described as keeping his
cattle within the green or enclosure near his house, and not
daring to drive them out into the common pasture through
fear of the wolves.

(d) A “Baitse "t tenant, of whom no description can
be given except that contained in the text:—“A man
who is not freed by profession or residence; that man
does not belong to a company, who has not the deeds
of a champion in him. He does not go security, nor is he a
pledge with a chief or a church, because it is a sunbeam he -
is called.”

(¢) The fifth class is described as “a man matched with
a bad wife, by whom he is rendered deranged and un-
steady ; such a person is defined as an “oinnit."t Extra-
ordinary as are some of the definitions of the Brehon
lawyers, it is impossible to believe that the author of this
tract seriously intended to express what these words, in their
plain and ordinary meaning, state, and not to suspect that
an ancient and forgoiten rule, either as to the origin or

* Page 331. t Page 353.
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some specific ‘acts'of the wife, survives in this appa.rently
absurd description.

(f) A “midhlach ™ person, an effeminate, unwarlike
man, a coward or an imbecile. As the coward has
already been enumerated under the head of the “cow-
grazier of a green,” this cluss may more properly include
idiots and imbeciles ; the added words “so that he is the
material of a victim to be given on account of the territory ”
(if the translation be correct), might mean that he was a
very fit person to permit to be killed in expiation of a blood
feud. The word “cimbid ” admittedly means a man whose
life is forfeited, ““a victim,” and the text appears to refer to his
being utilized in this fashion, when it speaks of being or
affording the “ material for a cimbid.”

(9)t A clown, mountebank, or buffoon, not a jester simply,
but what we should call an itinerant tumbler, dishonoured
because he “went out of his shape before hosts and crowds.”

(k) A “rias-caire” man,t “a robber whom his race and
family shun, a violater of ‘cain’ law, and of law, who goes
from marsh to marsh, and from mountain to mountain,” or
as it is also explained, expressive of the latter fate of such
an one, “a rath-builder who is enslaved to a chief and a
church.”

And lastly, (¢)t The person described as “a crumb-fox, who
gets the crumbs of all food natural and unnatural, whatever he
crunches or eats is his;” by which may be meant a starving
roguish outeast ready to appropriate and consume the frag-
ments of other’s victuals,

These deacriptions of the unfree men throw a light
upon the meaning and intention of the author’s classi-
fication ; he is not merely stating the legal grades and
acknowledged ranks of society, but arranging the men
of the society in which he lived, with reference both
to their actual rank and supposed respectability, as he ex-’
presses it when he says that persons are estimated not only
by form and race, land, tillage, and property, but also by
theu‘ profession and worthiness. It is very natural to speak

* DPage 353, A t Page 855. 9
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with' contempt -of ‘cowards, fools, mountebanks, &c., but no
one can contend that these various disreputable characters
were acknowledged steps in the social hierarchy, which had
its culminating point in the head king.

If a writer of our own day undertook to describe the
various ranks of English society, and having commenced
with the following:—*Tramps, housebreakers, acrobats,
idiots, henpecked husbands, cashiered officers, insolvents,
&ec.,” finally concluded with the “bishops, earls, marquises,
dukes, the Lord Chancellor, and the Queen,” we should
understand that he had confused the ideas of legal rank and
social respectability in a hopeless manner ; and yet any such
work, if preserved to a date at which a wholly different form
of society had been substituted for that now existing, would
be valuable to the antiquarian of the future as illustrative
of the gradations of our society ; but we may hope that
enough of our literature will remain to prevent the occur-
rence of the mistake that insolvents and acrobats were ranks
_ in society in the same manner as dukes, or that insolvents
and housebreakers were permanent castes.

Bearing in mind the fashion after which the classification
of the unfree persons has been constructed, let us turn our
attention to the seventeen classes into which the free mem-
bers of the tribe are divided. If we refer to the table in
page cxcvii it will be observed that the ranks not common
to both the systems of classification in this tract, and in the
Crith-Gabhlach, are marked in italics. On examination, all
these will appear to be grades of social respectability—not
legal ranks—grades of respectability which gave those who

essed them substantial claims against the members of
their families or third persons, or affected their compensation
for wrong, but did not elevate them in the assembly above
the other freemen, or entitle them to political privileges or
grades in socicty arising from official position or public ser-
vices.

Thése classes among the nobles are as follows:—(a)*
the “aire-fine” the head of a “ fine” (probably, as before sug-

* Page 349. 4
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gested, the “ geilfine-flaith”), a person of consideration and
importance, as representing the members of the “ fine,” but
no more forming a rank in the tribe than the head of a house
as representing the several members of the household.

(b)* The “ idhna”-person, who has a number of sons who are
born to him, and of male relatives (or brethren) to the number
of thirty champions. He is entitled to free living of five from
his “ fine.” The key to the interpretation of this lies in his
right to free living from the “fine.” He must belong to a
“ fine,” and there must be other households in the “ fine,” in
which he should have his free feeding for four. His quali-
fication was the possession of sons and brothers, warriors—
thirty in all. He appears to have been the head of & house-
hold (or joint family) within the “fine,” so numerous that
the household allotment being insufficient to support them,
a certain number were supported by the remaining houses
of the “ fine.” A person, the head of a numerous household,
would manifestly be one of much power and influence in the
early stages of society.

(c) The « a.nsmth”'-person is described as one “ who
protects his’' mansion and his land. He is allowed (lit.
For him is) the wounding a person in each term of
the year. He has no fewer than twenty (attendants)
in an extern territory. He has free feeding for four on
every side, and from every chief in his ‘tuaith.’ He is en-
titled to a trusty sword for his honor-price.” As the
“idhma” was entitled to support from the “family,” the
“ ansruth” was entitled to it from the tribe. His position
involves the wounding or slaying of his others, and his
absence from the tribe-land with the accompaniment of a
strong escort. His peculiar honor-price, the sword, indicated
his office. He may be easily identified with the “aire- echt.a.”
of the Crith Gabhlach.} .

* Page 849,

t The position of the champion or defender of a territory is well illustrated by the
following passage of the Tain Bo Chuailgne:— .

‘“Cuchulainn then asked his charioteer where the great road which passed

Emania led to, and he answered that it led to A¢A na Foraire (i.e. the Ford of Watch-
ing) at Aliabh Fuaid (a well-known mountain lying at the south of ancient Emania,

-
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(d) The “dae”-person® is described as one “who for
another goes to fight his battle, when he has no help of
his family.” The poeition of.this person is determined
by his relation with neither the family nor tribe, but
with some third person or persons, whose quarrel he has
espoused. His position resembles that of a patron with a
client, or a chief to whom a poor and oppressed man com-
mends himself. Perhaps the description is intended to apply
to the leader of hired gallowglasses, the condottiere of the
period, which interpretation is rendered probable by the
phrase, “ he is entitled to free feeding and that of his sol-
diers.”t A character of this description, undoubtedly, never
formed one of the normal ranks of the ancient tribe.

in the present county of Armagh). ¢ Why is the ford called the Ford of Watch—
ing?"* said Cuchulainn. *Because,’ said Ibar, ¢ there is an Ultoman champion
constantly watching and guarding there, in order that no warriors nor foreigners
should unperceived enter into Ulster, without being challenged by him to battle ;
and the champion must answer for any such challenge on the part of the whole
province.! ‘Do you know who is at the ford to-day ?' said Cuchulainn. *I do,
indeed ; it is the valiant and victorious Conall Cearnach, the Royal Champion of
Erinn,’ said Ibar. ¢ Well, then,’ said Cuchulainn, ‘you drive on until we reach
that ford.' "—Translated by Mr. O'Curry. “Manners and Customs of the
Ancient Irish,” vol. ii., p. 865. .

* Page 849,

t He, whose causa the *“ dae "-person asserted, can scarcely have been a private
individual, if any system of tribe law whatsoever existed, nor again can we
understand a private individual supplying free feeding to him and his soldiers.
The employer of the ‘ dae ”-man and his mercenaries must have been at least a
tribe chief, and the sentence, * when he has not the help of a family,” expresses the
independent position towards his tribesinen, which a chief enjoyed who had
secured mercenary support. The * dae "-man would thus be the leader of the mer-
cenary guard, or head of the housecarls of a chief. Such bodies of men were called
 Lucht Tighe,” or Household Troops. The Luckt Tighe of Tadhy O’'Kelly, King
of Hi Mainé, in Connacht, and of Ferghal O'Ruairc, King of Breefney, were con-
spicdous at the battle of Clontarf, A.p. 1014. In 1598 Hugh M‘Guire, Lord of
Fermanagh, marched to battle with the people of his own territory, and a body of
¢ Ambhuis,” or mercenary household troops drawn from other territories or countries.
The regular organization of these household troops, or bodyguards of the chieftain,
appears from the names of divers places; for example, we know that there was
anciently a district in Monaghan called Lucht Tighe mhic Mathgamhna, that is,
MacMahon'’s Household, because it was exclusively devoted to the maintenance
of the chief's household troops, who thus “ were entitled to froc feeding on all
sides,"—0'Curry. * Manners and Customs of the Ancient Irish,” vol. ii., p.
891-2.
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The threée/classes of the (¢) “'ogflaithem,” (f) “ lethflaithem,”
and (g) “flaithem of one vassal,”* are merely sub-divisions of
the poorer “flaiths,” with reference to their income, the
amount of which naturally depended upon the number of
their tenants; but there is no reason to believe that the
rights of a flaith were measured in accordance exactly with
the number of his tenants. Undoubtedly the “flaith,” who
had a large number of tenants who swelled the train of his
retainers, and paid him food rent, which enabled him to sup-
port others, was a much more important person than the
“flaith” with few tenants, and that poor broken-down
* flaiths” with one, two, or three old tenants were very little,
if at all, above, in public consideration, the cow-owning
churl, who was rising into the noble class.

It appears from a passage in the last tract published in
this volume that the descendant of “ flaiths” might fall back,
under certain circumstances, probably the want of qualifying
wealth, into the non-noble class ;+ but there are no grounds
for considering that the “flaith” below the aire-tuisi were
legally divided into ranks in the exact ratio of their fortune.
The differences as to this point between this list and that -
contained in the Crith Gabhlach are very instructive as to -
the mode in which these detailed enumerations were com-
posed, and the reliance to be placed upon their numerical
statements. In both lists the bo-aire takes the highest posi-
tion among the non-noble classes ; and the ranks above that
are “flaiths ” or noble; the entire body of the “flaiths ” be-
low the rank of the “aire-ard” (or that of aire-echta?) are
included, according to the scheme of the Crith Gabhlach, in
the rank of the “ aire-desa ”; if the four classes of the “ aire-
fine,” “ idhna "-person, “ansruth ”-person, and “ dae "-person,
be struck out of this list as not representing classes properly
so called, the three remaining classes of the “ogflaithem,”
« lethflaithem,” and “flaithem ” of one vassal remain, who
must fall within the class of the “aire-desa,” as defined by
the Crith Gabhlach ; but the qualification of an “ aire-desa,”
as defined in the Crith Gabhlach, was eleven tenants, and °

* Page 351. t Page 381, 1. 9.
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he was entitled to feeding for ten couples. It is evident
therefore that many of the “aire-desa” class cannot have
had the wealth specified in the Crith Gabhlach as the quali-
fication for that rank, and that, despite the diminution of
their wealth, they still continued “flaiths,” as long, if werely
on the statement in this tract, as they had a single vassal
This is perhaps what is implied in the definition in this
tract of the “ aire-desa,” as “a man who had preserved the
patrimony of his father and grandfather in the same condi-
tion as he had found it before him, and who accumulates.”®
The name in this tract of “ flaithem” of one tenant may, pro-
bably, at the date of this tract have been equivalent to the
French termof the last century, whichdescribed averyimpecun-
nious nobleman, as the seigneur of a duck pond, the smallest
conceivable amount of real estate which enabled him to assert
his position as a seigneur. The “ uaitne ” person, as described
in this tract, might be supposed to represent an office, and not
a class, but it is clear that there must be interposed between
the “ bo-aire ” and the members of the unfree classes, a class
representing the freeman without the full property qualifica-
tion of the “bo-aire,” and the amount of the honor-price of
the “mbedboth” and the “uaitne” man being identical,
there are sufficient grounds for considering the two names
as ditferent designations of the same class.

It is important to submit the schemes of rank contained in
these two tracts to close examination, as the apparently
anomalous character of the Irish tribe has been chiefly pro-
duced by the assumption that the Crith Gabhlach should be
admitted as an exact and historical document, and its
numerical statements received without reserve as truthful
representations of existing facts; so long as this mode of
treating the Brehon Law tracts holds its ground, the ancient
Irish tribe system must continue to be considered, as it has
unfortunately too long been imagined, as an exception and
an anomaly, a maze of technicalities incapable of disentangle-
ment.

The tract next proceeds to deal with the ranks of the

* Page 849.
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learned professions, before enumerating those of the church;
the mode in which the various ranks in the several scales
are considered equal to each other, and a harmony attempted
to be established throughout, appearsin the following intro-
ductory passage :—“ The distinctions (or titles) of wisdom
(literary professions) now are different from the titles of the
laity, because it is a “cumhal” of increase of honor-price,
which each grade of the church takes, from the lighter of
candles up to the psalm singer. It is by seds, however, the
increase of the “ fine” grades and poets progress from low to
high. Their proof and their denial too correspond; “a bishop
and a king, the origin of all chiefs,” &c.*

The classification of both the Ollamhs and poets is
plainly merely an exercise of the imagination; the
epithets and ranks are founded upon conceits, analogies,
and plays of works, and there is no practical informa-
tion to be gleaned from them. Upon the other hand,
the discussion as to the “dire "-fines of ecclesiastics is
one of the most interesting passages of the Brehon Law
tracts, as illustrating the period between the break up of
the Columban system and the institution of a regular epis-
copal hierarchy. The discussion upon this subject com-
mences with the following extraordinary passage :—

“ What is the highest dignity on earth? The ngmty of
the Church. What is the highest dignity which is in the
Church ? The dignity of a bishop. A

“The highest bishop of these is the Bishop of Peter’s
Church, because it is under his subjection the chiefs of Rome
are; and they are not under the subjection of anyone who
has not virginity, or repentance, or lawful espousal; and it
is to him that seven cumbals are payable for every degree
of the seven degrees (or orders) that are upon him, if there
be eric-fine for him at all; if not ‘eric’-fine, there is to be
the death of a person for it.

“ Where is this to be found? It isin the tract which
Augustine wrote about the degrees of the Church, and of
their dire fines ; and of their non-feedings, and the particular

* Page 855.
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law of the church of Pcter, and the emperor of the whole
world.” .

The scheme upon which the cleric are arranged is a
double gradation partly connected with the orders in the
church, and partly in connexion with the religious condition
of the individual. Itis needless to observe that the moral and
religious merit of the individual is referable solely to the
one virtue of continence ; but it is certainly surprising that
the author arranges all classes of the church, inclusive of
the recluses into the three classes of virgins, married, and
repentant. Every fine must, therefore, be the result of three
quantities :—the official position, the moral state of the
injured cleric, and the nature of the injury inflicted. It is
impossible to construct in a tabular form the amount of
compensation payable in each case, as the results stated in
the text do not all coincide with the theory on which they
are professed to be calculated. The general principle, how-
ever, is clear, viz.:—that the full amount calculated upon the
rank of the injured cleric, and the nature of the injury, is
payable in the case only of the cleric being a virgin ; this

_amount is reduced by one-third if the cleric be married, and
again by another third if he be penitent ;+ and that between

* P. 863. Can the author of this passage have heard of the * De Civitati Dei,”

. and conceived it to be a work of the character of the Crith Gabhlach?

1 The penitence of the bishop may be referable to unchastity, either before or
after his consecration. That charges of this description might be brought against
& bishop, however eminent, appears from the Confession of St. Patrick: * Post
annos triginta invenerunt me, et adversum verbum quod confessus fueram
antequam essem diaconus. Propter anxietatem mesto animo insinuavi amicissimo
meo que in pueritid med uné die gesseram in uno in und hord; quia nondum
prevalebam nescio, deus seit; et habebam tunc annis quindecem et deum vivum

~ non credebam, neque ex infantii med sed in morte et incredulitate mansi donce
valde castigatus sum, et in veritate humiliatus sum a fame et nuditate et cotidie
contra hiberione non sponte pergebam, &e.—** National MSS. of Ireland,” Vol. IL.,
Ap. IlL.1. R

The Brehon lawyers evidently contemplated the case of a bishop falling iuto sin:
¢ There are four dignitaries of a territory who may be degraded: a false-judging
king, a stumbling bishop, a fraudulent poet, an unworthy chieftain who does not
fulfil his duties. Dire-fine is not due to these ” (ante, Vol. I., p. 55). See also the
gloss upon this passage, the meaning of which is clear, although the translation is
questionable. 1t may be inferred that the sinful and unrepentent bishop suffered
a * diminutio capitis,” as did the king when engaged in servile occupations.
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the payments on account of injuries to clerics of various
ranks, there is to be made a deduction of one cumhal for each
grade in the ecclesiastical orders. Tt is very doubtful if the
seven grades referred to in the text are the same as the usual
ecclesiastical orders, as the clerical student and the recluse
would seem to be included in the computation. The author
appears to have considered that, in some cases of exceptional
iniquity, the process of compensation by eric-fines was in-
sufficient.

“What is the penalty (lit. debt) of wounding a virgin
bishop? Three victims (cunidh) are to be hanged for every
hand that wounded him ; half the debt of wounding is paid
for insulting him.” “ As to every person who sees, and who
does not protect him by all his strength, by all his deeds, -
and that the guilty person escapes, it is seven cumhals thaé
are to be paid for his sick maintenance and his eric fine.”*
Again—“So it is with every grade of virginity until it
comes to the case of a virgin clerie, so that there are seven
‘ cumbals’ for wounding him, or a victim.”t

These passages prove that the author not onlyimagined that
an aggravated injury of this class would entail the punish-
ment of the guilty parties, but would also require “blood” ex-
piation. These passages explain the expressions used in
reference to the ¢ midhlach ” person in this treatise, viz., that
he would naturally afford the material fora victin.. Sucha
mode of punishing or avenging crime is inconsistent with
the whole tenor of the Brehon law, and perhaps indicates
that the author was a cleric, or of clerical sympathies, who .
enunciated principles for the benefit of the church which
never formed portion of the customary law.t

* Page 363. + Page 365.

$ The doctrine of the early Irish Church of the necessity of blood-shedding as
an expiation for blood is fully set out in the poem of Dubhtach Mac ua Lugair,
supposed to have been recited in the presence of St. Patrick, and unoder the
immediate inspiration of the Holy Ghost:

“The truth of the Lord, ,
The testimony of the New Law, .
Warrant that Nuada shall die; I decres it.

Divine knowledge, it is known, decides ’ .
(To which veneration is due),
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The following passage is remarkable as a proof of the
religious ideas which existed at the date of the composition
of this treatise . —

“ There are three kinds of recluses in a church, i.e, a lay
recluse, upon whom a soul-friend pronounces his character
of approval, and who goes to the sacrament, who is in the
true unity of the church, without power of foot or hand.
It is as a grade of virginity he is paid fines. Heis of equal
‘dire’-value with a virgin clerical student ; so that there
are seven cumhals for wounding, and he is of equal ‘ dire -
fine with him in every dignity besides, and shedding of
blood, and white blow. ]

“A lay recluse upon he pronounces his character,” who
does not go to the sacrament, it is but two-thirds he reaches
to the first lay recluse.

That each man for his crime
Shall depart unto death.”——

“There was in the First Law of the men of Erin
That which God has not vouchsaved in Iis New Law.
The Trinity did not vouchsafe mercy,

Through heavenly strength to save Adam,

For it was perpetual existence

God gave him of His mercy,

Until otherwise he merited

By deserving death.

Let every one who kills a human being;

Even the king who seeks a wreath with his hosts,
‘Who inflicts red wounds intentionally,

Of which any person dies;

Every powerless insignificant person,

Or noblest of the learned ;

Yea, every living person who inflicts death,
‘Whose misdecds are judged, shall suffer death.
He who lets a criminal escape is himself a culprit ;
He shall suffer the death of a criminal.

In the judgment of the law, which I, as a poet, have received,
It is evil to kill by a foul deed;

I pronounce the judgment of death, »

Of death for his crime to every one who kills.
Nuada is adjudged to Heaven,

And it is not to death he is adjudged.”

It was thus that the two laws were fulfilled ; the culprit was put to death for
his crime, and his soul was pardoned and sent to heaven. What was agreed upon
by the men of Erin was, that every one should be giren up for his crime, that sin
might not otherwise increase in the island.' Ante, Vol. IIL, pp. 11-13 & xx—xxiv.
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“ Another lay recluse ishe who puts bounds to his passions,
and who goes to the clergy this day, upon whom a soul-friend
does not pronounce his character, or recommendation. To
the extent of two-thirds he reaches unto the middle lay
recluse.”

“A person should not wonder that there should be an equal
“dire "-fine for the lay recluses who are without virginity, if
they be beloved of God, and their works great, if their
miracles are as numerous, or if they are more numerous in
the same way that Peter and Paul were to John, and in the
same way that Anthony and Martin were; ut dixit Sciptura,
“ubi habundabit dilechtum, super habundabit gratia.”*

The author manifestly regards St. Peter as having been a
married man, and, with reference to Paul, puts a well-
known construction upon the twelfth verse of the ninth
chapter of the First Epistle to the Corinthians.

The peculiar views put forward in this tract as to the posi-
tion and duties of the clerics are remarkable,andare of import-
ance in fixing an approximate date for the composition of this
tract. The bishop, not the abbot, is the highest known
ecclesiastic, indeed of the abbot there is no mention whatso-
ever ; the marriage of the clerics is assumed as permissible,
although discountenanced, inasmuch as the married cleric
thereby to a certain extent lost caste, as proved by the pro-
portionate diminution of his “dire”-fine; the recluse is
treated as an acknowledged order in the Church, and he is
intimately connected, for the purpose of the amount of his
“dire ”-fine, with his soul-friend (“anmchara’); the Pope
was recognized as the highest bishop of the Church, and as
‘ruling over Rome ; and in the reference to the imaginary
work of St. Augustine, there is an allusion to “the emperor
of the whole world.” These indications point to the transi-
tional and obscure state of the Celtic Church after the break-
ing up of the Columban monastic system, and before its
complete reorganization under continental influence, to the
latest period of the existence of the Culdees, a remarkable
era in Celtic ecclesiastical history, which has been lately

: o Page 867.
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fully'dealt’'with; 'so' far as the scanty existing materials
permit, by Mr. Skene.* The allusion to “ the emperor of the
whole world ” may help in some degree in fixing the date of
the work. A Celtic pilgrim returning from Rome would
state the impressions which the existing state of facts pro-
duced upon him; he certainly would not be influenced by
the legal theories of the civil lawyers; the abstract idea of
" the all-ruling emperor would not occur to him unless the
power of an existing emperor were brought home to his
mind by what he saw with his eyes and heard with his ears
among the public of the city. A pilgrim to Rome during
‘the interval between the disappearance of the influence of
the Eastern emperors and the date at which the Culdees
finally ceased to exist, could have his attention drawn to the
imperial power, as a universal dominion, only at two distinct
periods—either during the reigns of Karl the Great and his
son Ludwig, that is, between A.D. 800 and A.D. 840, or after
the resuscitation of the imperial power by the Emperor
Otto in A.D. 951. The expression of the Bishop of Peter’s
Church “having under his subjection the chiefs of Rome"”
(unless this be merely a Celtic phrase expressing sovereignty),
would exactly describe the position of the Popes after the
later date. This would point to the end of the tenth or
beginning of the eleventh century as the probable date of
the composition of this tract.

From these, and the various remarkable points of differ-
ence between this tract and the Crith Gabhblach, already
alluded to, it may be inferred that the present treatise is the
more ancient of the two, and represents an older condition
of Irish society. A considerable portion of it, 8o much as
deals with ollamhs and poets, is purely fantastic, full of the
false discussions and quibbling classification so much in
vogue with Brehon lawyers, and valueless except as a
monument of misspent time and ingenuity ; another portion,
s0 much as deals with the clerics, although most valuable
from an historical point of view, cannot be considered as a
practical statement of existing law, but rather as a covert

® 4 Celtic Scotland,” vol. 2, chap. vi, and ix,
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attempt 't0/introduce -légal Cinnovations in favour of the
Church ; the residue, which treats of the classes of the tribe,
is most valuable in every respect, although in dealing with
it, and discussing the principle of the scheme upon which the
ranks of the tribe are classified, it cannot be forgotten that
it was written by the author of, or at least has been com-

* bined into one production with, the two latter divisions of

the work.
XIIL
SUCCESSION.

The last tract contained in the present has no heading or
title in the original; it has been named, for the purpose of
reference, as a treatise on “ Succession,” inasmuch as that is
the subject which the author proposed to discuss. This
work is of the fragmentary character, being nothing more
than a collection of unconnected extracts or references,
thrown together in a note-book as the materials for an
intended work. »

To this tract there is prefixed the following extravrdinary
head-note :—* By this book, if I can, in the name of God, I
will bring the senior before the junior in every case, as these
laws down here state. Beyond this I will make an inter-
mixture of their law altogether.”*

The object of the work was not to etate what were
the customary law upon the subject dealt with, but to
collect authorities in support of an argument in favour
of succession by descent and seniority, and, it may be
gathered, in opposition to the rules regulating it by per-
sonal merit, property qualifications, or election. The
author must, for the purpose of extract and reference, have
had before him a considerable number of works, which it
would be now difficult to ascertain or identify. As to the
passage near the commencement of the tract, concerning the
succession of an abbot,* it appears that the authority refer-
red to is the concluding paragraphs of the Senchus Mor
with the present annexed commentary.t

Although from its form, and the obvious intention of its

* Page 875.  Vol. 3, page 79.
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composition, this work is unsatisfactory and of no authority,
many of the extracts contained in it are both interesting and
important. Many of them support the doctrine that the
grade of an individual in the tribe was originally fixed
with reference to property, and that the loss of the qualifying
amount of property involved a diminutio capitis; eg.,
“ Qualification is nobler than age.”*
“The senior does not go before the junior, unless he be
wealthier.”*
“¢A king without property is no king,’ .., as to tenants
and kine.”t
“‘No unproductive person merits a share with the Feini,’
1.e., the person who is barren, without property, without
worthiness, does not merit a noble share of ‘smacht’-fines
or sick attendance, according to the ¢ Fenechus -law.”}
“¢Let no wandering men pass judgment,’ ie., there shall
be no honor-price for the person who is wandering about
without property.”}
“The inferic. man with property is put into the land, or
_ the chieftainship.”
_ Other extracts accord more permanency to the status of
a noble when once established. The “aire-forgaill” chief
deserves a chieftainship or an abbey,” even though he had
but his arms or his raiment, he shall have the honor-price
of a king, or of an “aire-forgaill chief”; to which statement
the author prefixes the remark—“I wonder at this,” and
possibly considered it bad law.§ Other extracts prove that
among the Celts, as elsewhere, the claim to the hereditary
transmission of property and office was gradually assuming
legal form :—
“The son of an abbot in the present church,
“ A fact established by sense,
“The son of the husbandman in the territory,
“The son of the king to bind the hostages."§
This is obviously a verse of some composition intended to
favour the hereditary succession to the coarbships of the

® Page 377. + Page 381.
1 Page 387. § Page 333.
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. greater mbnasteries, and even to inferior but profitable
offices.*

* “1In the monastery of Lusk, in the list of the abbots, between the years 781
and 927, we find that the second and third abbots were brothers, and sons of the
first abbot named in it; that the fourth abbot and the prior were brothers; that
the son of the second abbot was economus,’ or house-steward ; that the fifth
abbot was son of the third; that the eighth abbot was son of the sixth; and
that the tenth abbot and the Bishop of Duleek and Lusk were brothers, and sona
of the eighth abbot. Again, in the monastery of Gleann Uissean, near Carlow,
we find, between 874 and 1016, the names of eight abbots and one Asrcinneck, or
Erenagh. Of these, the second and third are brothers, and sons of the first ; the
fourth and fifth are brothers, and sons of the third; the sixth was foster-son to
the second, while his son was dircinneck, or Erenagh ; the seventh abbot was son
of the fourth, and the eighth grandson of the second. Here the whole are direct
descendants of the abbot who died in 874.  Thus we find that the office of
‘ economus,’ or house-steward of Armagh, was hereditary from 779, when the
death of Cearnach, son of Suibhne, who was bishop of Armagh, is recorded,
when he is called economus of Armagh. He is succeeded by three sons, one
after the other. His grandson, by the third son, is bishop and anchorite of
Lann Leire. The son of the latter is abbot of Lann Ieire,and ‘ economus’ of
Armagh, whose son agaia is abbot of Lann Leire. Bat, perhaps, the most in-
structive example is connected with the celebrated monnstery of Clonmacnols.
Torbach, abbot or primate of Armagh in 812, was the son of one abbot of Louth,
and the father of another abbot of the same place, and from him descended a
family who filled many offices connected with Clonmacnois, and among them we
find that even anchorites married, and were succeeded by sons. The family were
called the Ciuel Torbaegh. Their connexion with Clonmacnois began with his
. son Aedhagan, who died on his pilgrimage at Clonmacnois in 834 ; and his son

Eoghan, the anchorite, who died in 843. Eoghan's son, Luchairen, scribe and

auchorite at Clonmacnois, died in 868 ; and in 893 his son, Egertach, the dircin-

nech, or Erenach of Eaglais-Beg, or the little church of Clonmacnois, died. In

947, the son of the latter, Aenagan Erenach, of the little church, and bishop and

pure virgin—that is, unmarried—died; and in 953 his brother, Dunadhach,

bishop of Clonmacnois, whose son, Dunchadh, Ferleighinn, or lector of Clonmac-
nois, and its anchorite, afterwards head of its rule and history, died in 1005. He
was father of Joseph, who was anmchara, soul-friend or confessor of Clonmacnois.

Joseph's son was Conn na-mbockt, or of the poor, who appears in the * Annals of

the Four Masters,” in 1081, as * Head of tbe Cele De, and anchorite of Clon-

macnois, and who invited a party of the poor of Cluain at Isael Chiaran, and
who presented twenty cows of his own to it. And Conn was father of Maol-
chiarain, Coarb of Ciaran, or abbot of Clonmacnois. It is unnecessary to follow
this further; but it is obvions how prevalent at this time in Ireland was the
marriage of the clergy of all classes, and the perpetuation of their ecclesiastical
offices in the lines of their descendants, and that it had even broken down the
asceticism of the anchorite, and the canonical rule of the Cele De in this respect.

In Scotland we find that the territory of the old monasteries was called Abdaine,

or Abbacy,a word represented in Latin by Abbatia or Abthania, and had, to a

great extent, passed into the hands of laymen, who often retained for several

»
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The most important extracts here contained have refer-
ence to the rule of three descents, before referred to, which
determined the status of an individual with reference to
that of his father and grandfather, viz. :—

“ He is & disease of evils after three persons.”*

“He is a hill of chieftainship in the third person.”*

“For it gives a prescription of acknqwledgment; three
heirs have succceded one another.”*

. generations the name of abbot. The territory termed the Abthania of Dull,
which was of great extent, and included the modern parishes of Dull and Fortin-
gall, seems to have been in the hands of Crinan, the lay abbot of Dunkeld, and,
along with the possessions of the latter abbacy, must have placed him on & par
as to power and position with the great Mormaers of Alban."—Skene: Celtic
Bcotland, Vol IL, p. 841.

The causes and the resuits of the marriage of clerics in Ireland and Scotland
is thus stated by Mr. Skene:—

“In the early Monastic Church of Ireland celibacy was enforced upon at least
one class of the monks, for the saints of the second order refused the services of
women, separating them from the monasteries; but still there was a succession to
the abbacy, the tribe or family in whom it was vested providing a fit person in
Orders to fill the office ; but when the stringency of the monastic rule was broken
in upon, under the influence of the secular clergy, marriage was gradaally per-
mitted and connived at, and at length became general, the rebound toward a
secular state being great in proportion to the enforced strictness of the previous
system. The natural consequence was that a direct descent from the ecclesiasti-
cal persons themselves came in place of the older system of succession, and the
Church offices became hereditary in their family. The next step in the down-
ward process was that the Abbots and Superiors did not take Orders, and became
virtually laymen, providing a fit person to perform the ecclesiastical functions,
but retaining the name, and all the secular privileges and emoluments of the
abbacy. The performance of the Charch scrvice was cither intrusted to a secular
priest, who was called the ‘sacerdos,’ or sagart, or it fell to the Cole De, when
there was such a body connected with the monastery, or to both combined. The
great ecclesiastical offices thus became hereditary in the persons of laymen in two
ways—either by the usurpation of the benefice by the lay chieftains from whose
family it had been supplied, or in the family of the abbot by whose direct descend-
ants the office was filled. It must be borne in mind that prior to 1189, though
celibacy was enforced upon the monks by the monastic rale, and upon the clergy
generally as a matter of discipline, marriage, when it did take place, was not

unlawful. It was not until the second great Council of Lateran, held in that
year, declared all such marriages ipso facto null and void that they became so B
and the effect of this, where the benefice had bocome hereditary in a particular
family, was, instead of restoriug tho former clerical character of its possessor, to
stereotype their condition of laymen, and to convert them into & purely lay
family."-—Celtic Scotlund,” vol. ii., p. 838,

* Page 879.
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“They were once noble, i.c., unless his father and grand-
father were chiefs, though'he may be of the same race; as
to his origin, his chieftainship is lost to him."*

“<In which it is stated, that a chieftainship is lost,’ 4.,
during the ages of three persons.”*

“<A plebeian chief, 4., one of plebeian race, whose
father or grandfather was not a chief.”*

“ Question.—What is the ‘ansruth’-poet? His father
and his grandfather were ‘ansruth ’-poets; for every grade
whatsoever, whether chief or poet, if he parts with his
qualifications during the ages of three persons, his lotis not
equal to those who are found in possession of their qualifi-
cations during the ages of three persons, until they double
their qualification or their service.”t

These extracts clearly prove the rule before referred to,
that the possession of the necessary property, through three
generations, was requisite to give the complete status of
the rank to which the qualification was annexed ; and that,
taking a negative form, the rule was applied to the case of
those who lost the qualifying property necessary for their -
rank, and that the third in descent in such a case lost his
status absolutely, and fell into a lower grade.

But if & person acquired double the amount necessary to
qualify him for a higher grade, he became a fully recognised
member of that grade irrespective of descent. This explains
the rule in page 817, which fixes the amount of stock re-
quisite in the case of a “bo-aire,” adjoining the rank of an
“ aire-desa,” as double the qualification of the latter rank. -
The amount specified in this passage was that requisite to
make the “ bo-aire” a complete “aire-desa,” and it may be
inferred that if he acquired the amount of an “ aire-desa’s”
qualification, he became an “aire-desa ” sub modo. And in
the same way if an “aire-desa” lost his qualification, the
status of that rank was not absolutely lost until after the
death of himself and his son, when his grandson absolutely
passed into the lower grade. This partial acquisition of
status in the first generation, and its completion in the third

* Page 887. 1 Page 883.
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generation constantly appearsin ancient laws. Thus among
the Scandinavians there were the three gradations of the
Frigiven man, his son, and his grandson, the Bondr.* In
the Sachsen Spiegel, the rule is thus expressly laid down :—
“Si qui in quatuor suis generationibus, hoc est ex duobus
avis et duobus aviis, ac patre et matre indiffamati juris
est, illum in jure nemo infamare potest.” The same principle
is marked in Roman law by the specific names for each step in
the progression toward complete citizenship, viz. :—Libertus,
Libertinus, and Liber ; and explains the passage in the
speech of Appius Claudius Crassus, contrasting the full
patrician with the ordinary Quirite :—* An hoe, si Claudise
familise non sim nec ex patricio sanguine ortus sed unus
Quiritium quilibet, qui modo me duobus ingenuus ortum et
vivere in libera civitate sciam, reticere possim.”t

The first phrase quoted from this tract is remarkably
expressive, “ He is a disease of evils after three persons,”
meaning that when the father and the grandfather have
been evil, the fulness of the sins are developed in the grand-
son ; this is precisely the expression of Demosthenes, xompéc
ix rpuiyoviac tand givesthe full point tothe line in Sophocles :—

Odpaec. av piv yiap ovd ety rplrne iyd
pyrpoc pave rpldovlog, éxpavel kaxi.§

To acquire the full rights of an “aire-desa,” the “ bo-aire ”
must have qualified himself by the possession of land held
by his tenants, although he could acquire a qualified nobility

- founded upon the possession of cattle simply.

“The law styles that person a plebeian chief (a flaith-
aithech) who desires to obtain a chieftainship in right of
any other property, except in right of (other than) tenants;
and by tenants is flesh meat supplied to the chief;” and
again “ that these kings are not entitled to anything in right
of their property, t.e., their cattle.”||

* Robertson :  Scotland under her Early Kings,” Vol ii., p. 822.

+ Livy: Lib. vi., c. 40,

$ Dem. 1327. 8.

§ O. T. 1062. For the references the Editor- is indebted to Mr, Hearn's work,

4 The Aryan Household.”
J| Page 883,
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The qualification, therefore, of the chief, as founded upon
the possession’of 'land, had 'no'reference, apparently, to the
value of the land, or what would be now called his annual
income, but was based upon the number of tenants upon
his land, and the amount of their food rents; that is the
number of his retainers made up of his tenants and the other
followers, whom the food rents of his tenants enabled him
to maintain.

The right of acquiring rank in the tribe founded upon the
acquisition of property must, of course,.be understood as
applicable only to free members of the tribe themselves ; as
in all early communities the freedom of the tribe and the
right to acquire or enjoy a portion of the fribe lands may
be taken to have been practically identical.

The several tracts contained in the present volume have
been collected from the following sources :—
(A.)
oin ceécusa-o ; or, Of taking Lawful Possession of Land. Trans-
lated by Dr. O’Donovan. Vol. 1., pp. 91-123, of his official
translation, and extracted by him from T.C.D., E 3,5, and
H3,17.
(B)

bpeacha comarchcera-anopo ; or, the Judgments of Co-tenancy.
This tract is described by Dr. O'Donovan as “ Judgments of
Co-tenancy,” and was translated by him. Vol. 1., pp. 1-90,
of his official translation,and extracted by him from Ra.wlmson,
487, and T.C.D., E 3, 5, and H 3, 18. :
(€)
bech bpetha; or, Bee Laws. Translated by Dr. O’Donovan.
Vol. L, pp. 346-382, of his official translation, and extracted
by him from H 2, 15, T.C.D.
. (@)
cotbniur uipes ; or, Right of Water. This tract is described by
Dr. O'Donovan as “Of Water Mills, Mill Races,” &c., and
was translated by him. Vol. I, pp. 383-399, of his official
tmnslatxon, and was extracted by him from H 2, 15, T.C.D.
&)
masgne ; or, Precincts. Described by Dr. O’Donovan as “ Of
the inviolable space which surrounded every man’s residence,
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_ according to his rank or dignity,” &c., and translated by him.
Vol. VIL, pp. 2777-2786 of his official translation, and ex-
tracted from Egerton, 88, 54; a.a.

(F.)

vo bpesteamnur, &o. ; or, “ Of the J udgment of every crime,”
&o. Translated by Mr. O'Curry. Vol. VL, pp. 902-904,
of hig official translation, and extracted from H 3, 17, T.C.D.

(G)

téo an peapann a cincart; or, “The Land is forfeited for
crimes.” This was translated by Dr. O'Donovan. Vol. V.,
PP 23202369, of his official translation, and extracted from
Egerton, 88, 22, b.a.

(1) |
povla Tine ; or, “ The Divisions of Land.” This was translated
by Dr. O'Donovan. Vol. IV., pp. 1251 to 1253, of his
official translation, and was extracted by him from H 3, 18,

T.C.D.
@)

ve povlaib cinect Tuardy ; or, Of the Divisions of the Tnbe of
a territory. Thmwastmnslabed by Dr. O'Donovan. Vol. L,
Pp. 268 to 277, of his officiul translation, and extracted by
him from H 2, 15, T.C.D.

J.)

cquth sabLa(:. The Crith Gabhlach. This was translated by
Mr. O’Curry ; his first translation appears in Vol L., pp.
1-76, of his official translation; his revised translation is
paged as pp. 2340-2400, and the text was extracted by him
from H 3, 18,'252, T.C.D.

(K.)

Thie sequel to the Crith Gabhlach, described by Mr. O’Donovan
a8 an unnamed tract of the different ranks of society and
privileges translated by him. Vol. IV., pp. 1300 to 1314,
and extracted by him from H 3, 18, T.C.D.

)

An unnamed tract, entitled by the editors, ¢ Succession.”
Described by Dr. O'Donovan as a Tract on the law of
Succession, or paths of Judgment. Translated by him. Vol
V., pp. 2199-2220, of his official translation, and extracted by
him from Egerton, 88.

L e
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1. The present volume of tracts selected as illustrating the land
laws of the early Irish, and the constitution of the Celtic family
and tribe, p. i Whatever abstract legal propositions the Brehons
possessed to be found in the tracts. First inquiry, whether there
is an authentic archaic text, p. viii. Composition of original Brehon
text, p. x. Principle on which a translation ought to be based,
p- xi. Method adopted by editors in dealing with the text, p. xii

II. ONTAKING LAWFUL PosSESSION.—A consecutive treatise deal-
ing with the symbolic ceremonial by which an action for recovery of
land was instituted, p. xiii. ; exhibits the mode in which the judicial
authority of the Brehon arose, and the series of legal fictions
necessary to bring a defendant into court. The authority of the
Brehon the same as that of the judges in other Aryan tribes.
The Brehon system an instance of archaic survival. The Celtio
Irish never formed town communities, p. xiv. All judicial authority
derived from a system of voluntary submission to arbitration.
The origin and theory of judicial authority in primitive communi-
ties reconsidered. ¢ Custom ” defined as the acquired habits of
any human community, p. xv. Jurisdiction of judges gradually
cstablished by a series of fictions. Quarrels begin to be submitted
to arbitration of tribe, p. xvii. Method of bringing suit into court,
p- xviil

The case of the Romans considered, judicial customs of the
Quirites described and compared, p. xx. The Roman procedure,
symbol its characteristic, manuwm consertio. The peculiar analogy
to the Brehon procedure for recovery of land, which is identical
~with the Roman form up to a certain point, but modified to suit
different cases, pp. xxi—xxiii.

The case of Ninne, the son of Matech, considered. The Brehon
procedure for recovery of land described, p. xxiv.

First step towards the establishment of ongmal Judicial power
was the publication of antique formule, p. xxviii. Inconsmtenoy
between the text and commentary as to the form pursued by a
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female claimant. The leading case of the woman Ciannacht.
Seven exceptions to the ceremonial of laying claim to land, p. xxix.
Highly improbable that the ancient ceremonial was exclusively
applicable to lands let on rents, p. xxxi. The procedure further
described. The system of counter-claim, p. xxxii. Amount of
fine paid by unsuccessful claimant. Discussion of the term
“ coibhue,” and the various classes of tribe lands, p. xxxiii. Defi-
nition of “raitech” persons divided into three classes, p. xxxvi.
Horses used at first exclusively in the symbolical entry, cows
afterward substituted from necessity. Forms of procedure ended

" with reference of dispute to arbitration, p. xxxvii. Allusion
to the mode in which a dispute is decided in an Indian village
community. Mr. Wallace’s description of a meeting of a Russian
Mir to assess taxation, and divide village lands referred to, p.
xxxviii. Judicial development among the Irelandic Norse. The
procedure detailed in two trials before the Althings, related in the
Sagu Burnt Njal, p. xxxix. The foundation of the jurisdiction,
the position and functions of the Celtic Brehon clearly stated, p.
xL.  An attempt to express in distinct terms the substance of two
fragments of ancient dicta, pp. xli-iii. The case of Seither illustra-
tive of the nature and the date of the Brelion law, p. xliv.

Passages indicative of the modern and equitable mode of view-
ing the essence of the transfer of property, p. xIvi. Assertion of the
doctrine of purchase for valuable consideration without notice.
Passages laying down the ancient theory of society, p. xlvii.
Explanation of the term ¢ ternal covenants,” p. xlviii.

ITI. THE “ FINE” AND THE “ GEILFINE ” SysTeM.—No distinct
explanation of the system anywhere given in these tracts, p. xlix.
A remarkable passage in a preceding volume reprinted, explana-
tory of the mode in which property was divisible among the mem-
bers of a family, pp. 1-liii. Three distinct theories published as to
the origin and working of the Geilfine system since date of the last
volume of Brehon Law Tracts, viz,, those of Sir H. S. Maine, Dr.
W. K. Sullivan, Mr. J. F. M‘Lennan. The views of Sir H. Maine
stated and explained, p. liv. Dr. W. K. Sullivans theory quoted ;
adoption of it by Mr. W. E. Hearn. Welsh rule of inheritance
cited, p. Iviii. Mr. M‘Lennan’s theory stated, pp. lix-Ixiv. Im-
portance of the tract entitled ¢ Of the Divisions of the Tribe of a
Territory,” p. lxvi. Deductions from the tract entitled “The
Land is Forfeiled for Crime,” p. Ixix. Welsh rules.of inheritance,
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pp- Ixxv-vi. Description of the “Geilfine” system, pp. Ixxx-lxxxviii.
The rules'of succession'laid' down in the Book of Aicill considered,
p. Ixxxix. Conclusions arrived at, p. xciii.

IV. Ox TBE INCIDENCE OF FINES AND COMPENSATION FOR
CriMes. —The tract © Of the Judgment of every Crime which any
Criminal Commits” considered, pp. xciv—ci. The tract ¢ The Land
Forfeited for Crime " considered, pp. ci-ciii.

V. THE SuccessioN To LAND, p. ciii. Description of the first
land system, p. civ. The origin of succession appears to be co-
ownership, p. cv. Illustrution of the rules of succession, p. ovi.
Distinctions between various classes of tribe lands explained, p.
cvih. Three cases of liability and heirship stated, p. cviii.
Liability to pay fines, and the custom of compensation explained,
pp. cix-cx. The question of the nature of the interest taken by
the sons in the lands of & deceased discussed, cxi-cxii. Hereditary
succession and rules of desoent, PP- cxn—cxv Female succession,
pp. exvi—exvil. -

VI JupaMENTS OF CoO-TENANCY, p. cxix. The partition of
lands, p. exx.  Fencing, p. cxxi. Trespass by cattle and damages,

- pp. exxiii-cxxviii. Trespass by bees, hens, dogs, p. cxxix. Man

trespass, p. cxxx. Existence of tenants in the modern sense of
the term, p. cxxxviii. Rules laid down on the relation of land-
lord and tenant, pp. cxxxiii-cxxxviii. Several and individual owner-
ship of land perfectly familiar to Irish lawyers, p. cxxxix. Value of
this tract, p. cxl. ‘

VII. Beg JuDGMENTS, p. cxli. The legend relative to introduc-
tion of bees into Ireland given, p. cxli. This tract valuable as
illustrating modes of thought and logical abilities of Irish lawyers, .
p. cxliii. Possession of bees considered, p. cxliv. English and -
Roman law thereon, p. cxlv. The Brehon law of bees, pp. oxlvi-
cli. Commoantary thereon, p. clii.. Welsh law, p. cliii. Norman
law, p. cliv.

VI RicaT OF WATER, p. clvi Tracts of the right to con-
struct watercourses and mills. Compensation, when payable, p.
clvii. The question of ownership, p. clviii. Mr. O’Donovan’s
opinion, p. clix  Ditches divided into two classes, p. clxii. The
reason why Brehon law is difficult and obscure, p. clxiii. * Water
mills, when first introduced into Ireland, p. clxiv.

IX. PrecINcTS, the extent of each determined by a national con-
vention held at SuiaTH FuaIDH, p. clxv. Damages for violation,

q
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p. clxvi. Protection must be legal, p. clxvii. Amount of damages,
and number of fugitives allowed, p. clxviii. Mr. Hearn's descrip-
tion of the original position of the fugitive, p. clxix.

X. Divisions oF Lanps, the tract an attempt to fix arithmeti-
cally the value of a cumhal of land, p. clxx. In ancient Ireland
no curvency or standard of value, p. clxxi. The difficulty of ex-
pressing the value of land obvious, p. clxxii. How attempted to be
solved, p. clxxiii. '

XI. CritH GABHLACH, the date of its composition attributed by

Y tlxxvuDr, Sullivan to the seventh century, p. elxxiv ; by the editors to

the eighth century, p. clxxv. The early relations of Irish and
Saxons discussed by Dr Sullivan, p. clxxvi.

Change in the organization of the Irish Church, p. clxxviii
Opinion of Mr. O’Curry on the then condition of society, p. clxxix.
This tract a compendium of the rights and emoluments of the
higher classes, p. clxxx. The proper grade determined by amount
of property, p. clxxxi. List of classes, p. clxxxii. Analysis of
necessary qualifications and rights of several classes, pp. clxxxiii.
Mr. Hearn upon the subject, p. clxxxix. Extreme unreliable nature
of classification contained in this tract shown, p. cxcv. Tabular
analysis, p. cxlvi. Sequence of ranks shown in table, p. excvii.
Scale of compensation for death given in book of Aicill, p. exeviii.
The Crith Gabhlach must be regarded, to a great extent, an
imaginary work, though giving a definite picture of mode of life,
p- cxcix. Duties and rights of kings, p. cc. The week, how
portioned, p. cciv. Full description of a king in state, p. ccv.
Condition of Irish people at the date of this tract very unfavour-
able, p. ccvi.

X1. SEQUELTO THE CRITH GABHLACH, p. ceviii  Another classi-
fication given, p. ccix. Definitions of classes, p. ccix., compared
with those in the Crith Gabhlach, and closely examined, p. cexii.
Disoussion on “ dire” fine of ecclesiastics & most interesting pas-
sage in Brehon law, p. ccxvii. Important views put forward in
this tract as to position and duties of clerics, p. cexxi.

XTI. SuCCESSION, p. cexxiii. Although of a fragmentary char-
acter this tract contains some interesting matter, p. cexxiii, Most
important extracts have reference to the rules of three descents,
p. coxxvi,
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Or TARINg
LAWFUL
Posgrasion.

018 TECTUFAO.

Tocombachzaib realb paepreallaty ; modad m&mc
mbpugraice ; bactaip cpicha coma comol; aicheam

satbear Tuimnige maovon teallach mevonach; ni pipceat-

Lach Tutnige.

Tocombachtaib pealb, .1 11t vorch no 1 Luach cobgic na popin a
Fepann conep 1n vettugao 10 pip 00 buchino. Movaid maine
mbpugraite, 1. 1p Ttpe sNimnaro a nech pinenagtn vorbpium he. bac-
catp cpicha coma comot .1. coeaipos -1. bagan Leip puam na cpéa
«1. perchim no inopaigim co naccommicen « pepann o61byum anlao fin.
icheam gaibear cuinige 1. 1p wchia aem, 1 Luaichiu gabuy nech
TUIMDI 1N peanmno on Techcugao mevonach ina on céc techcugero.
Mavon teatlach mevonach .1 nocha Ly 1n pen bener vechvuga
1110 pepann oA c6T Tectuga Tuinive N penuInn ap @ « céc vetvaiste ;
aés apué opc namaimbro.  Ma pombe iy mast, manu be, anaio neaé¢ma
ocuy i taspom curmide ipudiu. W1 pipceallach guinige 1. noco Leip
m pen benup teétusao 1 in pepAND TAR clao 1 PEAIND DU TOCTUFAD
Tuimide m pepaing ap a 1 c6t tecouigdt, mana vabpa in cellat eite.

1. cro pip beipear 1n tectadug 11 amlaro 0o benao 6; abao
teopa vetmad vo vabwipt iman yepann; abao cat lae o
Tabaint 1me e ne na céc veémarde, no comad ar m cét ocur
11 1n Lo ‘oegeanac, ocur ip 1n Lo mevonad; ocup munap tinceuad
he puir 1n e 11, 11 UL Do anuno co hop in pepano ocup oa ead
fna lam, ocur plodne Loy, a popba na cét veimaive; ocup
1o bao comp. oliged Do a ponba cuict 1t 1M céT vVecmaio, ocur
ninorcect na veCmaioe mevondét, ocur bet vo tall ne Lu co nastet ;
ocuy muna Tincean ¢ ann pin, 11 oul vo amach e ne na vecmaioe
meoonci, ocuy 1o ba comp dlized o a popba cuicés 1 in veémaoro
mevonasg; ocur abao 06 cué lae ap in mbmbafb ne pe na

1 0f taking lawful possession.—The Irish for this is taken from O'D, 409,

(H. 3,17, col. 311.)
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0 TAKING ‘LAWFUL POSSESSION.‘V

' NOBLE tribes quickly obtain possession of land ; 0% xasme

it is secured to them by the work -of their Possessiox
horses; lands are not taken possession of until proof
is given ; he shall sooner get possession if from the
middle entry ; it is not true possession.

Quickly obtain, i.c. it is soon or quickly that the good men obtain actual pos-

session of theland by bringing the® requisites for taking possession intoit. The work * Ir.

of their horses, i.e. it is through the work of their horses it is justified to them. These below
Lands are not taken possession of, &c., i.e. equal ‘ cairde,’ Le. he had the
territories before, i.e. I hold or I maintain that their land is not retained by them after
that manner. He shall sooner get possession, i.e. quicker or sooner does one
obtain possession of the land from the date ¢f the middle possession-taking them
from the first possession-taking. If from the middle entry, i.e. itisnot to
the man who brings the means of possession-taking into the land for its possession
for the first time that the possession of the land belongs on account of its
first possession-taking ; /e has but an inception of right alouo respecting it. If it

- is, it is well, if not, there is a stay of ten days and the possession is his then. It is N

not true possession, Le. it is not to the man who brings the means of taking
possession into the land and over the fence of the land for its possession that the
possession of the land belongs on account of the first posseaion, unless he makes

- the second entry.

‘Whatever man brings the means of taking possession it is thus he
shall bring it : he shall give notice for the space of thirty daysupon
the land ; he shall serve notice every day respecting it during the
period of the first ten days, or according to others, on the first and
the last day, and on the middle day; and, unless he has been
responded to during that time, he is to go over to the border of the
land, having two hovses in his hand (by the bridles), and having a
witness, at the end of the first ten days; and law is due to him
at the end of five days in the first ten days, and at the beginning
of the middle ten days, and he shall remain ‘within for  day and
a night ; and if he is not responded to then, he is to go out during *
the period of the middle ten days, and law is due to him at the
end of five days of the middle ten days; and he shall serve notice® ® Ir-
upon the defendant during the period of the middle ten day A notice by
YOL. IV, B2 Co



41 *Oin Tetcugao Sipand.

Or Taxmne Deémuroe mevonaige ; no, comao i 1 céc Lo ocur iwrm to

LAWFUL

Possussioy.

. omm——

mevona¢ ocur 11 1n Lo vergeanad, ocur muna tinceap é, oul vo
anunn « pupba na veémav1 mevonaidy, ocur a nmoaceét na
vetmaroe oeigenaige, co TRian in pepaino, ocup certpt heié ey
ocur va piaone. (Cbado vo cat lae pe npe na ovelmaivt
mevonaxt; no comav 1 in céT Lo ocuyp 11 in Lo ‘mevonaé ocuy
11 1n Lo vergeanaé; ocur muna Tincean &, 11 vul vo amag, ocuy
abao 0o an mbhiobard caé Lae amutg ne ne na vecmaiot verg-
anasgi; ocup muna tincean he, 1 oul Do anunv a fopba na
veémaiol veigeanaiys, co puige let n pepamn, ocup oft newd
Lesp ocup Ty praone Leir, ocur « let po Fpavatb placha, ocup
a et vo pavaib peme; ocur muna vamTup VUFED V6 pe ndul
andunn, noco nimoligtet 0o Fin co Ti amaé no co pmna in leir no
naé leip; ocuy vamav cinnte lety na vemta oliged vo ne noul

anouno, noco ninoligtet 0o FIN €O TUCK aba'o alt tettugao 0O

" bpett.

0'D. 409.

Teallach vap apca, céc ceallach; ad na cedea
vuinige; teallach Da vechmad cian mman, ad 0o
cotplead tuintde.

Teallach tan apta 9. cap clav; no canbuc 1 zellach Tine cin
ruppocna. (COna ceéta Ttuinige 4. vliged na teétanv tuimiol N
penaino vopom pin. Teallach va pechmao cran pamanp, 4.1
techvugao bepup ino « archte n vavechmav cian pemun .. 1n veémao
mevonach ocup 1 vecmuao vervenach. Cian paman 1. cian avachap
occo « nemup. Lo oo coiplean Tuinide, 4 Ip 'ol.tseé poxlap
Tuinoi in pepaino wopom pin.

[#11nne mac macech opemib Lusg po Tuard a cpich nUtuo, Triup
manpcach 00 WD caput, ocup yeoinpet o neocha 1 Tip ba
cemnul voatb pam, na bo ¢uindée chota 1o : co nepinT M 1 ba
TIN, beiptd bun neochu ar m tip.  Wybeps oin 1 viay bao ta
tinne ; n1 mo van ouine c1ad ¢ota m ycop an neoch punn; na

bu ap cumce cooa anv. 11 hupupa pon o ba Ubpt piam; n1 brao .

anv et aipe. Hi i‘eontmﬂ. cotin napomav teo niam atip. Hi

! The last ten days.—The MS. here reods ‘middle’ instead ‘of last;® but the
rense clearly requires *last.’
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or, according/to! 'othérs, it 'may be on the first day, and on OF Taxixa
the middle day, and on the last day, and unless he is responded to, yo;‘,‘;‘,’:,,. :
he is to go over ¢o the land at the end of the middle ten days, and  ~—
at the beginning of the last ten days, into the third of the

land, he having with kim four horses and two witnesses. He is

to serve notice* during the period of the last ten days;' or according s tr.

to others, it may be on the first day, and on the middle day, and on :' :‘“‘“ by
the last day ; and unless he is responded to, he is to go out, and he

is to serve notice* on the defendant every day outside during the

period of the ten last days; and unless he is responded to, he is

to go over at the expiration of the last ten days until he arrives

at half (middle point of) the land, having eight horses and three
witnesses with him, one-half of them of the chieftain rank, and the

other half of the Feini rank ; and unless law is offered to him before

going over, it i8 not unlawful for him not to come out until it is
ascertained whether the land is or is not his; and if it be certain

to him that law wi]l not be given to him before going over, it is

not unlawful for him that he has not given notice, provided that

he has brought the means of taking possession.

Entry over a wall, a first entry; law does not
legalize possession; an entry of twice ten days on
land long tilled ; it is law that takes possession of
the land for him from the other party.

Entry over a wall, Le. over a fence; or, according to others, to bring a chariot
jn an entry upon land without forewarning. Law doesnot legalize posses-
sion, Le that is a law which Qoes not justify possession of the land for him.
Entry. of twice ten days, &c., Le. the means of possession-taking which he
brings into it after the two ten days. ¢ Cian remur,’ ie. the middle ten days and
the last ten days Long tilled, ie long it has been with him under tillage.
Law that takes possession, Le. that is hwwhich takes away the possession
of the land for him.

Ninne, son of Matech, ons of the Feini, went northwards into

A}

_the country of the Uladh with three horsemen to visit friends,

and they unharnessed their horses in a land which had previously
belonged to their tribe, but it was not to demand a share therein ;
and the person whose land it was said to them, take away your
horses from the land. Then the two who were with Ninne
replied : it does not make our claim- greater that we have
unharnessed our horses here ; it is not to claim a share therein.
This is not easy for it was your own before; they shall not
be lft there for that reason, They did not know until then



6 Ot Tetougao Sipanc.

0" ‘MKWG Letcret a neocha ar. ' Canra vin 1n T ba Tin « neocha ar ap efcin.
pm,o, Fogellrat 1anpum 1mbi Contoban Mac Wera, ocup benerive prach
ecaipetechta fonr an t capcuy aneocha ar n T, ocur comlog

m nf capcar ap, ocur oo ¢éombt pelba ootb a comme n
o1 Tellatg. ]

(carc pecht pealba La petne na, zaibrep achgabail,

. na_ beip ceachpa ina teallach ; 1© pip in. Do Loingad.

To1ch 00 boing a tobach ocur o zeallach ; Dun cen peilb s

ceall gzen paschée; Tip popr a mbar podlany; dbairleac

boaip ; mutpunip mapa ma betp ceochna ; -upacomol cir

netmiDd; TIR DA NANDA purch 1ap necutd 1n ceile, a cLae-
Tan pou, 1 cupoap Ua. S

Craic pechc pealba 1. ataic peét pepwno oa napnervenn n
penechuy, ocup noco olegan achgabawl i mwmille vo bpuch moTib va
tvechtugao. Na beip ceathpa .1. noco bepan cechna va techtugao.
1T pip . 3 pin impuilgnicen no ineillgicen inotib, no vo bpeich
va cechtugan. Toich vo boing, .1. 1 Toich no 1 Luach corbgicen.
O sobach .1 achgabml. (€ teallach,.1. techvmgte. Dun cen rei1ld,
4. cen pepann act, amwul aca Oun apall. Ceall zen paichée .
amwmd aca cell gabpin. Tin pony a mbar povlaip 1. ap nap mapba
nahmotle. Darpleac 1. Loc bmyp imbr bo an .. bay Loc 1. inao « mba-
fmscen. 10T TRe ap na mbo, no Loc bap bt salap. Muipinip mana
o 1y mapcanach bip ap muin, no ima mapcanach muin, amuil ata tmyp
cachag 1. orun a mbatad cuicce no uaits .1 an annpacup o mbue ince.
1na beip ceazhpa .. noco bepap cechna oa vechtugao cen echap,
Upacomol .. 1n ni pon a pinaccomaiten & aif VO netmev, amutl, aca
TIN MUSAIN N0 NLOT XOMaI 1. TIN brp L neé, via nolegun Py an pocorp-

V Inis Cathaigh—Scattery Island in the Shannon, near Kilrush. .

# Tir.Maghain.~—In C., 846, the following note is given:—Secures the rent,
i.e. land which one possesses of which rent is due, and the cattle of the entry are
distrained for that rent alone, i.c. the thing by which his reni is secured to the
¢ Nemidh "-person, such as Tir-Mudhain in Eile to the King of Caiscl, or Rot-
Adamair, in Ui-Conaill-Gabhra to the Coarb of Lismor in the same way, i.c.
According to the ancients all along everything which is found on Fiadh-Mudhgio is

-
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that the 1atid/Had béeti heird before. They did not remove their Or raxmo

horses from thence. The person whose land it was then drove Pt -

their horses. from it by force. They afterwards applied to ==
Conchobhar Mac Nessa concerning it, snd he awarded & fine for
unlawful expulsion upon the person who drove the horses out of

the land, and an equivalent of what was driven off it, andhe gave

them lands in proportion to their family. -

There are seven lands with the Feini into which
distress is not taken, into which not cattle are brought
for entry ; it is men that are required. Quickly the
exaction and the entry are seized upon; a ‘dun’-
fort without land ; a church without a green; a land
on which there are plunderers; a deadly place of
murrain; an island in the sea to which cattle are
brought; land which secures the rent of a * Nemidh’-
person ; land which the chief divides after the death
of the tenant, where a hole is made, where a stone
is put. .

.Thero are seven lauds, Le. there are seven lands which the Feinechus men-
tions, and into which it is not lawful to bring distress in the shape of cattle into them,
to take lawful possession. Not cattle are brought, f.e. cattle are not brought
to take lawful possession of them (the lands). It is men, ie. it is men that are . .
suffered or required ¢o be brought into them, or to be bronght to take lawful possession ‘
of them. Quickly are seized upon, Le. it is quickly or soon seizure is made.
Exaction, ie distress (lauwyul seizure). Entry, Le legalized. A ‘dun’-fort
without land, ie. without having land, such as Dun Araill. A church
without a green, ie. such as Cell Gabhrin. A land on which there are
plunderers,i.e. on which the cattlehavebeenkilled. A deadly place,i.e. aplace
of death, where there is murrain of cows, i.e. tbas-loc,' i.e. a place where they are
carried off by death through cow-plague or a place of death where there is disease.
An island in the aeu,'i.e..deadlyislandwhichiuima&dintbens,ontwhich
the sea is destructive, such as Inis Cathaigh,}i.e. there is fear of their being drowned
going to it or coming from it, Le. on account of the difficulty of bringing them thither.
To which cattle are brought, Le cattle arenot brought to take lawful
possession of it without a boat. Secures the rent, i.c. the thing by which

his rent is truly secured to a ¢ Nemedh '-person, such as Tir-Maghain,® or Rot-
Adamairi, L. land which one has, of which rent is due, for the cattle brought to

forfeited (due) to the King of Caisel the day on which he will assume the kingdom,
becanse they had killed a king of Caisel. Rod-Adamair, too, there was a serpent
there, and Mochuta expelled it thence, and the reward that used to be given to
him for having driven it thence was everything which the Coarb of Mochuta of
Lis-mor could find on it, the day on which he assumed the abbacy, should be his
property, for it is forfeit. :



8. . Om Ceécusa'o Sipana.

Or TARING Uiteqy cordnat in) Coatland L o anerrd. ¥ coip vellad cetna nn an

P "“"m" n flarch, Tip o1bao; Mo i epecpa vachgabail mbleogam, 1. conowd

apmicin na pleta ipa oipe. Tinva panova plach 4. Tip sppannup

flart a cuit ano 4. conu varmhap mn « flotup e, ocup o nomnnper n
TIR no1baro nocha nepin o techTugao o bneic mo. € claetan poll

1. cbaro -1 1 clandTen poll1compamo m pepano. 1 cuptap Lia 4. cop-

the.1. 1an na cbaoe .1 1n cloé cruche 1. b1 pold ocup Lia ocuyp cointa plata
ann co PeyTAR A CT AN,

-8

.1, v1a mbepzan achgabal 11 na peéc pepannard reo, avat cuic
1eo01c c1o o cintaé cio Do inbleoain ; no oono, 1 cuic yeorc
mnpm vo inbleogain, ocur ni p1L nf o cimnvat co pa pora pofait,
ocur o parbur pogail ardut cuic reort inn vo cmotat. Mara
mnille nug oo tettugao runn, 1 praé techTaigte Tipe co cunn
co cotbne, no Tine cen cinn cen cotbne. 1in comlin vo 1noilib
00 bepan vo techtugao na penann eile copab e bepan vo voinid
00 TechTugao na pepann,

Totombatg Clannachc clanbpuige; oa a1 an® in
ramaigar ; 0o Lutd Tap reape o ced teallasys 3 bach pon
fine a popcomatl ; mmana tapum ap peineachar co hochc
La 1urdnige pradnaire ban a ceveallad, nad neanad a
ced pura. Ceachpumao la achapach ipead techca
cach ban teallawg. “Oo lu1d 1apum D ceandAdALE
co notablad aipme atappad, lopad, cpuachap, ceanc-
fuine ; cuaipc pasgear o comnaiom la peap poipgeall
paonaipe. 11 tapam achpach D1an da ppeagna, oaty
oliged ceachpuimie a ceD, Dliged aile a medonac, cul-
rutgeall an derganach.

Totombarg crannachc 4. i1 voich no 1y luach no corbgercan
Cianatt, ingen Lensupa Foncnaro, na pepunna no bo cian uwiche cupcpa- -

1 ¢ Neimedh *sperson.—C. 846, adds, * the chief retaips his shave-there.’ '
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make entry shall/'be. distrained for|the ¥ent of the ¢ Neimedh "-person. It is not O TAKING

right that an entry by cattle be there on account of the dignity of the chicf whose
landitia Land which the chief divides, ie. theland which the chief distri-
butes, a ‘ dibadh '-1and; or it is & responding to the distress of a kinsman, Le. the chief
retains his share in it, i.e. he does not cede it during his reign, and when he will
divide the ‘dibadh’-land he is not obliged to bring the means of taking possession
intoit. Where a hole is made, i.e. a mound, i.e. wherein a hole issunk in the
division of theland. Where a stone is put, i.e. a pillar-stone, i.e. after its being
enclosed, i.e. the boundary stone, i e. there are a hole and a stone and the chief’s
standing stone there in order that his share there may be known.

If distress be brought into either of these seven lands, there are
five ‘seds’ due either by the guilty person or the kinsman;
or, indeed, according to others, it is five ¢ seds’ by the kinsman, and
there is nothing due by the guilty person until damage arises, and
when damage arises, there are five ‘seds’ due by the guilty person.
If it be cattle that he has brought to take possession in this instance,
it is fine of lawful actual-possession of land with chief and tribe,
or of land without chicf or tribe. The same number of cattle which
is brought to take possession of the other lands is the number of
men that shall be brought to take possession of these lands. '

Ciannacht took possession® of a distant farm ; she
arranged two ewes there ; she passed over the mound-
fence as the first entry; she challenged the tribe to
come to terms of agreement with her as to her lund;
she afterwards remained, according to the Feinechus,
for eight days with women witness on the occasion
of* the first entry, to prove that she did not sell her
first modesty. In four days after it is that every
woman’s entry is lawful. She went afterwards

again to the head of her land with double stock, a

kneading trough, a sieve, and a baking implement ;
in due order she claimed her right with a man witness.

LAWFUL

PossEssioN.

slr. In,

If she is afterwards responded to, she is entitled to

four days for her first sutt, to two days for her middle,
and for her last, to speedy judgment.

Ciannacht took possession, Le. it is soon or quickly Ciannacht, danghter
of Fergus Forcraidh took possession of the lands which were lately far from her;

? Ciannacht took possession. The following anecdote is given in C. 846 (H. 3, 18,

" p. 885 a), and in O'D, 740 (H. 3, 17, col. 538):—¢Ciannachts, ie. daughter of

1



10 "~ "Oin Tetougao Sirana.

Or TARING peas no wondy comerd-+ Crannode, ingen Connla, mic Tarog, mic hitella
P"“"";" ULam. Toéombaig 1. o caom bomg. Cranbpuige .1. cian mon
— o mbavan on pofunpad, N0 apan pot vt pombm Tip 1. o Fenb co
hlltca Va at ano pin pamaigar.t. 1 amlard 00 nome 111N paMuEao

11 N0 1N TORDUEXD 4N OCUT ©1 carfud a coparo na Ladm. Do luto Tap
FOANT .1. DO CUCID T4 TAN CLXD 1N pPeanaIn® ox cet techrugwo. bach
FON FING .1 PAIFIM NO INDPMTIM CONAD AN Pepomn na pine benup 1 in
I accomalpain. Imana 1apum .. em anao 11 1ap N meise n.
n refneachary, -1 vo pep fn penochap. Co hochc la .. bich v
1na uppnarol ne 1é oét Laity, ocuy certp cauy o bpuch Le a popba na
cechpamtan mevond a haitl na cét cechpamchan. Fraonaipe ban a
ceveallasé 1. va ban piaonaiye o bpeich v1le apopba na cechpamzan
mevoonét « haitlt na cée cetnamean ; Log enech oo ceétanve mb in penanw,
1. sabab mgen Mino ocup €ichne ingen éappamc mbino.. Havo peanav,
4. noco pecnt einfg « cetmuinotine. Ceacthnpumad La achanach
«1. 0 bo coin PLiFe o vamtan o1 1y 1 cechpamao La won cethpam-
T vervenaio a aicht: na cechpamcan mevonér; atanppaé pelour wle
app. 1pean techta -4 irpet n 1o oligev cad vetvagt banoa. Vo
Lut1o 1anum . 1app 0 aile véc, . 0o Suare 1 tapum oo cnv a lata,
00 &no « pepamo bovéin. Co noiablao aipme, .1. co notablao na
amme pucupcan Lo neme o popba na cechpamzan mevoné: vo dut w
le atapnach pettap aite app, 4. odc capgd. Lora‘u, cprachap, ..
« Yopaz ocup « cuachan, ocuy 1n nf pop a cencangenn « puine Lo 1. « Lec
fume ap copat mle. Cuaipe raigear a comnarom <. in nf pon
« MNOTOIFENN & CUmMa narcanedt 1ap cae N .. « cuiceal ocup «
cipbolg. La poap roingeall 4. La pep bup mpraronqpe acx foip-
geall; uan ip up oo Cum® menma m ugomp conabu volgd T ban
pieonmye vagbal na aen pep piconmipe. 11 1anam achpach 4. ip
1apum, apa cichl pin, achanppach pechtup wls; ap 1 maoia ppecapeen
h1 oo peip UKD comarch 1 amlad peo no bo coir a wenam, 1. ma
Tméipin Bep punnpa po cétoin, no an meaoan, 11 ap teatnuime x vliged o1
an o, ocup 1T FAID ap Faé mbardr caé mod vo bein paetan pupna,

Fergus Forcraidh and Bri Anbui who was wife to Blai Briughaidh, but whom
" Conchobhar Mac Nessa bought after the death of her first husband, Fergus Forcraidh.
The woman wished to come to her brethren to demand land of them, i.e. Conall
Cernach and Ainrirgin » =, ’
The daughter inquired of Seucha, son of Ailell, whether it was right for_her to
demand land. He said at first that it was not right for her to demand land ; after
which *“the blotches ™! were raised on his cheek in the night. He said on the next day
that it was right for her to demand land; and he told her to bring man-possession-
taking into it, so that grain-blotches were raised on his cheeks a second time. His
mother then told him that the means o/’ possession-taking which he should have
decided should have been sheep, a kneading-trough, and a sieve.
She then took two worthy female witnesses with her, namely, Gabbal, daughter
of Midhe Minn, and Cethra, daughter of Minn, and they took Minn's chariot

"1 The blotches.—These were said to appear on the face of Kings or Brehons who
had given false judgments, Vide Senchas Mor, vol. i., p. 25. ‘
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or, according' to others, 'it was Clannacht, the daughter of Connla, son of Tadhg, Or TAKIXG

.

son of Cian, son of Ailell Olum. Took'possession, i.e. fairly seized on. Dis- LAWFUL

tant farm, f.e they had been for & long time before in the possession of her mo'_‘

brethren, without good security ; or, according to otkers, it was far away from her land
was, i.e. from the Feini! to Uladb.- Two ewes, &c., i.e. she settled or arranged
them thus, she held two ewes yoked in her hand. She passed over the
mound-fence, Le she went over the fence of the land to take first possession of
it. She challenged the tribe, i.e. I hold or insist that it is on the land of
the tribe (not of strangers) she brings this true claim. She afterwards
remained, i.e. she remains quict after doing thus much. The Feinechus, e
according to the Feinechus. For eight days, i.e. she is to be a petitioner for the
space of eight days, and she is to bring four sheep with her at the end of the middle
fourth day, after the expiration of the first four daya Women witness on the
occasion of* the first entry, i.e. two women witnesses to be brought by
her at the expiration of the middle four at the end of the first four days; the
1and is equal to the honor-price of either of them, viz., Gabhal, daughter of Menn,
and Eichne, the base® daughter of Menn. That she did not sell, i.e. she did
not sell the honor of her first marringe. In four days after,i.e. it is right to grant
her the bengfit of law on the fourth day of the last four after the expiration of
the middle four; the time after that again. Is lawful, ie. this is the
law of every woman possession-taking. She went afterwards, ie. after the
twelfth day, i.e. she afterwards went to the head of her own property, to the head
of her own land. With double stock, ie dounble the stock which she had
bronght with her before the expiration of the middle four, are to be brought by her
another time again, i.e. eight sheep. A kneading-trough, a sieve, ie. her

her baking, i.e. her baking flag (yriddle) first of all. In dueordersheclaims
her right, i.e the thing by which she sues her security in proper order, i.e. her distaff,
and her comb-bag. Withaman witness, i.e. with A man who is qualified to bear
witness, to give testimony ; for according to the intention of the author of this law it
would not be more difficult to find three female witnesses than one male witness. Is
afterwards, Le. it isafterwards, after this, one other time; for if she be responded
to well according to law, this is the way it should be done, Le. if she be responded to
at first, or in the middle, it is after four days that law should be ceded, at the first
eniry, and it is shorter every time, the moro she is put to trouble?, until judgment

- with them. And she took two sheep on the first occasion, and four on the fourth

sle. In.

b Ir.

_kneading-trough and her sieve, and along with them the thing by which she adjusts ’

day, and eight on the eighth day; and she went in this manner at once with two -

sheep and two female witnesses with her, and remains afterwards. She brought four
sheep on the eighth day, and eight on the eighth day, and thus took the possession.”

1 From the Feini. 8he had to come a long distance from the territory of the
Feini, in the south, to the country of Uladh in the north.

2 Put to trouble—The following explanation is given of this passage in’

O'D. 410:—*“If she is responded to at once or in the middle term it is in
four days that her right is to be ceded to her in the first entry, and it is shorter
every term the more trouble is brought upon her, so that it is “a judgment of
precinet” to herself, Le. that the term of its arrival to them, ie. a pledge in the
precinct, or five days to solicit the defendant, i.e. five others if at the middle notice

- her offer of law was responded to, or she is to remain for a time, for she is nearer to

the actual possession each time.”



12 *Oin Telrugao Sirand.

-Or TAKING comT puisity oi ;i ‘mardin paoecrd ianum. “Dligeo cechpuimte .1. po
P"A‘""" bo coin Tlized o1 & ponba na cechnuimte mevonés a haitlt na cet cech-
ou:wn. npuimte. ‘VDUligev aile a'mevonad .. no bo coip vUiged o1 a popba
aile von cechnpamcan veroenaro « aitl na cechpamcan meovonés. Tul-
rurgeall an veiganach, 4. val ava a puigell wili v11 ponba nacech-

namt veroendy, .1. & cnoo uile o bneich ino.

- -~

Maypa emovr Ly na vemtan oliged vo, 11lan vo vula anunn
co na cpuo uile. Mapu cinotr Laip co noemzap, 11 Lan prach
TechTaigTs uao ; cona ve 11N ara, apad Teopa nvechmad, in inbaro
11 cunncabaine Laip 1 noemta RO na-vemta vUEED DO, 1. TAW bip
FMT 10 e bro oc cuinnge pecheman 1n peét vergmad, oca T
1mupno 1n peéc vuireé ocup medonad.

1. cat op 1 abao Teona noeémao Vo beparo na pip, 1
abao teopa ceachpamcan oo beparo na mna, ocup curpuma
vetatb 00 beparo na fin-ocur vo caipatb o beparo na mna;
ocuf fn COMPAD TICFAID NA FINL I M Fepanm, if 1M compad N
Tiagoo na mna. Ca¢ waip 17 mna beparo i teétugao 11 abad
Teona ceathpamia vo benao ap in mbrobard ann, ocup 1 amlard

" 00 benav .1. abad vo tabaipc votb ap in mbroburd caé Lae ne ne
na ceachpaimie ; no vono, ceana, COMAD 11 1n ced Lo, ocur 11 1n Lo
medonaé, ocur i an lo vegeanaé; oul of amaé a popba na
ceatpamcan Tuirige, ocuy a ninoditett na ceachpaman mevon-
atSe Tan peans in penaino, ocur va caud le ocup ban pradnaiye
Le, ocur bet oif ann ne La co nardes, ocuy muna timcap hi vut v1a
&g ocupr bet o1 ann ne ne na ceachpamcan mevonarge, ocup
abad vo tabaine cat ale ap in mbroburd ne ne na ceachpamean
mevonarge ; no, comad ar in céo Lo, ocur 11 1n Lo mevonad, ocup
1r 1 Lo veiganac, ocur dul ot umaé ann M €o TRian in pepamo,
ocup certpu caipd Lé ocup a ban pravnaiye, ocup bet o1 annrioe
ne La co naroét, ocur muna vaman oliged of 11 vul of via v
ocur bet o1 ann 1in ne ne na ceachpamcan veigmaige ; ocur
abao vo tabame caé tae of ap in mbrdburd ne ne na ceach-
pamgan veigincard ; no, comad ar 1n céo Lo ocup 11 1n L6 verg-
anaé oul of amaé co nuige Let in repaino, ocur hote caruy Le,

V For her last, to speedy judgment. O'D. 411, adds here, “i.e. yonder (within
the land) all the decision is at the expiration of the last four days, unless law has
been ceded to her until then. Ciannachta, daughter of Connla, son of Teige, son
of Cian, sued for seven ‘ Cumhals’ for the reward of hey hand-labour.”
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is pdssed for' her'; it 'is ' er' procinct finally afterwards. She is entitled to Or Taxmo
four days, ie itisright to cede her law at the expiration of the middle four _LAWNFUL
days after the first four. She is entitled to two for her middle, ie. it hpom“
right to cede her law at the end of two days of the last four after the middle
four had leen attended to. For her last to speedy judgment,) ie. within

all the judgment lies for her at the end of the last four days, i.e. she is to bring all

her cattle into it.

If it be certain to him* that law will not be ceded to him, it is
guiltless in Aim to go over with all his cattle. If it be certain to
him that it (law) will be ceded, it is full fine of lawful actual pos-
session that it is to be paid by him ; whence is dertved the rule of
law, “let a notice of thrice ten’days be geven, when it is doubtful
to him whether law will be ceded to him or not ceded, ” i.e. within
the territory he is tarrying while he is supplicating the defendant
on the last occasion, but at his own house on the first and middle
occasion. »

That is, every time that the men give notice of thrice ten days
the women give notice of thrice four days, and whatever number
of horses the men bring it is the same number of sheep which the
women bring ; and the extent to which the men enter into the land,
is the same extent to which the women enter. Every time that
it is women who bring the means of taking possession it is a notice
of thrice four days they serve on the defendant, and it is thus they
serve it, i.e. they serve notice on the defendant every day during
the space of the four days ; or, indeed, according to others, it is on
the first day, and on the middle day, and on the last day ; sheis to
go-out at the expiration of the first four days, and in the beginning
of the middle four days she ts fo go again over the mound-fence of the
land, having two sheep with her and a female witness, and she is
to remain® there for a day and a night, and unless she is responded s, g,
to she is to go to her house, and to remain there during the space
of the four middle days, and to serve notice every day on the °
defendant during the period of the four middle days ; or, according
to others, it may be on the first day, and on the middle day, and
on the last day, and she is to go out then as far as the third of
the land, having four sheep with her and two female witnesses,
and she is to remain thero for a day and a night, and unless law

"is ceded to her she is to go to her house and remain there during

the space of the last four days; and she is to serve notice every
day on the defendant during the space of the last four days; or,
according to others, it may be on the first day and on the Iast day
she is to go out a8 far as half the land, having eight sheep with

2 To him. There is some exvor or defect in the context here,
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- OF TAXING ocqp opif banpfaoname, octr bet B1 ann ne U co narote. Ma

LAWYUL

rm. vaman dliged ot annpers, it olLiged 0o venam votb mun pepann ;

0'D. 410,
411,

. e ——

ocuf muna vamanp oliged of, 1rlan of in co 1, alt « cnoo uilt
00 bpert ino anuno a popba na teopa ceachpamta; ocuy gemad
ne noul anuno buo chinote na vemta oliged of FIn co Tuca
oliged vo neac, no oliged tettaigte fme, att vul amm‘o of cona

’ cpmb ocuy €o na muinncen ro cécom.

[Cperd naste o mnash Tedt 11 T 1 poipcenn na re Lmthe; ap
a hocht pamlaro, ocup anao ceone La; Tett anunn, IARTUIDIUEA,
11 asle vec pamiuto.

(Cpard Tneirt a noechmuive Do benuit na pip tm a pepannaib;
oul vo1b anunn 1 ponburg na cet vechmarde vap clao 1n pepumn,
ocup oa’ ech leir, ocup praonuirt oia mby Logenech 1n pepunn;
octr Tvarbect v TIF ne ne na vechmurot medonée, ocuy vul ann
anunn ma ponbard co TMan 1n pepuinn, ocuy cerchpe hesch Loy,
octup o TFUN 1T 1N peponn, ocuy va praonuifs 1. cupub Logenech

“gach pep o1b 1 pepunn ; Taroett vo vati ne ne na vechmarde

verdence, ocup vul anunn nu popbad m comat bup wil teir, ocup
ot neich letr, ocuy Tpiun pradun vapab Log einech cach pep
o1b 1n pepuno; ocup 1o Tall no co noamrup VUFED VO umun

repuno.

Ir 1 vethip 1n bamvellasd ocur 1 peapcellasd, .1. anup
vechmurve DPIN anup Cetjitime O MNAOL, ANUT FOL FICONUI
00 I anup ban pioconuift o mMnaot .1. cuy m cechpuime
oerdenurl fen FIQONUITT INDTI rem ; anur eich openutb 11 caopro
00 mnaot. In opba cpuio no rliapta a mechap bepr i

tedtugao 1M, ocuy* N1 puil mac ann ; no, i @ pepunn athup ocur

renachupn, ocuy nt pusl comopba peppvda ann. ]

bea;wou’o 8enca cecbpechach banceilﬁch an pepcel-
Lach, comdap pepba fulachca pop a gppuaoe tap
cilbpetaid.

3 ¢ Cruid’-land. Over the ‘d’ of the word ‘cruid’ is written the usual con-
traction for ‘no,’ ‘or,’ and the letter ‘b, suggesting that the word might be
‘cnnd,’ ‘a hand or fist,’

Tamey N ece
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her and three'female witnesses;'and she is to remain there for a Or TAKING
day and a night. Iflaw be ceded to her then, they are to make pmo,

regulations according to law concerning the land ; and if law be not
ceded to her, it is safe for her though she should not come, but ske
18 to bring all ber cattle over at the expiration of the thrice four days;
and even though it should have been certain before going over
that law would not be ceded to her, though law had not been given
to anyone, or law of actual-possession touching it, but sheé is to go
over with her cattle and with her people at once.

A notice of two days is to be given by women that they will
enter® upon the land at the expiration of the six days; it is
accordingly in eight days, and a stay of four days; they go over
accordingly in twelve days.

The men give notice of thrice ten days touching their lands ; at
the expiration of the first ten days they shall go over the mound-

-fence of the land, each having two horses with him, and a wit-
ness who has honor-price equal to the value of the land ; and he is
to return to his house within the space of the middle ten days,
and at the expiration thereof he is to go over as far as the third
of the land, having four horses with him, and he unharnesses them
in the land, and Ae kas two witnesses ; i.e. each man of them has
honor-price equal to the value of the land ; he is to return to his
house and remain there during the period of the last ten days, and
at the expiration thereof he is to go over into the land as far as he
may think proper, having eight horses with him and three wit-
nesses, each man of whom has honor-price equal to the value of the
land ; and he shall remain there until law is ceded to him con-
¢erning the land.

sIr.
To come.

The difference between a woman possessmn—tahng and a man

possession taking is this, that which is ten days for the man is four
for the woman, and what is man witness to the man is ‘Woman witness

to the woman, ie. until the last four days'in which man witness ¢s
required for both; what is horses for men is sheep for a woman. Into
the ‘cruid’-land?! or ‘sliasta’-land of her mother she brings this pos-
session-taking, and there is no son; or according to others, it is into
the land of a father or a grandfather, and there is no male heir.

‘Sencha adjudged in his first decision woman pos-
session-taking as man possession-taking, so that there
were blotches raised on his cheek "after having
passed biased judgments.
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Or raxiNG hIC[‘(li bﬂ-'S a pipinoe a pipbpeachard; 111 conmiordan

LAWFUL

Posszssiox. hanceallach, comdap reapba pal,sm'oe Fon a mum'omb

oL T Y

um pmbneachwb

bea'n.taro 8en éa 4. o bewchnazurcan Senéa apa cet bpeichemnuy
in vechcugad banva ammd in techtugav pepoa. Comvap repba .. co
o mpmlnmcen na bolga pop a gnruarotd 1ap mbpewwh na claendbpet 4.
1ap claen bpechib.

Nicpar Dpig . no rcupean g ingen t8encha pm o perp pipinm
a pipbpeich. 191 conmividan .. 1p1 no mewpemnaigercan in teécugan
banoa. Comoan reanba .. cop tuloisrerap 1. con logpetan aca
na bolga pop a gnruarotb sap mbpuch na pipbnet; ocup 1 ap 1in gaban ce
1o neich ouine aen o neoch, no pogart e iy, 0 N gena naé corbvelach
00 molard convIg 1R N, NO 0 Febup iman pogmt 119, coma inanv ©VO
ocuf o neich bovemn. Fatguive .. polzich

A, 11 1 bpech pucurcap Seanda m tecrug[av] banva amuit m
tetoug[ av] enoa, ocur no epgercan bolsa op a spuarvb ; ocoy
O fcuyTan Fipnne bmge erec. Ocur 111 bpeach nuc, a teach-
Tug[ao] pem vona mnatb.  lcuy 11 ay pin 11 pollur cio pogal no
fuatbpean ouine vo venam, o bur capa no cotbveileaé vo no
ebav uimpe, conao inann vo ocur no Fabao buvemn impe.

Inlolard petchroan realba rechcair a cond a cenal.
Dach be Degabarl, cinorp bapachzasg cpade, coirean n
bia o beratd moga na pondaro naice. Baepea Lo pme a
ropcomol, yo dich bancrobct camc. :

1nlolaio .1 po eillgercup 1. po inellpircan Sitin, ingen Minv, ocuy
Babap, fngen cappaic Mino na pepanna o teécwgrican coonaid

} Himself-—In O'D., 418, the reading runs somewbat differently, as follows :—

¢ 80 that the blotches disappeared from his cheeks after the passing of the true
judgment by her, and from this is derived the custom ; that if a man should pass a
false sentence, whenever a friend or a relative of his should pass the true judgment
after it, it is the same to him as if he himself had passed it, and it frees him
from the fines of false judgment after it, i.e. as he is bound to pay fines for him to
another creditor, so0 is he to have the benefit of the judgment delivered in this case.

* Seither. For *Seichidar' of O'D. 1263, O'D. 413, reads *Seithir,’ and C.
848, * Sithir.’ : .

‘e

v i .
Ve niaue sl e
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Bngh in'Her truth by her true judgments cured Or raxua
him ; it is she that established the woman possession- Po-mw’-

ta.kmg, so that the blotches on his cheeks were
concealed after the true judgments were passed.

Sencha adjudged, i.e. Sencha adjudged in his first judgment that the female
possession-taking should be the same as the male possession-taking. So that

there were blotches, ie., so that the blotches were raised on his cheeks after

having passed the biased judgment, i.e. after partial judgmenta.

Brigh cured, i.e. Brigh, daughter of Sencha, cured him according to the truth
of her true judgment. Is it she that established, i.e. it is she that con-
certed the female possession-taking. So that the blotches; ie. that they
sunk down, Le. that the swelling of the blotches disappeared after the passing of the
true judgment; and hence is derived the rule, that though a person may composo s
satire, or do other injury to another, if any relative of his should compose a eulogium
after that, the latter will nullify the satire; or if he should make good the injury,
that is the same as if he had done so himself.! Concealed, i.e. hidden.

That is, the judgment which Sencha passed was that the female

possession-taking should be like the male possession-taking, and
blotches did rise on his cheeks ; and the truth of Brigh cured him,
And the judgment she passed was that the women should have

a possession-taking of their own. And from this it is evident

that whatever damage a person attempts to do, if a friend or a

relative should undo it, it is the same as if he himself should

repair it.

Seither® claimed the lands which the chiefs of her
tribe had taken possession of. She was a woman of
two races, who was entitled to the land, and she
sought that it should not be after the custom of
slaves, or dispossessed persons. She was freed by
her tribe from obligation, because female possession
reverts.

Claimed, i.e. she challenged, ie. Sithir,3 daughter of Menn and Gabhair, the

base s daughter of Menn, claimed the lands which the chiefs of her tribe had t-ken

s Sithir.—In C. 848, and in O'D. 413, the following note Is givens— -

¢ Sithir claimed the lands, i.e. the daughter of Fergus, son of Ledi, who was
married to® Anluan, son of Madach, one of the Feini, and she had a son by him,
Nia MacAnluain. Sithir claimed a possession from her brothers, ie. from Ailild
Lethdherg and from Aengus Aigle, i.e. the face of that Ailell was half red, and
it was in Aigle Aengus was fostered, i.e. Meitheas in the territory of Uladh.”

YOL. 1V. B ¢ ]
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Or Taxmxa coneoild/ Teth Taiplilfocompiidircan, no pola copta mo. Dach be
LAWFUL  geopabail .. rerchim no inopamzmm conao ben no cinouycan o vibgablmb,

* PossEsaio;

* 11 ve a arham ovullcmb ocup a macham oo peintb Temnpach. Danpach-

cai1d cnide .4 ba peroinech 1 ap m cpié o éapupcap, no o ba
coapoanach e, 4. pob momugt pop i cuch no capupcap N1 bia

- obepaib moga . noco biro po bapp Fnas no arbino oc puba ocuyr oc

pubx va cino uile, o nf biatpa @ pine na neé icip, att a outnadc
buvemn, 1. m batpa Tu ocup Tald 1 cinn Tipe 4. m bia ap na congbadl
FUIRRG na biacthad aived tuaid na ouna, aéc cinocachen r«ech- Na
FONDAID NAITE 1. Noco ponnabta ap no hy pop in ot can a tet o1 cen
fuba ocup cen puba. Saepcta La pine .. popavten a pin accomol «
pepanv na pine amlao pn. Fobith banavba Taipic .. pon pach
i aoba oap coip aipec 1 pepan® h san iy 1M & Tabame mte o1 co
fuba ocuy co puba, no 1M « Let ©1 cen puba ocup cen puba; no pon roch

I acoba DA coip dipec 1 pepaIN® uaiTh! IR NX e, 1. No b Tnebuint |

f1 hapec. .

"ot apn a petpean bepu tellass. 1 teopa Deachma-
Datd DUKED, MAD P FAT comaiprep ; o ta cumal co

~ opachao, ad naen bepena cellatg cio 1abal po0. poipge.

Oa each a Lum leach aep peatba, piconaire in-
DuC, FoInciy DlLiged cuice Do OligeD, Vianad be peine-
achay. Muna be peineachar, cellatr taprutdom imio
nain® in Dechmaro, cerchpu heich ciliup reupcap raep
realba oeige pep fpiooan lor; panoca cormalr
tpeire 00 DUZED Dia noo be peinechap. Muna be
reinecur, cellaur 1apru1din o no1ge an® ve¢mad, ocht
nesch ailear 1m Tpetd copuma, Tnetge Fep praoan Lac 0o
spooatd  peine.  Roannca copmaitiur.  Tul puigeall

uaoad, Otana® be pemneachap. ~ Munad be petneachar

1Shall not feed.—The MS. here has only ‘biactp’ which Dr. O’Donovan
lengthened out into Liatpa; ‘g’ with the same mark of contraction elsewhers
is lengthened out into ‘ pon.’

3 At the border of the land.—For ‘Leath aep pealba,’ of the text, the frag-
ments of this tract found in O'D. 414, 744; and in C. 850, have *‘let paon
relba, ie. an half free possession.” The different MSS. vary as usual in the

spelling of the words. -

B e TR T S O
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poesession of. 'T'aken possession of, Le., erected boundaries, or they placed OF TAKING
pillar-stones there. She was s woman of two races, i.e., I hold or insist that Pu‘:ﬂ‘x’:x ~
she was descended from two races, her father being of the Ulta, and her mother of —
the Feini of Teamhair. Entitled to the land, i.c.,, she was directly entitled to

the land which she loved, or which was dear to her, i.e., she was cntitled justly

to the land which she loved. That it should not be after the custom of
slaves, i.e, that she should not, according to the pleasant or delightful knowledge,

be bound to perform the services of attack and defence for the entire of it, i.e., she

shall not feed! the head of the tribe or any other person, but according to her own

wish, i.e., she shall not feed here and there for the sake of the territory, i.e., there

shall be neither rent nor keeping upon her, nor refection for the guests of the terri-

tory nor of the ‘Dun’-fort, but every impost is removed from her. Or dis-
possessed persons, ie, she was not removed from it upon the road without
receiving the one-half thereof without being obliged to perform the services of attack

and defence. She was freed by her tribe,ie., she was freed from the true
obligation of the lands of the tribe in that manner. Because female posses-

sion reverts, i.e.,, because it is a property of which the land is to be restored in

truth, for giving it all to her with the obligation of performing the services of

attack and defence, or of giving the half of it without performiag the services of

attack and defence; or because it is a property of which the land is to mert from

her after the term, Le., there was security for restoring it. . -

Doighin, dost thou know the customs of an entry?
In thrice ten days law is due, if thou consult wisdom?;
from land of the value of one ‘cumhal’ to thirty,
it is one custom of entry, though the length of the
¢ Foirge -measure should be doubled. .

Two horses in hand at the border of the land,? with ,
pure witness, he demands that his legal right* be *Ir. Zaw.
ceded to him, if there be ¢ Feinechus.” If there be :
not ¢ Feinechus,” he returns until the middle of the
ten days, when he should bring four horses which are .
unharnessed in the free land in the presence of* two »Ir. Wik
male witnesses. There is a similar division ; n three
days afterwards his right law is to be ceded to him,
if there be ‘Feinechus.” If there be not ‘Feinechus,’
he returns after this at the end of ten days with eight
" horses which he is obliged to have to relieve the
house, with three man-witnesses of the ¢ Feini’ grade.
‘There is a similar division. If there be ¢ Feinechus,’
‘speedy judgment is passed in his favour., If there -

VOL. Iv. ’ ' c2
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Or TAKIG pasra TuintOe; 1 Log DO QIUErean co perr, conavog, €o

LAWFRUL
Possksaiox. getn co nasonetd, co ropuime ceochna, achc cip cuin®

ceccopaiy, no 1meelzad mbpoga noch it nemead. 11
. ap m teallach 1o 0o bongap cac realdb La peine.

Cnu1 oipe 0o tellach, inaenan main mowgreap 1
recatb; Do pipcanp, mad la buap buipe, cumal are
rlainocep. Munad po reild techca Tip gen cunD gen
cotbne, vily1 buaip bepmn.

‘Dorgin ap aperipean.t.amac; anMin ne Doigen, copeipen rit no co
no1b acut bapiy gnae no mbino 1n tettaisti vo pein N penechap, 0. Nin
0 pard ann 10 £ Voipin 1. o mac pin st oUTadb. 1 ceona veach-
maoab, 4. i na ceopa vechmaio ava oliged m Telvmpte, no ap «
mth n& Teona noechmaio dlegmn ve a cnov uite vo bpeit mo. Mao
ﬂur BAIT) 1. MADIA COMMPUIY & FRULEAT FOIN, NO VI NIMCOMANCTEN
e gaetab, it amlao 10 0o vena. O ta cumatl .1 o Ta wyneip vam

_oon tip cumaile €O RuUict M pepamn I P TMcat cumal, ocup cinoted
ap eicinotech 10, . co TIp cumaite cio Tin TRiémc cumal, 1rev oen
berena ann 1o puid vo tellach. 0% naen bepcna .1 1p nann vonen
bappa gnae no abino vhged « teétaigti Ciro viabal poo poinge .
oo viablao ponge ap put bep ann, ip arhilard pin biap

Da each a Laim 1. va ech 1 Laam comicr Let eochaip 1n’ pepaino,
ocup noco paen otb & peop annyroy, ocup bers cuIc £H0IT i PCUnTan £o

" cecoip 1m in Tine 1. Lech puin na pealba, no 1 1n penpeitb] Lechpuip, 1m.
vomalc a peoin nama, lanpoen imunno n yealb 0o melan pep ocup
apbun ; tecpaon 1mupno 1n trealb na tomelan aétpen no apbup nama.
each aepn .1.1Tip « clao ocup aan.' rlo:-onmre 1N DQIC . pIaONAIe
snopmc aca pipechain cona olistech vo éucno 1pin peapano. Cuice vo
oligev,v1anav be peineachar .1. mava potd uap oLigrd n pene-

! Food.—* tein * may also mean “fire,!
? Doighin.—A somewhat diffcrent commentary is given in O'D., 413 as follows: —

¢ Doidhin, said Nin to her son, to Doidhin, that thou maycst know the good or-

pleasant knowledge of the po:session-taking; or Doidhin was the name of the
Brehon. She was a female ¢ Coarb;’ and she obtains all her land with obligation
to perform services of attack and defence for a time, and the half of it without
obligation to perform service of attack and service of defence.” *C(pa peipean”
means either, * dost thou know,” or * that thou mayst know.”

~
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be not ¢ Feinechus,’ lawful possession is given ; its Or raxio

LAWFUL

price is to be offered with sheds, cows, food,! habi- Posszssox.
tation, with attendance of cattle, except in the case of -

the land of Conn Cetcorach, or of land devoted to the
support of a mansion which is a ‘Nemeadh'-person’s.
It.is by means of* this kind of entry every land is
seized on by the Feini.

In an entry on land which has fences, it is not
equally the property increases in ‘seds’; it is decided
if it be with kine he takes the possession, it is a ¢ cum-
hal’ that is mentioned. Unless it be in a’lawful
possession in a land without a chief, without a tribe,
the cows which are brought are forfeited.

Doighin? dost thou know, Le. her son ; said Nin to Doighin, that thou
mayest know, or that thou mayest have pleasant or delightful knowledge of lawful
possession-taking according to the Feinechus; i.e., Nin said this to Doighin, i.e.,to a
son of a wise manof the ‘Ulta’. In thriceten days, i.e.,in threetimes ten days
the legal right of possession is to be conceded, or it is after the three ten days it is
required of him to bring all his cattle there. If thon consult wisdom, ie, if
thou consult thy own wisdom, or if thou confer with wise men, it is thus thou

wilt do. From land of one ‘cumhal,’ ie,, as I am treating of land from

the land of the value of one ‘cumhal’ to the land which is worth thirty ‘ camhals,
and this is a case of * certainty for uncertainty,” i.e., whether it is a land of ke
valus of one ‘ cumhal,’ or a land of the value ¢f thirty ¢ cumhals,’ it is one custom
that is for theentry. Itis one custom,i.e. the law of the possession is the same

.according to the pleasant or delightful knowledge. Though thelength of the

‘foirge’-measure should be doubled, ie., thcugh the doubling of the
*foirge'-measure should take place throughout, it is so it will be.

Two horses in hand, ie., ke is (o kave two horses, keld by the bridles, in
his hand until he reaches the border of the land, and it is not free for them to
unharness them there, and if they be unharnessed at once in the land there will be
a fine of five ¢ seds,’ Le,, balf the freedom of the land, orit is the old land half free,
for eating its grass alone, but fully free is the land of which the grass and the corn
are eaten; but the land is half free of which the grass or corn alone is.caten
Border, i.e, between the mound and the tillage. Worthy witness, ie, pure
witness to see that he entered lawfully into the land. That his legal right

be ceded to him, if there be Feinochus, ie., if the usage of the law’

"In C. 849, the reading is as follows:—* Dodis, dost thou know the customs of &
making entry on land? Niné said these words to his son. A wise man of the
Ultonians said so to his son, ie., Dodin, to teach wisdom unto him ; 90 that he said,
Dodin, said he, dost thou know the customs of the making entry on lund with the
Feini? What law does he mention here? Answer, the law of cattle possession.
Query, what is the right form of this lqw? &,

] . . .

.
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Oor nxxloéhmr ©0 vamtain o, no bo coip vlLiged vo ponba cuict oon veEma®

LAWFUL

Po-mox

mevona® a haichlh na cec vechmaro. Muna be peineachar ..
mana poib pap olisrd 1 penechap wo vamcain vo. Tellaip
1GNPUIDIY, 4. Tall ata lep DWIT 1GNP anfada 1N G MED O PO 1N
oa veémao, 4. a popba na velémaror mevonés ocup 1 ninvaTalt na

" - mecmamor vervenche. Ceithpi heich .. cerchp ech aplemguy no

oUgup 0o bruch Leip ino 1 popba na veémarvr mevonéy, .. iraen voibd
@ T'CON 1IN FONANND ANNIDE, OCUT NOCO paep pomamo. Vei1ge pen
F1ADAN 1. eIV DRenb 1N preonaipe o0 bpeich leat .. creror.
Ranoca copmailip a. uppanncan copmmlup na PN Gcct, 10 M

* pipuno acucocoymarl. Tneiré oo dligev via noo be peinechar

4. maoia poib pan oliprd 10 peneca O LaMTAN VAT, Nobu coip vLigev
001 popba tpet von veémaro vervenaty, a harichty na vedmaos mevondy,
UG PUPNA.1. amait aca omaIn, ocuy TIT a nanuth apard, muna capcap
rop £lleo prup sunub veémao.

(Cpav natte o naot, ocur Terur 1T TIN A poipcend na haoile,
ocup anad pe La 1aprurdiy, ocup Tett 11 TIN 1 poIfcenn na e La.
11 « hoét ramlaro ocu anad cerdyu La, vet anuno taprurdid 1
aile véc pamlaro vona. ' .

Teollaip 1an purov1y, .4 vall ata tear varc in aobul cinoiud na Thi
nveémao. (C nvige ano veémawv, 1. 1 popba na vetmaor vervIné.
Ochz neich arbear,.1. ofT neich 110 nf mpilmger no vliger o bneich
Lerp co Ttneb no 1no in penaino oa tomitin. Tpeige pen pravan, ..
Tero openab ipin piaonaiye ©o buch ano. Laz wo gnavatb peine,
«1. et vo na gnavarb wileo vo neipin penechaiy. Rannca copmartiug
o+ ut puppa. Tul puigeall, 4. maoia notdb puap oUigev in penechap

©0 vamtain T tall, ata pwgeall mli vMT 1 popdba na veémaror - -

veroenét. Munavo be peineachap, 4. ucpuppa. Teéra Tuinive,
«1. Teétaigten Tuiniol in penaino vaic Log bit aca pinvechpan co oligtec
™y m pe pin. Co peip, .. co Lng oorb ann, 4. co mbiuo cotlov.
Conavos, .1 nteppiev. Co tein, 4. a hapbiachad na rpreror pin.
Co naiznerb, a.co Ttneib anmt oo Ti;b vo venam votb. Co vopuime
«1. cethna 0o beit Lat 1o vo toipuchin. (Ccht Tip cuino cetconaiy
4116 ceTA RuC TRIAN V1A & NeINe, 1 1N pERANN ap an Laepecun nacoonay
a ceT cupu ce1llyme . TIR b coITcIND, UK NOCO NeICen aAPAD TEORA
noveémao 1mepein, na techtugao 0o bpeit inoty, aét a nono fo cetoq, no
comapum 0 bt 11T ; act 1n penano oo benap ap 61 no anp pochnac,
17 1ino bepaipin tectugao. No imctelyad mbnogay.1. ouncen peilb no
cell cen paitér 6 na by bpug via nimrelpuo, .1. 1n penann ac na b paéey
e bpeit cechpa 1no va te¢tugao, athuil aoa Vun OCpaill, unn T vame

1 Two male witnesses. In O'D. 414, the following is added :—'‘ The honor price

of each of whom is equal to the value of the land.”

® Three. ‘Tnetve ' is an underlined gloss apparently by the same hand as that
which wrote ‘ ve1oe ’ over the line.

9 Twelve days. 'This paragraph is found in the lower margin of col. 2, page 7,
of the MS. E. 3, 6, in the hand of one Donnchadh, dated at 1Mo na caon, 1542.

4 The land of Conn Cet-Corack. —In C. 851, this is explained ** Tip ntg, theland of
aking.” In O'D. 415, it is called the * dibadh'-land of the ‘ daer-stock tenant,’ and it
is there added,  the force of ‘ aét’ ¢ except’ here is, it is not cattle that are brought
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.

of the Feinechus be granted to him, the'benefit of law should be given to him at the end Oy TAXING

of five days of the middle ten after the first ten. If there be not Feinechus,
&ec., ie., if the usage of the Feinechus Jaw has not been ceded to him. He returns
after that, i.e, within thy welfare lies after that point of time, from the division of
the two tens, i.e., from the end of the middle ten and the beginning of the last ten days.
Four horses, ie, he is bound or obliged by law to bring four horses with him
[into it, at the end of the middle ten days, i.e., it is free for them to unharnessthem
in the land in this case, and it is not free in the former instance.®* Two male

LAWFUL

PossussioN.

o Ir. Before '

witnesses,! i.e., to bring with thee two men to bear testimony, ie., three.? %s

There is a similar division, i.e. they divide what seems like the truth, or
they have the truth to all appearance.® In three days to be conceded
to him, if the Feinechus be submitted to, ie., if the custom of the
law of the Feinechus be ceded to by thee, it is right to give him the benefit of the

Ir. Simi-
larly.

law at the end of three days of the last ten, after the middle ten, ut supra, i.e., asit. -

is before, and the notice.goes into the reckoning, unless it is given as an addition
mentioned in the notice to it that it is ten days.,

A notice of two days is given by a woman, and she comes into the
land at the end of the two days, and thero is a stay of six days after
this, so that she enters upon the land at the expiration of the six
days. It is thus eight days and a stay of four days, she goes over
after this, it is thus twelve days.®

Hereturnsafter this, ie, within the territory thy welfare lies concerning the

full determination of the three ten days. At the end of ten, Le., at theexpiration =

of thelast ten days. Eight horses he is obliged to have,ie., eight horses
* is what he is bound or obliged by law to bring with him to the house or end of the
land to regain it. Three men witnesses, i.e., three men as testimony to be
" brought thither. With thee of the Feini grade, i.e., with thee, of the grades
which are according to the Fuinechus. Thereis a similar division, Le,
utsupra. Speedy judgment,ie.,if the custom of thelaw of the Feinechus be ceded

to thee, within the territory, every decision lies for thee at the end of the last ten days.

If there be not Feinechus, i.e, ut sopra. Lawful possession, ie.,
the possession of the land becomes legal for thee when thon hast been legally
viewing it during that time. With sheds, Le, for their lying there, i.c., that
they may sleep. With cows, ie, the cattle. With food, ie., the feeding
of that cattle. With babitation,i.e,to erect & habitation of houses for them

in which they may remain. With attendance, i.e, to bring cattle with theeinto -
it for relief. Except the land of Conn Cetcorach,tiec., hewasthe firstthat

obtained the third of the * dibadh '-land in Eirin, ie., the land on which the sensible
adults sent their first obligations of tenancy, i.e., a common ‘dibadh’-land, for a notice

of three ten days is not necessary concerning it, or to bring requisites for taking

possession into it, but it is to be divided at once, orequal stock is to bebrought into it;
but as ¢o the land which is lent or let for rent, it is into it the requisites for taking
possession are brought. Support of a mansion, ie, a‘dun’-fort without
land, or & church without a green, which has no mansion to support it, Le., the

1and which has no green into which cattle might be brought to take possession of it,”

bere to take possession ef it, but persons, i.e., 8 ‘dun *-fort without land, or a church
without a green.” *Conn Cet-Corach,’ appears to mean, ‘ Conn of the first con-
tract,” i.c., who put the first contract, or engagement (* cor”) upon the tenant.
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.

um benan 'va 'teccugaorive. Noch iy nemeawo. 1. N0 N 'pemm'oA ara

" Possmsstox, FINacomalten i vo neimev, ammd ata Tip Mugain no Rog QLomapt.

ir ap 1n ceallach o, .. i ap 1n celtugao fauotbstcen cach pewmn
{ mbepan cechna va tedcusao 00 ne 1 penecarp.

Cnu1 Tine, .. vellach 1IN TIR 1M aTaiT cpui. ifnaenan main 4.
m hinano mozmgup maine vo neoch tellach 1 Tip co cputb ocup 1 TN cen
CU .1 NOCO Noen nmano Lim oo beip Mougao maineé ap Fep 1n Feponn 1m
ic peT rup 1m teétugao m penoaino co cputb 1me e ocuy cen cpuib 1me,
aéT 1P mo o bepmn co cpmb ime cici; no noco naenan mano Lim oo bemn
mougao an 1n pen bepuy techvugao ©o dbpeich 1o co cputb ech ancr ocuy
cen cnutb ech, aéc 11 mo oo benain cocpuib ech aict. Mao La buap, -
mao Leip 1n buap vo nf 1 a5 boip benup 1m techtugro. Cumal a e
Tlanocten, 4. aipneroten cumal re mbo a Tettuguo TINe cen cunn cen
cotbni. Munabd po peilb, 4. man aban 1red a penpaino boven no
vettaigertan he, 11 ann atax . Fen cunw, .1. cen cunn coraluppa.
Ben coibne, 4. cen coibinteomy 4. naem ocup pinen. Vil buain
bepaipy . 1. vty 1n buaip benum. i cechtuguo mnthstec ne caeb na
cumaile pomainn.

’

1. Cumatl ye mbo ro, ocuy 1 cuma ava N « TechTugud Tine
€O cun co cotbne, No c1o @ TeCTugav TINE Fen cunn Fencoibne;
N0 vono, 11 cumal ye mbo 1 Tetuzad TIe cen cunn cen coibne,
ocuy cumal T mbo 11n vechrugao ailt.

Moo tap Lan {me vo na huaiplb, ocur 11 TIN gen cunn gen
cotbne, 11 cumal ocuy oilpt napme. Moo anp Lert ime, 11~ T
cechpuimte cumaile ocupTiu cechpuimte nahaipme.  Mao gen
fme 11, 11° Let cumal ocuy et narpme. (Cijieam nama o comyo-
s, amuil po paropium, vo na hiptib, ocuy et cumal mao a cain.
Mao Tip co chuno co cotbne, 11 vilye na haipme co cumal vap
tan fme, Tnt ceachpaimée tap let fme ocuyp leat cen ime 1o ;
ocuy 11 mann aca 10 vo 1tb ocup vo ualarb.

Mao anpir vo napob TR co cunn, 11 Let Fiac uao, No amul
oI co chuno.

1 Which is a ‘Nemheadh -person's. The readingin C. 851, is “no i nevmd, or
the rent of a Neimidh, i.e., 1and of which it is due.”

8 Witk fences around it. ‘ civu tme,’ may mean also ¢ a fence, whick is a paling.”

8 Of horses. The word ‘ech’ was not translated by Dr. O'Donovan: it is here
rendered *‘ horses,” its meaning in modern Irish, 8 meaning also found frequently
in the Brehon Laws—rvid. C. 1,248, 1,990; O'D. 2,085. That horses were required
for taking possession in some cases is evident from this and several other paseages
in the present ract,
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such as Dun 'Araill, for'it is persons that are brought to take possessionof it. Which Oy rTaxmG

f5a*Nemheadh'-person’s, i.e., or the land Ly which the rent of the ‘ Neimhedh'-
person is truly secured to him, mch as Tir Mughain or Rot Admairi. It is by
means of this entry, ie., it isby this form of taking possession every land is
taken possession of into which cattle are brought to legalize the possession accord-
ing to the Feinechus.

Land which has fences, i.e., an entry on the land about whichtheremfenees
It is not equally the property increases,i.e, it is not equally pro-
perty increases for one who has wade entry into a land with fences and into &
Jand without fences, i.e., I do not deem that thing the same which brings increase
of wealth to the owner of the land s to paying * seds® to him for taking lawful
possession of the land with fences around it? and a land without fences around it, but
mnore is given for land with fences around it ; or, I do not deem that the same which
brings increase to the man who brings means of taking posseasion into it with cattle
of horses and without cattle of horses,® but it is more when he has cattle of herses.
1f it be with kine, Le, if it be with cows he enters to take lawful possession.
It isa ‘cumhal’ that is mentioned, f.e, a ‘cumhal’ worth six cows is
mentioned as drought to take possession of a land without chief or tribe
alliance. Unless it be in a lawful possession, ie, if he says it is his
own land that he has taken possession of, it is in that case thisis so. Without
a chief, i.e,, without a chief of the same tribe. Without a tribe, Le., withous
agreement, i.e., of saints and just men. The cows which are brought are

forfeited, e, the cows which are brought as unlawful means of taking posses-:

sion are forfeited, together with the ¢ cumhal® aforesaid.®

That is, this is a ¢ cumhal’ of the value of six cows, and this is
equally given as the fine for taking possession of land which has® a
chief and a tribe, or for taking possession of land which has
not® a chief and a tribe ; or, according to others, it is a ¢ cumhal’ of
the value of six cows for the taking possession of land which has **
not a chief and a tribe, and a ¢ cnmhal’worth three cows for the
other possession-taking.

If the nobles have entered* over a full fence, and it is a land

" which has not a chief and a tribe, it (the fine) is a ¢ cumhal,’ and for-

feiture of stock. If they Aave entered over a half fence, it‘(tlwﬁm)
is narters of a ¢ cumhal,’ and three-fourths of the stock. If
they have entered on land which has not any fence at all, it (the
fine) is half a ‘ cumhal,’ and half the stock. The stock only is to be
equally divided as we have said, by the plebeians, and half a ‘cumhal’
is the fine if it be in ¢ Cain law.” If it beland that has a chief and
a tribe, it (the penalty) is forfeiture of the stock with a ¢cumhal’
fine, §f entrance be made over a full fence, three-quarters if over a
half fence, and one-half if there be no fence at all ; and this is the
same with respect to plebeians and nobles.

If itbe unknown to him who entered that it was not aland that had a

- chief, it is half fine that is paid by him, or, as in land that had a chief.

LAWYFUL

Po-mox

* Ir. Befors
..
* Ir. Wik,

. lr. With-

4 Ir. For
the nobles.

¢ Ir. For.
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26 O Telougad Siroana.

Trisaite ;| Mard/Tipvico ctinn co cotbne, via mbeo cpay, 1y cumal;
muna bev 11 Led cumat, ocur 11 cortceann fnorm Tin 1feal, ocuy
tapal. Oia mbepa wn ain pon ainim ceadea vo dainaib ocur

-eataib ocuy buard, 11 viLir usle c6 no Loy cumarle D1 mbeo cnar.

Muna beo, 1y Let cumal.  Mao ba bernear ocur erch 65a, ocur

. 11 Luga nao Log cumaile, 1y vilft na haipme vo opocaine, o1

oD 417.

mbeo cpat ; muna bev, 11 Let oLy napme ocuy cumal & evno-
omne, oa mbe'o cp,m Muna beo cpa, 11- t,et cumat

~voriam .

Tip cen cunn cen cotbne, via mbeo qun, 11 cumal ocuy oIl
naipme oo uaiplib, ocup Let cumal ocuy Let oilt naipme, muna
bevcpw. Mad vo 11lib co cpoatd, 17 Lam 'ml.ri naipme. Muna
bev cntn, 11 Lerch vilr1 naimme.

[mﬁnup ro petld techtaro.

1. Munup a n;chc « pepuin® pein Tedvur 1 teCtuga tipe cen
conn cin cotbne, 1Tip cam ocuy upquaduy, 1. munup vo rage retba

“aéc pop ercin,

Tin cen conn cen cotdne, 1lrt buarn bepup.

A Tin cen cunn compralupa iy 1. Lera, 1. pine, 1. cin cotb-,

nefTa, act teonuir ocup bupba, 4. oityr 1 buap bepuip irn
vechtugao ninnoligtech ne taob na cumaile pomuinn, crd 1rlip
crd taspliB, 1. 10 viler m buap uile, 4. M Tan 1 T cm cunn
cin cotbne, 1t oy naipme octuy na TN reort a narchgm in
péoL 1 NO DONO, 1 TN T'€0IT NaMA 1N Tan na Telckep T 1an
noenurce co nac Lair 1n Tin, ocuy i Log tasge ro vepa amnyin :
N TAON 1MUNLNRO 1T DILPT NAILME OCUT NA THU ['€0IT, 1M NINDNUIC
1 poduin : mao lech 1me 1mupno, 11 Let vilrt naipme 1 podum. ]

3 Jf there be cattle. Owing to the ambiguity of the term * cnam,” or qw.dn"
it is very difficult to decide in some instances whether it should be rendered “cattle”

© or*“afence.

£ Are forfeited. After © benun” in the BMS, the words ‘“‘inecun nechta™
follow. They were not translated by Dr. O'Donovan, and their meaning is very
obscure,

. . Wl
ey od
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'

b



y =

OF TAKING LAWFUL POSSESSION. 27

Another version—If it be a land that has* a chiefand a tnbe and Or rTAXING
if there are cattle, it (the fine) isa ‘cumhal;’ if there be not cattle, it prumsar,

(tke fins) is a half ¢ cumhal,’ and this is common in this case both to
plebeian and noble. Should he seize in one day upon a lawful
number of people, and horses, and cows, they are all forfeit as far
s the value of a ¢ cumhal’ if there be cattle' on the land.

If there be not cattle, it (the fine) is half a ‘cumhal’ If it be

cows he brings, and he has horses, and it is less than the value
of & ¢ cumhal,’ the forfeiture of the stock is the leniency of the case,
if there be cattle ; if there be not, it (the penalty) is half forfeiture
of the stock and & ¢ camhal’ in severity of law, if there be cattle. If
there be not cattle, it (the penalty) is a half ¢ cumhal.’

In the case of land that has not® a chief and a tribe, if there be
cattle, it (the penalty) is a ¢ cumhal "fine and forfeiture of stock by
nobles, and a half ¢ cumhal’ and forfeiture of half the stock, if there
benot cattle. If the entry was made by plebeians with stock, it (tJu
penalty) is full forfeiture of the stock. If there be not cattle, it is
forfeiture of one-half the stock.

Unless it be into lawful land.
That is, unless it be on the supposition of its being his own land

0SeRE8IOX.
oIr. Wi With.

® Ir. Widk-
ouf.

he brings his requisites for taking possession of land that has not*

a chief and a tribe, both in ¢ Cain *-law and in ¢ Urradhus -law, i l.e.,
unless he seizes land by force only. :

: In the case of land that has not a chief and a tribe, '
the kine which are brought thither are forfeited.”

That is, land which has not a head of a tribe, i.e.; well wishes, i.e.,
of the tribe, i.e., without relatives, but fierce and lawless people, ie.,

the forfeiture of the kine which are brought to take unlawfal -

possession, together with the ¢ cumhal ’ aforesaid, whether they- (tlu
people) be plebeians or nobles, i.e., all the kine are forfeited, ie.,
when it is a land without a chief without a tribe, it (the penalty) is
forfeiture of stock and the three ‘seds’ as compensation for the
grass; or, according to others, it is three ¢seds’ only when three
days are not allowed after the proof being had that the land is not
his (the claimant's), and the price of theft is the cause of this ; but
when it is forfeiture of cattle and the three ¢seds,’ thers was a

perfect fence then ; if, however, there was only half fence, it (thc )

penaliy) is forfeiture of one-half of the stock then.

LI
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Or Taxmo Tuinioe nacary o Tpuun reatba co 1L no depore.
Posszssiox. Terlgead an cnerre, munab lair pobpoud co te

nasenetd, co praca pastce.  1ce perch paichée pip e
mnoUgarg; clicheap ret, rlanote popgu na nuile ;
et romaine, L cornam con ‘Deschbine pip bepa hat 51

- \
Tuinive par1Tai g 1. paicech apcnama mechay 1. 1 tenomo by
N T1 DARA TES 1N NOT 1N penann co nfce a Tpean, ocup Thocaip
ponao My 1m a Lecuo co Tpuan 1n pepamo. Co o1l .40 co wluo
+ co viloo apr  No venofc . co vembeinoiuo a wppme ano. T
Feav ap Tnpeipe . teitmitipn he ar ap cpeir manab teir bovern
veigpenpann in, .. 1ap mbperchemnatc. Fobpaio, .1. bpug pml’
Co tein .. co teinio vo venam ann pur in e . Co naicper!
co tneabad 1t vo Tipb o vénarh ann up n pe pin. Co pu
raitée, 1. cop na placarb bic aicr pop a partée uao, oa nvenna molt
veltaigtt. 1te reich paicthée .. ip 10T 10 na perd uilec wao .
a partds oa nvepna inooliged techtaift. Clichean rec, .1 cley
ap et A Loitgech. Fonpgu na nuile .. 1n pet i pipcogaor bip ac na
huilib, 1n opariaipe. “V1gu ret romaine .t 1 pec 1P VITOEMDI Fomaine
ann .. ANt va pepepatl. la coprnam co noeithbine .. von
paitech 1. La vertbipup we oa copnarh an penpamo von pin bepa hen he
% vechtugaro Tifte cen cunn cen coibni yin, ocup vo ¢uaro ni ipavo na
co nfce tpuan in peapamo.  Fip bepa has gpian 4. von pip bepa ar
1 gran oo bepanp na peich ro uite.

1 ire mchn;a m nazas; oume lair no bas pechtanp pine
amuich corTparoa, ocuyp nt prom naé parbt pepann age, ocuy Tic

t ¢ Raitech *-person. That is literally ¢a roadman.’

2 On the point. In C. 851, the gloss is *“ co o1 .1. co. puctan bpet ymmi, until
judgment, i.e. until sentence is given respecting it.”

8 Good land. Over the ‘D’ of the word ‘ pobaio’ is written the contraction for
‘no’ ‘or,’ and ‘g’ intimating that the last letter might be g

4 Under him. This gloss'in the MS. scems rather to belong to the preceding
clause. Dr. O'Donovan however placed it as here given.

s The best sed: ‘clitan pec’ is explained in C. 852, ‘‘.1. Laulgad, no vaum .

Timoella anpatan, no buo inlaoge, 8 nulch cow, a ploughing ox, or an incalf
cow.. ”

¢ Had not land. O'D., 418, adds here: * he is to give notice of ten days, and to
go with all his property over to the land at the expiration of those tcn days; and as

J
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OF TAKING LAWFUL POSSESSION. 29

The possession of a “ raitech’-person’ in the third of O:Am
the land holds until judgment or decision is had. He is Possmssion.

cjected after three days, unless he has good land with
fire and habitation, with fines of a green. These
are the fines of a green to be paid by the man who
makes an unlawful entry: a ‘sed’ of the greatest
value, styled the choicest of all ‘seds’; the worst
‘sed ’ for profits, with the costs of the necessary de-
fence of the man whose property the ground is,

The possession of a ‘raitech’-person, Le. 8 *raitech'-person suing lost
property, i.e. the bold advance which a man whose house the road is, makes into the
land until he reaches the third part of it, and it is mercy that has been extended
to him in permitting him to enter as far as the third of theland. Until judg-
ment, i.e. until judgment is given respecting him, Le., until judgment is given
on the point.* Or decision, i.e. a certain decision of his residence there. Ejected
after three days, ie. he is cast out after three days unless that good land
helongs to himself, ie. after judgment. Good land,® ie. the land which is
ualer him¢ With fire, i.e together with fire which has been made there during
that time. And habitation, ie. with habitations in place of houses which
have been built there daring that time. With fines of a green, iLe. with
the fines which he has on his green to be paid by him, if he has made an
fllezal entry. These are the fines of agreen, Le. these are the fines
which are recovered from him out of the green if he has made an illegal
entry. The best ‘sed,™ i.e. the best among ‘seds,’ i.e. a milch cow. The
choicest of all, i.e. the ‘séd’ which is most to be chosen by all, i.e. the
¢ gamhaisc’-heifer. The worst ‘sed’ for profits, ie the ‘sed’ which is

least to be chosen for profits, i.e. the ‘dartaid'-heifer worth® two screpalls, s [p, of -

With the necessary defence, i.e. 20 bepaid by the ‘raitech "-person, Le. Ae,
the man whose property it is, is under the necessity of contesting the land against

him (the ‘raitech’-person), l.e. taking possession of land that had not® a chief » Iy, Witk
that had not® a tribe, and he went farther than as far as the third part of the ows.

land. The man whose propertythe ground is, ie to the man whoes
property the ground is all these fines are given.

Thus may the ¢ raitech "-person be known a man who was up
to this (the time of the action) abroad, living apa.rt. from the tribe,
and who does not know that he had not land,® and he comes with

mercy is shown unto him at his going over, so mercy is likewise shown unto him
by giving him three days for departing, when 3¢ is determined that the land is not his

property according to law, and whatever part of his duty he neglects, there is no fine for

actual-possession upen him, except these * seds,’ namely, an incalf cow, a milch cow, _
and a ‘dartaidh’-heifer * * *

When it is cattle for taking possession the * raitech -person brings, mercy is ex~
tended unto him in permitting him o enter as far as the third of the land the first
day ; and when it ke penalty)is a ¢ cumhal® and forfeiture of stock from another for

.
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Or Taxxa co na’ hmotib, ‘ocuy aobenao na comadary i Ly in Tip, o
rm'"‘ nabasp bpeiche « oul co Ttpian in pepamo. bo ocup pamiyc ocup

DANTALE 1TTED 1CAI0 A Loa a pogealta in Tine ; ocuf terlparo an

* TNOITT 1aJL NTAD eI & CINT ; OCuy 11 TIN €O cotbne o, ap 11 Vo1

O'D. 419.

Ly 11 Loy ; mao TR co cotbne 1munqo, 11 oLt narpme, amuil
nonaropium.

OCcarc Tt pacany ann ; paceach apcnam a meachur, ocup
pasceat veinge a meatar, ocur paited g ; ocur 1 aine o DEpap
naiced per 1 pd, uain 1 leir a curc pputie a oIT, ocuy o «
corcomoe. 1n Tan 11 achgabail ap ail vo gabail vo na parceadaib,
genmoza in quE, abad nalt ap in paceach gporo plocha, ocur
uba:o naen le ap in parcead gnard peime, Ut FUPRA DITIMUL.

. Intan 11 vitear an aipim o cad, i TRY 1€O1T 0 na pasveatarb.
(C evTROCHINe 1N ; & TROCAIE IMMUNNO, inf ve ar Luga, Vil n¢
haipme no T reort, co nabeao bepr uada. HWo, Tps reorc o nr
parceachaib, ocup o1l an aipme o caé a. t:eécusa‘o €O TUN re-
alba. . .

[8tan won nascech cia Terr co Tpan na realba a Tip co cono co
cotbne, cen co tucca apad, uaip nach th Tip oia fulung ppi pe
napurd ; TN 01T paip V1 Te ni 17 rid, no oia Tapirt Tall Tap
Teipt 1ap ndercin dligrd v6. Ocur 11 Tan ¢no, ocur 11 Leth muna
bet cnu1.

Ma Tip cen cono cen coibne, 11 Vilyt naipne uad amusl ¢ach :

M0 0N, 1N Fnemm Sabuits na TR reoT 1 cumuil e ypemm’
pabur « aiperipori 1 nduperii. Mo vono, m bart 11 vilir & afpem o

&ach 11 TR eoit on p,ancech O eTprocaine, & TRoOcaie IMunRo,

unlawful possession-taking it is three ‘seds’ that are paid Ly the ¢ raitech’-persons ;
or rather the proportion which the three ¢seds’ bears to the ‘ cumhal’ is the same
proportion which his stock bears to the stock of all others. Or, indeed, according
to others, when it (the penalty) is forfeiture of stock from all others, it is three seds
from the ¢ raitech’-persons; this is the severity of the case, but its clemency is

.
V' e Al.—a.b"
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his cattle, and, his nelghbours sAy the land is his, and judges Or TAxNG
tell him to go as far as the third of the land. He shall pay a.cow pmv,':;:,,.
and a ‘samhaise’-heifer and a ¢ dartaigh "-heifer as the price for

grazing the land ; and he shall be ejected after three days after
vfa.ili.ngtoesta.blish his claim ; and it is & land to which he thinks

he has a hereditary right,! for he thinks it is his; but if it be a

land to which he has not a hereditary right it is forfeltum of stock’

a3 we have said before.

There are three sorts of ¢ raitech -persons ; a ‘raitech’-person who
gets into failure, and a ¢ raitech ’-person who deserts at failure, and
the king ¢ raitech’ ; and the reason that the king is called ‘raitech’ is
because he owns his share of waifs of his road, and also from his
generosity. When it is distress it is thought fit to take from the
¢ raitech "-persons, except the king, a notice of two days is served
on the ¢ raitech -person of the chieftain grade, and a notice of one
day on the ¢raitech "-person of the Feini gmde, ut supra diximus.

‘When the stock is forfeited by all others, it is three ¢ seds’ that are -
paid by the ¢ raitech -persons. This is the severty of the case ; but
“the leniency of it ts, the part of it which is less, the forfeiture of
the stock, or three ¢séds,’ it is it he shall pay. Or, aceording to
others, thres ‘seds’ are due from the ‘raitech -persons, and forfeiture
of the stock from all others for Iuwmg come to take possession as
far as the third of the land.

‘It is safe for the ¢ raitech -person though hegoesas far as the third .
of the landin a temtory that has* a chief and a tribe, even though alIr. With.
he may not have given notice, because the land is not supportmg .
him during the period of the notice ; there are three ¢ seds ’ fine upon
him if he goes farther, or i€ horemain within beyond three days after
attending to the requirements of law. And ¢his is when he goes over
afence,and it (the fine) is one-half of three ¢ seds’ if there benofence. -

If it be a land that has not a® chief and a tribe, it is for- * Ir. With- .
feiture of stock that ¢s incurred by him as by everyone else; out- )
or, according to others, the proportion which the three ¢seds’ bear
to the ¢ cumhal ’is the proportion which his stock bears to the stock
of all. Or, according to others, where the stock is forfeited by
everyone else it is three ¢ seds’ that are recovered from the ¢ raitech’-
person. This is the severity of the case, but its clemency. is the
that part of it which is less, the forfeiture of stock, or three ‘seds,’ is due from the

‘raitech’-person for coming as far as one-third of the land, and forfeiturc of the
stocks from all others.”

V Hereditary right.—* Coibhne,’ scems here to mean a right to the land by deleent.
_2Stock.—The stock necessary in making a legal entry. .

e
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0:‘ TAKING 1p) Tf e 11 Lufa .1. DIUMT naipuire ; no, na TR 11T 5 NO DONO, 1T T
Posszssioy, T€01T 0 paized 1 Teét co Tpuan pealba, ocup vilt napsie 6 ¢at.)

Oloart teopar atmpena inpeagaip érdechca La peine
achgobail érvechca; tellach mdligrech, compug zen
cupu bel, no zan elod cu noliged. [o cuaiche, 5o
bpercheamain nad desp pracha cach ae.

(Ctait Teopa aimpena 1. am, ne, ocup fin putmin; AT Teona no
Tutane § nnopmgenn neé ni 11 modligtet VO venam Vo pemn In penea-
chap. Cthgabasl . cuic peorc moe. Tellach 1moligvech .1
vechTugao imvligvech vo bpich 1in penano 1. ba tan e eoéy, ocup no
seba eotu .. cumal, no vl buan, no T peoic ino. Compugp gen
cupu betl .a. compuc ©o cnpu vo pop nech cen tpebuine co cop 0 belab
@a pe mpec no ne vleptin vo m new imapocain. Mo gan etod ..
10 can 6L o Lecov 1M a odin VUIKED, .1 APEID NA TROIC! ce 0o echad
e Bo ctuaiche .. i 5o 0o Tuach 1. na mop Tuaiche, ocup von
bpertemain na bepa erpuc 1m caé nae im caé nogae vib 1N, €1v be vib cup

 porrcen- :

roscch bescu 80.

1n ©1 00 beip na techra reild ap e o pon co pracard
taige. 1n T1 cpeanar cen teol gen Taigt, co nglaine cubpe,
Dileay DOru1de 0 V1A ocur Duine ; Diam rlan « cubup b1
rlon a anum. ~

€1m1ve Dono Dianad popgeallean, ana perrean com

Y The third of land.—C. 852 reads, “‘i.e. the ninth, i.c. the third of tho third of
the tribe : he does not enter into the share of the chief or the church.”

8 Forfeiture of stock.—The ‘airem’ is the stock of cattle brought into land to
legalize the possession.

3 The beginning of ¢ Bescna' here.—In the MS. there seems to be no break be-
tween this passage and that immediately preceding, but on the margin the Irish
for this heading is given. In other places in the same MS. similar marginal notes

are found, where the original scems to he a continuous subject.
4 Right of covenants,—In C. 853, there is a gloss on this text, and it is

“ 4 gt e



N,

it e e e

s

.y

OF TAKING LAWFUL POSSESSION. 33

smaller of these, ‘Lel forfeiture! of stock, or the three ¢seds’; or, 0' TAKING

LAWFUL

according to others, it is three ¢seds’ from a ‘raitech ’-person, for ,mm,o,_ .

tllegally coming as far as the third of the land,! and forfeiture of
stock ? from all others.

There are three occasions on which illegalities are
prosecuted by the Feini: unlawful distress; illegal
entry ; combat ‘without verbal engagements, or not
dep'u'tind according to law. It is falsehood for the
laity, it is falsehood for the judge who does not award
fines for each.

* There are three occasions, ie. ‘am', time, and *sir’ fixed; there are
three fixed periods at which one sues the thing which §s unlawful to do according
to the Feinechus. Distress, i.e. five ¢ seds’ are the fine for it. I1llegal entry,
i.e. to bring illegal means of taking possession into the land, i.e. cows after horses,
when he could find horses, .i.e. tke fine for it is a ‘ camhal,’ or forfeiture of stock, or
three ‘seds’ Combat without verbal engagements,i.e. to proclaim a battle
against® one without proper security by word of mouth for restoring or righting
the thing abont which he gives the challenge. Or not departing, ie. or
without departure from the rule of law, ie. warning or fasting thongh he was
fairly met® by an offer of arbitration. Falsehood for the laity, Le. it is a lie
for the country, ie. the great territory, and for the judge who does not award
‘eric’-fine for each and every one of these cases, whichever of them t.hey come to
decide upon,

.

THE BEGINNING OF ‘BESCNA’ HERE!

He who gives property which is not lawfully his
own shall pay the fines for stealing. A4s to the person
who buys without stealing or concealment, with
purity of conscience, it (what he buys) is his lawful

property according to God and man ; if his con-

science be free, hls soul is free.
Thou deservest whatever is adjudged ; that thou
mayest know the right of covenants;' that thou

said that “‘anpu pepen com comnaomann ™ was spoken by Fergus, the poet,
as equally applicable for cvery Brehon.

YOL., IV, D

s Ir. Upon.

® Ir. Though
ke was come
against,
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Or Taxme comna’dMa, O fitice PN Fipeam rargce Taen, rarFaro
Posszsston. 1 meapam copy comadaip cach anaicardTean ap vaed-

Tanaiy ; ap Nt readanp nad aplizrean La peine VO Fner,
Darg Fine ocup pipgallna na maschp oilepear 5 an oc-
e « T o TuIR1d 00 1mpochaig con.

1n T1 o bein na vechta rei1ld, 4. n T vo beip ni vo neoch, ocup
noco na peilb booéin techcup, atc o perlb saits 1n gatace. A e vo
pon co pracard, 4.ape icup he co patab . 1n T1 cpeanarpy -
n & cennangep. Cen teol, .. cen 5T 1. cen Teol, Totblenamn « st
bunmv po cecoin.  Fen Taipy, 1. cen viceilt, .. DicelT A FATI 1ANOAN.
Co nglxine cuibpe, 4. T plan, smbten punn aict mn pet, no via mbe
onebmpe, 4. cen eneclainm, cen pmaéc cen achgin man§ Tonipicen.
O oia, 4. na heclarpt. Ocup ouine .. na Tuwts. Qiam plan «
cubup, 4. can Py cubup bpach aier.

©1mive vono, .1 poimoenmy, no uppoichlt ma v Tiptan a Fwmgetl
00 bperchemnarpy. (Cna perpear, .t co peIrenyiIy, no co nob a oI acuc
* OPDUEAD na cuma napcaipeéta oo pep dop.  (Cnnpuice Py, 4. cop-
-ab e n1 bepa vo neoch vul « napcaineéc it VIp vo oul e Loy enech.
Fineam paigte raen, -1 i pip Lim pasro « hinopmgh pin pop na
Torenab; noippred iraen vuit vul pu Log tenech. 1n meapam, 4. ipe
nf po meipemnaized « hinve vo1b Dul i 1 M1 no cotaimpged Vo NéIN
toin, oul e Logan enech. (CnaiccivTeaq, 1. 17 @ ni ponaipcear 1n caé
n ap 1 caed 1o huceirced vo oul, Tan cenn a comsnaro. (Cp n1
reava, 1. unNo con nopwstt o neoch vozner vo nein I penechaiy
1n ni nap enalumzdo 00 vuly pe ni 1 Mo na ne Log enech. Vaig rine
+1. TICPQAID 1N £116 £0 Conab, uain 1y michop ©o oub e ni 1 mo na npe
Log a enech,.1.ma mo na Log & enec, tarcims pine ocup marchype ocup plata.
Ocup pipsraling < na pip oanaox 0 Hrallav no in ceitlpme .1 na
ylacha Ticpaic po copatb. Ha maichp, . 1p uillionin cpep ano pine
machan, ac cavett fo conab. (Cn ace a TN, 1. ARIT 10D 1°0 1N TREID
10 pamaiged no 1o hopowizen vempumtned na cop Mmnoligtet vo vena
nech. Mapa inovertbip no nuc uav, no ni puisbed cra no sell, ni gabap
Log nao o 151 1n Tan naipcten in pad, ocup i vo15 Laip pogeba, no
10 nuc vertbip uao, a Log 0o ic .

! Firgiallna.—In C. 854, this term is glossed * ced-giallnai,”

* The third.—In C. 854, “oltrea™ is explained “a maitne quod tertium est.” The
translation here given of the term is only conjectural; tha text appears defective,
and the gloss seews to be & mere etymological analysis of the word ¢ otepeqp.’
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OF TAKING LAWFUL POSSESSION. 35

mayest reach the truth, thou shalt sue the nobles, Or y IAKmG
thou shalt sue for what is estimated in a meet Posessiox. '

covenant from all who are bound as sureties for their
neighbours ; for no one ever sues for more than is
allowed him as honor price by the Feini, for the tribe
and the ¢ Fir-giallna,” and the mother’s ¢tribe shall
interfere ; for these are the three parties who are
appointed to dissolve covenants.

He who gives property which is not lawfully his own, ie. the
person who gives a thing to any one which was not lawfully in his own possession,
but in the poasession of the thief by theft. Shall pay the fines, ie. it is he
shall pay for it with fines for stealing besides. Whobuys, ie. he who purchases.
Without stealing, i.e without thievery, L.e. without secrecy, i.e. who pro-
duces, (i.e. discloses) the original theft at once. Without concealment, ie.
without secrecy, i.e. concealing the theft afterwards. With purity of con-
science, Le. three sureties, i.c. he takes here the ‘sed,’ or if there be security,
Le. without honor-price, without ‘smacht -fine, without compensation, unless he
has taken it. God, i.e of the church. And man, ie. the laity. If hiscon-
science be free, i.e. having no knowledge of a be(u,\mg conscience.

Thou delervut, Le. thou meritest or thou earnest if they have come to
the decision of the judgment - That thou mayest know, ie that thoa
mayest know, or have a knowledge of the order or form of covenants according to
justice. That thou mayest reach the truth, i.e that it is the thing

- which gives one tke right to enter into covenant that should go as his honor-

pricc. Thou shalt sue, Le. I deem it true that thou followest up thy suit
upon the goodly men; or what is free to thee is to go security as far as the honor-
pric. What is estimated, ie. the thing that was estimated originally for
them is to go security for* the thing which was fixed according to right, i.e. to go

_surely as far as highonor-price. Arebound,i.e. that is whatall bind on the person wi.

who was permitted to go surety for hisequalgrade. For no one ever sues, Le.
for no one is to sue at any time according to the Feinechus for a thing which is not
permitted him to go security for, i.e. for anything which is greater than his honor-
peice. Forthetribe, ie the tribe shall impugn® the compacts, for it is a false
covenant for him to go security for anything which is greater than his honor-price,
i.e. if it be greater than his honor-price, the tribe and mothers and chiefs dissolve

“it (the contract). And ‘Firgiallna’, i.c. the men to whom is due the service

or the vassalage, i.e. the chiefs shall oppose the compacts. The mother’s, ie.
the third® party are more numerous, i.e. the mother’s tribe impugning® the compacts.
For these are the three, ie. for these are the threc who were appointed
or ordained to disturb the unlawful contracts which one shall make If it
was without necessity he gave a thing away, or he does not procure a thing
though he promised, no price is got from him for it at all. When the debt is
fastened, and he thinks he will get it, or he gave it away of necessity, its pricois
paid then. :
VOL. IV. - D2
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N1 narp uma na haipgead na hop, atc pop mat; ni

Posszsatox. noip buap ba chindia pop neach L na biao da; ni

O'D. 420.

nar op fop impumach, munar pocha peatdb; ni nar

evach pop nach nocht, munatopma ctlaéc; 1re pneche
cen TONA® 00 TNt o coll dbpech.  1ve mearpa ad gella
a cumung Do cac. : .

N1 ne1py 2. ni po poncupepiy 1n dipges No 1M OR NO 1N tMa adt Fon M

* nuapal, van i wece bo oS @ mhich, no e bo voich va pagbal. N

naip buap, 9. ni no ponaiperiu buap arhuid in mbuan vo benao ba
chinoia cennarde Larp Taipup ap 1 T ac na biat ba, no na bao cnimged
« pagbail co hupupa- Ni naip TIp, 1. M 0 ponaIPCITy pepamn pon
m T bip pop impama « inao omav, mana pochagren penann aicy, ne
mana potdb peanunn acroa pochugao. Fop impumach, -1 pop poen-
olegach. Ni naip evach .1. ni no ponaperu ecach pop in oumne bip
tomnatc, mana notb evach aice oa toipuchin. Muna topma tlade,
. manf coin ecach co heim. 1ye gneche cen tonaw, 1. ipe ni aca. vo
e no ciatlarve na mbpech ; amuid 1 ecanbach spech na cno panp cen
Tonao aicy, 1 amlmd 11 evanbach na neiche pn vo wenam. 1cte
mearpa av gella, .. ire nf o meipemnmgzed vo Fellav vo cad m nf
fma cumzan he iImZiL, 1 ni biap mce 4. irped meprnmipur bpeitem a
cumaé o ;LY vo cat.

1. map va g1y no va angiy 1. i ac percheamain zorcheoa, ocup
¥iT ac Tpebamne, no anpiy ac peschemam voiteava na pabaoan
na reilb na reott pozingellra ann, 11 pon pard appa anapna.
Marra anpipac peichem torcheva ocuy pipac cpebame, arcnenan
ooun aiplicteq.

[.1. caé piaé mgelluy oume ocur bd na fardbpe, no it vorg
Lair « pagol o neoch eile, ocuy D1a Tt Vetbin, N0 Vo mbeip uad
1aR 71N, 17 ann 11° ponert appa anapna, aét 1meo caé ao mnline.

€aé prach ngellup na brd ma parddbpe, no naé oot lair a
ragad, 171 éipic amuil po ell 1. 1 Tan na bi 1 peild 1n percheman

1 Cinnia, the merchant. In C. 854, the reading is buap ba¢ Cmnia, and the
gloes adds “ Cinnia, for he was the first who brought cows into Erinn.”
1 Blind nut. “engquie” is the reading in C. 854, and it is glossed *“cnu caed,

Ly
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Thou shalt not bind anyone to pay in copper, or sil-0r r TAXIXG

ver, or gold but a chief ; thou shalt not bind anyone Possmtox-

,.
e e e B amim v

~

to pay in kine like those of Cinnia, who has not kine ;
thou shalt not bind anyone to pay in land, who is
wandering, unless he possesses land ; thou shalt not
bind a naked person to pay in clothes, unless he has
got raiment ; it is as a nut without fruit to adjudicate
in this manuer. The promises of a.ll should be
adjusted to their ability.

Thou shalt not bind, Le. thou shalt not impose the payment of nilvc, or
gold, or copper, except upon the noble, for it is with him they are likely to be, or.
it is he that is likely to get them, Thou shalt not bind, &c., kine, Le. thou
shalt not impose the payment of kine like the kine which Cinnia the merchant’ used
to bring across with him, upon the person who has not got kine, or who cannot easily
procure them. Thou shalt not bind land, i.e. thou shalt not fasten pagment in
land upon the person who is moving from place to place, unless it is found that he has
land, or unless he has land to support him. Who is wandering, ie. upona

* wanderer. Thou shalt not bind clothes, Le thou shalt not bind payment in

raiment upon the manwho is bare naked, anless he has clothes to relieve him. Unle sa
he has got raiment, ie unless ha finds clothes quickly. It is as a nut
without fruit, ie it is a thing which is according to the wisdom of judgments ;
as the shell of the blind nut? without fruit is profitless, it is likewise profitless
to do these things. The promises should be adjusted, Le. the thing by
which the promises of all are to be estimated is the thing by which he is kept to
his promise, i.r. the thing which he has, i.e. the Brehon estimates every one's promise
by his power to fulfil it. .

If by his knowledge, or by his ignorance, i.e. if the plaintiff have
knowledge, and the surety have knowledge, or the plaintiff have
not knowledge that the seds’ which he promised on the occasion

were not in his possession, it is upon the security of * ‘arra’-goods

" for ‘anarra’-goods.” If the plaintiff be ignorant, and the surety has

knowledge of the fuct, the thing which is pledged is paid.

That is, every debt which a man promises when he is in his
rich condition, or he thinks he will get it from another, and if
necessity should arise, or if it should be afterwards taken from him,
it is then it falls under “*arra ’-goods for ¢ anarra ’-goods.”

In every case of debt which one promises who is not in a rich con-
dition, or which he does not expect to get, the ‘eric’-fino is as he
a blind nut; for it is of no profit to him who breaks it. It is so with a person
who binds upon one a thing which he has not.  For no one should promise a thing
which he has not.”

3¢ Anarru’-goods. Vid. vol 8, p. 150, s. ¢ Arra’ means the thing promised or ,
a similar one, * Anarra,’ a different thing, as e.g. a ‘cup’ instead of a ‘cow.’
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Or TAxING ocuy ‘noche w01 ‘Feigait 'wo, ocup po frop M part, « dce
r.m..m amuil o naycan paip co Loy ocur ar. ’

Mod no but asge tn Tan Vo pinne m cunnpad, ocur Vo Suard
1 vetbipiuy, 1t yonetd apnpu anappy, 4. 1M Tan neircten in
pac ocuy 11 votg laip pogebfo, 10 1o nuc vetbipur uad, a tof
oia chino.

mar moetbipuur puc uad, no n1 puigbed cla p.o seu., n1 gabup
Lot tard 1nn 1o ).

- 1n Longaro bandtarg bancopa & cotbne cotp COMAROW,
ana naire pinnppuch pnociga [manip re et mbena ]
‘o bepc b ap bancopa.  Opba maine mer coince
o ta cach cin® comjocair; po Ln mame midroeap o T
hinoua co hiapmua, inge cumal renopba; o Miad Fpan
genichen.  Finntiu pop cul cumérchep; ctpentd pine
poglaugtean ; Fabul arca echtpan®a; mad D1 cuicte
topmola. Imza ppi cin compocaiy, mad oon vellach
epechzach; acht ceachnuime 0o pimopime. O recht dec
vetlicheap co nach ouchaig 0o pine.  Furven ni deip
cin compocaiy, muna cuic Tpeada toipbeanavap. Ma
ctiic Tpebatdb comrlanatd conpandac a pinnteada.

1n Longav banoraip 1. eillzc a mic .ocur a ningena 1 nf fop an
alpat cuny @ machpe, 4. ineillpicen na mna techougao vo beich i

} ¢ Coibne "-property, vid. p. 81. Supra,n. 1. .

S Unless he be the sixth. This clause in the Irish is supplied from the Iower margin
of the first column, in E. 8, 6, p. 9.

s Bind. ~In the MS. the letters o and L of * alpag ’ are marked in & way which
soems to denote that they should be transposed.

- st n-h- .
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OF TAKING LAWFUL POSSESSION. .39

promised; that is, when it is mot in the possession of the debtor, and Or TAXIXG
it is not likely to be got by him, and tho security knew it, it is to pm‘:;,,

* be paid as it was bound upon him, with addition and increase. —_—

- If he had it (the property) when he made the contract, and it
passed away from him by necessity, it (the case), is according to
“*arra’-goods for ¢ anarra "-goods ;” i.c., when the debt is fastened,
and he thinks that he will procure it (the thing promised), or neces-
sity has carried it from him, he is forgiven the value.

If it be not necessity that carried it away from him, or he
cannot procure it though he promised, no value is taken from him
for it at all.

Heirs of females claim on rightful covenants of
equal value made with a female ancestor, relative to
¢ coibne ’-property' for the fair-chief of the tribe con-,
firms the subject matter, unless he be thesixth.* Brigh
pronounced judgment on female covenants. Lands
are estimated by their stock from every related head ;
they are estimated according to the amount of their

- property from the great-grandson to the great great-

grandson, except in regard to the ‘ cumhal senorba’;
according to the size of the land it (the ‘cumbhal-
senorbu’) is produced: The tribe property is claimed
backwards ; it is divided between three tribes; an
extern branch stops it, if the five persons of the
‘ Gedlfine’-division perish. Except as regards the
liability of relationship, if the family become extinct ;
except a fourth part to the ‘Findfine.” From seventeen
men out it is decided that they are not a tribe-com-
munity. The ¢fuidhir’tenant does not bear the
liability of relationship, unless there be five houses to
relieve each other. If there be five houses with
combolete stock, they share the property of the tribe.

Heirs of females claim, Le. their sons and their daughters claim the thing
which the contracts of their mothers bind,? Le. the wumen claim to bring means
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comanoa 1. amlad no cobinoriged a comanougav Yop copwb voO

nein éop.  OCpa naipe prafppuch a.ip e 1n pput cancnemach by,

. glatm gerlpint 1pe ronaircer n Ttpian mapa opba cpmb ne pLiayta
he, no e yonaircer in penano uile MAPG pepan® TUCAO. Manip
Te re1 mbena. 1. manap e m péired fen it benup n ombav . manab
© 10 reipeo repveé a gerlrine, 1m venbrine ponaiycer comgr an weilping,
aétc neé oo cuicren na geilpme. Vo bept Dpi an bancona . tel-
Lach 1o 1. Do bpechemnaiges vo bpugin pepann anan Laepec namnaaile
a pin éupa. Opba maine mep coipce .1 in pepann ap ap meipem
copach a mon amachaip, no maip a machap, .1. Maep ingen Cobtas
Carlbpeg -1- Mg eipeno.

4. Onba cpuro ocuy Tiliarta na mechap yunn, ocuy vrbugao
no obatgt in maichip, ocuy ni pulic mic adc ingeana nama.

Ocuy benard in ingean in peapann uitt co puba ocuy co pubda, no -

a Let san puba zan nuba; ocup coimoe puipnpe ne aireac uarte
lapy na pe.

O ta cach cino comfocaip 4. o ta cwpnerp vam vo vibad cach cmo
VAN COMEQICIMED 1N Fenann ; n geilyine utli o miboa anv, acup in pepann
mte oo bneich von ngin a oualguy bancomanbaip; no o Ta wrnep
oam 00 V1o 1N CIND DAR COMPOICTIED 1N penan, in ingn, 11 ann com-
pomeTin in pepano po na Teopa gimd. To lLin maine .1. mewem-
NAIETeN mame 1N FORAIND FO IMAT Na fine 1an nvibuo nahingine. O ta

© hinoua 4. na geilpine .. 11 1aT no viboa anv, NO I 16T compomoyep '

m pepann. Co hiapmua, .. na veipbyine. 1nge cumal renopba

1. 1B ap aét, aca aét Lim ano, aét 1n cumal renaigten oon opba pam, -

Tettmao Tine mbaio, ocup a bich peic alam plata geilpne ac uppnaroy

! Of equal value.—In C. 854—the following explanation is given : “Comapoa,
4. dicunt alii ‘comorbe,’ ie. the thing which was in the possession of the
mother is what the daughter claims, or the thing which the mnother gives and
bequeaths to her.”

# The fair chief of the tribe confirms.—In C. 855—the following reading of this
glossis given. “CCilicen ap1naiye, pnypuch, Le. the ¢ Finnsruth Feinechuis,’
of the ¢Geilfine -division, are as the five brothers, like as the five fingers of the
hand, each of them obtains the * dibadh’-land of the other,

For it binds, i.e. no one shall take unto himself to make up the * Geilfine’~
division any one of his tribe in general, although there should be but one man of
the five brothers alive except himeelf, i.e. the son of the man who has the *dibadh’-
land shall not obtain it, i.e. he is the sixth in relation to the five; he shall not
alone obtain the ‘dibadh -land which his father holds, but the sons of his Lrothers
shall share it with him, but it shall Le divided among all after the death of the
man who obtains the lunds of his extinct brother. The ‘dibadh’-land of the
deccased shall be shared by the svns of his other Lrothers, for the right to it
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of taking possession’into the'land-about which the other women made true contracts. OF TAKING

Rightful covenants of equal value! relative to‘coibne’-property,
&c., i.e. according as it wasstipnlated that it shall be adjusted by compacts accord-
ing to justice. The fair chief of the tribe confirms,® ie. itis the pleasant
scnior, L.e. the chief of the ¢ geilfine —division is he that confirms the one-third, if
it be ‘cruibh’-land or *sliasta "-land, or it is he that confirms all the land, if it be
land that was given. Unless he be the sixth, ie. unlesshe be the sixth man,
it is he that will obtain the *dibadh “land, ie. mnnless he be the sixteenth (sic)
man removed from the *geilfine *-division, it is not the ‘deirbhfine’-division shall
confirm the power of the ¢ geilfine -division, but one of the five men of the * geilfine’-
division. Brigh pronounced on female covenants, i.e. there was an
entry in the case, i.e. judgment was passed by Brigh touching the land about which
the other women made theirtrue contracts. Lands are estimated, i.e the land
about which contract was made by her mother Main, or her mother was Maer, i.e,
Maer, the daughter of Cobhthach Caelbregh, i.e. King of Erin.

The ¢eruidh’ and *sliasta -land of the mother is hero referred to,
and the mother had died and left no sons, and there are no
sons, but daughters only. And the daughters shall obtain all the
land with obligation to perform service of attack and defence, or
the half of it without obligation to perform service of attack and
defence ; and there is power over them to compel tlwm to restore
the land after their time.*®

Fromeveryrelated head, i.e. a8 I am about to tell concerning the ‘dibadh -
land of each chief to whom the land belonged ; all the * geilfine -division here became
extinct, and all the land is obtained by the daughter in rightof her female ‘coarb’-
ship; or as I have to tell concerning the ¢ dibadh *-land of the head (ckief) to whom
the land belonged, i.e. the danghter, it is then the land is divided among the three
tribes. To the amount of their property, i.e. the property on the land is
estimated according to the number of the tribe after the extinction of the daughter.
From the great grandson, i.e. of the ‘geilfine’-division, i.e. it is they who have
Lacome extinet, or it is they shall dividetheland. To the great great-grandson,
i.e. of the ‘deirbh-fine’-division. Except the ‘cumhal senorba', ie. ¢ inge’
for ¢ except,” I make an exception here, but the ¢ cumhal’ which is reserved of that
land, the seventhof a * dibudh *-land, and this is in the possession of a * geilfine '~chief

is not more inherent ln his son than in all, as is set foﬂhlntho‘Comnhm-
law.

3 After their time.—O'D. 421, adds here, “ocup i 6 plart eritpemne naro-
mer o; and it is the chief of the ¢ geilfine’-division, who binds it” (obltga the
daughter to give back the lands).

4 The cumhal senorba.—In C. €56, the following note is added, which is not
found in any other of the copies:

Except a ‘cumhal tsenorba,’ i.e. a chief head of a family who sustains the
companies attending the king and the bishop and who is substantial to bear Labili-
ties. When the ‘deirbhfine’ obtains the ¢ dibadh*-land of the * geilfine,’ all their
number present give the worth of a ‘ cumhal’ of land to this man, and to every other
head of a family whatever, one after another, who is not near enough to be one
of the tribe. The rcason that it is given to this man is Lecause he is bound to
pay for the liabilities of the family. See also C. 2188,

LAWFUL
OSSESS]
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Or TAXING pm'oiu ocufigonme. cOcupane cue n atc imo. uaip noco bix compoino
LAWFUL  yinmupioe, 10 noco bia 1Tin hi no cop viboa 1n pine mite; ocup iy ap pan

Pou:ou- Babap cona beic 1n cumatl Trenonba no cop mboa 1n pine uite. ‘,

“Moinperprun noybein co mbuard,
“ Cumal openonba nf puaitl;
“Mic na Tym cecmmnnTIin caom,

“ I mic adalepage imanaon ;

* Pwroin ocup Fopmac glan,

“ Ocup vaop pmdi, 1n peéomard.

Fo miav gpian genichen 4. ava genicreic po napleTaroin pepainn
F0 me1s no o Ungect. Finntiu pop cul a. cumgicen vuchcup na -
geilpine o culu Do cum noeipbpine a cuit e 1 tan compomnotip he
yo naceopa pintb. Tnenib pine .. poverligtip 1 vIbav 1ITIN N Teona
fine .1 veipbyine ocup ranpine ocupinopine. Fabul apcaechcpanva
o+ 11 gabub iy echtpand cuptnarca vo setl,pn?_ m gabal oa napramcen
n pepan® 1. In veInbrme. Mavo 1 cicte 4 AN 1O MED 1N NEC
CUICPIN. N SAILFINeG, I ANN COMNQINOTINL 1N PONANTD FO NA Teopa pimb,
ocup nf pmdl bancomandba ann. [imca ppi cin compocaip . ap
amtaro pin aoaic ne hic cimad a compocaip, vap amuil componoIT in
o1bao i amlad icpaic in cinwo. Mao von tetlach 4. mav ap
noepach tellag na seilpme ar « FING, 1. A & Fepann, 1t aun com-
noinmocep he .. 1n pepamn yo na teopa pimb. Cche ceathpuime vo
fInopine .. nocon gmd nf vinvpine adc ceathpamao vo vibao geilpine,
1. 10 perped panvovec. O yecht woc .1 o ta na recht pinu vec anunn,
1T an oe1ligtep 10, conaé ouchaip Fine 10c 0 La pin amach aéc vuchaig
noaine. Furoen ni beip cin compocaip 4. 5ablazny, 1. 1n povaen,
1N oaen acINTd, noco beipenn cinaro a compocary. Muna cuic cpeabdba
voipnbeanavan 1. mana pabac cuic treaba mer va toiputin, A 1n cuic
nach cevach, ocup manab ac oon flasch bere. Ma cuic Ttpebaib
comyplanab, 4. ma comlanagren cuic tnebra cada vain b 1 cuw
nane cecach ; oia mbe cuic pen o1b ocuy cet DIV 0 cach pip, berpio
caé vibao ocup cnayo apaty, amul cach nupnao, o biap in cuic paich
cevach acu ocup o bup ac oen plach berc; ocup cechpamiu cinaro upparo

1¢ Gormacs."~That is, sons who support their fathers in old age, or sons of a
sister.

% Seventh. The Irish of this passage is found in the left margin of p. 9, ‘col 1,
of the M8, E. 8, 5. )

8 Three tribes.—C. 856—adds; “the three we mention here, Le. the chief, the
church, and the tribe.” )

4 Ezcept a fourth.—In C. 857—where there is a running commentary on this
text, the following note is added here:—

¢« Except the fourth of the *innfine-division, i.¢. after the extinction of the
¢ geilfine -division, so that their abode is desert, then the ¢deirbhfine -division
obtains all their * dibadh’~land ; but the ‘iunfine *-division gets & fourth part from

o
.
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when petitioning /fuldber’<tenants)and “ gormacs." And the force of ‘except’ Oy TAKING
here is, because there is no division of this cumhal, or it shall not exist at all LAWFUL
until all the tribe ehall have become extinct; and from this is derived the saying osuasxor.
that there shall be no ¢ cumal senorba’ until all the tribe is extinct.

Seven persons obtain, with trinmph,

The ¢ cumhal senorba,’ not scanty ;

The sons of the three first wives fair, ‘

And the sons of the ® adaltrach’-woman likewise ; -
A ¢fuidhir -tenant and a fine ‘gormae,”, . o
And a ¢ daer-foidhir *-tenant the seventh.

- According to the size of the land, i.e. this is produced according to the

-* nobleness of the land as to greatness or smallness. The tribe-property is -t
claimed backwards, i.e. thehereditary right of the ‘geilfine-division back-
wards to the *deirbhfine -division who have their share of it when it is divided
among the three tribes.®* The three tribes, i.e. the ‘dibadh’-land is divided be-
tween the three * fine -divisions, i.e. the ‘ deirbhfine’-division, and the ¢ iarfine -divi-
sion, and the ‘ innfine -division. “An extern branch stops it, ie, thebranch
by which the land is detained is a branch that is hitherto extern to the ¢ geilfine’-
division, ie. the ‘deirbhfine’-division. If the five, &c., i.e. in this case, if
after the death of the five persons which are the ¢ geilfine -division, the land is divided,
among the three * fine "-divisions, and in fis case there is no female heir. Except
asregards the liability of relationship, Le. it is thus they are as regards
the paying for the crimes of their relatives, for as they share the ‘ dibadh’-land so they -
shall pay for their crimes. If the family, i.e. after the removal of the family of
the ¢ geilfine *-division out of their land, i.e. out of their territory, itis then it, i.e. the
land is divided among the three ¢ fine-divisions. Except a fourth part to the
‘find-fine’-division, i.e. there is nothing for the ‘innfine’-division except the -
fourth of the ¢ dibadh’ land of the * geilfine -division, i.e. the sixteenth part. From
seventeen,® i.e. from the seventeen men out, it is then they are distinguished, so

° that they are not a tribe community from that out, but a community of people.
The ‘fuidher’-tenant does not bear the liability of relationship,
i.e. the ‘fuidher gabhla’-tenant, &c., i.e. the ‘fo-daer’-person, ie. the natural
bondman does not bear the crimes of his relatives. Unless there be five
houses to relieve, i.e. unless he has five houses to relieve him, ie. the five who -
have stock consisting of a hundred Aead of cattle, and unless they belong to one chief.
Iftherebefive houses with complete stock, Le. if the five houses, the five
who have stock consisting of a hundred Aead of cattle, of each ¢daer’-man of them
be complete; if there be five men of them each man having a hundred of cattle
every one of them obtains his share of the ¢ dibadh’ land and pays for the crimes of
the others, like every free native, i.e. when they have the five stocks of & hundred
head of cattle and are under one chief; and they shall pay the one-fourth of the
aimootthofuomﬁu, and the fourth part of the *dire *-fine ot themt!n free-

them of everything which is divided, both lands and ‘seds.’ In like manner are
their orimes paid for.

8 From seventeen.—From this out they do notobhin any share; for the ¢ geil-
fine'-division extends to five, the ‘ deirbhfine '-division to twelve, the * innﬂne -
division to seventeen men.
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FInnTeaoa .1 1p cmcnemach uppanouy caé v1b vuchwg pne a ceile.

1 mac bpavar pinnTiga pine Pt o pruchmeara, '

munadb neapa i cotbnear machaip achaip m opba.

hop.ba machap muncoipche a mic o f.‘l,atchmb a apo-
thimna. "Oo aipic a Leach 1mupno Do cum pine ip Fpian;

"o Leath anaill a pipe dnechatd it a peola poolargtean.

Fine o cipc cobpainne.  Niy tic o cepe compocai achc
cenc opba mboaipet oa recht cumal ; comapda opba
biacach mboaipeach ; onba pop rec nimpaebaip ; ar U
panap Leich oipe.

"1 mac bpavap pinnviga 2. noco ne in mac mtur:omuf rime
a machap uite, nf 11 mo na pectmav Tine vibad.

Mao opba cputb no pLiarca, no vilpigt vacham pra ingm ap
outhpate, 11 viler o pine v0 macatb veopard ocur mupcaipty,
cen beiti oc pognam e, co a nvibao no a noeinge o pine.  Mao
mac itmupo bepup cetmuinoTip V0 upnad, 1 vlur VA THUAN
na nopba ra 00, uamp bepart mic na nuppao cmaro; mav
mac nnunno aovaltnaigs, 11 Let na nopba ro vo.

Fn roo ppichmeayra, .1. 0 pin meiremnagten fine maitns bet a
rarchup .

1. bancomanba piL runo ocur pepann achap ocup penachap
aice pe ne, ocur gemad ail o1 a Tabanc via macard nf tibpea.

Munadb neara fin corbneay, .. manip nepa a éorbner n pepano
oa machaip inna vachaiy, manid onba cpuib ocup pLiaycaoon machin he;
uaIp maryed, bepad 1M MAC RANN Ve FO AICNED CETMUINVTINLG URNADMA
no avalTnage.

1 The trve judyments. In C. 859—the following note is added here:—
“ A female heir is here referred to, and her tribe arc not bound to restore to her.
It is after her death it is divided between sons apd brothers, for if the tribe were

g et
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wan's beast skl be\paid to éach of them forhisbeast. They share the tribe Or TAKIXG
property,i.e it is delightfully each of them shall share the tribe property of each P“W"'""

other. . e

It is not a son that obtains the property of a tribe
in ground to be valued, unless the title to the land
be nearer to his mother than to his father.

As to a mother’s land her sons shall divide it from
the days of her public testament. But the half of it
reverts to the tribe of the original owner of the land ;
the other half according to the true judgments,' the
sced of her flesh divide. The tribe divide their por-
tion by just partition. * There comes not by right of
relationship but the right land of a ‘bo-aire ’-chief
to the extent of twice seven ‘cumhals;’ similar are
the ‘biatach’-lands of the ¢bo-aire’-chief: as zo land
given up for a road and respecting which there are
cbligations, it is to be restored; half ‘dire’fine is

paid out of it.

It is not & son that obtains, Le. it is not ﬂu son who takes the patei-
mony 1y of the whole tribe of the mother, e takes no more than & seventh of ‘dibadh’~
ladd. '

~ Ifit be ‘cruib’ or ¢ sliasta’-land, or land appropriated by the father

* a—

for his daughter out of affection, it is forfeited by the tribe to the

sons of the Ausbands, Jeing exiles and foreigners, while they are
doing good with it ; they also have what the tribe leave vacant or
desert. If it bo a son that a first wife bears to a native free-
man, the two-thirds of these lands are forfeit, because tho sons
of native freemen bear (pay for) liabilities ; but if he be the son
of an ¢adaltrach ’-woman, half these lands are due to him.

In ground to be valued, Le when it is truly estimated that the tribe of
the mother are cognizant of it.

A female heir is here referred to who has had the father’s and
the grandfather’s land for a time, and though she should desire to
give it to her sons she shall not give it.

Unless the title to the land be nearer,&c.,ie unless the claim to the
land be nearer to the mother than to the father, unless it be ¢ crudh ’ and * sliasta -
land of the mother; for, if it be suck, the son shall take & share of it according to
the nature of Ais mother's contract, i.e. whether she be a first wife of contract or
an *adaltrach’~woman.

bound to restore the land from her, no portion of it wonld beghenwthem
altorwards.” - - .
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Or maxe  Nopba mathapnCmuncoinche, .. n penann an an metpem conach

LAWYUL
PossrsaIo;

V e—

C. 859.

a marn a machain, s mai oo neach prup cuipechap con. Cmico flarc-

* harba anpochimna.. buole a macabyt a curcveon Lo 00 pigne a tymna

co hapo, -1 1 ba @ macu o Lndard o barp 4. opba cpmd ocup phiarca
penmnTan frunn amnl panntain cN@® poma@n, «1. bancomanba vono
anfpiu, ocup m olig [a pine Taopic nor], mav neapa 1n finotiy vo machamn
m mic apn bancomanbup ina oia achip, 1 ano napbenaoparoe a pine o
@ CINT COMRPaINDe, an 1'Ted & cepcyom a pinvtiv vo bpeich an pine.
Vo aiprc a Leach, 4. apictip a Lot imupno in PIn FRian o1& pme.
Ocup 1 @ cuiT in IMURNO anN, YEIN PERANN N Fine e, ocuf opba cpud
ocup pLUIAPTA poMain, 1. 11° @ CiT N 1Mupo, noco naipeenn ni openann
« achan no b ina Lam, ocup iyt « penann oitup pen. OC teach anaill,
. @ Lot ailt Do neip na pipbpeta no na pinbpecheman. 81t a reola
foolaigtean 1. poveilizten epeic vo PiL a peold, oa élamo. Mac

aoalona upnaeoma ocuy FIne TN, ocup-a oD an vo ecuppu. Fine .

o0 cInT cobpainne, 4. 1 gine tic vIA cumManoIN® VO NEIR CINT, OCUY
P! 71 a cotbpain® o gme Tinoa pelt cumal vo Ingin n bomapech i
venn Nip Tic Do cenc compocaiy, 1. niTIc DO COMOICTIZUD VO DO NEN
&ine. Cche cenc onba mboainesd 1. aéc mao penann in booned,

1. Let nopba an achap via ingm sap noibad,cen plotged, cen cipy cen congbal '

4. TIN ooty pets cumal no bus oc an bowmuy iy pepp ano. Va peéc
cumal COMANOA 1. DO COMANVAIZED Ne o 1eét vo cumalard conao
he pepann oa novenann in bomne mevonat, no fn bowne 1t TaRe «
betugao. Let in onba 1n achap von 1ngin 1an nec inn achanp; cen puba
cen nubapm- Opba pop rec nimpaebaip, 1. pepann vo bepan rop
conaip .1.-imMe ap paebun, poebna La pine a ciing1v cucy, roebnat teipr «
arec umits. :

1. Pepann vo bepap ap canamy aipic, ocup aemaebdp lap
1n T na getbeno yon nat purone; ay aise emmniten Lech eneclann
©0 neach, leach von Tt 00 bein, ocuy Tpian von o da Tabon.
€neclann von T vombein cmmozra 1n reired poano oéC ene-

1 The crime, i.e. the ‘eric’-fine for crime. .

8 A female heir.—This gloss is an addition by a later hand, and in smaller letters.

8 The half of it reverts.—In O'D. 422, the following somewhat different explana-
tion of this is given =

¢ But the one half of it is restored to the tribe whose property the land is by
right, i.e. it is divided into two parts, like every other ‘dibadh’-land, when thereare
sons in question, and if there were only daughters they take the-one-half of it during
their time (the term of their natural lives) with an obligation of restoring it after
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A mothei’s\ Vand, (&, Le the 1and) to which claim is estimated from the O raxme

wealth of the mother, it is wealth to the person by whom the contract is made. Her
sons from the days of her public testament, ie. her sons shall own
her share of it from the day that she made her will openly, i.e. her sons shall own
it from the day of her death, ie. ‘crubh’ and ‘sliasta’-land is here divided as
the crime! is divided before, Le. a female heir? is here referred to, and her tribe is
not obliged to restore to her, if the tribe property be nearer to the mother of the
son in female succession than to the father, it is then the tribe claim by their
right of partition, for i¢_is her duty to bring her tribe-property to the tribe.
Butthehalfofit reverts,® i.e. butthe half belongingto the owner of the land
is restored to his tribe. And the force of the particle ‘ but' here is, because this
is the land of the tribe, and ‘crudh’ and ‘sliasta ’-land are referred fo before, Le.
the force of ‘but’ is, that no part of the land of the father which was his posses-
sion reverts, but his own proper land doth revert. The other half, Le. the
other moiety according to the true judgment, or according to the true judges. The
seed of her flesh divide, ie it is partitioned to the seed of her flesh, f.e. her
children. The son of an ‘adaltrach’-woman of contract and the tribe are here
referred to, and it is divided into two equal parts between them. The tribe by
justpartition, Le. the tribe come to make partition of it according to right, and
in this partition the tribe gives a land of twice seven ‘cumhals’ to the daughter of
the highest ¢ bo-airech’-chief. There comes not by right of relationship,
i.e. there comes not of relationship according to what is right. But the right
land of a ‘bosire™chief, i.e. except the land of the ¢bo-aire'-chief,
i.c. half the land of the father goes to his daughter after his decease, without
the service of bostings, without rent, without refection ; i.e. a land of twenty-eight
¢ cumhals’ had been in the possession of the ¢ bo-aire’-chief of best rank, in this
case. Twice seven ‘cumhbals,’ &c., &c., i.e it was adjusted by twice
seven ‘ cumhals,’ so that it is the land by which the middle ¢bo-aire’-chief or
the lowest ¢ bo-aire '-chief feeds her. Half the land of the father devolves to the
daughter after the death of the father; this is without the services of attack and de-
fence. Land given up for a road, and respecting which there are
obligations, i.e. land which is given for a road, i.e. concerning which there are
two obligations, an obligation upon the tribe to demand it back, and an obligation
upon her to give it up.

That is, land* which is given fora road is to he restored, and the
obligation is on the person who does not receive it for the stock of
the ¢ fuidhir "-tenant; it is by him half honor-price is paid to one,
half to the person who gives, and one-third t6 the person to whom
it is given. Honor-price to the person who gives it except the

their time, i.e. the force of the ‘but’ here is, he does not restore the land of his
father which be had in his hands (occupation) but he restores his own proper land ;
or, indeed, their true land is restored to its tribe, and the force of the ‘but’ here
is, for this is the land of the tribe, and it was ¢ crudh’ and * sliasta ’-land we spoke
of before.

¢A land of seven ‘ cumhals’ she had here and thalmlf of itigoes to her sons, and
the balf to her tribe, and she is an * adaltrach -woman that is here treated of."

« Land.—This commentary is tonnd as a note on the lower margm of col. 2, p. 9,
of the MS. E. 8. 5,

LAWFUL
OSSESSION.

sIr. Of.
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48 “Oin Tetougad Sipana.

Or TAKING CLOGYOY Don [ i 0 tabaip, cinmota peiro 4. N poput a bpet
LAWFUL
Posszssion, OCUT & Tabaipe amuil o gab Tip pocnaice no aipblaca .1, onbu

gatbren o plat no oeclaiy. bem:i imupo, munapagbac cuip 1
bancomapbalaipin pine ; bepts pine man po gabat cuip teo-  1p
imaebup 1 ar va penap letoime.

Cpoapanan teichowine . p dme emmnichen Let fneich vo
noich oon Tin veneclann ot 1. Let a tine; a Leat nall ar a todur.

Cut¢ m 1maebup a vep ann? 4. paebup Lapim fngm ocup
faebun Laspn pme.  1pyed a veip dliged, paebup Larin pime 1m

- Gif1C VON INFM 1N uaip na b1 mac ano Taper i achap, ocup
paebup Lairm g a aipic aqur von gime.

8lan paspgre mbpogard mdpuronechea ingnaroe cipe
comDroan coimiteach. N7 Dipeanan 1ap mo bi bliaroan,
achz beraid pochnucca, ap nach cnead beplan ne merwb
i o camseom L peme. .

8lan paipgre, - rlanti wchgena a peon a pepano on T iy ac
ipoechyin i bRUTE PRMT NG COIR DINE), DIA TAID CAN ACRA CO RO AP &

. VN FON @ PeOp. Inppaive Tipe, .1. mERao a hino a commTicm

m comaché matip, .. oa mé no @ Tpf evanbal 1wip vo cots. N
vIpeanan, -1 noco naobul enmcen eipic 1o 1an FINIE DO 1 nATITIN
v bliromn cen acpa cop apa @ pnd ponpy in pep pin apip.  (Ceho
berarbpochpucca, -1. aéc 1n pep o ben ap pocnanc vo nein bapepa
pnae no anbino, uaip ce beit nech a naTitin a pochpeca cen « acna cop
FAPA @ QUND FOR & pEOR, Noco LugmT: dlLigur a pochpaic vic up. . OO
nach cneav .. ap naé cain ha pecin berlan ne merpamnacc a acna
e aca VIulcao, CONAC COIN cCamzin ime Vo nren n peinechaip, 4. 1N

" epechz ocup pep 11 hictap an aichgim aée vine na gona ocup pmadc.

VHalf *dire’-fine.—In O'D. 422-3, the following note is added:—* That is,
half the thing which pertains to the land, i.c. half the part which is given to
her out of her land, by the tribe, or indeed it is half to her out of her land
property, i.e. it is out of that the one-half is paid by the person who gives, and
one-third Ly the person to whom honor-price is given, except one-eighth to the
person who gives honor-price, and one-sixth to the person to whom it is given,
so that it is two-thirds of onc-fourth of honor-price that is wanting to the person
to whom it is given, which is equal to the one-sixth of the whole.

¢ Full honor-price is given to one for purity and worthiness and property, i.e. one
half for purity and worthiness, and one half for property, both live cattle and dead
chattels. The one-half which is on account of live cattle, i.e. the one-fourth of

- ————n— W e
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sixteenth part of honor/price|to the person towhom it is given,except
one-gixth, i.e. its taking and its giving do not run like those of hired
land, or refection land, ie. land which is rented® from a chief or
from a church. He (the s0n) takesit, however, unless the covenants
of the female heir affect the tribe ; the tribe take it unless they have
verbal covenants. That is the obligation out of which half ¢dire’-
fine is paid.

Out of which half ¢dire’-fine, is paid, Le. it is out of this is paid
half the part of the land which comes to her as honor-price, i.e. half her land; the
other half out of her property.

‘What obligation is mentioned here? ie. an obligation on the
. daughter and an obligation on the tribe. What the law says is,
“let there be an obligation on the tribe as to restoring to the

daughter when there is no son after the death of the father, and an

obligation on the danghter to restore it (tke land) again to the tribe.

Or Tixma
LAWFUL
PossEssiox.

s lr.—T:beu.

In the ‘Bruighrechta’-laws it is guiltless to look on

cattle grazing on the jointly-fenced land of a co-
occupant. Nothing shall be paid after the lapse of a
year, but after the custom of hire, for every wound that
is healed byarbitratorsis not to be settled by the Feini.

It is guiltless tolook oh, i.e. restitution of the grass of his Jand need not be -

madeby the person who is truly looking on the land, for whom it isnot right to correct

it, if it remain without being claimed until the top grows on the grass. Grazing -

on a farm, i.e. they graze the top of the grass in the land, the neighbour being
cognizant of it, i.e. for two nights or three unprofitably on thy partner's land.
Nothing shall be paid, i.e. ‘ eric’-fine shall not be paid for it after his being
cognizant of it for a year without claiming, until its top grows upon that grass

again. But after the custom of hire,? .e. but the grass which he lets for .-

hire according to the good or pleasant custom, for though one should be cognizant of
the hire without claiming it until the top grows on the grass, he is not the less
entitled to have his hire paid to him. For every wound, i.e. for every damage
to grass that is repaired by arbitration cannot be furtber sued for; ‘de’ isa negative,
so that there is no further claim for it, according to the ‘ Feinechus'-law,s i.e. as
regards® wound and grass, compensation is not paid, but the * dire’-fine of the wound
and ‘smacht’-fine,

honer-price, one-fourth for land and dead chattels, the half of that for land alone,
80 that it is the one-half of this is given to her, i.e. the sixteenth part. Or, indeed,
it is a balance that is struck between land-and dead chattels, or the one-sixteenth
for either unless they are equalized according to arbitration.” ’

b Ir. Be-

s But qfter the custom of Rire. In C. 859, the following note is given:—“But

after the manner of hire. The custom of this is, whatever is contracted is
enforced, but if no contract has been made, no payment is made, s0 the trespasses
in the case of co-occupancy, unless they are claimed for within the year after the
trespass, shall not be enforced.”

8¢ Feinechus'-law. 'That is, whatever is submitted to arbitration and decided by it
must be considered as finally settled. There can be no further appeal to the
¢ Feinechus'-law. o .

VOL. IV, . - * F
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Or Taxma 1, na, cneda vono, munab actprup pua planti, ocup M noO
LAWFUL
Possxssaoxn. 5D veitbine, n1 hicap gichzin adc colonn epic nama.

Ma no pollaiged 1N feap ¢in agRa Cup paf 1n paen esle na .

mad, 11 o1l na has aschgina, ocur Taipic m pmactairm nifm;
aTa epc a pozla 0o DUl a UKD 0 DHUINE, OCUT 11 AND ata aThgm
00 TUITIM 0 Duine TRe na partl.

1. 1peao purd punn, ouine o bat « narortan pogla comiéeara

0 'DENAM FNIT, ocuf o bat a pald Fen & Tacna cop ar « pen ;

{coaip meté prur, ocup nt hiccap archgin, ocup 11 e 1in aen inead
a noilpigeann archgin o ouine a pmv. DO Denam, ocur nf hictanp
othpur 1rm parll.

8in cach rendliged cacha cpue conveals. 1n Tan
11 o1comDely cach cpich, 11 and bepap cach digeand

€0 (U

 81p cach penvliged, 4. iputmn caé penveitizud, cat veilipuo oib
T P11 ne cerle, no cat oliged fen vib ne ceile, no ca¢ dliged vo neip
napen. In Tan i1p vicoInveIly, 1. in tan na b dperchem ac in bro-
-burd no ac 1n peichemuin voicheoa. 11 ano bepap cach vigeano co

" g . i ann bepan cach vicenn cinaoaiy ocup bpeichemnanp ap amup

1" an 1 @a i vois in canceapach vobich. ‘Digeanwo, . na
oasaban oa gleoo.

M qug Lap na bieeo gerll 1 nglapard, 00 na tabap
chip placha, Do na erpenedap peich cana.  In zan

petbtur 1n (Ug A Mama o, 1T an’® VO PANAN OINe (UE, |

!

/

Fen zae, zen earbpot, cen erpmOnucur g o chuecha. ,'

!

N1 pig, 4. noco g 1 pentt pip manm pabac gelll aice pe comallao
a puge no a ceitlne; Na tabanp chip plache, .1 vaepawaillnetta
. bpaich.  Feich cana, .. ymacht cana.  1n tan géibrup 1n g
+1. 10 Tan gabep 1 moamugao no m Fremm a oubpaman pomamo. 1
aND DO NANAN VINE, I I AND eniTen eneclann qus oo co comla
<3 N MOMODUD 'Y, 1. T, ocup cipy ocup pmadc. Fen Fae .1 1m
bmwhemnur, NO 1M FUPICONAIY, NO 1M eIINDRACU DO VENam oo

1 The wounds. The Irish of these two paragraphs is found in the right margin
of col. 2, p. 9, near the bottom.

¢ His people. See Vallancey Collect., vol. IIL, p. 89, for an attempt to trana-
late this and other passages of the Brehon Laws.

o aru
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That is, as to the wonnds,! indeed, unless they are claimed for OF Tixmva

before they are healed, and no necessity mt.erferes, no oompensa- P

tion is paid except body ¢eric "-fine alone.

If it has been neglected to sue for the grass untll other grass
grew in its place, it is a case of forfeiture of the compensation, and
a repayment of the ¢ smacht’-fine for that thing ; the eric -fine for
the damage becomes obsolete to a person, and in this case oompen
sation is lost to* a person through his neglect.

"That is, the case here is ¢f 2 man who was cognizant of the com-
mission of a trespass of co-occupancy against him, and he neglected
suing for it until the grass grew ; sacks are paid for it, and com-
pensation is not paid, and this is the only instance in which com-
pensation is forfeited by a person through his neglect, and sick-
maintenance is not paid for the neglect.

Constant is every old law of every terntory of
covenants;: When any territory is uncovenanted, it is
then every disputed case is brouight before the king.

Constant is every old law, i.e. perpetual is every old arrangement, every
decision of thoss which follow with each other, or every old law of them with each
other, or every law according to the ancients. When uncovenanted, L.e. when
the defendant or the plaintiff has not a Brehon. It is then every disputed
case is brought before the king, i.e. it is then every disputed case of crime
and judgment is brought before the king, for it is with him the solution of every
difficulty ishkely tobe. Disputed case, i.e. the thing brought to be settled. °

LAWFUL
OMMOX-

He is not a king who has not hostages in fetters,

to whom the rent of a king is not given, to whom the

" fines of law are not paid. But when the king gets

these submissions, it is then the ¢ dire -fine of a king is .

‘paid, if he s free from® falsehood, from betrayal of his

nobles, from unworthy conduct towards his people.?

He is not a king, i.e. he is not to be styled king unless he has hostages for
preserving his kingship or his tenancy. To whom the rentof akingisnot
given, i.e. the rent paid on * daer'-stock tenancy, ie. malt. Finesof law, Le.
the *smacht’-fine of the law. When the king gets, i.e. when he receives
the submission or allegiance which we have mentioned before. It is thea

the *dire’-fine is paid,i.e. it is then the honor-price of a king is completely -

paid to him, i.e. thesesabmissions, i.e. hostage, rent, and ‘ smacht’-fine. Free from
falsehood, Le. respecting judgment passed, or false witness borne, or impropriety

VOL, IV. _ E2
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. Or TAKING Ton'oabnat) 1) cén bpath!na nuapal; ocup noco vligtecha o bnach

BTN B Gl Do,

- i T

L~
R

_na nipeal. Cen eipinopucuy, 1. 1m pupoipgell a olisid, no 1m gum
° no1m st pop acuachab; wap oa n.olb nfob rm aice, noco biero eneclann
W15 0o co comlan. .

Olcait pecht praonape popgeallad gae cach fug;
- renad Do rooad ar a naplirt ; cen pip, cen DUEED, V1V
aie, INFe mad TAN CeT ; Mardm cachda paif ; nuna N
rlarchiup;  oipce mbletoa ; millead meara; peol
neacha. 1ce pecht mbeocaindle an® 1o poporna® Fae
cach . ‘ :

Ccait recht pravnaipe, 1. avwt a pecht amyil praonape pongler
« gae pon in cach i1 pfs  8enao vo povad, 4. penav na hecla
oimpod apr « vapal L. Cen pip -t 1m prachab cmotr .. cen cenc
Cen oligewv, 1. 1m prachaib eiccinot: vo vamtan ooib. ‘Dive aine
o1 co hinoligted. 1nge mav Tan cent .1 inge an alc, aca acc Lim ano,
mav ap sanrepn LSS o, nocon inoligcech eirtum anorave. Maiom
cacha paip 2. ne comlin a ne olistid, 1 Let Log ened tpechnaip ame.
Nuna .. bet can and, .1. gonca vo bich ina plachupp Virce mbledsa
4. vipcease 1. bich can Lacht 4. oipeartap in Lachca. M1Lleaomeara,
«1e 10 N Tarbyin, ocup miloin. 8eol neacha, Teolad ar in necha,
innanba, no puall bec von anbun vo bich ano. 1te rechc mbeo-
cainole .. 1TiaT 1o anuay mn pechta amuil cainml m punrcm'onf no

rollpiger a gae pop fn cach fp us.

‘Ceoﬁa ua aca moam Oa fich Dia pop cach vuasch ;
ruilleam gu nadma ; popgeall zupiadnaipe ; Jubpeach
an pochpaic. -

Teopa gua, - TeoRa pua eim 1 mepa nvechar oi1a FoR Na TuaT-
hatb: Fuilleam gunaoma a. pmllem Logoechca vo gabail ap
sunapeaneds, ocup noco vlesan a sabail ad ap pipnapcaipeét .1 Log
00 ap A RaD aTa & naomaimcin co be. Va pich via, 1. vo pigland via
Fongeall gupiavndaire, . n gupiaonwye opomgell vo. Fubdb-
neach an rochpaic 4. na bpecha gua vo bpeich wo ap wveicnec
Lorgroecta, ocuyr noco vlegan cro a mbpeich an aiper

1 For hire.—Vide Vall, Collect., p. 90, vol. iii. (No. X.)

.
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done by him. From betrayal, lL.e. without betrayal of the nobles; and it Or TaxING
is not more lawful for him to betray the plebeians. From unworthy con- LAWFUL

. e e ®

duct, i.e. with respect to false decision of his law, or with respect to wounding or
robbing his people; for if he had deen guilly of any of these, he shall not have the
honor-price of a king completely.

There are seven proofs which attest the false- .

hood of every king; to turn a synod out of their
noble ¢ lis -fort ; to be without truth, without law,
‘dide aire,’ unless they (the demands.of the parties)
were beyond right ; defeat in battle ; dearth in his
reign ; dryness of cows ; blight of frult scarcity of

corn. These are the seven hve candles which expose

the falsehood of every king. .

There are seven witnesses, i.e. there are seven things as it were wit-
nesses which attest his falsehood against every king. To turn a synod out,
i.e. to turn the symod of the church out of their néble ‘lis’-fort (meeting-place.)
Without truth, i.e. respecting certain fines, i.e. without justice. Without

1a w, i.e. respecting ceding to them uncertain debts. ‘Dide-aire,’ ie unlaw-

fully. Unless, &c., beyond right, ie *“unless” for ‘but,’ i.e. I make an
exception here, if it is after offering of law by him, it is not unlawful for him then.
Defeat in battle, ie. by an equal number in a lawful battle field, i.e. half his
price of honoris taken away on account of it. Dearth, i.e. to be without wealth,
i.e. that famine should bein hisreign. Dryness of cows, ie. failure, i.e. to be

without milk, i.e. destruction of the milk. Blight of fruit, iLe after its -

appearance, and it is afterwards destroyed in the bud. Scarcity of corn,
i.e. the disappedrance of the comn, the vanishing of it, or a small quantity of corn
being in existence. These are the seven live candles, ie. these
above are the seven things, as if living candles, which expose or exhibit to view his
falsehood against every one who is a king.

There are three falsehoods which God most
avenges upon every territory; additional gain by
a false contract; decision by false witness; false
judgment given for hire.!

Three falsehoods, Le thereareindeed three falsehoods for which God takes
‘worst vengeance upon the territories. Additionalgainbyafalsecontract,
{e. to receive additional reward for a false contract, when it is not lawful to.receive it
even for a true contract, i.e. to get reward by his saying that there is covenant
where there is none. Which God avenges, ie. for which God showers down
hisvengeance. Decision by false witness, i.e. toapprove of false witness,
False judgment for hire, i.e. false judgments to be passed by him for a
payment or hire, when it is not lawful even to pass them gratis, :

Possxkssiox.
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Or muxma  OoIT cefchp NadM NAD 10D CIOD NLOITCAIDEN]: ;
LAWFUL .
Posszssion. MU0 pop o plasch 3 mac pop a achaip ; manach popy a

abaro; ulach pon anaile mad an aenap. OCn popuarlarce
flasch, ocup yine, ocur eactar cach pochap ocup cach
nochap pocepdcan pon a meampu, acht n1 FORCONBNAD ;
A GTe TEONRA NADMAND arpd iNnin naspcardtean Lo
peme: cop pop meampa eacalra, cop pop pognamte’
. placha, cop pop paenleagachaidb fine. Op o nntal
flaich, ocur pine, ocur eaclaty cach cop na tolenaigeen s
ap olegan Dotbrium na be Lobratg cop, ap Ota mbad

‘Lobtatg reon cop, 1T anD N1 TINNTATTOM CUpU & Memop.
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O 17 annpom 1 mbpercheamadée cop Lo peme cuin
onene. (p ave cuip Tnemeacha La petne cach La peap
D10 upgane, alatlt D1 popNTAINE, A O 00 Turde aTa
FONCONFAIN N DURFAIN N purD concuaire.

Ccait cetchnpt naom, 4. aomc « cechpap 00 nf ponarom, ocuy
110CO NMNDPAWETEN ONRO CIX RO FUIDED IND AT, 1. CON PO MBMNLY 1 nec-
majip « cenn; TThMIZIT na cind na cunpu e mant bet tola vob, .1 1p
amlod pin aca, no iman rmaéc viIc annyo cen co hcap i wchgin.
Ciav poipcarvean, . .ca po apsicen ropne. Muo pop a plaich
+ renparo in plarch mao al teip. Mac ponr @ achain, 1. pic oc.
Manach pon a abaio, 1. €O N 1CAT A cONNK, -1 AR I INOPA DG
memon cachcao 1n cino Fabio 1ma polra vi1b convanagbar a ppitpolea.
Ulach pop apaile, 1. vag Tenraro 1me, .. ulach bip cen pironu 1o
1 macaipe bec i amlao pm biap: Cp poruaplaico, 4 nav bao
machtao cen tobach oob b, uwn poruarlaiced caé con O ENMAT,
Cach pochan, .. copcomloig. Cach nochap, .. owubapca. Fo-
CONDVCAN FON @ MO AMPA 1. ADA CURTAN FOR & Momoputnechaib,
yop amempaib; €10 VONO AR NATAIEMETOWY NO NA PENTADI 1N CUNONAD
00 venomp niu booém. cht n1 popconznav, -1 alc ini popcon-
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There arefouricovenants which are not binding or raxwa -
LAWFUL
Possxssron.

though they (the parties) are proceeded against ; that
of a bondman with his chief ; of a son with his father ;
of a monk with his abbot; of an ‘ulach’-person with
another if alone. For the chief, and the tribe, and the
church, will redeem (rescind) every good contract and
every bad contract which are made with their, sub-
jects, except what they themselves order them ; for

these are the three defective covenants mentioned by

the Feini ; the covenant with a subject of a church;
the covenant of a servitor of a chief, a covenant
with fugitives from a tribe. For the chief, and the
tribe, and the church, may annul.every covenant of
this kind to which they did not cousent ; for they
are bound not to be remiss about covenants, because
if they should be remiss about covenants, then they
do not annul the covenants of their subjects. '

For in the judgment of covenants with theFeini the
covenants of three are difficult. The ternal covenants
with the Feini are where one man commands it (the
covenant) and another forbids, for to him is the com-
mand who has not forbidden what he has heard.

. There are four covenants,i.e.therearefour persons who make a covenant,

and proceedings cannot be maintained successfully against them though they are
sued for it, viz.:—a covenant with subjects in the absence of their chiefs; the
chicfs dissolve these covenants unless they have given their consent to the making
of them, i.e. it is thus it is, or ‘ smacht’-fine is paid in this case, though com-
pensation is not paid. Though they are proceeded against, ie though
they aresued. A ' bondman with his chiecf, i.e. the chief may repudiate it,
if it s0 pleasehim. A son with his father, i.e.sicoc. A monk with his
abbot, i.e. until he pays for his crimes, for it is difficult for the subject to serve
the chief who receives from him his property, until he receives his returns. An
‘ulach’-person, i.e. because he will deny all about it, ie. an ‘ulach’ who is
without & witness, even though they be in the plain, it shallbeso. Will redeem,
i.e it is no wonder that they should not distrain them, for they redeem every con-
tract which they make. Every good contract, i.e. every contract of full
value Every bad contract, ie. frauds. Which are made with
their subjects, ie. which are put upon their dependants, upon their subjects;
why then should they not dissolve or deny the contract which they should make with
themseiven (the chiefs). Except what they themselves order, i.e. but
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Or TAxiNG SNt/ booein voiboo wenum-ne nech arle, uan noco cuimgech axmime-
LAWFUL chpve, aétc amuil 0o genat « cunnpao pen. (Cp ate veopa nao-

’ Pos:fxom ManD, 4 ap aTe TR NADMANN N[N ponaiycicen oa naipnervenn’ in

renechay, ocuyp 11 erbavach a ba « mait on T vo nf 1ae. Cop rop
meampa eacalya, .1 f necmasp. Cop pon rognamte placha, .
cunnpro vo venam iy m Luét bip ac pognam wvon flaich. Cop fon
. paenleagachaibd, ... concuncan apnapannelovachab bipvonpine. A1
voinntar pLaich ocup pine, .t umpimpmsio in plarch, ocur 1n eclairy
ocup 1 pine cad cunnnao naé tolvanach a memamp, ocup e cufc in

an ano, Yain 1 dEbRAMAR NOMAIND ATA TR NHADMANNA e[pPd, -1 1€0IT .

b 1T pochaive ano gin, ocup 1n T1 o nec a cuit ve 1 oilup uao he,
-OCUP 1N T N o npec noco vilup uao he. Cp olegan vorb, .. uap

_ + olegan woibrium nap ab Lencwg no nap Uccwg ac tobach na cop Mnoliz-
tech ©o nicc & memap, -1 napbac Uuncap tobwg tap P cop An
viambav Lobraig, 1. ap viambat Laebtas T1um no viambac Lictary
con Taroeét fo na copmb. 11 an® n1 TinnTacyom, . 1 anNn PN ni
TINDTATy UM, NO NOCO TENNMDOINTIT A MK CWI DO NiAT d Memaip 1M
Taroedt puthab. -

- -8

p 1p annpom, .. umn 11 vo na neichib 11 vorlg a mbperchemnuyp

na cop 0o nen in penechaip.  Cuin tnene .1 cuin tpi nech no T nos.
Claitt D1@ PORNFAING, 1. AC FONCONEMTL & DONMA .1 ANNCUNTAINE- &
nemvenma. (p 1p vOpUIDE ATX FORCONFAIRN, . ap ip Do ma-
AN QTA CONUD INAND DO Neot oCup 00 Nert PORCONSIIN & ‘Denma
Mana vVenNna UNSUNS C NeMoVENMA. -

“Ocasc o1 nadmanoa la pemne nad norchead ni
anaicardcen.  “O1gaib Do Log eneach eipeach no reaga®
nadm pop neach nO pINNTAR FOP ULFOCNRA ; NAIOM
copuna zade La Fadasge Sin N1 a0 FADErin ; PORCRAID
cotbée ppu eachlaro ; ap acaic da achlaro cop La peine,
bean ¢ tabap cotbée naronaigead, ocur rep 00 beip
cotbche mop. put barorig pop na reapa vitpr.  Opa ace

t The ternal covenants.—In C. 860, the following note is added :—
¢ Ternal covenants, i.e. of threc persons, i.e. three contracts upon him, i.e. with a
chief, with the church, and with an extern tribe, whichever it be his share is forfeit.
* 8 Fordids. Dr. O'Donovan read as in the text the first syllable of the word
¢ anncupgone’; in the MS. there is simply ‘a’ with two diagonal strokes over
§t; the usual contraction for ‘n’ being a horizontal stroke over the letter which
¢n’ should follow. The reading would thus be “ac upgaipe.” The reading in
C. 860 is ** popvrocongain.”
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what they themselves order thend to make with another person, for they are not able Or raxma
to dissolve these, but as they would their own contract. For these are the LAWFUL
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three defective co venants, i.e. for these are the three covenants which are con- Posszaston, -

tracted of which the ‘Fenechus’-law makes mention, and their ‘ba’ i.e. their
good is defective from the persons who make them. The covenant with a
subject of a church, i.e in the absence of ¢the Reads. The covenant
of a servitor of a chief, ie. & covenant which is made with those
people who are doing service to a chief. A covenant with fugitives
from a tribe, ie a contract made with the fugitives who are of thetribe. For
the chief and the tribe, &c., may annul, Le for the chief, and the
church, and the tribe, abrogate every comtract with which their subjects are not
satisfled ; and the force of the ‘for’ here is, for we said before there are three
defective covenants, L.e. a ‘sed " which is between (owned dy) many persons is here
referred to, and the person who sold bis share of it, forfeits it, and as {0 the person
‘who did not sell it, it is not forfeited by him. .For they are bound, ie. for

it is right for them that they be not remiss or negligentin setting sside the unlawfal

contractswhich their subjects make, i.e. that they be not remiss in setting them aside
after kuowledge of the contracts. Because if they should be re-
miss, Le. for if they should be negligent, or if they should be remiss, and not
impugn the covenants. Then they do not annul the covenants,
ie. it is then they do not set aside, or they do not abrogate the contracts which
their subjects make, by opposing them, ’

For they are difiicult, Le. for they are among the things that are
most difficult in the judgment of the covenants according to the ¢ Fenechus’-law.
The ternal covenants,'ie. the contracts of three persons or three parties.
One man commands it, l.e. commands the doing of it, i.e. forbids® the non-
doing of it. ' For to him is the command, ie. for it is from that principle
is derived that it is the same to one to command its doing and to forbid its uon-

doing.

* There are three covenants with the Feini, which
do not amount to the thing stipulated. It takes
from the homor price of a chief who sues upon a
covenant with a person who is known to be pro-
claimed ; a covenant concerning stolen property with
a thief, although he did not steal it himself; to give
too great a nuptial present to an ‘eachlach’-person;
for there are two ‘achlaidh’ covenants with the
Feini, the case of a woman with whom the nuptial
present of a married woman is given, and the case of
a man who gives a large nuptial present to a harlot
for her lawful divorce. For these are the covenants

. . . . .
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CUIL INNTIN NAONOITEaDd €O THIAN MO ruro1gead antd-
bapeatd cop x peine.
(CchT upgapda cop Lo peine, n1 Ojleor nt sen apil-

, Uuo, ap nach cparoe 11 eaplan infard o corbche, DUEID

rlan cpatde a pesp dpescheaman, ache uair no upgaIne
no egmachc. ' .

* (lTa1T TRI NADMANDA,s 1. DO N§ FONAIOM oA Napnervenn fn pene-

&up, ocup NoCco N0 INDPAISET 1M N anuCerced 14T, N0 N a RUCK TOFMT,

Di1gaib vo tog eneach, .1. vigbmvvo Log aenech 1n cipech mopmgey |

14T co-pip 0o nata vLigenn, N0 11 TROPCAD TAN DLISED, 1. 1N TURFOCRAID
TICPIT 1 pine 1o Soparb, 4. P punPoCRA ac Ttnebuip in sppavuiy; no

" pm cwllmroedta « cain, ocup nf usl ac peichemuin torcheoa; mchgin vic

©0 Tpebuiny, ocup noco niccap ni pin Ttrebuiy no co Ttarpircan in
cmeaé: Naiom pop neach .1 narom oo Taet vo ¢ ino aenvleatard
co micann ; vigbard D@ emeclnn 1N meic po mbarcap vix tochup.
Naiom copupa Farve, .. i ePINOMUICUP @ Bif coip dul & tpebuiny
e TIYM 1N TPeoIT FIITT TAp cenn fn facaror cin cob satarof he booém.

4. T aroann Tneabaipe n1 ano ﬁn,- ocuf ce TaRpAIETean
gaoasge ni hicann ni pe pep mevon garoe lan innoligtad, atc
muna putl Tpebaine vo pe vigbal a Lasm vic Fpir.

Foncnaio corbée .1 imancnao corbés von T ap a neillmicen, amut
aine pop each, uain 1 popenad nf pua 1T aéc Log acendbainp no a cartle.
OCn avaic oa achlaio cop .1. ata verot ap a nellpicen cop, amuil
aine pon ech, va napneroen in penechapy, 1. VX CON pocenoAITONR 1
heélacha. Dean £nip cabap coibée a. in cupnarom nfonmdr 7nb.
Fen vo bein corbche mon, -1 banopech caé be tarve, no caiben veinge
Lann, . upnarom cen impolta ap acenv. Fop na reand, 1. aayonwy-
cep a vitp1 v (Cpa ate cuip innpin, .5 an fce cuip inpm ocup
n0co N0 InopasTen cfo co TRian na cop noligted. Ro puivigeav, ..
10 pramaged, no 1o hopomzed & nunan e1pepTaIb Na Con VA NAIPNEIvENN
n penechap. (Ccht upganta -1 alc na cuip unpgainde rea anuay o&
nairneroenn in penechup, uaip cwchmicep uile racpaive, 1. acht na
curp upgant: peo, n1 vitep cen n1 von amiliud vo pacbail pri cunu bed
Do peip napene . Trran. Fen arpilliuo .. noco viler ni i cen a

! In case of poverfy. InC.2,742, uary,’ as a degree of poverty, is distinguished
from ‘ angbochz,’ ¢ extreme poverty.’

8¢ Eachlach-person.’ 1In C. 860, ‘hechlagh’ is glossed ‘‘menonech,’ a
woman to whom a ‘ nuptial’-presci:t is given, 4.1y echlmg cop mpm, she is
an ‘echlach’ of engagements then,” ‘{Menonech’ is the Latin *‘meretrix,’

- Vide also, C. 264.

3 Forbdidden contracts. In O'D. 425, thesc forbidden contracts are said to be ;—
that of the son of a living father, that of a person without property, &c.
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which amount only to one-third of what has been or raxa

ordained in fraudulent covenants by the Feini.
Except the covenants which are forbidden by -the
Feini, nothing is due without deserving it, for every

“-property which is unsafe is entitled, after nuptial

present, to be safe according to the Brehon, except
in case of poverty' or prohlbltlon or want of lawful

power.

There are three eovenants, ie. there are thres who make contracts men-
tioned by the Feini, and they do not attain to the thing which they agree for, or
as to which they got a choice. It takes from the honor-price, ie. it sub-
tracts from the price of the honour of the chief who sues for them, knowing that
e is not entitled to do so, or it is fasting in excess of what is legal,* i.c. the
proclaimed person ; the tribe will oppose his contracts, i.e. the surety in ¢ urradhus’-
law having knowledge of the proclamation ; or he being without merits in *cain’-
law, and the defendant has not knowledge thereof, compensation is to be paid by the
surety,but nothing is to be paid by the surety until the guilty person is apprehended.
A covenant with a person proclaimed, i.e. & covenant which is made for

LAWPUL

POSSESSION,

*Ir. Beyoru

law,

a fugitive until he pays ; it lessens his ¢ eric *-claim as much as it subtracts from his -

wealth. A covenant with a thief, ie. it is impropricty for one who has® true
knowledge to go security for the lawfulness of stolen property for a thief although
he is not a thief himself.

The surety does not bind anything here, and though the thief be
apprehended, he does not pay to the fully unlawful middle theft
man, unless he has secunty for the payment of the emptymg of
his hand to him.

Too great a nuptial present to an ‘eachlach’-person ti.c. too great
a nuptial present by the person of whom it is demanded, as ‘a load on a horse,” for
anything given to her is overmuch, except. the price of her head dress or cowl. For
there are two ‘achlaidh’® covenants,i.e. thereare two of whom contracts are
sned, like ¢ a load ona horse,’ which the Fenechus mentions, i.e. two contracts which
are made with ‘echlach’-persons. A woman with whom the auptial
present is given, i.e. the unlawful contract, &. A man who gives alarge
nuptial present,i.c.every secret woman is a harlot, or every woman who deserts
her house is & strumpet, i.e. there is a covenant without property concerning her. For
her divorce, i.e. when her right is due to her by contract. For these are the
covenants, i.e. for these are the compacts which do not extend but to one-third of
the lawful contracts. What has been ordained, i.e. what has been scttled or
ordained in the scale of estimating covenants of which the Fenechus treats. Ex-

S In.

cept the covenants which are forbidden, i.e. except the above forbidden

contracts which the Fenechus mentions, for they are all dissolved, i.e, except these
forbidden contracts,3 it is not lawful not to have a part of the thing deserved under

" expressed contracts according to the Feini, i.e. one-third. Without deserving’

it, i.e. nothing is lawful at all for which its full value bas not been pafd. Feor
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LAWFUL erlan iniafo a coboig cun ocup cunoanta. VU510 rlan cparde,
P 0BALRBION. pliro_rlainTiugusao  craio amuil 1 puan vo bpercherhain, no amut «

O'D. 426.

vepna in bpeichem ap apein. (Ccht uaip no URFAINT, A TADAING -
narom pon nech no PITIN FORESCRA, -1 NAIDM cORuPa FWT La Facade.
No egmacht, 3. popcnaro corbés ppi hedlarg, uap narom moligteé in,
OCU{* NOCO NAPTAT iy 1. AL O1CIH, N0 Pal PIN crenup 1+ mbecluad, 4. con
oa pochono co iy co tpebuip, No Vono, copy Fon memnu. .

. locase et Dond naom naspeardcen la peine icean-
Flao o -petéeamna : bean ppt tabap cotbche, invichll
reach a achaip ; mao an o1éeall an achap, ar achaip
aen oan in corbche rin; cop pocepdcap reach apa
fine O copa 00 beich oFa; cop paerma FoCEOCAR
reoch pine nupnaige. Olp ace Dona’dMan’o iNnyo dicean-
sl a percheamna narda® Copa DO NADMAIDM.

.

OCcaic Tn1 DoNo Naom, 4. TR NEOMANDA FONAICITON 1CM DA

napnervenn in penechup. Diceanglaw, .. o1 aca viultao, cona cen-
Lo na Tiebuins na peicheamna DANK TeCAIT CON', «1. CIX FOCORDAITON
vo aichbiap. Dean ppi1 cabap coibeche 4. manab comcineol, no
manab corbér zechta, c1o comceneoil. Mao ap viéeall, .1. mav ap
pach vichle in nachap ©o necen rn. OCp achaip aen, 4. 1p Lap n
achan a cenpen 1n corbés pan, ocup 1 ©1Luy 1n ben vono on T viacaban.

4. Mao o prom 1n tngean conad an vargain vichle an achap
00 gneten ponarom « cotbie i, c1d uppunnup no oleiread M
tachaip oon cotble, Tusllten pr oo retatb no dilrd na mna
rein, co natb cotbée comlan ann; ocuy ctx o gne in bean cmnca
fnoleiyoea cotbée no uppunnup oo cotbée, n1 hicann in Tachap
n{ ve; muna FIOIY 1MuUPNO, in ingean com ap pat oichle vo
gnetea, [11] rlan of, ocuy 1card in Ti 0o pune in Tupnarom.

1 Contract and covenant. In O'D. 425 “a cobord cunnuntu” is glossed thus:
“ 4. 1ma vibnine antepd no tnebume vo tawtmuch amuil i piap oo
bpeichemuin .1. 1 Tnian cop mbet, oc 1n pip creanuy pacaban 1 Trian.
Fraudulent contracts as regards ignorance or security are to be dissolved as is the
rule with the Brehon, i.e, the third of express contracts, with the man who buys
the third is left.”

;
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every property, i.e. every property which is unsafe after her perfect dower of Or TAXING
contractand covenat.t Xslentitled, &c!)to be safe, i.c. her property is entitled _LAWFUL

to be made secure according to the sentence of the Brehon, or as the Brehon shall
say respecting it. Except povertyor prohibition, i.e. astogiving, Le. a
covenant with one who knows the proclamation, i.e. a covenant concerning stolen

P

property with a thief. Or want of power, Le, giving overmuch nuptial

preeent to a harlot, for that is an unlawful covenant, and nothing renders it bind-
ing, i.e. by violence, or the bar (3arrier) of a man who purchases for small value,

~ .. the covenant of two sane persons with knowledge and warranty, or according

to others, a covenant with subjects, )

There are three covenants entered into by the
Feini which the parties who have claims® dissolve—
that of a woman to whom a nuptial present is given,
if concealcd from her father, (if concealed from the
father, it is to the father alone this nuptial present is
due) ; a covenant which is made without the know-
ledge of the chief of a tribe, who ought to be present

. with them ; a contract of adoption which is made

unknown to the petitioning tribe. For these are the
bad covenants which the parties baving claims dis-
solve, and which are not binding.

There are three covenants, ie. three covenants there are which aré
fastened, as mentioned in the ¢ Fenechus-law. Dissolve, i.e. ¢ di’ is a negative,

i.e. the sureties do not bind the parties for whom they enter into security, i.e. although °

. it may be cast upon them as a reproach. A woman to whom a nuptial

present is given, ie. unlessshe be of equal family, or unless it be a lawful
nuptial present though she may be of equal family. If concealed, ie. if it

be for the purpose of defrauding the father this is done. It is tothe father"

alone, i.e. it is to the father alone this nuptial present belongs, and the woman is
forfeited by the person by whom it is given.

If the daughter knows that it is for the sake of defraudmg the’

father the covenant of her nuptial present is made with her, -

whatever proportion of the nuptial present the father is entitled
to, he is to be paid it in ‘seds’ out of the woman's own lawful
property, until a complete nuptial present is made up ; and though
the woman should commit a crime for which her nuptial present, or
a portion of her nuptial present is liable, the father pays no part of
it ; but if the daughter does not know that it was done for the
purpose of defrauding, she is guiltless, and the person who makes
the contract of marriage shall pay. .

8 The parties who have claims. The term ‘ peréearh ' means either creditor or
debtor. It is found also in the sense of an advocate or pleader. Here it seems to
mean the persons whose authority was necessary to render these contracts binding.

‘OBSESSION,
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bipoon pine, .1. planch geilpine. Coa cona o beich oga, 4. 1 conu
a bich acx venam. Con paepma .t in COp cupcan pifin mac paeyma
an pine, ocup ni ap perom Fmne o zeilpine. 8eoch pine.nunpnaige
-1 pech 1n pine bip ac upnwoe acinao. OCp acte vonaomanw innro
viceanslaov, 1. UK 1T 1GC 10 N NADMANN FONAI'CITON (TM ; OCU{® VO
aca o1ulca, o na censlat na tnpebuint na peichemain tap « tecamt ceno.
Naovan copa, 1. NOCO COIN A FonaIoM.

Leach cacha cec cotbche cacha mna D1x haga pine, -

maoo 1ap negaid a achan, mad he polo a chinatd ; Tpian
oon Tanipoe, ceachpuime don Tpeary cotbche. Mad
cumpcaioet co nderchbipe o ta ruroe, conpoglargrean o
complechcid petne ; ap 1Tta cutc a cotbée cacha mna DI
haga pine, amait piL « curc @ nabad darorioe. 1y pop
run® Do peiproeap dbpeata duain ocur ambuain’ la

peine.

Leach cacha cet coibche, 1. ni bepan inpo, caﬁab oLy von mnar.
1 aipe 11 Lugu bepain on mnm o mencnigten a lecud, copab Lugor
Lerczen fmav a anville. Dia hafa pine, .1 von o5ae bip von gine.

A. Muna mapann n cachip « let alepum on arge pine, no
LerT tapnard Le ocur upnarom oo comchineol, ocup Tian tinod
le vo cum caé pip gur o noata; ocup.co minic oo niceap o hun-
narom ne haen e, noco dlegap Tnian Tindil te att aen peact.
Ma maipard imuppo m tachaip, a et 1apd no leat alepum
on achaip, ocuy upnardom Vo comeinol ; ocuy Truan Tinol_te oo
cum caé pip Fur a paca 7nl 3 anul ata a mbpecab erogto.

V To the head of the tribe.—The Irish gloss may also mean, ‘to the most perfect
person who is of the tribe.’ b

2 Tinol’-marriage collection.—* Tinol® was the collection of gifts which the
relatives and friends presented to the woman on her marriage. Vide vol. 2,
page 346, n. 8.

3 But once. That is, if she was divorced and afterwards married to the same man.
In O'D. 425, it is added that it is lawful to marry her to the seventh person; from
that out, she is considered a ¢ gabtiul baidbe.

$Judgments of ‘ Eidgedh.’ Vid. vol. 8, pp. 88-97.
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OF TAKING LAWFUL POSSESSION. . 63

A contract whichiis-made without the Enowledge of the chief of OF 'uxmo

a tribe, ie. the contract which is made without the knowledge of the head
of the tribe, i.e. the ‘geilfine’-chief. Who ought to be with them, ie.
it is right that he should be at the making of it. A contract of adoption,
i.e. & covenant which is made with the adopted son of the tribe, and it is not for the
use of future maintenance from the ¢geilfine’-division. Unknown to the peti-
tioning tribe,ie. without the tribe which is petitioning for the payment of his
crimes. For these are the bad covenants, &c., i.e. for these are the
covenants which being made are again dissolved; and ‘de’ is a negative, i.e
the sureties do not bind the debtors for whom they enter into security. Which
are not binding, i.e. it is not right to fasten ther. ,

Half of each first nuptial present of every woman
18 due to the head of her tribe, if married after thé
death of her father, if it be he that had sustained

LAWFUL

PossrsstoxN.

(paid for) his crimes ; one-third of the second, and .

one-fourth of the third nuptial present. If she
goes away of necessity from that out, it (the nuptial
present) shall be distributed according to the arrange-

ments of the Feini; for a share of the nuptial present,

of every woman is due to the head of her tribe, as

he has his share in the ‘abad *-gains of a harlot. Itis .
by this the judgments of every proper and improper -

woman are known among the Feini.

Half of each first nuptial preneni. Le. this is not given until it Is

lawfully due to the woman. The reason that less is taken from the woman
because she bas been put away frequently is that the quantity of her cattle is left
fewer. To the head of her tribe, ie. to the head of the tribe.l

If the father is not living half the price of her fosterage is paid

by the chief of the tribe, or, according to others, she shall bring*

one-half priceof fosterage in marriage with one of the same tribe, and
one-third of the ¢ #inol -marriage-collection?® to every man to whom
she goes ; and however often she may have been contracted to
one man, it is not required by law that she should bring the third

" of the ‘tinol -ms.rnage-collectxon with her dut once® But if the

father is living, her half fosterage- pnoe, or half the expense of her

s Ir. With

fosterage is paid by® the father, in case of® marriage with one of ® Ir. From.

equal family ; and one-third of the ¢tinol “marriage-collection ¢s
brought by her to every man .to whom she goes, &o., as it is set
forth in the Judgmenta of ¢ Eidgedh,’ ¢

oIr. And.



. OF TAKING
LAWFUL

* POSSESSION,

6+ .  "Oin Tetrugao Sipana.

M/ fap negaidb aachian, 4. in v 1‘]\ nepa i ann aca pin.  Mao
he polo a chinaio, 4. mao he in Ty pine impuilnger a cnta.
Tnian von canipoe, .1.apin cobchi canaoyce, 4.1 1n coibée tanmyce
i1 & Tuan no beiead a achan ann; ocup i amme 1y Lua bernear
batap oloar achan, von ip Luda 11 viéna Lop apal na hingine 1m
Tuan tinot oa preipet « cochupuaite. Mav cumpcarved.r. § mbar,no
CONX NODATCANG, -1. UAINL 1] € CuIT 1 Macenaigty, vamao tpena hinveich-
bipuur vo nerchea n timpcan na aiprcebao taoyum in cuTpuma ©o bepao
oon coibche. O Ta puive, 1. 0 T NI DAM VO nixvAOIN, 1. DON
inopcuchad co nveitbine. Conpoglaigtean, 4. iy cafn poveitisven

“a cuma plonotib in penechai ima oul i 1n oo 1y nepa. U 15a

cu1T a corbie, .1. an ata cwT 1 co1bét cada mna von ogae it won fine,
amuit fn cnnt ata o a noud cup 1n mnar mbasch cuy atiagan Tan apad;

" ocup 1y ap n sabaip, a bich vo contct 1n aenmad pann pichic, uan 1peo

1N aTA 0O I 1M MEALONIE A Noul culct R eICIN, €O MeINDReE asey 1D

meonech nao aeeann ; ocup pooail eneclainnt O Yo aicned a cotbve- -

Latwp ma poolmbd mli. O cmig, 4. vo pmachc. 14 pop puno o
feiITIvaA, . I PO {unn TapupTen bpeta bumn ocur ambuan na
mban oligtech, ocup ambuain na mban mnoligtech. buain, 4. masch,
. vagban. Cmbuain, .1. ole 1. opochban.



OF TAKING LAWFUL POSSESSION. . 65

If after the death of her father, Le in the case of him who is the next
person to the chief thisis'so. ' I'f ¥t'be -he'that had sustained his crimes,
i:e. if it be the head of the tribe that bears the weight of his crimes. One-third
of the second, L.e. of the second nuptial present, it is of the second nuptial
present her father, §/ living, would have bad two-thirds; and a brother gets less
than a father “because he is less anxious to command the girl respecting the third of
her ‘tinol -marriage-collection, if her property is gone from her. If she goes
away of mecessity, i.e. by death; orisdivorced; for the force of the doubtis, if it
be without necessity she separates, it shall not take away from him the proportion of
the nuptial present which he wouldget. From thatout, i.e. as I am treating of
this case, L.e. the going away with necessity. It shall be distributed, ie.itis
fairly distributed according to the arrangements of the ¢ Fenechus -law with respect
to its going to the nearest division. For a share of the nuptial present,ie
for there is a share of the nuptial present of every woman due to the head of the tribe,
as he has a share for going to the lewd woman, to whom approach is had notwith-

_ standing notice; and from this is derived the custom that he has it (s share) to

the twenty-first case, for this is his rightin the case of the harlot, for going in
unto her by force, whether she be a harlot who sells or a harlot who does not
scll; and the honor-price is divided by him according to the nature of her relatives,
into other distributions. His share, ie. of the ‘smacht’-fine. It is by this
are known, ie it is by this the judgments of the good and bad women are
passed, e of the lawful and unlawful women. Proper, ie. good, i.e. of good
women. Improper, i.e. of bad, i.e. of bad women.

VoI, 1V, _ ‘ : F

Or TAXKING
LAWFUL
Posskssiox.’
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breacha comaichcesa ol 080.

.

.

Juoa- C1o ap anetbenap comascheer 2 Cumagnaiy anorin,

Coomew. ‘AL N N1 1 comarch gnaip caich D1a pasls 00 Lompad

Axer  rmadca ocup cliche; apaslt 11 comascheer ap 1 nt 1p
~ cuma no 0o zaub aipe pp1 auchech, ocup aipcinech

" bochlaé.

~

bneacha comaichcera 4. bpewtemnup po bepap tmun cumant-
ecup, umun aitecuy cumaive, N0 UMuUN cCumogNA, UuMun Enar cummoe,
<. um an Fnatuad cumaroe. '

Ci1o ap « nerbenan comaichcer, - €10 Qp G PUNTER N0 ap &
napneroten n taritechup cumaioe. Cumagn a1 anopin J. gnatudad
cumarve annipin. (Cp 1 m1p comaich guaip caich oa pards 4. ap
1 commait gnatufad cié vibne cl. 8madva.i.na méich. Cdiche
<. in pach puine caite . muna noentap 5o olidted n comatcer
CCnails 1p comaichcep -1 gne eile i1t atechup cumaros. * (LR an n1
17 cuma no 0o ga1b .. ap in pat 1 comméice, no I cuTRUMa olegun
oon aipe prard flata a gabail pup n ame Frwd peine, ocup cincin-
nech na cilli a sabmit ne baclach 1 n &L

Caip,—can popbetp coimarchcer ?  QiiL comapbur.
Cia cpuchpaige? . Conpandac comanba cecamur a panda
ocur a realba, ocur tmpen cach b ppu apaile, ocur
00 beip cach D1b Dizuin Dix paile.

Caip,—can ronbern coimaichceey, 1. comaipeim canay a poinbpe
N caiteCup cumaide. 1Y comanburp, .1 ap in éaomn opbu varp, ap
yeapann. Cra cpuchypaige, o cra gne proe. Connpanvac comanpba,
«1 I COOIN UPLANNAITT N co1mévurde onbu i penann von céena hamup
Lum arneir no MmN "ve. O panoa, 2. Tip no1bud. € realba,
4. peapann achap ocup renachup. Impen cacho1b £ apaile,
oib1 nagid a ¢bit. Vo beip cach o1b D1guIN, 4. Fell va repeapall
e comall m comaitce 1. D1 fo Diulead, conach powd cn ol Eaich
00 ¢um a éern.

1 Airchinnech.—The steward of the church lands, or the ecclesiastical holder of
the church lands. He was a layman, but bad primam tonsuram.



JUDGMENTS OF CO-TENANCY HERE

Whny is co-tenancy so called ? That is equal customs
(‘ cumagnais’), because the customs are equally good
for all reclproca.lly to levy ‘smacht’-fines and penal-
ties ; or, otherwise, it is co-tenancy, because it affects
the chief equally (‘cuma’) withtheplebeian (‘aithech’),
and the ‘airchinnech’! the same as the shepherd.

Judgments of co-tenancy, i.e. these are judgments that are passed con-
cerning the common tenancy, concerning the holding in common, or concerning
the common custom, the commen nnge, ie concerning the common custom ¢f
holding land.

Why is co-tenancy so called? Le. why is the holding in common so
called or denominated. Equal customs, i.e. that is common usage. Be-
cause the customs are equally good for all, i because the usage
is equally good (‘commaith”) for all reciprocally. ‘Smacht’-fines, Le. -the
sacks. Penalties, Le. fhe fine for man-trespass, i.e. which are imposed, unless
the common custom (* comaithces”) is lawfully observed. Or,otherwise it is
co-tenancy, Le. another reason why it is so called is, it is a common holding.
Because it affects, &c., ie for the reason that it isin an equal degroe,
or in the same proportion that the chief of lordly grade and the chief of the Feini
grade are bound to receive it; and the ¢ airchinnech’ of tho church is to receive it
the same as a shepherd in the church.

Question—Whence does co-tena.ncy arise *—Krom
several heirs. In what manner is this 2—The heirs,
in the first place, partition their shares and their
possessions, and each of them guards against the
other, and each of them glves a pledge of indemnifi-
cation to the other.

Quution—-Whence does co-tenancy arise? Le. I ask whenes
does the commen custom arise?—From several heirs,ie. fram the noble
heirs encreasiag on the land. In what manner is this? ie. in what way

J UDG-
MEXNTS op
Co-1EX-
ANCY

is this?—The heirs partition, ie the landholders fairly divide the land *

in the first place, of which I shall relate or tell. Their shares, le their
‘dibadh’-land. Their possessions, i.e. the father's or the grand-father's
lands. Each of them guards against the other, ie. each of them
against the other. Each of them gives a pledge of indemnification,
Le. a pledge of two * screpalls’ to observe the law of the co-tenancy; ie ‘di*isa
negative, that the fine for the injury done by the cattle of each would not fall upon
the other.? - “

3 To the other.—There mml 10 be some error or ddect in the MS. here.
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bior pmadea.  ImDIngab narom naepaib.

70 . bpeacha (iommchcera Cnoro.

Caip—Cro opec a comaicer ? “Oopet nan® ime.
Cach 1me co na pmadraid, cach caipgitls cona caiche ;
ap 1 mbiae rmacca n biat caiche ; 1 mbioc carche nt

Cain—C1v voyeT « comaicer, 4 comapcim cro 11 neméeécath
1 artechup cumaroe.  Dopet pano ime, .. i pemcedcaird tium
fotnn 1 pepunno na ime vovenam. Cach 1me co na pmadcarb, 1. cac
1me gup m nf pmactasten aga venam, 4. pamu pp claly, 1oC PRI coparo,
Biail e mpume, proba pr pelma. Cach taipgitl cona casche,
4 na meid 1. cad gell Toriputnech no 1n prad pumecarte. Cona caiche
« gell va pepepall. OCp 1 mbiat pmadta 11 brac caiche, .
uap biapinf pmadcaigten ann, in parhu ocuy in poc i coparo, noda biad
m o benan 1 na cintwb 4. na meid no 1 pach omne cande. 1 mbrac
caiche n1 biac rmaécu, 4. in uop bet na med no in praé owne-
charte noda bierd 1 pamad pri clany ocuy 1n poc P copad. 1moingarb
naiom naepard, 2. 1y eim vingbaichen vo e nuapeara conaé navom
napecane ml ne comallad n comanteepa, act ma geall

Cauip—Covenzan commascer? Cnpanoranp wle aﬁ.
TReirt; inguibrap aile 1me ‘D1A CUICTI; IMEONCINDTAN
aile 1. Dechmaide ; incomatlcan ox 1me D1 mip.

v

Caip—Coventan comaicey, .1 comapam cnnup ©o nichep m
catelup cumaoe. nnpanvTan aile ap Treipe, . uppanntan in
veapann uma noentan i tale apTtnéipt. Ingambrap aile 1me via
cu1CcT Y1 gabupale vovenam 1 ponbu cicts iime, ocur'oaw'ooxbne buam
reada. Imyponcimorap aile viax vechmaive, 1. ripcmoten m
noct aile 06 TORAdt 1 popbu veémamde, cinméta n ¢in onagin. 1nco-
malltap og 1me vIa mip, . contanwigtepn 1 fme comlan vo Tonac-
Tam a popbu in mip.

1 Pledge.~—* Targille' here signifies a pledge of two screpalla' lodged with &

* meighbour for the payment of damages.

s Completed in a month.—~Dr. O'Donovan has made the following remark on this
point :—* The language is here very rude and unsatisfactory. It could be im-
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Questxon—What is.the first thing in the co- Juve-

MENTS OF

" tenancy ?—The division precedes fences. Every "Co-rex-

ANCY.

fence is liable to* legal conditions; every pledge' to "=
. s oIr. Wi

damages ; where the requisites commanded by law ‘™ "
are observed there are no penalties; where there
are fines, the things commanded by law are not ob-
served. The new custom avoids security.

Question—What is the first thing, i.e. [ ask what comes foremost in
the common co-tenancy ?—The division precedes fences, i.e. I deem it -
foremost that the division of the land should be made before the fences. Every .
fence, is liable to legal conditionsg, ie. every fenceshonld be made by

what the law commands, ie. a spade for making a trench, a bar for a stone
fence, a hatchet for a strong fence, a billhook for a ‘felma’-fence. Every

‘pledge to damages, i.e. the sacks, every relieving pledge, or the fine for

man-trespass. To damages, a pledge of two ‘screpalls.’ Where the
requisites commanded by law are observed, i.e where the thing
commanded is observed, i.e. the spade for a trench, and the bar for a stone wall,
the things to be paid in for the faults are not to be given, L.e. the sacks or the fines
for man-trespass. Where there are fines the things commanded by
law are not observed, i.e. when the sacks or the penalties for man-tres~ . ,
pass are due, the spade has not been drought for making the trench, and the bar

" for the stone-fence. The new custom, ie. it is well avoided by (according

to) new knowledge that it is.not the warranty of a surety thatis given to observe
the co-tenancy law, but 2 pledge. _

Questlon—How is a co-tena.ncy made "-—It is dl-
vided in three days for the stakes; the fencing is
begun in five days ; the fence is finished in ten days;
the perfect fence is completed in a month.?

Question—How is a co-tenancy made,ie I ask howisthocommon -
tenancy made?—Itis divided in three days, ie. the land on which the
stake ( palisade) fence is to be made is divided in thres days. The fencing’
is begun infive days, i.e. thefenceis commenced to be made at the endof five -
days, and two days are allowed to them to cutits wood. The fence is finished
in ten days, ie, it is truly finished as to its reaching the condition of = naked
palisading at the end of ten days, excepting the blackthorn crest at top. The
perfect fence is completed in a month, ie the complete fence is
brought to its completion at the expiration of the month.

proved thus: Qusre—How is a farm of common occupancy formed ?—In three daya
the land is marked out for fencing. The fencing must be commenced in five days
(of which two days are allowed for cutting the timber). In ten days the fences
must be set up and finished, with the exception of the blackthorn crest at top, which
must be completed a month after the work has been commenced.”
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Casp—Cotac rmachcaimeocupcomascepa? 8machza
1me, pama ¢ clair, Toc Fu copand, biatl ppu Daipime,

.probao i pelman.  “Vaipe cacha Tpeirt nadimcoin

- nounoe no reola paup.  Cerchne 1me o cuspin © clasr

cona, Dutpume, pelmao.  Opaile, 11 aipe cachaznerrt
Naoimcoin painoe ppi cach nime.

Cain-—Caviac pmachca ime? .1. comapeim caolena nete pmade-
aigten ac venam na hime 1y n aitechupcumarbe. 8machca ime, 4110 e
ni rmadcagten acu ac venum na hime. Fiobao ppi pelmawo, .
rrup m pal mad, prup m nochcaile. Feip ocup crplimanoa co tapad-
Tan 1ap maron, ocup Ug 1 W ocup puiun ardéy, paé pei motid
wl, aplim L ocup puiay Un, ocup Taipyce wdéy, ocup arplim add:, Let
piach peipt moTib wl. VDaipc cacha tpeipt navimcoip painve
no reold paip, - DWNT cata TREIt RO medar aip, munub s in ime
I é1m coip ©6 00 unne um a poinn. Ceichpe 1me o cuipin, o
cettne hime vipcnangchep no tapptupocup. Claiy, cona, .. clair no
cupt 10 1n noéemachaipe.  Duipume, .10 1 10 Emld, 1. noétaile, no it N
Lot mataine.

Mao peo o Do an pep amumd, 1 cualle céreintach, ocur
11ed a vein an pen tall ni vepna cm 1T, it nech via mbi L3

1¢ Feis "-trespass, i.e. the lying down of a beast in a field after being filled to
satiety. This was a definite trespass. All this is apparently misplaced. For
definitions of trespasses, vide pp. 124, 126.

* ¢ Ruiriu-trespass, i.e. passing over fields. Sec p. 124, ef seq., infra.

3 The man outside, i.e, the suer or plaintiff. Dr. O'Donovan remarks here, “‘ It
is very difficult to express these ideas neatly in English. The following may con-
vey to the English reader a fair idea of the meaning :—

“If the sucr says. ‘ This stake bas injured my Least once; it is unlawfully con-
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Question—~What are thie requisites commanded by  supe-

law* of fences and co-tenancy 2—The requisites for the ‘Coma: -~

fences are a spade for making a trench, a bar for a 4%

stone wall, a hatchet for a strong fence, a billhook (I .

for a * felmadh ’-fence. A ‘dairt ’-heifer us the fine for fnes
every three days that he (the co-tenant) has neglected
to make the proper portion which had fallen to him.
There are four kinds of fences which might be re-
quired—a trench, a stone wall, a strong fence, a * fel-
madh ’fence; or else, according to others, it (the fine)
is a ‘dairt “-heifer for every three days during which
he (the joint tenant), has not made the proper portion
of every fence. -
. o
Question—What are the requisites commanded by law of
fences? ic. I ask what are the things which are commanded for making the
hedge in the common usage. The requisites commanded for the
fences, i.e. it is the thing which is peremptorily ordered for making the fence.
Abillhook for a ‘felmadh’fence, i.e. for making the good fence (*fal
maith"), i.e. for the naked fence. (‘ Feis’-trespass' and leaping over fences, so
that they are caught in the morning and lying in the day, ‘ruiriu’-trespass®
by night, and the find for ¢ fcis -trespass is paid for them all; asto ¢ airlim *-trespass
by day and * ruirin '-trerpass by day and * tairsce -trespass by night and *airlim '~
trespass Ly night, hali the fine for * feis *-trespass is due for themall) A ‘dairt’-
heifer for every three days during which he has neglected
to make the proper portion, &c., i.e. a ‘dairt’-heifer for every three
days. that he fails, if it be not the fence which is truly right for him he has made
upon his division. Four fences which might be required, i.e. four
kinds of fences are prescribed or required. A trench, a stone wall,ie a

trench or wall on the bare plain. A strong fence ie, in the wood,le.
a naked tmee, or in the half-cleared plain.

- If what the man outside® says is, it is a stake of first fault, and
what the man within says is, it is not in fault at all, the com-.

structed, and I demand satisfaction for the injury,’ and if the defendant denies
that his stake is nnlawfully formed or fixed, or that it could have done any injury
unless unlawfolly meddled with, then any person who has sufficient honour-
price to qualify him may settle the dispute, and decide the satisfaction to be made
for the first injury done by the unlawful atake, or declare that the stake is lawful,
and that no injury has occurred by means of it.

“If the suer says, ‘ The stake is unlawfully made and fixed, lnd has now ln-
jured my beast for the sccond time, or the third time,’ and the deiendant replies,
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Co-Trx- 1TINY, 11lom Do.

AXCY,

Moo red a veip an pen amusd, i cuaille vecmtac no Ttnecm-
Tach he, ocuy ‘a veip 1n pen Tall 11 cuarlle céreintal, 11 Lerch pin
no Lan pip o eun led oine no lan vine ve; ocur archgm uad
{na cét cinard, ocur noca Fabano znetm 1me o1b Tap e vupume,
vaip Linao ouillebup 1 claiy, ocur bpur1o cpamo an copad.

Cinta o n1ao na cetna in céin betap ca parpepm, Let a mbia
na naplim 1ped biap ma cainret, 11 6 ainec erc 1 puch co puigt
Tnd parpet, amait ata pmaccarb.

.
\

Cnaile, 1p varpe cacha tpeipt NADIMCOIN RAINDE P
cach nime, .. gne eile, 4. 11 DT ap cach cpeipt, munab 1 1n pomo e
€1m CoIp 'O DO uSne VIMIB. )

_C1o paoa co o . Faburd vuine vo Laim Tinoratam « cova vo
oenam oon cotmaiter, nocha npuil rmaét pap Muna vepna
fogail, ocup v noenna, sca eipic a yogla. O gebup imunpo, an
uime o lavm TINNfATAIN & CODA DVON comailel DO Denam, ardt
rmaét pap, 4. DAUNT caca Tneirt, muna tanic; no ce Tamig,
muna vepna ime; no ce vo nno1, muna be a pomnmn bovemn npo
miyTap ; no ¢1v ht a pano booven po 1mercan, munabd { in fme 1
coip o tmercan ; o cro hi m ime 1 coip Do pinve ime, ma o
cuspercan en aili ocup yen tipbed co vabane taebad ppiu.
Ocur in rmast 1in ic 00 co cend miy, ocur can ni oIC O 1IN
amach co ceno mir aili.  Ocup geall va rgnepall 6 caé comard-
tech ap velzuin Tigt a cetlt fo coratb a lepta pe comallad

lLiged an comaiélera; ocur cin co comaille, noco ne an geall

Tin TUITI® ano, adt an rmact a dubpamup pomaind, no meich,

¢ No, this is the first instance that it has caused any injury,’ the neighbours will
then decide Ly compurgation, which has the truth on his side. If they decide in
favour of the defendant, he shall make compensation for the first injury which is
techoically called the first crime of the stake.

“Fines do not lic for injuries done Ly any of the other fences from the firm or
close wooden fence up, ‘because,’ says the commentator, ‘the folinge fills the
trench, and the trees break the stone wall.’”
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pensation that is 'obtained fromhim for its first fault is for one jype-
that has honor-price ¢o decide ;' if no fault at all has been commit- “‘31_‘3 sor -
" ted, he is free from blame. ANCY.
If what the man outside says m, “it is & stake of two faults —
or three faunlts,” and the man within says, “it is a stake of first
“fault,” it is half proof or full proof that removes half ‘dire’-fine
or full ¢‘dire’fine from him ; and compensation is obtained from
him for its first fault, and none of these fences, from the strong
fence out, takes hold (claims damages), for foliage fills the trench,
and trees break the stone wall.
As to the trespasses which the cattle commit while they are
seen; half of that fine which lies for their airlim’ trespass shall be
for their *tairsci -trespass, and the extent of its increase is to three
¢ dairt -heifers, as it is in other ¢ smacht "-fines.

Or olse, itis a ‘dairt’-heifer for every three days during
which he has not made the proper portion of every fence, Le
another version, Le. it is a ‘dairt -heifer for every three days, unless it be the
division that is right for him, he has made of the fence.

However long a person may have delayed taking in hand to
commence the performing of his share of the co-tenancy duties, there
is no ‘smacht’-fine upon him unless trespass hasbeen committed, but
if it has been committed, he shall pay the ¢ eric -fine of the trespass:
But, from the time that the man has taken in hand to begin to do
his share of the co-tenancy duties, he is liable to ‘smacht’-fine, -
> ie. a ‘dairt -heifer for every three days of delay, unless he lms
come ; or, though he has come, if he has not made a fence; or
though he has made it, uhless it be his own portion he has fenced ;
or though it'be his own share he has fenced, unless he hns made
the proper kind of fence; or though it be the proper fence he has
made upon it, if he has put up old stakes or old poles, trusting
to them for @ fence. And he shall pay* this ‘smacht’-fine to sIr. Pays.
the end of a month, but shall pay nothing afterwards till the expira-
tion of another month. And each co-tenant * shall place a pledge of
the value of two ‘screpulls’ on one of the rack pins of cach other’s
houses at the feet of the bed as security for the fulfilment of the
duties of co-tenancy; and though he should not fulfil them, this is .
not the pledge that shall be forfeited for it, but the ¢smacht’-fine
which we have mentioned before, or sacks, or fines for man-

1 To decide.—-There is some defect in the MS. here. - .
- ¥ Co-tenant, * comaidtech * means also co-tiller; or co-grazier, or co-occupant.

1}
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no prach oumecaiche yo aicned na pogla, ma no par rogast an.
Ocuy 11 100 aspm biy acy ac penam a cota von coHmawcéy no an
1me, pasha pu claip, roc £ conard, biaul ppu vuipime, prodba v -
relma. Ocup apnué carch o1b a Laim a ceils 11 1 ardce, co no
cumnigt ler Tiaétam ap marom Do venam « COTA VON CoOmMAt-
chéer; ocur 1 © na Tiucpa 1rlan a apnaé vo caichem, ocur via
cattcen apnaé neich, ata praé poimpime uad. Ocup it e coip
venma na claraé opi Tnotdtl ma letec tap nuactanp, ocur oA
Troiy ap medon, ocuy Tnotd tap nictan, ocuy TR TRO1ET! Ma
Tapobe, ocup Tpi tnotgtt o letet an muip cupTap @yl 1ap
niétan, ocur oa TROIZ ap medon, ocup TNOIF tap nuattan, ocuy
T TRO1SEY 1N aior 1n mutn, conad 16 tnorgte in aipot na clapach
TN oCUY 1N QILDE 1N MUIN A o CIND.

1v copa 1mupno, Tni Tnotte mu letar tap niétan, ocuy ox
TROIF ap meodan, ocuy TROtE 1anp nuaccap, ocur 1é TRorEtt ma
haipot. ' :

1n Darpume 1mMuno, 11+ amlud oletap a venum ride ; bapp mn
cpomo ap bun m cpomd eile, ocup cona Tipa 1n Tapc bec Tt
ap HLurs, na 1M vam Tapair ap apot.

Inottaslt 11 amla oletap 1119e; Tnoty co noil nopoun 1IN
gaé va cuartle, ocup pe Tnoigtt na haipoe, no va vonn vVéc, Ma oo
vopnutb TommipTan ; 1 Tt bunchuip pam, bunchup paip sap
niétan, ocur aperle ap medon, ocuy anale 1ap nuactap, ocuy ad
1Tin gach oa bunchup ; ocuy vonnn pot in chuaitle o rean amuin,
ocuy cIL DROTgen pain fap nuactap; ocup tpd beimmoa a ceand
sacha cuaille contap na péda ap Thr amait contccya.

.

Inordat noletan na1meo in 1. claiy no copad 11 1n machaipe,
ocur notoaile 17 1n letmachaine, ocup vaipume iy m caitl. Ocur
cuTpuma 1 naipor uite,

1 His victuals.—The word ‘ apnad,’ here translated, * victuals,’ occurs under the
forms ¢ eapanach,’ ¢ enanach,’ and ‘ennaé, in a paragraph on co-tenancy, in .
the ¢ Finnsruth Fithil,” (O'D. 1556), where it is added, that if a man's ‘epnac’
be used * he is not entitled to compensation, nor to a fine for over usc.” Tbe term
may mean the metal implements each co-tenunt was obliged to have for the
work of fencing. As a term for the ploughshare and coulter together, it is still &

. living word in the south of Ireland.
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trespass, according ‘to/theCOnature of the trespass, if trespass Jupe-
has taken place therefrom. And the implements which they G0 oF
shall have in making their shares of the co-tenancy work, or axcr.
of the fence, are a spade for a trench, a bar for a stone wall,a ™
hatchet for a strong fence, and a billhook for a ¢ felma -hedge. And
each of them shall give his victuals' into the hand of the other
at night, that he may remember to come in the morning to do his
share of the co-tenancy work; and the victuals of the person that
will not come may be safely used, and if the victuals of any of them
be used, he shall pay fine for over-use. And the true making of the
trench is three feet in its breadth at the top, and two feet in the
middle, and one foot at the bottom, and three feet in its depth, and
three feet the thickness of the mound which is placed over it, at
the bottom, and two feet in the middle, and one foot at the top,
and threo feet the height of the mound, so that the depth of that :
trench and the height of the wall over it make* six feet. *Ir. dre.
Now as to the stone fence, there are three feet in its thick-
ness at the bottom, and two feet in the middle, and & foot at.the
top, and six feet in its height.
But as to the close-fence, it is thus it should be made: the eop
of the one tree shall be on the trunk of the other tree, and so as
that the smallest suckling pig® could not pass through it for its v1r. Tae
closeness, nor the ox pass over it for its height. little pig.
The naked fence should be thus made : the length of afoot to the ‘
articulation (or separation) of the big toe is to be between every two
stnkes, and six feet in its height, or twelve hands, if it be
measured by hands ; and three bands of interwoven twigs? upon it, a
band on it at the bottom, another in the middle, and another at the
top, and a certain space between every two bands ; and a hand is the
length of the pole (the interweaving) from that out,® and a black-
thorn crest upon it at the top; and every stake should be flattened
attop by three blows struck on its head, after being first thrust by
the hand on the ground as well as you can.
The places where these fences should be are thus, i.e. a trench -
or a stone wall in the plain, and the naked fence in the half-plain, .
and the close fence in the wood. And the height of them all isequal.  *

* Bands of i nterwoven twigs.—* Dunchon,’ literally, ‘butt-setting,’ means a band
of oziers interwoven between the standards or stakes.

8 For ‘amuin ' here which seems to make no sense, Dr. O'Donovm conjectured
‘anunn,’ and translated accordingly. Professor O’Curry translated “o pean
amumn,” “above the wickerwork.” The MS, Rawlinson, 487, fol. 64 s, col. 2,
bas “ amuin.”
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8machza Tapgilll' cach gt 1op pampad  ocup
eTUNCana® ocur caomzact ; ache nt cuma conmmuiagaic
OCU €TANY'CANIT, NANDTAN DONO 1n blicrdain 1 NDe ppu
rmachca, ap nt copmarl rmaéca cacha nasche, annpom
a rmachoa gaumpuacca ocup eippach gug, ap ippuiche
beo bechu roprha. Tperotb miach mitep cach neche-
maim, miach + nochlumpaine, leémiach gt monat ap

amlim ; bepa e Dancalg af peir; af 11 per cach lige
cac capnorde, ainlim acc na veilyet naé vapcaide, acc
TANTOIDe an'd 1ap narde. : .

.

-8madta vaingitll cach paiey, a4 i m pmaccagten Tan cenn na
ngeld commutned cach pate. 1tip pampad, 1.in epic. €cuppcanao
" 1M eTUnpCanup up n geimne von enpach. Caomctate, .. nf bip
machoimroechcoe. N1 cuma conimTiagai TOCU ETANTCANAT, 16
achg nf cuTnuma im bip acoimroelt 1n germpo von ennach ocup im ecup-
reapuy urve. Ranocap ono1n dbliaoain, 4. URRANNTAR DONO 10
bliaoan ap ©6 ne hic pmaéca. n n1 copmarl rmadca cacha
naiche, . v nola copmuit ini pmaccaigtep ano i cach parte.
(nnpom a pmachca garmpuadcd, . i1 00 na netib 1 mnpa no i
annpa ann i pmaccagten a puact i geimpe. €ipnpach e,
m uon by cput ap na hinmitab 1p m eppach. OCp 1pnpuiche beo
bechu 4. an i uaiple nivo beip beata vo na bumbd 1Mn ghimpe na

1 Every quarter.—Upon this Dr. O'Donovan observes:—'‘A literal translation
of this passage could not be understood by an English reader.” The following is
submitted as the closest that could be considered intelligible :~- '

4 Relieving pledges are ordained for every quarter of the year, both in snmmer
and in the parts separated from or added to it, but these parts are not equal, for
the year is divided in two regulations for the ‘smacht -regulations of every quarter
are not alike. The ‘smacht’-regulations of the winter, and the cold portion of
spring are more difficult, for living food is more noble than fruit.

“Three sacks are estimated as the fine for trespassing on all rich land, half a sack
for pastured land, and half a sack for a mountain.

“Two * dairt *-heifers are adjudged for lying down satiated after grazing, for every
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Additional pledoes for *'smacht "-fines are pas Jablc e

every quarter' of a year, both in summer and in Co-Tmx-
ANCY,

the parts of autumn and spring, subtracted from or —
added® to winter; but the parts added and subtracted s 1r. Sepa-
are not equal, for the year is divided into twomﬁi
parts® for requlating ‘smacht *fines, for the ¢ smacht’- '
fines of each quarter are not alike, because it is diffi-

cult to regulate the ‘smacht’fines of the winter
geason, and of the spring cold,® for saved provisions

are more precious than growing grass. Three sacks

are estimated for damage commatted by trespass in
cornland, a sack in pastured land, half a sack in a
mountain field ; two ¢ dairt -heifers for ¢ feis -trespass,

for every lying down is called ¢feis’-trespass when
detected ; every detection is  airlim "-trespass if they

(the cattle) have not lain down, but detection therem

after a night.

Additional pledges for ‘smacht’-fines every quarter, i.e. the
thing which is ordained for the relieving pledges every quarterof a year. In
summer, i.e. the ‘eric>-fine. Subtracted, i.e.the part of the spring which
is detached from winter. Added to, i.e. that part of it which accompanies it.
But the parts added and separated are not equal, i.e but the part
of spring which is added to the winter, and the part which is subtracted from it
are not equal. For the year is divided, i the year is divided into two
parts for the regulation of payment of ‘smacht’-fines. For the ‘smacht’-
fines of every quarter are not alike, Le. for the thing ordained by law

- in each quarter is not alike. It is difficult to regulate the ‘smacht’-
finesof the winter season, i.e. the thing commanded to be given as fines
during the cold of the winter is among the difficult things of law. Spring-cold,® oI, Bkwer-
Le. when the cattle are shivering in thespring. For saved provisions areing.

" * more precious, ie. for more nole is the thing which gives food to the cows

lying down when detected is a ‘feis-trespass. It is an *airlim *-trespass if they
did not lie down. No fine for lymg-down lm for any detection, except their being -
caught in the morning.” :
2 The year is divided into two parts.—According to C. 23, the year was divided °
into two unequal parts. The ‘ Samfucht,’ or warm secason, comprises five months,
viz., the last month of spring, the three months of summer, and the first month
of autumn; and the ¢ Gamfucht’ comprised seven months, viz., the two last
months of autumn, the three months of winter, and the two first months of spring.
3 Spring cold.—That is, during February and March, which were considered a
part of the winter. See p. 89, ugfra. .
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.

mi/0a)/ bén [Topiu B8 Tipm| cpamnad.  Tpeivib miach migen

MENTS OF cqch nechemain, .1 tperoe vo miachab i he nf meipemnmgten

AXCY.

1 peip ocup in conlim vigmn peoip etam. Miach 1 nachlumpaine o
. pép atlumpuine peoip etamuin cramnaca. Let miach yp1 monan,

- naiplim atlumpuine mona Fetmpeta ne vIZUIN MonA {AMNATA.
bena ve DANTAIE an tei1p, .. bpeitemnasten ve wapctard va
Tenepall ap certpe miacab, 1.1 péip vi1Suin peoin etammn Feimpecd.
Lp 1y perr cach Lige caé cappatde, .. euc peift FopRU 0
tapnaisten ano iaco ma Uge. Cinlim aéc na ver1lyes, .1 enuc
aplime opna ade na no tagic ann. M aé cancaide aét Taptaive
‘an® 1ap narde, 1. noéa cappattan eile « verum epic fei oY Ina
naplim, aéc a cappactan anvo ap maoin. B

Certhpi epnanls comapoa 1n comatéera a nictan Lanprad peir,
A, perp Lae, ocuy peir arvce, puipe na hardée, ocup amlim na
hardée, cona Toppactan an ainlim ano ap maroin, Cetpe hep-
naite comapoa an comaiéeya a nictap Let prac peiry, 4. puipe an
Laet, ocup arpim an Laet, Tamnyres na hardés ocup amlim na hardée,

" cona Topnadrarmn an aplim ann 1o maroin. Let pach amlims

in laer a Tampyet an Laet, no Let prad taipres na hardét « tamnycee
an lae, ocur 11 { rin an aen hepnails ceChpaman.

Cetpe meté a peip orfona peoip etaman Femmpeva Tap tan
{me, Do miaé ina naiplim, ocup maé ina tapyct. Map 1 aclompaipe
FeoIn etamain Fermnera, no DigUIN Mmona geimpera, no caille
Tetmnecd, no atbuatid peimneva, no 1 NvIZoIN peon etamaimn
Trampad, oa miaé fna peiy, ocur miach ina naiplim, ocur et mesé
inacaproa. Mar railumpone mona getmpeca, no caille geim-
neta,no achbualid gemmneca, no atlompuine peoipetaman tyram-
oA, N0 A NDIFUIN MONA Tampata no calle rampaca, miaé ina
reir, Let meich ina paplim, ceatnaime meich ina tapret. Mars
atlompuine mona yampata no caitle pamnaca, no atbuaitid ram-
noca, Let meich ma pery, ocur cechpuime meich ma poplim, ocuy

1 Enclosed field.—On the term “vigmin,” Dr. 0'Donovan, quoting an old gloss,
says, it meant grass which was not to be violated, i.c. 8 meadow.
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in winter than/the/thihg thich (gives) produce to them in the summer. Three Jupg-
sacks are estimated for trespass in cornland, i.e. three sacks is the fine ‘é‘”,l? or
estimated for *feis-trespass und ¢ airlim "-trespass in an inclosed meadow. A sack 2‘:: -
in a pastured field,ie forlyingin a pastured field of grass land inthesummer. —— |
Half a sack in a mountain ficld, iec. for leaping into a pastured field

of winter mountsin land with an inclosed ficld of summer mountain land. Two
‘dairt’-heifers shall be given for ‘feis-trespass, ie. two ‘dairt'-

heifers of the value of two *screpalls® with four sacks are adjudged, i.e. for ¢ feis'-

trespass in a properly fenced winter grassland. Every lying-down is called
‘feis’-trespass, &e.,i.e. ‘eric’-fine for ‘feis’-trespass is charged on them when they

are caught there lying down. ‘Airlim’-trespass if they have not lain

down,i.e ‘eric ’-fint for ‘airlim'-trespass is charged on them if they have not lain

down. Every detection, but detection therein after the night, Le.

itis not for any other detection I say that  eric -fine for * fels -trespass is charged

on them for their ‘airlim’-trespass, but for their being caught there in the morning.

There are four equal cases in* the co-tenancy in which full fine* Ir, 0f
for lying down trespass is paid, i.e. lying down by day, and lying
down by night, ¢ ruire-trespass by night, and ¢ airlim "-trespass
by night, and their being detected in their ¢ airlim *-trespass there
in the morning. There are four equal cases in the co-tenancy for
which half fine for ¢ feis ’-trespass is paid, i.e. ¢ ruire "-trespass by day,
and ‘airlim’-trespass by day, °tairsce’-trespass by night, and
¢ airlim >trespass by night, if they are detected in their ¢ airlim -
trespass therein the morning. Half the fine for the ¢airlim *tres-
pass by day ¢s due in the case of ©tairsce -trespass by day, or half
the fine for * tairsce "-trespass by night in the case of ¢ tairsce -tres-
pass by day, and this is the only case of a fourth (i.e. of fourth fine).

Four sacks are due for ¢ feis-trespass in a winter grass field over
a full fence, two sacks for ¢ airlim -trespass, and a sack for ¢ tairsce ’-
trespass. If ¢t be trespass upon a pastured field of winter grass land,
or upon an inclosed field of winter mountain land, or winter wood,
or an old winter milking place, or into an inclosed field of summer
grass land, two sacks are due for ¢feis -trespass, and a sack for
¢ airlim’-trespass, and half a sack for ‘tairscetrespass. If ¢ be
trespass upon a pastured field of winter mountain, or winter wood,
or an old winter milking place, or a pastured field of summer grass
land, or into an inclosed field' of summer mountain or summer
wood, a sack s dus for *feis -trespass, half a sack for ‘airlim "
trespass, and a quarter of a sack for ‘tairsce’-trespass. If ¢
be trespass upon a pastured field of summer mountain or summer
wood, or summer old milking-place, half a sack is due for *feis '
trespass, and a quarter of a sack for ¢airlim’-trespass, and the -

.

YOL. IV, G
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82 bfveacha Comcm:hcera Ctn’oro.

oé'cmu'o me1ch fna caipyce.  Oéemad an ottmard ap cach naen
anmano nangburd, uaip angbard caé mil o comaicer. Taprer
aen anmuno an ctlumpame mona pamnpaca, ¢1o bé va nored,
in reiped nano Lete aen meich. 1 e aipet avain 1 £n o nuuce
oM rett nanmanda vo aen peilb o noul anund Tan bepnooaib
rafne; ocur mar tap aen bepnar oo cuavap, rmaéc ap in céc
anmum, ocuy mchsm reoin no apbaip ap caé nanmann o ta pn
amach -

Ou b 1 prad oumecouin cinnti mp.wn ime, ocup bo ocuyp
ramhaiye Tap Lt ims ; bo mar ¢ fme 1o ; « nvigoin peorn germ-
d aa pim. Map 1 atlompuipe peorp etamam Feimped, no

.« no1goin mona Femmpd no calle eimnid, no atbuailrd geim-

* w0, no « nofgoin peoin etamain Trampoca, bo anv Tanp lan

fme, ocur i cetnoamna vap tet 1me ; ramairc mar ¢fn ime 1oin.

Mar 1 achltompuipe mona no caille, no atbuailrd gesmnera, no
atlumpuife peoin etamain rampaTa, No « NOIEOM mona no
caslls, no atbualt pampaca, ramuipe ano ‘- tap tan fme, ocur a
teopwx cechnoanme can let: 1me, colpad re rc'mpau. mar cmn ime
oI,

Mapa atlompaine mona no caille,no atbuails ramnaca, colpad
1. pepepall ann Tap Lam 1me, ocuy o Teopa cetpamna mn. Let
ime, DANT cecm renepall mar sm ime 1T,

bo i prach ounecats con'ombcm,mch oap L ime, ocuyr
colpach paip no puipe vap Let fme.  Tap lan 1me at T na meich,
ocur a let tap let ime, ocur nocon puil ni maycin 1me O,
Tan Lan ime aca 1n prach vune carte ocur a teopa cetpaime Tap
let ime, ocur let, mar gin 1me 1T

Canay 1 ngabupn veona cetpaime 1n perch oumecartt tap let

f Restitution.~=That is, the owner must make good tho grass or cori destroyed
by the animal.
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eighth of a sack for ‘tairsce’-trespass. The eighth of the eighth tsths Jupa-
Jine upon evdry trespassing animal, for every beast is a trespasser m
in a co-tenuncy. For the °tairsce’-trespass of one animal upon Awcr.
a pastured field of summer mountain pasture, whatever animal ~
commits it, a sixth part of the half of one sack is due. This:
extends® to three times seven animals of one herd in their going * Ir. The
over different gaps ; and if it be over one gap they went, there ‘l:;&h f:,,
is “ smacht *-fine upon the first animal, and compensation for grass rus is, tillit
or corn upon every animal from that out. reaches, ge.

Two cows is the fine for definite man-trespass over a full fence,
and a cow and a ¢ samhaisc -heifer {f across a half fence ; a cow is
the fine if there be no fence at all. This is for trespass in a pre-
served field of winter-grass. If it be trespass upon a pastured field
of winter-grass land, or upon a-preserved field of winter.moun-
tain or winter wood, or old winter milking-place, or upon a pre-
served field of summer grass-land, a cow is the fine for it ¢f across
o full fence, and three-fowrths of the value of a cow across a -
half fence; a ‘samhaisc "-heifer, if there be no fence whatever. .

If it be a pastured field of winter mountain or wood, or -
an old milking-place, or a pastured field of summer grassland, or
a preserved field of summer mountain or wood, or an old milking-

place, a ¢ samhaisc -heifer s the fine for trespass on it over a full -

fence, and three quarters of a cow over a half fence, a  colpach - ’
heifer worth six ‘screpalls,’ if there be no fence at all.

If it (the trespads) be upon o pastured field of summer mountain
or wood, or an old milking-place, a ¢ colpach -heifer of the valus
of six ‘screpalls’ is the fine for it if across a full fence, and three
quarters of a ¢ colpach "-heifer across a half fence, & ¢ dairt -heifer
"of the value of four ‘screpalls,’ if there be no fence at all.

A cow is the fine for doubtful man-trespass? ¢f across a full fence,
and a ¢colpach -heifer is the fine upon him or her (the trespassing
beast) across a half fence. For trespass committed across a full
fence ¢ the sacks ” are paid, and the half thereof (i.e. of the sack),
across a half-fence, and there is nothing to be paid as fine if there
be no fence at all. "

‘Whence is it (i.e. the rule or precedent,) derived that it is three-
quarters of the fine for man-trespass that is paid for the trespass’

3 The sacks. 'The term is here technically used. It means Iour sacks of oats

and barley. See infrw, p. 119. .
3 Man-trespass.—That is, trespass committed by cattle with the eonninneo of, or

caused by the owner, or some person in charge of them.
VOL. IV. a2
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84 bpeatha Comaichcera Ondro.

1me, ocuy co na ful alc let na miach? 1y ar gabup, tet in
petch Dumecarts cn 1me 1Tin, ocur in let eile ve ap yrat tan
ime; mara et 1me puil anv, cethnatmie an peach tet rme ; Tabuip

"1 votmad pin a puilled m lete putl cm 1me, co na Teopo cet-

nime in perch vumecartt Tapn let ime.
Nocon pagabupn néc ni 0o na miaéard cin fme, corp no veirrdr 1n
Tan ata Let fme ano, cémad Let na prach oo bet an a rpich.

Hochan puil vetbin puimnio na aplime na Tainys, na méowgt
na Lagorgtt oimili a leich ne owmnecaschr; ocuy ata vetbin
501N ocup atlompaipe, athaim ocup anataim, ocup ata vetbin
ime ocuy can ime. (Cca a noetbein uili e miacatb.

Crd o vena 1 Tam 11 metch olegan 1 yogal co na puit ni
cin 1me 1T ; ocuy 1 Tom 1 prad duinedordt tmuno, co puit alet,
troe cin 1me 1Tin? 11 é 1n p&E povena, 1n corméc o opoarg VU
ap na hinoils 4ea ac pip na nmoils oppo, ocuy moligred DN
an pepan® gan ime argt ; ocuy comp cin co bet nf vo na miacaib
00 11 Tan na biad 1me argr.  Nocon puil a cormet dligteé imunno,
ac pinna moilt oppa 1n tan aca prach oumecaits uad, ocuy Coy
ce no bet a Let uad cin 1me 1TIR, c1v NDligted DRIN AN PERAIND,
Fon 1me oo bet aige, uap conpanoat dbart baegal ecunpnau.

"Oetbin o1goin ocuy atlompuine, ocur archim ocur anarthin,
ocup ime ocur can 1me a let pe praé dumecats; ocup nocon
ot vetbip peipt na aiplime, na puiprd, na Tapyer « et ne
prach dumecarts; ocup ata an vetbin uilt « Lot pe miachab.

1f ann araiz na meich oppo 1 mbard flo pugarth oume 1aT
1 rletd no a noipaino, ocuy po pagatd buachaill coonaé ne coir;

| One-eiyhth.—This is wrong, it should be ¢ one-fourth.’
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committed by going [across (a half 'hedge, and that it is only half Jupe-
“the sacks}’ It is derived from this, that it is half the fine for man- ‘Coryg,
trespass is due when there is no fence at all, and the other half of it axcr.
for trespass over full fence ; if it be & half fence that is there, there
is a fourth of ‘the sacks’ for half fence; carry that one-eighth,! and
add it to* the half which is for the case of no fence at all,and it makes * Ir. In
three-fourths of the fine for man-trespass across a half fence. addition to.
No portion of ¢the sacks’ is obtained without the fence, it is
proper for this reason, that when there is a half fence, it should be
half the fines that are due for it.
There is no difference of ¢ ruiridh ’-trespass, or ¢airlim ’-trespass,
or ‘tairsgi -trespass, or increase or decrease of cattle with ' respect
to man-trespass ; but there is a difference of meadow and pastured
land, of profitable land and unprofitable, and there is a difference .
of fence and non-fence. All these differences are observed thh
respect to ¢ the sacks.’
What is the reason, when it is ¢sacks’ that are due for the °
trespass, that there is nothing due where there is no fence at
all ; but when there is fine for man-trespass, that the half thereof
is due where there is no fence whatever? The reason is, the herding
which the law has ordered for the cattle i8 provided by the owner
of the cattle for them, and it is unlawful for the owner of the land
" not to have a fence ; and it is right that he should have no portion
of ¢ the sacks’ when he has not a fence. The owner of the cattle
has not provided the lawful herding for them when he pays fines
for man-trespass, and it is in such case right that he should pay the
one-half when thereis no fence at all, even though it is unlawful for
the owner of the land not to have a fence, for ¢ fools divide the
neglect® between them.” - .
There is a difference between preserved grass-land and pastured .
.land, and between profitable and unprofitable land, and between
fence and non-fence,® with respect to fines for man-trespass ; and there )
is no difference between °feis’-trespass and ‘airlim’ trespass, or -
¢ ruiridh ’-trespass, or ‘tairsce -trespass, with respect to fines for
man-trespasses ; and there is a difference between them all with
respect to sacks. -
Where they are fined ¢the sacks’ is where a person has left
them (the cattle) in a mountain or a wood, and left & sensible adult
* Vid. vol. §, p. 805. ** Every Judge is punishable for his neglect.”

s Non-fence.—The M8, here has ‘ car* with astroke over the ¢ ," such as usuallyis
employed tomark ‘¢,’ The meaning requires that the word should be read as “‘can.”
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Jupe-" o ift'\¢ofméT) avei ol lopno: rrotan ap na mucarb; coboll
NENTS OF

Co-Trx- 'M NA cenct; bpoga 1m na gabnatd ; unéold po na gamnarb; aed-
axor.  aipe ap na carpib; buachall ag na buard. :

1 ano aTa 1 praé dumecast cinvted, m mbard no pagard 1T
a papped an FUING peoin no anbain, ocuy cinott Leir cona pach-
oaif N, 1y ann ava m plaé dume carct conntabapcach, n
gou i conntabaint Leir in pachoar.no na pachoay 1mno.

Ma carc Tall 10T b pp « Tapryt o tabane o opd amach,
11 Lan prach oumecartt ; ma TG ad 1 ToIRpd @ Tabane pa
06, 11" va Tpian an peié oumecartt ; ma pobatan Tall ad purt
Tonre a vabaint aenypect, 11 Tuan 1n petch oumecaits.

O pa aca vianasghlig netmed, nf hed an cena, uIng! VAINETET
taitmech ano, ocup sa an Tpi rett nanmanoa po cethaip 0o aen
Treilb avk rin co na noul anund pame -pett Tap raine bepnad ;

no ap opd et nanmannaib po cetarp vo raine relba co nanoul
anunn aen et Tap raine bepna; ocur vamad Tan aen bepnain,

nf biad aéc rmact ap 1 céc mit, ocuy archgin peotp no up.bmp,
" uacha usly,

O pail aca oun g, ter manepad nf ardlig, Uncan dapget
caé vepc von aitbt, 06 uin cat vepc no Tarkmidr ann 1. a ronox
ocup a patav, ocup uip min a comaicinta Tap « heipt; ocup ire
ainet ava 1 T, co puict ect nanmanoa vo aen Tyeilb.

Capgille rmacca tapeed cutctt 1ap pogoul uadad

1 When it 42 a king's ‘dm'fort, dc.—The text is obscure here, and seems
defective in the original. The paragraph with some variation is given in O'D.,
1674, as a commentary on the clause, *‘ Rooting the earth in distinguished phces-"

* A ‘lis martradh "fort.—Probably a churchyard; ‘martyres’ appear to bave
meant ‘relics’. Vid. O'D., 1674.
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a8 herdsman with them;or the care:taking which the law requires®
over them; a yoke for the pigs; a hood for the hens; ties of
leather for the goats; a spancel for the yearling calves ; a shep-
herd with the sheep ; a herdsman with the cows.

The case where the fine for definite man-trespass is dus is when
he (the trespasser) left them (the cattle) near the field of grass or

JupaG-
MENTS OF
Co-Tex-

uor

&Ir Says.

corn, and he is certain that they would go into it. The fine for -

doubtful man-trespass is dus when he is doubtful whether they
would go or would not go into it.

If they are within t/e field as long as that they might be driven®
out thrice, it (the penalty) is full fine for man-trespass ; if they are
within so long as that they might be driven out twice, it is two-
thirds of the fine for man-trespass ; if they were within the field so
long as that they might be driven out once, it is one-third of the fine
for man- trespass.

‘When it is a case of the wnolatxon of a ‘nemed -person’s church
or sanctuary, it (the fine) is not the same, but an ounce of silver is
the fine for their rooting there, and this is charged upon 3 X7 X.
4 (84) animals of the one herd (cattle belonging to one man) after they
have gone over the fence different times by different gaps; or

»Ir.
Bruwght. -

upon three times seven animals multiplied by four (84) of different

herds (possessions) when they have gone .over once by different
gaps; and if it be by the one gap, the ¢smacht’-fine shall be

. only upon the first beast, and compensation for grass or corn from

the owners of them all.
‘When it is & king’s ¢‘dun’fort,! or & ¢lis martradh ’fort? that

is trespassed upon, let every hole made in the place be filled with _

‘eric -s0d,’ s0 as to be tantamount with the clay of each hole that
was made therein, viz., let it bo pressed and stamped with the
heel, and Zet fine clay of the same nature be placed there after-

_wards, and the extent to which it runs, is as far as seven animals

of the same possession (herd).

The additional ‘smacht’-fines for instigation are to
be paid in five days after damage, for trespass without

ic-90d.—The Irish word which Dr. O'Donovan has. thus translated is
‘aspgec, the usual word fer ¢silver, even in the spoken language of the present
day. In O'D., 1674, the reading is *argat,’ which appears to have the same
:_ma.nin;, both terms being Celtic forms of the Latin ¢ argentum’,
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88 . Dpeacha Comachcera Cnoo.

« 'carche ‘cen’ naom 'naepard.  Jarmopgamn  mbpuig-

pechta oa Tpian a pochnaice 11 e a rmace.

Taippitle pmaéca o anad cpewt ocur vwim cuch pop in
TMais, 4. no napmadta pript Thppoa na sella corptnecha vo copatcan
ap ciiicts; no 1 nf pmaccaigten e herpic 1n cindnd qu tapoad na gella
woruthnecha vo tonaccwn uwd ap citct, in can 1 athuil « cinad péin
o6 cin « pwd. ) g

A, m vaip ir ahol o cimard péin 06 he, 1 anad Tperpt pop m
rmacht, ocuy orEim cickr. 1n Tan 1 amul cinaig ninbleogain
1Munno, ir anad chicts op 1 ymact ocuy oi&im Thert pon in
rmaée.  Ocuy 11 ann tp amuil a e urd] péin 0o cm a putd, m tan

oo oL 1 cnad 1p t podb pem ; ocur 1 ann 1y amuil cmar§

ninbleogam w6, caé uam na rurd,

Cen naiom naerairb, 1. cin NAIOM napcmNe QI VO feIN nuapeara
ne comall m comaitcepa.  Fai1MORFaAIN, 1. OpSMN in boga up na corp
oIpgecarve 11 geimne.  Va truan na vegeneiée, pmacta wid ina ey ocup
ma aipdim, 1pred pnl ina peip nama. .

'f’rhaéca caca pasche, ni ‘cuma Dono pmade rampuacca
ocu FMpuacca ; N1 cuma V0No 1D caé mip VIruIdIU.
(Crbepap 0ono pechc mipa 01b ppi rampuace, ocur o

ciitc i sumpuact; an mi veromach Do eppiuch, ocur

TR MIT! PAMNAID, OCUT TR MIPA AN FOFMUIN TR Pom-

. puact ; clitc mIPa 1MUNPO, FU FAMPUACT, THU MIPA 1n

samud, ocur 1n oa mi carpecha Do eppach e saum-
fuacc. 1o Ttpuma rmacta getmp® oloartt rmachca
rampad, ap irpuiche beo beatha na mbdo oloar o

1 Farm-Laws.—The word *“ mbnmgnechca ™ has been written over the words
“oa tnian " in the MS. by a much later hand than that of the original scribe.

® “Smacht’-fine.—See p. 31 (0'D., 2171), and compare withQ'D., 402. * Question
—How are land trespasses calculated?—From the rents, i.e. from the full rent given for
the land itself, the profitable or unprofitable grass-land which is injured is estimated.

Two-thirds of the rent is the fine, i.e. two-thirdsof the rent which is charged for
a ‘tir camhaile’ of the best land, for three-quarters is the fine for *feis "-trespass in
& meadow of winter grass land over a full fence, i.e. threo ‘ screpalls’ upon it for the
three-quarters, and two ‘screpalls’ for ‘feis ’-trespass in winter, and one for *feis '~
trespass in the summer, i.e. the one-third of the three ‘screpalls.’ (H. 8,17, col. 306.)

A passage similar to this very obscure one occursin C. 25.—Yreating of the tres-
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giving further legal security. For winter trespass in Juse:

MENTS OF
the farm-laws! two-thirds of the rent is the ‘smacht’- 0:;'{‘;’.'- :
fine?, —

The additional ‘smacht’-fines, Le. thereis a stay of three days, and a delay
in pound of five days for the payment: of the ‘smacht -fine, i.e. or the ‘ smacht’-
fines with which are given the additional pledges are to be brought in five days; or
the thing which is commanded by law as ¢ eric’-fine for the crime for which the :
additional pledyes are given, is to be brought by him in five days, when the crime N
of his beast is as his own crime.

That is, when it is to him like his own crime, there is a stay

. of three days for the payment of the ‘smacht’-fine, and a delay

in pound of five days. When however, it is as the crime of a

kinsman,? there is a stay of five days, and & delay in pound of

five days for the payment of the ‘ smacht’-fine. And the case in

which his beast’s crime is to him like his own crime is, when the

beast itself is value sufficient to pay for the damage * and it is* a8 » g, Waen

the crime of his kinsman, whenever it is not of that value. u‘(‘: mg
Without giving further legal security,.i. without the guaranty of a i» the beast

contract-binder, according to new knowledge for observing the laws of co-tenancy. stself.

Winter trespass, i.e. trespass upon the farm with the proper regulations

in the winter. Two-thirds of the fair rent, the ‘ smacht ’-fines which are peid for

¢ fels '-trespass and ‘airlim "-trespass, is that which is due for ‘feis’-trespass alone. .

There are different ‘ smacht -fines every quarter of
a year, but the ‘ smacht’fine in the hot season is not
the same as that of the cold season ; even every month
of these seasons is'not alike. Seven months of them
are included® in the hot season, and five in the cold s 1. 4re
season; the last month of spring, and the three months *#/%"
of summer,and the threemonthsof autumn, are called® . ror,
the hot season ; but the five months of the cold sea-
son are, the three months of winter, and the two first
months of spring. The ¢smacht’-fines of winter

are heavier than the ‘smacht -fines of summer, for

passes committed by swine. It runs asfollows:—* What wasin the old judgments?
—Every pit that wasrooted by swine to befilled respectively with corn, otherssay with
butter, for they deemed itlawful to make good the damage done to the earth by itsown
produce. But this was afterwards changed to compensation for the thing injared.”

34 Linsman.—* Inbleoghan’ meaus a man's son, grandson, relative, or any person
for whose crimes he is responsible,

4 It is—Literally “ and where it is the same as the crime of the kinsman is when-
everitismot” - . : : '
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90 bnear.ha Commchcera Unoro.

NFeUG ap i geinichep pep 1 ramm’b, n tha 1muppo
nf a ngetmpe.

.

.

8maéta cata pasche, .1. inf pmatcmgten n gad nache: Wi
cuma vono rmaéc, 4. noda cucpumaini pmaccaigten 1 pogmt Vo venam
aTeay 1n Tramnod ocup a puadc n gerimud. N1 cuma oono c1o caé
mip VIPUIDIY, 4. noda coopuma cpamaro caé mip 0o na hibada hipin,
+1-mi Teapain cramnard ocup mi puadca in geimne. 1T cpuma pmaéca

. 581MN1D, 1. 1 TRuma i rmatcaigten 1in pogad ‘o mat na hinmle

M0 geimne olomce na neiche pmaétmpten iin pofml o0 niat na
hinmite iy spampad. (Cp1ppuiche beo beacha nambo otvarp
@ NFOANT . 1 vyle 1 0o bein beta vona buaib i germMId inap
nf vo beip Latt vob iy Tprampald. Cn 1T geimithen ren
rampad . fr ho poin pit 4. aoagemtd pen ipin crahipuro. M1 Tha
imupno ni a ngeimpe 1. nota ned a pata Lum n pen ©o pap if 1N
germpg. .

Orbepap pmacca pampard ; maé caé wplime ap
recht nanmanourd ppt echam nDiguin ; Let meich ma
Fnv achbponoao ; Let mesch ppu motn ppino1r 5 Letmiach
ca¢ cuilzaib o Dam co DAPTWF Fu penr 1T oa miach
IMURNO, T seampuaéc. . i

.
.

. OCpdbepan rmaéca famnm'é, . nw-ocennomrnerownm‘ rmadc-
aigten 1 n rosmboo mac na hinnite ipin tprampod. Mhiaé cad aip-
Lime, <. miach 11 o nf cipneroichen ap reéc nanmanowb oaon peild co
na noul anunn aon peét tap aon bepnad1 naplim viguin Feoin etarhum
rampad. Lot meich ma pn1 achbponvav, 4 mad g bponoad
g1 hart, 1. aiptam achluimpune redin etamain cprampard. Let metch ppu
moin fRINvIP, 41 peip atlumpuipe mona pamnpaca, no caitle pam-

naca. Letmiach caé culgaib o mam co vapcaiy, . af Tecc
na[n]munowd « peir v15UIN peoin edamuin Féimneca, ocur peétmad Let
meich vo émo ga¢ anmunowmd na tug ap @po anv. 1t oa miach
IMUpNO TR Feampuads, 4. 1 péip achlumpuine peoip echamuin
ge1mne, no 1 NaipLim viguIn pedin etamuin FeIMneca.

1 cumad rmace caé mil 1 comaiéer, ocur 1 vorwal nachgabata,
amait ipbeip 1y Finnppuch Prchit ; co ngeil mgen £nt pracasd,
ocuy comoipe cach naepa 1 pogelrad, congelat va vanvaro yech

1 Food.—The word  bota,’ means also life.
* Finnsruth Fithil-law.—A tract on the manner of passing judgmelm.
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that which/ supports the cows in winter is more pre-
cious than their produce, for grass is produced in
summer, but none at all in winter.

There are ‘smacht’fines every guarter, i.e. the thing which is
commanded 70 de paid as ‘smacht’-fine in every quarter of a year. The
‘amacht’-fine is not the same, Le. the thing which is ordained ¢o e
paid as ¢ smacht -fine for trespass committed in the heat of the summer and in the
cold of the winter is not equal. Even every month of these is not
alike, ie it is not alike that each of these months is regulated, ie. & month
of summer heat and a month of winter cold. The ‘smacht’fines of

.winter are heavier, i.e. the thing which is commanded ¢o be paid as

¢ smacht'-fine, for the trespass which the cattle commit in the winter is heavier
than the thing ordered to be paid for trespass which the cattle commit in the sum-
mer. For that which supports the cows, &c., i.e. more valuable is
the thing which gives food! to the cows in the winter than the thing which
gives them milk in the summer. For grass is produced in summer,f.e
this is the reason, i.e. grass is produced in the summer. But none at all in
winter, ie. it is not that I say that grass grows in the winter.

MENTS OF.
Co-Trx-
AXCY,

Let the summer ¢smacht *-fines be stated ; a sackts .

charged for every ¢ airlim ’-trespass upon seven
g ry P P

animals into a profitable meadow ; half a sack if into .

after-grass; half a sack if into a mountain ; half a
sack for the ¢ feis’-trespass of every sort of cow from
an ox down to a ‘dartaid’-heifer. There are, how-
ever, two sacks in the cold season. :

Let the summer ‘smacht’-fines be stated, i.e. the thing which is
commanded as ‘ smacht "-fine for trespass whicl the cattle commit in ‘the summer
isto be told or related. A sack for every ‘airlim’-trespass, Le. a
vack is the fine which is mentioned as imposed upon seven animals of one herd
after going over by leaping once across one gap into 8 meadow of summer grass-
land. Half a sack if into after-grass, Le. if to trespass quickly, i.e.
by leaping into a pastured field of summer grass-land. Half a sack if
into a mountain, ie for ‘feis’-trespass in a pastured field of summer
mountain or summer wood. Half a sack, &c., from an ox to.a
¢dartaid’-heifer, i.e. upon seven animals for * fois -trespass.in a meadow of
winter grass-land, and the seventh of a half sack is the portion of the fine for each

animal, which he did not tender then. There are, however, two sacks .

in the cold season, ie. for ‘feis'-trespass in a pastured field of winter grass-
land, or for ‘airlim *-trespass into a mcadow of winter grass-land.

A ‘cumbhal’ is the ¢ smacht ’fine for every beast ina co-tenancy,
and in taking forcible distress, as is said in the ¢ Finnsruth Fithil’-
law2—A nail rates with a tooth,and equal ‘dire’-fine is paid for cattle
of cvery age for feeding, for two ¢ dartaid -heifers eat beyond (more
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0'D. 403.

92 Bpeacha Comarcheepa Otnoyo.

nooam.’ /'t Tif orbad ate in comecup 1, ocuy 1 comcubeur, no
1 comecuy. aTa Tuno.

(5 o cnenan Tip co cen® mbliadna; Tapetn ngem-
puacta, no o dert p1u Da tywan a pochpeca caperrt,
ogup aTip Laup 1n pean opgTan an. :

OCg ro cpenap Tip co cenv mbliaona, 4. af vevcennwBHiy n
peapann an pochnuic co ceno mbliarona, 1. 1n Tramuipe 0o bepap 1 poch-
nuic, 1 pochpuic peotp ap Tip Ttpi cumal. Tapeirt ngermpuadca,
«. Tanpert na rosla vo nichen « puatc an germqud, a Lot yeichpde, .1. Lot
an perch oumedarts conntabancail an cyamarye frn sap Lan 1me, [ocup a
Leth map gan imme], -1 an ctlompuipe peoip echeamain géhimpeca, no a
noigmn mona getmud, no cartle geimpe, no achbuwmle geimmud. No af
bept pi1u oa Tpian a pochneca vap ey, - af ber fu oK TRan
na pocpecd, 4. na pamunypco pwl an Tip cpu cumal, . in colpad oft pene-
patl puil Tapei tipe oa cumatl ina pocpeic ; no ad bep piu va Tan nk
Tamuipee até rin pocpels, IPred «ta 1n pogail vo nichen pp na

reranoab cétna 1 pUadt an genmud, 1. an Teona cetpame na pamuiyce
anopiveic hi, adc uen yenepall nama na TUSA AR AN AND; NO VONO’
cena, cin co pl acht aep colpmSe oft rEneapall Mmooy, p vimapepad
Lepanztt no bid ata wine ni qup na piu Teona cetpaume na pamuipce
hi. Ocup a Tip Laip 1n peap opgtan anwo, 4. « penanolap in pen
o mchep ano 0 OpFAIN, .1 1A e NA pocRecd, i1 Tan I ap pocpeic
Tucad he; no a pepano ac n it vo nichen ano1 pogail, -1 1ap Nic epca
« pogla pur-

~

Carc aiplimenda imaoicher rmachea ; caé aplim
nia coin no oume; no aiplim nardbil no omna, no arplim
neicne cipri.

t Joint-stocking.—That is putting an equal stock on the land.

? Rent.—* Focpaic’ is here used to denote the award or price, hire or compensation
paid, or contracted to be given, for the use of the land for one year.

$ Against whom trespass is committed.—The following secms to be the meaning
of this very obscure toxt:—*'* A calf is the rent payable for land taken until the
end of the year; in the case of a trespass committed from the commencement of
the cold season on to the end of the ycar, a calf is the fine payable,or a calf which
is worth two-thirds of the value of such a calf as should be paid for the rent,
(which would at that time be a ‘ samhaisc “heifer); and the land upon such pay-
ment becomes the property of the man against whom the trespass is committed, or
of the man who pays the fine.’
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tlum) the'largest' ox./In'a' “dibadh -land this joint-stocking® is
made, and in a co-tenancy, or in joint-stocking it is here.

A calf s the rent which is paid for land taken till
the end of the year; in the case of trespass commit-
ted after the commencement of the cold season to the
end of the year, a calf 1s the fine, or a calf which is
worth two-thirds of the rent afterwards ; and the land
remains with the man against whom trespass is com-

mitted in the case.
A calf, &c., which is paid for the land till the end of the year,

" ie.a calf (the price of a calf) pays for the 1and which is let for hire (ren?) to the end

Jubg- .
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of the year, i.e. the ‘samhaisc’ -heifer which is given as rent;?i.e. as the hire for the -

grass of a land of (worth) three ‘ cumbals,” After the cold season, e after
the trespass which is committed in the cold of the winter, half the fine for this, i.e. that
*samhaisc -heifer is half the fine for doubtful man-trespass over a full fence, and the

half thereof if there be* no fence, i.e. into a pastured field of winter grass-land, or ® Ir. W'd-

into a meadow of winter mountain, or of winter wood, or a winter old milking- Ot

place. Or a calf which is worth two-thirds of the rent after-
wards, fe. acalf which is worth two-thirds of the rent, L.e. of the ‘samhaise’.
heifer which is paid for a 1and of three ‘ cumhals,’ i.e. the * colpach ’-beifer of the
ralue of eight ‘screpalls’ whichis to de paid for a land of two ‘cumhals’ for its

rent; or, a calf which is worth two-thirds of the * samhaisc *-heifer which is paid )

for the rent, it is it that is paid for the trespass which is committed on the same
lands in the cold of the winter, i.e. it is given for three-quarters of the value of the
¢ samhaisc -heifer in this case, except one ‘screpall’ only which was not brought
forward here; or indeed, according to others, although it (¢A¢ calf) bas but the age of
a * colpach *-heifer of eight * screpalls * value, it is from the excessof the improvement
or increase that is upon it that it is worth three-quarters of the ‘samhaisc -heifer.
And the land remains with the man against whom trespass
is committed,s i.e. theland remains with the man who is trespassed upon in this
case, i.e. after the term of the rent, when it is for rent that it (the land) was given;

or, according 6 others, the land belongs to the man who has committed the t.nqmt,
l.e. after his paying the ‘eric -fine of his trespass.

There are three ‘airlim’-trespasses for which no

“smacht’-fines are paid : every ‘airlim ’-trespass before

a dog or a man; or an ‘airlim ’-trespass in consequence

‘.

of heat or fear, or an ‘airlim -trespass owing to® any *I ¢/

kind of violence.

In O'D. 408, the following condition is added :~-
“1f it be winter grass that is trespassed upon; two-thirds of the rent shall be

~

the fing, i.e. of the rent which is paid for a ¢ Tir-cumhaile’ of the best land whick -

18 hired for three-quarters of a year. There are three heifers as rent upon it for
the three quarters; and two heifers, i.e. the two-thirds of the three heifcrs are tho
fine for ¢ feis -trespass in 8 meadow of summer grass over a full hedge.”

~
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Taic aiptimenova, 4. aTmt leimenna O NIATAIN axu'ﬂ Tep N0 ap

m' 1 apbap ocup exmortniTyers 1t can pmact oppa ano.  Caé aplim

AI‘OY .

pa comn, .. of terte pia cofn. No ouine, .1. ag tete a nomntd.

. iptim naibid, . ncan bif aibell oppa peceap npnéine. Mo omna |

<1 pua cneich, no pecotdoin. Ho aipnlim neicne cipyh . ctbe'b eigen,
<% TOpUNN NO Tene wgnen-

8mate o1a ctirci 1ap pogal cona pocal cona cpuar
octr a lomdaca. Tpemid rmacca caé coip, TRIAN 70N
D1 COINCe QUe.

Ma pep pop wll appenan and acaeb no « naipcen’d,
ma pep polai, no ren ramu!, 1cap « conche a et na
comaichtD.

8maéc o1a cuicdt, "4 fmc(émnstq\ uad 1 popba chictr 1an
noenam na pogla, . na metd, .. anad Tnei pon in pmade, ocup oitim
cmctl. Cona pocat, 4. namiach, .. nanpub reapd iave. Cona cpuap,
# napud o lomoaza, 4. gnpan omzet Lomconoa pema rlere, 1.
pupub ooca he ocup he lom, 4. cin cols. Tpeinib pmaéca caé

‘CoIR, - TRemuzao ap in pmacc vo pen cop.  Tpian pon o

COILCO AINS, .1 TRan & mbid ap 1 oMK ocup ap MO EORNWE, I 1ed
aTA ap 1N COINCe aonup, Ocuy Vo Tiuun WEK

Ma pen pop aill, 4. ma pep oo bepan 1N pep eile an yon ach-
sInG, 4. ma pen echdim 1o bponoao anwo, viablad ©o peop anechdaim tap
‘« i1 munab puil echam mg. € caeb, 4. pooa: Mo a naincenw, .
sope. Ma pen rolaio, 4 na cmlle. No pep pamla, o na
mong, -1 in Typlétbe. "L peip na comaichio, 4. cichgin an cinarg pin
ammd 1 pap pp na comanchib, .. apomey 00 upa ner commaichro aip,
muna pagcap pep @« commaich mo ap ToNn mchsencl, ocup neithbet peorn
o COMMCINTA T PODONK.

Caip—can mizep casche tipe ? OO o pochpacaid ; ma

1 Fear.—Dr. O'Donovan remarks upon this—*The gloss is here transposed, and
should be restored to its proper order thus:—

“Fear, ie of thunder or lightning. Or an‘airlim’-trespass owing
to any kind of violence, i.e. before a foray, or before plunderers, or any
violence whatsoever.”
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There are\thnee | {airlim’~triespasses, ie there are thres leaps Jupa-
which are made upon the grass or upon the corn, and they are freed from paying ’é‘:;"‘:_'
‘smacht’-fine for them. Every ‘airlim’-trespass before a dog,lein =
runningoff beforea hound. Or & man, ie inflyingbeforemen, An ‘airlim’-
trespass in consequence of heat, i.e. when they (the cattlc), are run-
ning from the heat of the sun. Or fear,! ie. before a plundering party,*or & » Ir, Prey.
band of depredators. Or an ‘airlim’-trespass owing to any kind

of violence, i.e. whatever violence it may be, i.e. thunder or lightning.

. ‘Smacht’fine 78 pasd in five days after trespass
with testing of the grain as to hardness and bare-
ness. ‘Smacht’fines are three-fold by no'ht the
third of which is set aside for oats.

If it be one kind of grass that is paid for another
at the side or at the extremity of the field, whether it
be hidden grass or coarse grass, let the fines be paid
according to the arbitration of the co-tenants. . .

‘Smacht’-fine ¢s paid in five days, i.e the thing which is com- -
manded 3y law to be paid by him® is to de rendered at the expiration of five days  Ir. From
after the commission of the trespass, i.e. ¢ the sacks,'i.e. there is a stay? of three days Aim.
upon ( for the payment of ) the ‘smacht’-fine, and a delay in pound of five days.
With testing,le of ‘the sacks,’ ie. that they are not Litter (foul or maw- °
kish). As to hardness,i.e. thattheybenot moist. Bareness,i.e, thegrain
which they eat bare, that it be not dirty or chaffy, i.e. that it be well coloured and
bare, i.e. without chaff. ‘Smacht’-fines are threefold by right,

i.c. there is a threefold division of the ‘ smacht-fine by right. The third of
which is set aside for oats, i.e. the third of what is for oats and for
clr. Fora

If it be one kind of grass that is paid for another, i.e. third of is
if it be grass that is given for another grass as compensation, i.e. if it berich value.
grass that has been spoiled in this case, let him (the trespasser) give twice the .
quantity of poor grass in return for it, if he has not rich grass. At the
side, l.a long. Or at the extremity, ie short. If it be hidden
grass, Le. of the wood. Or coarse grass i.e of the mountain, i.e. of
the moor. According to the co-tenants, ie the compensation for .
that trespass is according to the opinion of the neighbours, i.e. the arbitration of
the neighbours decides upon it, unless grass equally geod is obtained for it as com- -
pensation, and his not having grass of the same nature is the reason of ifs being
decided by arbitration.

Question—How are land trespa.sses estimated =—
From its rents ; if it be winter grass that is injured,

" 2 A stay, i.e. the period during which cattle distrained rémain upon security in
the hands of the owner; but the ‘stay ® comes first, then * delay in pound’ follows
it, and then three days of ‘grace called “'Cp.emrl tmcmmmgte." in the Irish -
Laws: mk Senchu Mor, vol L, p.'79; et'seq. -
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Fameen no hopgran ano, da Tyuan o pochpaca 1re «a

Caip—can micen caiche tine? 4. comapoim canap a meipem-
nmgten na cinta 0o nichep pupin pepano. pa pochpacad, . ap
fn penann pein po pinncan in pep echam no anecham mitleep ano. Ma
paimpen, .. mao he pep in geympio oipgtep ano Va TRian «
rochpaca ire a caiche, .. va cpan na verieneic aca ina peir, ocup
INANAOPUIM 1P7ed AT 1IN CIRUIM Nama; uain ceIty meié aTa N peiy, ocup

- vamach na naiplim.  “Da Tiuan pocpeca ata ap tip cumale ©o necham

T FERR €O cenn Ty fardy 1pred mb 1 peir oIGMN peoin echeman geim-
neca Tap Lan 1me, . T fcmbmu P naTRi poanty, . oa pepepulls peip
ngeimne, ocup cnebull 1 peip an fm'nmn-o, oCU{ 1 © TN TRIAN NA TR
Tenepoll Map pampen, -1 pen n Tprampad, 1 Truan a buil na perp, ocop
na cplim aca na amtim nama, o+ oa mach na yeir, ocur mach 1
ﬂmp.ttm.

Carche muc. Mo gleréiy pen catchach amuit caiche

0'p.,1226. cechnpa olcena. Ma pochlard Tipe [oin] pop awll co
0'D., 1226, 0 DlomTap « veanurc:  [1.] co pucan da ech a copaic
D., 1226. ocur Letcap an', co [ na] corglen nt a pw(cl,a ar oc a glett.

Ir an 11 Deapurc.
Let caschach a carpyee, o carchach ma catchad naiche.
O aca 1 nolige na petne dbuachaill oc caé cerhpa

0'D., 1226. T\ D€ [rceo arote]; 11 ve aca con® bo buacharll 1 mban-

roillt ; a mbeic 1 mbuaile po 1ardu an ordée ; A muca

1 peir 1 poil a naroce; ina dbay b a mbodaingen ; eich 1

cutd nech teachza no a ninoe ; caipe a Loy

! Fair rent.—*"Dargenerc’ is glossed ‘ cendach’ in Rawlinson, 487 (O'D. 2115.)
. 3! Tir-cumhaile.” A piece of land measuring 12 ‘forrachs’ in length, and 6 in
breadth, Vide C. 252, and O’'D. 1462.  Vide «lso vol. 8, p. 335.

[ 3
.
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two-thirds of its rent is the fine for the trespass; if Jvoe-

MENTS OF

summer grass, it (the fine) is one-third. Co-Tux-
Question—How are land trespasses regulated? ie. [ ask whence are estimated —

the trespasses that are committed upon the land, From its rents, ie. on
the land itself it is known whether it is profitable or unprofitable grass that is
injured on the occasion. If it be winter grass,ie if it be the grass of
the winter that is injured therein. Two-thirds of its rent is the fine
Jor the trespass, ie. two-thirds of the fair rent' or price that is paid for its
¢ leis -trespass, and * airlim '-trespass is what is paid for its ¢ airlim '-trespass only ;
for it is four sacks that are paid for its ‘ feis -trespass and two sacks for its * airlim '~
trespass. Two-thirds of the rent which is paid for a © Tir-cumbaile’? of
the best land to the end of three-quarters of a year is what is due for ¢ feis’-
trespass in a meadow of winter grass-land over a full fence, i.e. three ‘screpalls’ for
the three-quarters, f.e. two ¢ screpalls ' for ¢ feis -trespass in winter and one ¢ scre-
pall’ for ‘feis -trespass in summer, and this is the third of the three ¢ screpalla’
If it be summer grass, i.e. the grass of the summer, it is one-third of what is due
for its ‘feis -trespass and for its ¢ airlim "-trespass that is due for its ¢ pirlim *-tres- -
pass only, i.e. two sacks [orits ‘feis "-trespass, and one sack for its ¢ airlim ’-trespass.
The trespasses of swine. If they eat the grass,
they are trespassers like other grazing cattle in
genera.l If they root up the land, other land skall
be given until the proof of the restoration of the land
is completed ;* that is, until two horses in yoke are:Ir U o
brought and left there, and it is seen that no part i s
of the earth stick to their teeth while grazing on lt

Thus is it tested.‘

Half fine is due for ¢ tairsce -trespasy by day and
full fine if it be trespass committed by night. For
it is @ maxim in the law of the Feini that every
kind of cattle should have a herdsman by day and -
night; from which is derived the saying “ the cow’s
sense carrier is her herdsman in the bright light;”
that they should be in an enclosure at the fall of .
night ; that the swine should be in their stye by
night ; that the cows should be in a cow-fastness;
horses in their proper fetters or in a stable; sheep
in their fold.

3 Thus it is tested.—The ongiml scems to be defective here.
YOL, 1V, . H
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JupG- Caithe muc, 4. cincana mue. (Cmuil caiche cechpa olcena,
‘(‘;:-?z:f 2. athmb cinca na cednaoléena ile éena um pach oumecats oppu. Ma
ancy. Fochlaid Ttipe, .. mao votwils i talmun vone. Fop aitd, 4. Tip
' —— eile inn ap yon wmchgme.  Co no mlomran, 4. Cu NANDTAN NO FU
napnerorchen veipbemne ldme in pepainn ro todlad ann. VD each
’O'D., 1226. a cona1t [1. copaegac, 1. na heich 1o, ipin pepano apoan]. Ocup
Leicap ano, .. ipn pepano na heit. Cona coislen ny a pracla
© ap oca gleit, 4. cona veslena ni won valmam a pracla apy osa
poigeitc 1 ano 11 DeAnUre, vr anv 1 veanbeinve TUnt ©6

[.1 oon 'oean]

.

0D,1226. [ vepopc; Scumptiy oa ech ann’a coparo 1yaim cona Toig-
Lean poo Lay 1 nglers 1in, 11 ann olomcap a vepoye. Mad e
1o gelio na muca, 17 amait ceatna a catars. Cia no bat 1 pem
“bertaib gaé clap no claroead vo linad vo apbam atwll vo
imbim, apba ieud ba tecra Leo pirecon ceslle in talmun dia Tonao
poroerin ; 0o veotaid TRA tapum pop archgm neié bponnain ann.
~~="Duinecaste Tna, imeatan Tap Tin vo céile 1. apad ocuy arcpebad
pollrcud ocup potla ocup Totla ocur an ocuy aINEri.

N

Miach ap mutc moin, Letit metch cacha ceryt, cerdpu maim

cach bainb; no oono let meit ap caé muic méin, cechpaméu
meich cacha cerpt, ocupoa maim caé bamm. Co nutcr cerépu reéc

nanmanoa ot 1 puth 1o ; puth popy na muca mona cemn bits
“ann. 1p aip 1p Lugy pont na banbu ma popr na aige, u(xm. T
‘Lpu o nuemaill g ceorchmb

Loacrh cachach « Ttaippet . tetpad amplime in Loe 1 canygst in Lae ;
Um paé canlime Lae no mode 1 tamyce naroche ; cutnpuma pep ocup pun-
neo na haroche.  Cutpuma aiplim ocuy puineo i Lae tap Lom fme caé
nae; pey na aroche ocup & nuineas cona tapnattan 1ap naroche ma lmise,
Uan pad pert inotib; mnlim aroche octp a caippge, Let paé pert mmb;
nrnead Lae ocup aiplim Lue 1T inanoa; Lechpiach awplime 1 camyse Loe.

' An equivalent.—* (1t ’ properly means a restoration of the same thing to the
original owner, but it is frequently, as in this instance, applied to * the making
good,” or giving an equivalent for any loss, damage, or injury.

* Two korses in yoke.—The grenter part of the remainder of this tract is taken
from the DS, E.3 5, in the library of Trinity College, Dublin. Rawlinson, 487, wants
the glosses on the sccond part of the preceding text.  They are taken from E. 3 5,

3 Carrying.—For ‘imeacan’ of tho text, the meaning of which is doubtful, C.
82, reads ‘ympoarocin,’ which means ‘drawing,’ ¢ pulling,’ &c.

L )



P e

JUDGMENTS OF CO-TENANCY HERE. 99

The treapassesof swine, i.o. thecrimesof thepigs. Like the trespasses
of cattle in general, i.e. like the trespasses of every other description of cattle
when the fine for man-trespass is charged upon them. 1f they root up the land,
L.e. if rooting of theland be what theydo. Other land, i.e. when other land is
given for it by way of an equivalent? of the land which they rooted up. Until the
proof of the restoration, &c., is completed, ie unatil the certain
mlapaﬁon of the land which they rooted up is announced. Two horses in
yoke,tie. they are yoked [?] i.e. the horses on it, on the land afterwards. And
are left there, i.e.,,thehorses on the land. That no part stick to their
teeth, i.e. so that no part of the earth stick in their teeth in grazingonit. Thus
it is tested, ic. it is then it certainly is determined that it is restored to its
healthy mte. ie. the land,

Its testing : let two horses be 1mlum\essed and placed there yoked
together fo graze, when in grazing they do not pull up a sod, it is then
the test isseen. If the swine have eaten the grass by grazing, their
trespass is like that of other cattle. Although in the old judgments
1t is ordered that cvery furrow which they should root should be
filled respectivcly with corn and butter, for they deemed it just
that the land should receive for the injury done it an equivalent in
its own produce ; yet it afterwards was exchanged for restoration
of the thing which was damaged therein. Man-trespasses are,
earrying® (loads) over your nelghbour’a land, ie., ¢ aradh "trespass,
‘aitrebadh -trespass, *follscudh -trespass, ¢ fothla -trespass, ‘tothla -

trespass ; ‘an’-trespass, and airgsiu -trespass.*

Jeoa-
3ENTS OF
Co-Tex-

ANCY,

A sack is the fine upon a large pig, half a sack upon every slip

(young pig), four handfuls® for a farrow pig ; or, according to others,
half a sack upon every large pig, a quart,er of a sack upon each sl.ip,
and two handfuls upon every farrow pig.® This addition extends

to four times seven animals ; but it extends to the entire number* « 1, Wit
of the large pigs. The reason that it is less on the farrow pxgs Mm

than upon the large pigs is, because theu- nimhleness is less than

. that of cattle.

Malffineisfor ‘tairsce’-trespass, Le half the finc of the ‘airlim’-trespass
Ly day for ‘tairsce’-trespass by day; the full fine of *airlim -trespass by day or
night for ‘tairsce -trespass by night; the *feis'-trespass and ‘ ruirindh -trespass
Ly night are equal.  The ‘airlim -trespass and ‘ruirindh’-trespass by d+y over a full
fence of any person are cqual; for the ¢ feis-trespass by night and the ¢ ruirindh -
trespass when the cattle are found after the night lying, there is full fine for “feis’-
trespass due for them ; for ¢ airlim ~trespass by night and * tairsce’-trespass therc s
half the fine for ¢ feis '-trespass; ‘ruirindh -trespass by day and ‘airlim’-trespass by
day are equal; half the fine for ¢ airlim’-trespass is due for * tairsce’~trespass by day.

¢ ¢ Airgsiu’~trespass.—This remark abeut man-trespasses appears to be quite out
of place here. Itis not easy to dctermine the difierent sorts of trespass mentioned.

& Handfuls.—*Mam® is as much as can be taken up between the two palms of
the hands held together, _ .

& Farrow pig.—That is, a young sucking pig.

VOL. IV, H2
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Jupa- Owcathach ma catach aiote .1 ogriach aplime tn Lae vanyge na
wexTs OF haioche. L azta a noliged na reIne .4 an aca anohserb m pene-
Co-Txx- chmr Fnive a.ipinlo’ 8ceo arvée 4. wippe bovem.

AXCY.

1. Comingaipe vnu ca cmxcraroe a hunlmnn ceatpa ocur
reatb? .1.ota ba véc pop ala, ocuy reét ngamna ocup reét muca
ocup reét caipuy. Hi tiafao oipc na huam a commzaine co

narad. N po bpiatap La cad in ala ap coin ocuy ceataip ocup
oatnar, ocuy avgemtan uao ota ceille; aopoomad a comm-
Fane pio praonatd amusl Do coifead FOp. NADM ANN ocuy pata,
att mao ap conatb allta nama. Ronayap a comingaine, ni Téio
cim ceatna na ceuéﬂa mmm 1cmum att 0o aippena in MANT 00

“proonarb.

-

Cerc.—Cia Uin raeptaip vo comingaipe ? Hin: Pep Tine
nama, ap dUgrdTIve Lo cada ceatpa 00 Ingaine 0o ; c1a bét oona

b6 no allau paip, NO Capyu, MO VONO TAMAN NO auau, ocur
m topmaig Ui ; ¢t pin baro oe, nf v1bard La. :

Comingaine oono, no aipim o mero realba cait of vip mero
anme .1. bo co colpaé pop mad vaim; colpaié 0 mero DRI
11 ron o bo ciadaro ; ¢t apbernuo apcile [oam] pon ineo noaim,
bo pon. 1nev bo, o pon 1ned aige, an sealaro via bo pead povam.
N1 cruparo commae in pepoam pprip an aure, nip o1 ceatna
Favern popa o Linpa an aipum dLZEIoTen e ; AN o VX TED FOR
nev cared, ocur v1a Cupa fop nad vanta, of VANT Fon ned
¢olpatSe, v1a colpat rop med bo, bo co colpach pop mad ndarti.
Ro-tapb, fu/ar“oaumha, ocuy vamconchard, ni Tiageo o compaim,

- C1o ro vepa ron? HWin. 1n Tapd cetamur, 1y cuma vaipu
T10e a ceatpa paveri, ocuy ceatna caé ain bipr oca 1 mbuaile.
‘Oam concard oona, i1 cuma fmoiirioe a ceatpa ocur ceatpa a

1 Common pasturage.—This commentary is not in . 3, 17, nor in Rawlinson, 487.
9 No engagement is given by one to the other. There is no contract between the
parties (‘ commoners ™) as to ordinary accidents; they arein the same position as if
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Full fine if ‘the 'trespass has-been committed by night, Le. Jupg-

the full fine for *airlim '-trespass by day for *tairsce -trespass by night. For "cm'

it i3 a maxim in the law of the Feini, ie for it is in the law A¥OT.
of the Feincchus. By day, ie. in the day. And night, ie. in the night 0
iteelf,

Common pasturage' : what is its nature as to tho green of cattle
and flocks? ie. twelve cows in a herd, and seven yearling calves,
and seven pigs and seven sheep. Farrow pigs or lambs do
not come into the common pasturage until Lammas-day. No
- engagement is given by one to the other? with respect to protecting
the herd from dogs, quagmires, or cattle gorings, or from what they
may do to one another ; their common pasturage was arranged
before witnesses, as if upon securities and guarantees, excepting
protection ageinst wild dogs only. As fo what is legally placed in
the common pasturage, no trespass of cattle or quagmires is con-
sidered with respect to it afterwards, but the carcass of the animal
which 18 killed shall be shown to witnesses. :
Question.—How manyare freed from theresponsibilities of the com- -
mon pasturage? Answer—The owner of the land only, for he is en- -
titled to a day's herding for every head of cattle on Ais land; for al- .
though there should be a cow orits value (equivalent) duefrom him,or
a sheep or a yearling calf or its equivalent, and it does notadd a day;
though these should be separated from him, it does not lessen a day.
* Now, tn a common pasturage there is a calculation made of the

size of each person's cattle® to adjust his responsibility,i.e. a cow with *Ir. Mc-
o heifer in lieu of an ox ; heifers from the size at which they are "%

bulled pass in the place of cows; though others say it is an ox in

place of an ox, a cow for a cow, a calf in place of a calf, for two

COWS graze Imore than® the great ox. The equivalent of the bull is *Ir- Beyond.
not put in this enumeration, there is not of his own species of cattle '
any even number that would fill up the number which would be

required for him ; for two geese are in lieu of a sheep, two sheep

in lieu of a ¢ dairt “-heifer, two ¢ dairt "-heifers in lieu of a ¢ colpach’-

heifer, two ¢colpach’heifers in lieu of a cow, one cow with a

¢ colpach -heifer in lieu of an ox. The great bull, the ¢ suasdamha ’-

ox, and the ‘damh-conchaidh’-ox do not come into the enumeration,

‘What is the reason of this? Answer—The bull, in the first
place, bulls cqually his own -cattle, and the cattle of all
which are with him in the enclosure. The ¢ damh-conchaidh ’-ox
equally protects his own cattle and the cattle of his neighbours,

they had come to an agrecment reciprocally to this cffect, excepting always the
case of wild dogs (the property of one of the parties). .
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’ Jlmo- comaicead. 1r aipe ' pm' ni tiagawro corlaidte a naipim, apur
co.m. cuma nonic cat a teay. '0L13|'o caé buadaill a bietad.

AXOY.

" Muca vona, nf THOFAD 1T comaipme att muca ay, inge tip
p‘obmse co meap. Compa vona,ylan caé comra caé cumard caé
comingaine, att Monad no m'orun: no algum.

Cia ponat ce(n‘:pa cfué e naile aéc FQNZI0e No Fuinioe, no
cona a pupbatd arceapur caé a chin putroir wigab! Mao «d
10 ToIp, anatll, ONLFAN DONO AN aF NO NOINT, OCU Nemnaro in oa
MANT NETONNO 1 NDe, pobid ber PRI 1T NOJANT No commant an

- ap olx laile; adt ni etap a noganc a nepc necappo. Ho, ma

 ypeapp lLair, pocepoat cpann im an af mbeo our o ova lina

anepen vo alaile ar. 1te a mbnpeata annyo Tpa, muna pearoan

. guinroe pong 1n nag niam; oia pearoan, bepead in pen ber ao
‘mapt a aige, ocur arnean « ceile af yo Laill vo; ocur mad feo

0 TOIR an of, Fo cepocap cnpann popnro a huploann pealb oup
cta D1b Do Tot broba vo Tabaint, ocur vomberp tapum m T M
TUIT, ocul® anequnes a ceile vo unlanv realdb ocup ceatna. b
manT an aife avapncu, ocuy amul LOOWUT an eince 11 amlurd
pannao Mapet an atfe atanppo. .

-

Oy ve aca conv bo a buachaitl . 1p ve iy coonach 00 fNa bumb
a mbuachai. C mbuailaio 1. na mbo .+ a pampao. Mao muca
-1 1 paul 1 £ACAT N MUCK 1IN NEDEL.

1. Muca nnufmo ; muc opino caca peift, ocuyp banb caé aipime,
ocur a5 a nome reorn; ap dLigd in pogealtad i « imcoméo co
Léin. OCpeir apoil po certpuibporoarb in adars, ocup muscaroe ocarb
v oe. Ir e 11 beip 1pm Comp péme bic; Dix mbeo muca
MOAIvTEN, ANUT CRU CUMAIR aft Tety revad berl mivbad bput ucd
minpamd nacepanap mnnam tm cuca cluarre caé aen comanba
COtL COILTNEY NHNNiger.

Mao b, b1v 1 MmbovwIngeun 4. bic « nowngen na mbo, 1 mbuai-
Ldnos rnbocts\b.

' Commons.—The word ‘comype’ here translated ‘commons, may mean s
‘litter of pign’ If g0, the whole passage would signify, “ As to a litter of pigs, every
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For this reason/¢'¢oslaithe-cattle doinot come into the enumeration,
for all stand in need of them equally. Every herdsman is required
to feed them.

Pigs, too, do not come into the enumeration of land stock unless
they be old pigs, excepting on wood land with masts. s to com-
mons,! every commons is free to every grazier of the common
pasturage, except for plunder, or trespass, or knowledge of crime.

‘Why are the cattle of all placed together, except gorers and
ficrce cattle, or that it is from the wounding that everyone shall
claim the fine for his attack from him —If it be a calf that has
killed another, let the other that has killed it be slaughtered, and

Jupg-
MENTS OF -
Co-Tex-

let them (the owners) divide the flesh of both between them into two .

equal parts, because of the killing by the former ; or, let the flesh of
the killed calf be divided between them ; but this cannot be enforced
between them, Or, if it be preferred, let them cast lots for the live

calf to know which of the two should pay the other for him.. These -

are their judgments here, unless the calf had never heen known
before as a gorer ; but if he had.been known as such, let the man
whose property he is take the flesh of the calf, and his neighbour
shall give him another calf ; and if he slaughters the calf, lots shall
be cast upon them on the greeu of the cattle to know to which of
them the guilty party by right should be given ; and the man to
whom it has fallen afterwards obtains him, and his neighbour gives
him away in the green of the flocks and cattle. The flesh of the
killed calf shall be between them, and as they divide the ¢eric -fine,
so they divide the flesh of the calf between them.

From which is derived-tke saying “the cow’s sense is
her ierdsman,” ie it is from this it is said that their herdsman is the sense-

carrier to the cows. In an enclosure, Le. of the cows, ie. in the summer..

1f pigs, ic. into a stye the swine shall go in the night.

Tha.tm,astoplgs a pig is the fine upon them for every ‘feis” tres-.'

pass,and a farrow pig for every ¢ airlim *trespass,and a calf as ‘dire ™
fine for grass; for it is right that pasture should be wholly guarded.

They should lie in a stye at four roads by night, and they should ’

have 'a swineherd by day. From whenco it is said in the law
called ¢ Coir Feine Bec ;* “If there be a swineherd, it (the fine) is
increased, for their stye should be at the meeting of roads that lead
into the middle of farms which are partitioned into small divisions,
each coarb’s’ division being marked and divided by furrows.®
1f cows, lef them be in & cow fastness, i.e. let them be in the

" fastness legally erected fur e protection of the cows, in an fuclosure or in cow-houses,:

litter of pigs is free fo graze on every commons, every common pasturage,” &e. -
% Coir Feine Bec.—-A tract not knov.n now. Tho translation of the extract is
only con)ect\ml. . .
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104 bpeacha Comarchcera CCnopo.

1. Cia o baoan pmacca mana ann, cerépt ta 1mbeo na hin-
'mwe, ocup caemna in Tipe aunpot, na heou 1110 cée perr, o tan-
aipe 11 vala peir, letoilye neid aonponearsa It M TREAy FeIr,
odilye neié aDNONATDAN 11N CEATNAMAD FeIf; apup apac ocur -
acnab tap . 1p amne Tpa apponnoaty rmacca cecamur, act
na henl.tmeunna voplix oilre.

" Caotao paroe?  Hin—eE1ntim netgne nuacoin no vume; eplim
fva Topaino no atbeall, no eplim alit AONOIPITOAIN A NVIAID
napiu noopengero Ttapdy.  1té eiplimeanna im oo fceav madta.

Co oucod TRA Pop vanta ocup vaptaige la caemna in luic .
ocuy mero fn e, conad é rmact popa vucaio o retmead.  Ciap-
bepap alarle 1 6gerplim adt o cotread oa nag vec ino. -
meié cat ulzarb o Dum co vaprard i peir, act 1t peir cat Uge
cat tapnatge. Or mao beg in Tipn no hopcap ann mmbt ni by
reanp miaé no caspeac 1 topad bir ann, mizep ani bey pu ocuyp
00 bein viabul pocp.mce Tap o efye.

.

Cepe—Cro aramitepron? Hin :—Tin ro cnean boin co ceann
mbliaona, 1oa miaé vec DVONo fpocpeanad fon; ot metd ap
Feamyuace, ocur a cetaip ap rampuacc. Moo gempuatt of no
opcan ann, arpeantoapn a hoéc o, ocur af a noipe poip.  Mad
ramfucc po hopton ann, appentoeap certnt meié 1nn, ocur of
@ noINe o FeoIn. .

OCrneantoan Tna na pmacca d1a TRert 1ap pogail o cardanayy,
muna emmliiten Ttna 1 copatb bel; aen rmade ap cad ceatpa av
nogma pon Tip. Ire in pmact pit ap caé ceatna oib, miad cada

- pein, ocur tet med caé eiplime ap caé rect mbuab.

€ich 1 curbneach techta no na ninve .. na heich ma
cuimpech oligted, in cenn pru bac ina nechailyb.

1. €1ch, a rmacta amarl caé ceatna pogealrad v na hupga-
balavranaippep. (Cp 0o Zatb na heoto ocuy cuimnitiuy, ocur ata-

1 The trespusser. ‘Cmneué, may possibly mean “a trespasser” or “criminal,”
but, from the context, it is hard to sce how it can bear such a sense hore,
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That is, though there were great'‘smacht’-fines therein, four sacks Jove- .

with the increase of the cattle, and the protection of the country ; 00.1‘:? Lo

these cases occurred for the first ¢feis’-trespass, a second in ANCT-

the case of a second ¢ feis -trespass, forfeiture of half what arrived
for the third ¢ feis -trespass, entire forfeiture of what arrived for
the fourth ¢ feis -trespass ; for it is tying and dwelling after that.
Thus they used to divide the ¢smacht ’fines at first, except in case
of the ‘airlim '-trespasses, which do not deserve forfeiture.

‘What are these? Answer.—Forced leaping before a dog or a
man ; leaping on account of thunder or sultriness, or a leaping, but
80 as they are pursued Lefore they could get over. Such are the
leapings for which ¢smacht '-fines do not lie.

Until it amounts to a ¢ dairt “heifer and a yearling with the fine -

imposed by the protection of the place and length of the time, the
¢ smacht -fine to which it amounts is to be proved. Though others
say that full leaping-trespass is committed, if twelve calves have
goneinto it (the field). A half sack is the fine for every animal from

the ox to the ¢dartaidh '-heifer for ¢feis’-trespass, but every lying

down in which it (the animal) is canght is ‘feis’ If the extent of
land which had been damaged on the occasion be so small that
the produce which is there is not better (mors valuable) than a sack

or the trespasser,’ let the value of it be estimated, and he shall -

obtain double the hire (rent) afterwards.

Question.—From what is that estimated? Answer.—Land which
a cow pays for to the end of a year, it is twelve sacks that would
purchase this ; eight sacks for the cold season, and four sacks for
the hot season. If the damage has been committed in full winter,
eight sacks shall be paid for it, and a calf as ‘dire "-fine for grass.
If it be in the summer that the damage has been committed, four’

_sacks shall be paid for it, and a calf as ¢dire fine for its grass,

They shall pay the ‘smacht’-fines in three days after the trespass
has been committed, unless indeed by verbal engagements it is
otherwise arranged ; it is the same ¢ smacht ’-fine that shall be paid
for every kind of cattle that is caught upon the land. The ‘smacht’-
fine that is upon every cattle of them is a sack for every *fois’-

trespass, and a half sack for every ‘airlim’-trespass upon every .

seven cows .
Horses in their lawful fetters or in their stables, i the horses
in their lawful fetters, the head to the staple in their stables.

That is, as for hotses, the ‘smacht’ fines are like those of any
other cattle which consume fodder after their being taken in trespass,
For the horses are taken and detained (i.e. impounded), and notice



106 bpeacha Comaschcera Onoro.

Jupe-  baind' o0 pify beve Heit) bian peapoan ; muna pearoap, acabamo

" MENTS OF

Co-Tax- OC OUN Tigepna bey nerom, ocuy oc vun bperteaman na Tuaicy,

ANCY,

ocur oc ceproca Fobann, ocup oc ppumaill na tuaite ; ocur aTa
bamo ramlag po na cpita olceana ocu comnicur €ot,

* * * ron via cuic La véC, no pichic ardée, no mir, o vian 0o
o1 yep bive héich ne nannpip a mtma.  Ocup cix pogeatcad pit
001b? Hin :—Maé caca mit vo buab ocuy eachatb, miaé ocur et
merch vo vam, muna cutbnigten ; via cutbnifren imuppo,ir maé

. caé Lat co naroct. Terd in Trappasge o commnyuice PRI & FOAfS, .

nannaio a pogealtad atapot i noe; muna Ti 1MUpRRo, 11035 «
yogealzao oon pip cutbnigten. Na po meata a parc ponr i pep
cuibnigren, ocur dia 1 « ceile co niapaip Tetta, OCuy €O FIavd-
naipe inopuc, ocuy co naesaib, popuairlicean in coimoexv, bepard-
T10€e a ceatna, ocuy apnpean pogealtao.

. Ciapa poi;euicao ron? .1 maé cata mir, ap up pogealzad
~ ceadpa it oo1b ayutge, ni pogealrad achyabala.

Mad on mi pin in nonn, ni haclarg cta pognasdren mnad .1.
a ndamarb ocur eatatb ocur ba blecta oo bleofun ; att ni cerc

yogealcad popno in né pofnoro.
8macea potla ocup.cotla.

Potla vin, vam oo thif ocur rcunead ann a T a cetle, im
cominc oib ciaya haipm in po reuprro.  Ro peuprim tTip ino
fin re6. Ma popcongnarom o Tubaint ar naé paemapom, 1Té
appeanao caiée a neach tapum.  Ho anpaile vono, avcipum na
rriana Leo, ocur ni imcomipcba votb, 1 Tura arneuan in catarg
T, mao ainbpip vono oaim in Tip in no fcuinyeat a neoco.

Tochla vono; arbemrtum v oaim ampa feop in Tipe ; 11

* 1 Are detained.—There is an erasure here in the M.S.
# The keeping.—That is, of the cattle out at grass under the care of proper herds-
men. N
8¢ Tothla'-trespass.—* Fothla' usually means ‘eluding,’ '‘evading,’ &c, and
¢Tothla, ‘demand,’ ‘claim,’ ‘request.’
i
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is given to the man whose horscsthey are, ifhe be known ; ifhe is J :::;'
not known, notice is given at the ‘dun’-fort of the nearest lord, and Co-Trx-
at the ‘dun’-fort of the Brehon of the territory, and at the forge of ~ANCT-
the smith, and at the principal church of the territory ; and notice

is likewise given throughout the neighbouring territories, and they

(the horses) are detained' till the expiration of fifteen days or twenty

nights, or a month, if the man whose horses they are does not arrive

before that period whick is that of their delay in pound. And

what expense of feeding is due for them? Answer.—A sack evety

month for cows and horses, a sack and half a sack for an ox, unless

he has been impourided ; but if he has been impounded, it is a sack

fora day and night. The keeping? comes under the same estimnation.

as the impounding ; they shall- divide the expenses of feeding in

two between them ; if be (the owner of the cattle) does not come, the
expenses of feeding are entire to the person who has impounded.

If the man who has impounded has failed to give the notice, and

if his neighbour should come with the lawful following, and -

with worthy witnesses, and with oaths, the lord shall relieve

- him, he shall obtain his cattle, and he shall pay the cxpenses of

feeding.

‘What are these expenses of feeding? A sack every month, for
it is feeding for cattle that is due for them in this instance, not
expense of feeding for distress. " )

If it be after this month nothing is demanded if service is obtained
from them, i.e., from oxen, and horses, and milch cows which are

- milked ; but no expense of feeding s charged* upon them while * Ir. Goes..

they render service, i.e., do work or give milk.

¢ Smacht fines for ‘fothla "trespass and ¢ tothla’ .
trespass.®

¢ Fothla *-trespass is commiitied when a party of people come and
unharness their horses in the land of a neighbour, asking what place
it is.in which they have unharnessed. Ye have unharnessed in the
lands of this man. If he has ordered them to Letake themsclves
from thence, and that they do not comply, they shall pay for the
trespasses of their horses afterwards comsiiited. Or—it is other-
wise, indeed, if he sees the bridles with them, and he does
pot question them, it is thou'who shalt pay for that trespass if
the party are ignorant of what land they have unharnessed their

* horses in.

As to ¢ tothla -trespass, now ; this is said of an unknown party
who have unyoked #igir korses in the land ; and thou hast given

]
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108 bpeacha Comaschcepa Cnoro. |

amne n cotrce otb ycop ann, aét nao netbpe voo belatb nama ;
ay vura arpean in catard. rm rapum amuil bio a ceatna paverin.
Fo poiprd imbeod rmatra poter bertr a Tpetb.

Caiprg tna Liap o na carug oo bich ma cpu.

[ 1. Catpug 1monno, 1T rmacta aplime oo urot, ap n1 pit
rera oo1b, .1. vamna pemcre caéa arplime g1 Lom, vamna cep.cbe
e o1gum. ] .

Olca DONO Ofice CONUANDA CINDTA FI TRET, OCUT OF
conpana cindca fpu het; oipce peaca bip a Up no a

" paschée, Ungear emlim « ngope partée pa o1, po T,

fa ceachaip, an aen Larche ; ni Ling 1munno, 1n Tnec ade

- aen eplim ; conpanoa® chinota fapum 1 nde.

N

- g oono, conpanna cinetd F1u he, popngo gea!,ear
Tan getle nindpié, no Ttap 1me ninopic.

Ota DONO ONCC -1 ATA DONO ON\C URRANNAT CINCID TP 1N TRET U
m naitbin 1 puilic peéc nanmanna Fri Tpet 4. 1M cuTRUMA ORRO.
Ocup ag .1 ag uppannay cncd U 1 TRet uy 1t nalbin 1 puilit petc
nanmanna poy im cacpuma.  O1ncc peaca .1 m peta nobr e upc.

.1. 1n Toinc peata dbpupeay ap ouy ocup bepeay eolur per m
TRET, CUTNLUMA FU DX NANMANNA DO TMACT Faip, ocur Fnt haen
anmann oaichgm. 1n pect taniroe terv, cutpuma it certpu
hanmannatb paip Do ymact, ocup CUTRUMA FM DA ANMANNK
oarchgin. 1n Tpear peact terr, cucpuma i Tpd hanmanna
darchgm, ocur fni rect nanmanna 00 rmacc pain. 1n ceat-
nimze et TeIT, cuTpuma guy 1n TnRec uile rap oo rmact, ocup
cutpuma e ceritpt hanmanna oaichgin, ocup ar e 1 Tnet
benpear caé peacc.

1 Sheep in their fold—The text here is from O'D., 1226 (E. 3. 5, p. 2, col. 1).
The reading in O'D., 2172 (Rawlinson 487, fol. G5, p. 1, col. b), is “caine a
ULap; " and that in C. 28 (IL 8. 18, p. 12), is “ canpug wwhap;” the orthography
varying as usual in the different MSS. in nearly every single word.

 The liter.—0Q'D., 2178, has here, “ There is as large a fine upon the pet young
pig, as upon seven animals, who gocs info the yarden the first time. . . There

he
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them to understand that/it is allowable to unyoke there, although
thou hast not said so by word of mouth ; it is thou who payest for
that trespass afterwards as if it were thy own cattle that had com-
mitted it. 1t may reach the amount of ¢ smacht ’-fine payable for
trespass in a green adjoining a house.

Sheep in their fold,' ie., the sheep to be in their fold.

The sheep have fines for ¢ airlim *-trespass imposed upon them,
for there is no fine for ¢ feis'-trespass, i.e., the makings of a spindle
(of wool) for every *sairlim *trespass into bare grass, the makings
of a ball into preserved grass.

Jupa-
MENTS OF
Co-Tex-

ANOY.

There is a small pig that shares the fines with the -

herd, and a heifer which shares the fines with the
herd; a pet young pig which is kept in an enclosure, or
in a green, which makes ©airlim -trespasses into the
garden of the green twice, thrice, four times in one
day, but the herd makes but one ‘airlim ’-trespass;
they divide the liability afterwards between them
into two equal parts.

The calf, too, pays equal fine mth that of the herd
where he 13 a trespasser that passes over the lawful

pasture, or over the lawful fence.

There is a small pig, i.e. there is a young pig which shares the fine with
the herd, with the flock in which there are seven animals. With a herd, ie.
the same upon thein. And a calf, ie., a calf which shares the crime with the
flock or the herd in which there are seven animals, in equal parts. Pet young
pig, Le., the pet of the litter.?

That i is, the pet young pig which ﬁrst breaks through the fence,
and shows the way to the herd, there is a ¢ smacht’-fine? upon him

equal to that upon two animals, and compensation equal to that

of one animal. The second time that he goes, there is a ¢ smacht’- -

fine upon him equal to that of four animals, and compensation
equa.l to that of two animals. The third time that he goes, there
is compensation upon him equal to that of three animals, and a
¢‘smacht’fine equal to that of seven animals. The fourth time

‘that he goes, there is a ¢ smacht’-fine upon him equal to that upon

the whole flock, and compensation equal to that upon four animals.
And he leads the herd each time. .

is on him only the same fine as on everyothaau‘malthonm time, the same as
on two, however, every time from that out.” °.

8¢ Smacht '-fine.—That is s fine for violating the law; ¢aithghin’ is com-
pensation for ghe actual trespass committed in injuring the corn, grass, &.
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“’W:’ Ma'D0'ctiasv o aenup '‘fa oni pra praonard, 00111“ 1o hicpeao
_ Co-Tmx- Caé na, oCur puc TReT m cetnpumad pelt, cuTpuma iU DX nan-

AXCL  mannatb paip o pmadt ocuy pni hasn anmann daschgin.

-~ Ma vo cuaro na haenan £0 TR gl praonarb ocup nip hicao
naé na, OCUT NUC TRET 1ap 11N, CUTRUMA FRIT 1N TRET FAIR VO

© rmatt, ocur cuTnpuma Fru certnt hanmanna vaschgin ; no, ma 0o
cuaid o aenup pa T, ocuy N1 no hicad, ocuy puc TRET 1n TRear

_ peatt, cutnpuma et re hanmoanna paip o0 rmaéc ocuy cuTtpuma
v Tt hanmanna 'omchsm. .

* Ma oo cuard co pa i a aenuq, ocu ni fto hicao 1n cet pecr,
octy o hicaro in pett taniyoe, cutpuma pf o hanmanna paip
00 rmact ocuy £ haen anmann varchgm.

- - Ma o cuaro co fa o1 a aentp, ocuy o hicad in cet pelc, ocup
nf 1o hicao 1n pett Taniyoe, cuTnuma 11 yett nanmannatb pap
00 PMALT, OCHT CUTRUMA PV DA anmanna dachgm.  Samlad
pono n Tog.

Dip a Uiy, 1. Tall. Ho o prachée, 1. ammch. Lingeap e1ntim,
4. Lingro peic ap aleim ain, apin pen no anin anban. Fa o1,.. co pa vo-
Fa cni,acopatn. Fa ceathain,. . copacethaip. On aen Laiche,

" 4.1 ngen Lo terc munn he 1 can 1 cuTnuma aip ocup lbin 1 puilic petc
nanmanna. Niling imunpno 1n Tpet,.1.noco Lingenn 1n Taitbin aéc
aen teim i 1n Tan 1y cucpuma oppo. Conpanoao chinvca tapum
fnoe, .1 I cain URNANWIT A CINTA STANTLY 1IRUM GRL DO, 1M CUTRUMA
aipium 1 noul anunn co pa cechain, ocur opnopum 1 noulinuno aenpeachc
05 vono, conpanna C1NA1D, 4. 11 8 CWIT in DONO ano, vona mucab
o wrnero pomaino.  Fopnpgio gealear, 1. pep maid occ, ocup TeiG
Tap mtbro 0 paprd peon aili; no VONO, FEILT EIMMNNLIIC 0I1C, OCUT TOIG

cap ime ninonae.

1. Ponpgto ay anim Do o pachay ar « 'od's Fen pem o noad
rep nei aile, ¢ro ap 1me cin co bed; 1o ar a vpot yep pem a

noag pen neit aile o buy Tap ime veat, no 1o Tap 1mme Fin co
beao vead ar o varg e pemn a noag yep neich aile. i pasce

FONNLTID FMA C1X NO DICTEAD AT A 'on.och ren pomm a n‘oms ten
nerch aile, munab tap 1mme vead.

1 Law/ul.—The word ‘1nopuic ’ means ¢ woﬂ.b) pure, honest, perfect, complete
lawful.’

'
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If ho has/gone! [alone . thriceCbefore witnesses, and he (Ais tres-

Jupg-
MEXNTS OF

pass) has been paid for each time, and that he hasled the herd the Co-Tgn-

fourth time, there is a ¢ smacht "-fine upon him equal to that of two
animals, and compensation equal to that of one animal.

If he has gone alone thrice before witnesses and has not been -

paid for each time, and he has led the herd afterwards, there is a
¢ smacht’-fine upon him equal to that of the herd, and compensa-
tion equal to that upon four animals; or, according to others, if
ho has gone alone thrice, and has not been paid for, and has led
the herd the third time, there is a ¢ smacht’-fine upon him equal

ANCY,

to that of six animals, and compensation equal to that ofthree -

animals.

If he has gone twice alone, and has not been paid for the first -

time, and has been paid for the second time, there is a ¢ smacht’

fine upon him equal to that upon two animals, and compensation
equal to that of one animal.

If he has gone twice alone, and has been paid for the first time, -

and he has not been paid for the second time, there is a ¢ smacht’-
fine upon him equal to that of seven animals, and compensation
equal to that of two animals. The calf indeed is similar as o fines.

Which is kept in an enclosure, ie., within. Or in a green, i.e.,outside,
Makes ‘airlim’-trespasses, ie., he leaps a leap, a leap over upen the grass
or upon the corn. Twice, i.e, two times. Thrice,i.e., three times. Four

times, ie, to four times. In one day, ie., it is in the one day he goes over the
Jence when there is a fine upon him equal to that upon the herd in which there are

seven animals. But the herd makes but one ‘airlim’-trespass, Le,
the herd leaps but one over-leap when the fine on them is equal ¢o that on the pet
young pig. They divide the liability afterwards between them into
two equal parts, l.e., they divide the fines afterwards fairly between them into
two equal parts, an equal share on him for having gone over four times, and on them
for going over once. The calf too paysequal fine, iLe. the force of the particle
‘too* hereis, because it was of the pigs we have treated before. A trespasser
that passes over the lawful pasture, i.e, hehail good grass himself, and
he goes over a palisade fence into other grass; or,indeed, he has unlawful pasturage,
and he goes over a lawful? fence.

A trespassor is the name given to him (the calf) when he goes

from his own good grass into the good grass of another, whether -
over a hedge or not ; or from his own bad grass into the good grass -
of another over a good ‘fence, or whether he has gone over a fence -

or not, he has gone from his own good grass into the good grass
of another. He should not be styled a trespasser though he should
have passed from his own bad grass into the good. grass of another
unless he has passed over a fence. '
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sya-  Caip—caroe m ime mopic ?—Mad cona, copa Tp

Co Trx- Uars, TN TRargTe a Lerchead, Da Donnn ey D1 harpoe ;

0 mao clar, Tt Tpaigte a lerchead ocur a Doimne;

‘ g a Lerchead Tip 1ap nichTaq, Tiu tpatge o Lerichead

NA Margne a CUNTAN 1N MU, OCUT TR TROUTTE, A naIpde

tn muip.  Mao nochc aile, zebard r1ve Fpi Oam,

. o'D. 2174. Teurche 5 n1 Dicead reurche ap a dluide, ocur [n1]vicec

oam ap a haipoe, ocur « daingne ; VA VONND DEC VI

haipoe ; T buncarp ind1, buncop pop a hicrap, ocur

. apaile in0e apa mevdon, ocur apeaile paip tap nuach-

Tup, co pugud cach cuaslle 1ap nuachcup, ocur Lamcup

Do1b co nach uppaema in talam ; ocur Tyt betmeanna

op. 2175 parp. D [plapéa [a ceand. Ocur] cparg co puige

el nopoan 1T caé da cuall; Tt DUIAND poT in

OD. 2175, ¢gyqnlle uvapa anamain, ocur cip Opagam pap.  Oia
mbe pap [1n 1me reo], 11 Dichpogarl an ceoopa.

0D.217.  1p amne crd 1 Duipime rop [a] apove ocur [a]

0D, 2175, 'oLuache, ocup [a] mopucur.

LY

Caip—caive 1n fme 1nopic? 4. comapem caer caictne na hime
oUgtig 1tin. Mao cona, 4. ma cloich tip ocup cloch popnu anuap.
O Leitheaw, - tap nichtupn. € leitheaw, .. 1an nuachcun. O
voimne, .. 1ap napot. tap nichcanp, 2. 1ap mchoup B € LerT-
heao na maigne,i. in maro 1 clipTen M mup ap nichtap a muip.
' naipoe 1n muip, A puapps Tebard prve ppr oam, peurche,
4. gabao roe upin noam ocup up m peurds mbec. N1 vicean
reurche, .. noco terw 1n ni peuchay na peota TRt an olurchi. " Vices
oam ap a haipoe, .1. NOCOTAIT 1N DAM TWT an Givoe, 1. 11 DA VORN-
ec. (1: DAINFNO, .1. NOCU CUMCUTENN e ap a vaingne. Va vopno
06¢C, 4. nx T buncop.  Co puguo cach cuaille, a. conab cpuno.

- lap nuachzup, .. napab clet nama. Lamcup vo1b, . « ¢up oo1d

1 Bunchor-bands.—Bands of oziers interwoven between the standards, or stakes.

9 A mallet—This was for the purpose of flattening the head or point of the
stake to prevent it from burting cattle. See O'D. 1556.

s Interwearing wickerwork~For ¢ uapa anamain,’ of the text O'D, 2175 has
‘uap renamamn.’

4 ¢ Bunchor'-bands.—There is something wrong here in the MS.

T NN
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Question—What is ths lawful fence 2—If it be a _Jcve-

MENTS OF
stone wall, a wall of three stones, its dimensions are Co-Txx-

three feet  in® thickness, twelve hands in height ; if I:‘%:.
a trench, three feet in width and in depth ; its width

one foot below at the bottom, three feet is the
breadth at the place where the wall is placed, and three

feet is® the height of the wall. If it be a naked fence, *Ir. In
it shall bea defence against oxen, and small cattle; the ’
smallcattlecould not pass throughitfrom its closeness, -

and an ox could not pass over 1t from its height and

its firmness ; twelve hands are its height; three ‘bun-

chor -bands' in it, a ¢ bunchor *-band at the bottom,
another in the middle, and another at the top; in-

such wise that each stake is rounded at the top, and

they are pushed down by the hand in order that the
ground may receive them, and they are each struck

on the head with three blows of a mallet.? The length

of a foot as far as the joint of the big toe. is to be
between every two of the stakes; three hands the
length of each stake, over the interweaving wicker-

work, and a blackthorn crest upon it. If it be thus
made,’ it is a defence agamst the trespasses of cattle. Ir. e

The ¢duirime’fence is similarly formed as to}’ ohon the

height, and closeness, and lawfulness.

Question—What is the lawful fence? ie, I ask how is the lawful
fence known. If a wall of three stones, ie, two stones below and one
stone over npon them. In thickness, ie, at the bottom. In thickness,
ie, atthetop. In depth,ie, in height. At the bottom, i.e., below at the
bottom. Is the breadth at the place where the wall is placed,i.e, .
of the place where the wall is placed at the bottom of the wall. The height
of the wall,ie,op. Itshall be a defence against oxen,&ec,ie,it
shall be a fence against the ox and the small cattlee, The small cattle, &e, - T
i.e., what crops the briars does not pass through it in consequence of its closeness. :
That an ox, &c., i.e., the ox does not go over it on account of its height, Le.,
thetwelve bands. Its firmness, i.e., it is not removed on acconnt of its firmness.
Twelve hands, Le, the three ‘bunchor’-bands.®* Each stake is
rounded at the top, i.e, that they be round. At the top, i.e., that
they be not like oars. Pushed down by the hand, ie., thrust by the

S VOL. IV. I

.
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JunG- o Lavm, cona pinpaemann pe-oul 1p1n calmain. Tnaig co puige verl
‘&_“',l‘?”" nopoan, .1. €O VEVAL NA ONLOAN, 1. TROE €O NICH N INAD, 1. €O bun M
“‘;’f eiligenn fn onou qupm TRAEYD, 1ITIN U cumlle. Uapa anamain,
—— 1 UGP TIE) MIN £O UNRCOMEN NA cifu DR, Cip vpaIsain, . iap-
nuachcupn. Dia mbe paip, 1. ma vianoib 1n venam in aip 1y VITOE-
Laror vo na cethpaib he. 19 amne, 1. 11 amlmd yn vono in ouinime.
1tip aipve ocup vluithe, 4. 1N DANK DORND DEC, OCUT CO NA DIF M
peuiche Tt ap a olwiche. 1nopucu T 1. cen fl.ega. cen berw, cen
bennq.

8mache pe&m chuipne ocur cipce, ocur peaca o1,
OCt* PeaTa MICTING, OCUl Peata rerneoin, ocuy peaca
rinowd - Capgitle naipaid 5 1ze 1o o caichée.

8mache peata chuinne, .. na hule en mle amuml na cenca, -1

- et rmaéc popp na anmanna @ Peaca oip, 4. amml na bu.

Peata micTine, 4. amml na cona cennva. Peata yeineoin,

2 pebace. Taingitle nainaid, 4. vo &ino TAURELL ctip «

ymadca, 1. gell Tompchnech aipt, gell oa yepepall; ocup it oap &
cenn ictain pmaéea na poglarb comacheepa.

.1. Caitie achive Tna, cofn, ocuy georv, ocur ce(mca, ocuy pea-
Tarda turppee, ocur berch ; a papgitle amuil caé ceatna vix mbe
Taipgitlle napartb; muna be, a tampgile amuil caé ceathna
pleeand,

Caitée beach Tna, 10 caiche piL vo fuﬂ'»mb n1 caipgitle.

C1d po venpa ron, aipe oo luamnwy, ocur ni pit Tapcealla
ronarb, ocup pobit na nainpleangeao uile { malle, ap 11 0o epli-
meann ann 1N’ na tuille aichgin na rmatta La comstiy ? .1, ei-
Um vix napircap a nepad pur o rechavrum Tna cartarda, co
na¢ upupa can hic a émad.  Ota catard P votd, 1. cataro via
Tonod,

. Co hepanan in catag v1a topal? Hin - ampen a coillrven na

_ beich,v0 beip in pen adgap compuc pony m mid pin, co Tero al&m
gabala, ocur po geallad tapum. 111 bpeat 1p éoin 1apum 1me,
namo in meala oo1b 1 TR 1. TRMAn Do upgnam, ocuy TRAN DO
beqéard, ocuy Tnian oo Tin, € Tpnian in Tipe panncan ron aond

1 Jf ke detains all that will be told him.—This very obscure passage may possibly
mean—“If he (the man injured by becs) retains in his mind all I shall tell
him, in that case he ‘may look after trespasses by bees in such manner that it will
not be casy for the owner of the bees to escape paying him compensation.” Per-
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hand, so that it/¢annot but enter intothe ground. A foot as far as the joint of
the big toe,i.e., tothe articulation of the big toe,i.e.. a foot till it reaches the place,
i.e., the point where the big toe separates from the foot, between cvery two stakes.

Over the interweaving, ie, over the fine interweaving of oziers over

against the blackthorn crest. Blackthorn crest, ie, atthetop. 1f it be
thus made| ie., if it be of this make it is impregnable to thecattle. Similarly,
ie, the ¢duirime -fence is also thus constructed. As to height and
closeness, iec., the twelve hands, and so as that the small cattle could not
pass through it on account of its closeness. Lawfulness,i.e., without spikes,
without spears, without points..

As to the ‘smacht’fine for pet herons and hens,
and pet deer and pet wolves, and pet old birds, and
_pet foxes ; there is an additional pledge upon them ;
"this is for their trespasses.

Jupa-
MENTS OF
Co-TEN-

ANCY.

The ‘smacht’-fine for pet herons, ie. all Linds of birds are liabls to

Jines like the hens, i e. there is half *smacht’-fine upon these animnals. Pet deer,
ie like thecows. Pet wolves, Le. like the domestic dogs. Pet old birds,
i.e. hbawks. Additional pledge upon them, i.e. for addition their ‘smacht’-

. fines are paid, i.e. there is a relieving pledge, a pledge of two ‘screpalls;’ and it

is for this ‘smacht’-fincs are paid for their trespassesin co-occupancy.
As to the fines upon ‘aithids,’i.e. dogs, and geese, and hens,and pet
herons and bees; their additional pledge is the same as that of all

animals, if they are liable to additional pledge ; if not, their addi-

tional pledge is like that of cattle in general.

- As for the trespasses of beeu, it is trespass fines whwhamdue .

for these, not additional pledge.
‘What is the reason of this, for they are swift, and there is no

restraint upon them, and because they fly not all together, for it is

for these ¢airlim “-trespasses they do not incur restitution or
‘smacht’-fine in the co-occupancy? i.e. ¢ airlim *trespass, if he detains

all that will be told him,' he shall now look to trespasses so that it is’

not easy to avoid paying for their damage. There are two fines for
them, i.e. a fine of (consisting of’) their produce.

How is the fine of their produce paid? Answer—At the time
of smothering the bees, the man who sues makes a seizure of that -

honey, and it goes into the keeping of safe hands,® and it is after- * Ir. Haad -
wards submitted to award. The decision which is right to make % <=

afterwards concerning it is, to divide the honey between them into
three parts, i.e. a third for attendance, and a third for the bees, and
a third for the owner of the land. The third aliotted for the land

baps, it should be rendered, i.c., “ an ‘airlim’-trespass in which thcy delay so long a

to commit damage, it is not easy to avoid paying for their damage.”
VOL. IV, . . 12
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JUW- .1. TRIAN DE DON FIN be'o a betch po bich intipe ar a nopeangaro,
MENTS O
co.T“. in Tpian naile panncap yon 1Tip na ceitpe comaicath beoa
ANCT. peapa DO, .. 1 mbeid biav. MMa pelach Laip in tomar rin caé

bliadain paip, vo beip pasce caé comaréard bepa nepom.

T cinaro vo cipe 1. poxal, ocuy vopTav,ocuy conbav. Teona
baipgena pepruine cona nannlann ; ocupr 1re meis in annlano
TN comtigat cata baipzine vib, ocur a Letac ; ocup 1n tapbup i
‘mo millio na cetle, 1 D8 1CTUR N bamsma 1N 11 1N CINAID VO

"t nacepcaartiy.  Damnaveopa pencar beta riu Letpenepull
ma cmaro 1 Ur 1. maetjlucao beé, ocur Lot norot ocur comot,
ocuy nocon amuil pogail comartéep rin, att a mbit amusl bitbinée. .
@ T cinaio .1 reéccm, Ltr [1 ne hacbatb ocuyp mmu,enn']

% & s s s

' ocur neoairib ap.bap. H ocur an reéc cencaib beor ara 1n pich i,
ocuf noco Test taipy. Ha petava en uili amuil na cepca ima
postatb comartcera ; teona ¢ * .

0'D. 2""’2 Ha hult en amul na cepca 1m a pogla coimcepa. Ha .'C]‘!',I cc
rogla atig, poxal, ocur copbad, ocuy voptad. (L Tpi cc posla a
ur, maetrlucad bech, ocur Lot nérd ocur camninne.

Teona baingma ma pogast a tid, ocur let penepall a Uiy no «
Lubgonr; ocuy méit popna a pectun Lip,amuil na puba eite o
oono éena, comu prach bitbinés uatib 1 na becharb ocup iy m
aich. 1y ann aTa a nerpic a dubpamup pomaimn o na cepcaib
an inbard acd an coiméc a ven oUiged oppa 1. cotarll fmpa,
ocup muna bet, co mbiad praé vuine cartr opna.

Ha petaen mliamuilna ceanpcaima poglatb comascepa. Teona
baipgina a ciars, no pect nanmunn o1b a T, ocuyp Let repepall

V¢ Roidh '-plants.—Vide vol 2, p. 420 n, 421.

3 And mills.—Twenty-five letters have been here cut away with part of the lower
margin of E. 3, b, page 3.

3 Of co-tenancy.—The MS. E. 3, b, is here defective.  What follows up to the
article on hound trespasses, p. 120, is supplied from O'D., 2176 et seq., and C. 29.
Bee Welsh Lavws, p. 692, folio edition.
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is itself divided intoCthrés parts) ie. a third of it is given to the
man who owns the bees on account of the land from which they
come, the other two-thirds are divided between the four nearest
neighbouring farms, i.e. where food (for the bees) is. If this dis-
tribution of it every year should be deemed tiresome, each nearest
farm takes a swarm.

There are three trespasses of the hen, i.e., snatching away,
spilling, and wasting. The fine is three cakes of man-baking with
their condiment ; and the amount of this condiment is to equal the
thickness and breadth of each cake of them ; and the corn which is
more injured than the rest, it is of it these cakes are made which
are poid for the trespass the hens commit in a house. 7%ree cakes

Juoa-
MENTS OF
Co-Tex-

AXCY.

Jor their trespass in the house. The makings of three spindles .

(full of wool,) which are worth half a ¢screpall’ s paid for their
trespasses in an enclosure of @ garden, ie. the soft swallowing of
bees, and the injury of ¢roidh’-plants', and garlic, and this is not

a8 trespass in the co-occupancy, but is regarded as viciousness,

Their three trespasses outside the enclosure, i.e. in kilns and
mills? * ® * and on corn-stacks; and on seven hens this
addition is, and it does not go beyond them (that number). All the
petbirds are as the hens as regards their trespasscs of co-tenancy ;*
three * ¢ *

All the birds are as the hens, with respect to their trespasses in
the co-occupancy. The three hen-trespasses in a house are snatch-
ing away, wasting, and spilling. The three hen-trespasses in an
enclosure are soft swallowing of bees, and injuring ‘roidh’-plants and
garlic.

Three cakes ts the fine for their trespass in a house, and half a
¢screpall’ in an enclosure or'herb-garden ; and ‘the sacks’ are charged
upon them outside the enclosure, like other trespassers. Or, indeed,
according to others, it is fine for thievishness® that is paid for theér
swallowingthe bees, and for trespasses in the kiln. Where the ¢ eric

fine which we have mentioned above is paid for the hens is when -

the restraint which the law orders is upon them, i.e. boots of rags

upon them, and if they be not upon them, a fine for man-trespass .

shall be upon them.
All pet birds are like the hens with respect to their trespasses

in* co-tenancy. Three cakes is the fine for the trespass of every*Ir. 01

seven birds of them committed in a house, and halfa ¢ screpall’ inan

¢ Thievishness.—The * bithbinche’ of an animal is his uequu'ed halit of injuring °
or trespassing. .
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a Uppy/ocuy [Tetomerch o pedtap Upp. Tap Lan fme ava rin,
ocuy a Let Tan Let fme, ocuf cm ni may cin ime 1wip.  Cu cochlmb
.umpu 1in; no vono, no cup a mbasle ar po bu cinnct leir «
neméiatvam apr; frach dume [carte] 1mupno, popnu muna

Fuilict colla umpt, NO Munan W 14T CoNAIp ary o bu éinots
Loty a nemtiactain.

Teona baipsna pepfuine co na nanntunn bperain cada parchs
ap 18 baingina banputne, T baipgma compct ano, ocur an
cétna veonna ; uaip 11 amlard ictan meit in comaitcera, let 0o
€oipct ano ocuy let veopnamn; ocup ni cutpumad a Lof, uap
n vottmad nann oétmojat vo pimzmn Lo na Tpu mbapgin

* COINLCe, OCuT 11 TefTmad nann rercat 0o pIMEIMo an na Tt baipgima
. eopnad.  Ocup tabuip na 16 barpgma T ap opif bammgina pen-

C. 29.

fuine, peopling co led ocur TRt panna vpeopling ocur vechmad
in vechmard opeopling Log ann, no na i mbaipgm ipm.  Cin
00 NATT NA ceanca 1 1M TIF aTa 11N,

- "Oamnao Tt pencup beva yiu let repepall ina cinaro a l,tr,
Let meich 1na cimaf1d] a peécap Uy,

C opf cinard a Ti§, poxal, ocur vopTA ocur conbu C oni
pogpla a Ur, maetrlucud beat, ocup Lot nérd ocur comoenn, no
11 beochu ocup Lup ocuy cpuacha. (€ Tt pojlad a petvap Uy,

i1, e hachatb ocuy muillenn ocuy® e vairtb apba; no pni pabull

ocup v hétwb ocur fu Foncuib ; no vono, conk bu pogal com-
artéera votbrium napogla rim, act a mbet amuil bitbingy, ocur co
redt cepca ata 1n puch pm. Miach ap éine na bt haimpace, cumu
let mei¢ ap caleé; cuma cin cinet pru Lubgont ocuyp beachaib.

[Cepca; a Tamzille amail caé cetna, amm nt aipgilan Tap
mnpaic ocur 1Mbe MNONAIC FUf ; ocuy cuad oa opolat vec, Vo
FNm, 11 rmact pit vo1b ppi cad naplim ; ocuy a cormméd ap na
ICCTED TAP INDRAIC TN, 1MD1be a nevard ocuy upcomla popab. ]

_* 1 Enclosure.—* Lis* means here, the enclosare of a garden where bees are kept.

2 Condiment.—* Annlann ’ is any thing taken with bread, such as butter, sauce,
bacon, &c. Butter and bacon are the kinds of ‘annlann’ usually referred to in
these laws.

of
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enclosure,' and half asack for trespass outside an enclosure. Thisis Jupe- .
when they have passed over a full fence, and it is half for trespass mf
over a half fence, and nothing if there be no fence at all. Thisis axcr.
when they have boots of rags upon them; or, indeed, according ™~
to others, he (the owner) put them in a place from which he felt certain
they could not come; but fine for man-trespass lies agninst them
unless rag-boots be upon them, or unless they have been sent by
& way through which he was sure they could not come.* & Ir. Their
Three cakes of man-baking with their condiment® of butter or "** ™"
bacon every quarter of a year, are the equivalent for six cakes
of woman-baking, which consist of three cakes of oats, and the
same number of barley; for the manner in which the sacks of
the co-tenancy are paid, is one-half in oats and ‘oneé-half in barley ;
and their price is not equal, for the eighty-eighth part of a ¢ ping-
inn’ is the price of the three cakes of oats, and the sixty-seventh
part of a ‘pinginn’ is that of the three cakes of barley. And
taking these six cakes as equivalent to three cakes of man-baking,
their price will amount to a farthing and a half, and three parts
of a farthing, and the tenth of the tenth of a farthing is their
price, or that of these three cakes. This is for the trespass which
the hens commit in the house. )
The makings of three spmdles which are worth half a ¢ screpall’
are due for their trespasses in an enclosure, half a sack for thexr
trespass outside an enclosure.
Their three trespasses in a house are snatching away, spilling
and wasting.® Their three trespasses in an enclosure are soft
swallowing of bees, and the injuring of ¢ roidh *-plants and garlic, or
of bees, herbs, and corn ricks. Their three trespasses outside the
enclosure, i.e., in kilns and mills and stacks of corn ; or in a barn,
in kilns and fields ; or, according to others, these trespasses are
not trespasses of the co-tenancy, but they are to be considered
thieves,® and this fine runs® to seven hens. A sack for a hen that ® Ir. 4s
is not barren, and hence half a sack for a cock; oqua.lmt.bed““""
Jfine for trespass of the hen in an herb-garden and for the injury e1r. This
which she does to bees. rus “‘z&""
* As tohens : their additional pledge-fine is like that of every kind
of .cattle, for they shall not pass into a lawful place over a lawful
fence; and a cup of twelve inches, of grain, is the ¢ smacht ’-fine
which is paid for them for every ¢ airlim *-trespass ; and this when
they are guarded so as that they may not pass over a lawful
Jence, their wings being clipped and spancels upon them. ‘
? Wasting.—*Corb® is glossed ‘cmreah,’ spending, wasting, or consuming
‘Corbad’ (another form of the word) means also, dirtying, defiling. ' )
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Jupa- Nax cotn allta, ocup napimnarg, ocup na bpam, no nix bpusc ocur
'ém:.' na ooamn amuil na cony cennou um a foglab comascheera. Na
axcr.  ha x allca amuil na haigs ceannoa um « poila b comattcera.
. Ma muca allva va mbem’f an cumup neié, amuil na muca
© ceannoa
Napiodu o amuilna ceannoa 11 cormuil ppiu um ymade; noip
tet prach uvaoutb na nanmann 11 copmuit piu, amad 11 LeS piach
motib pm.

Teona bapgma o rmaéc a Tg; cu puig pedt letrenpuill

rmade a Uy, ocur meich a reccan L.

Bne etle. 1n’copp ocuy 1n penen, amuié aTWT A CINAID NAMA.
R1T 1 comaitcera cu nuice Tni reét nanmanoa, cio 1le pealba
bet ann, acht zu paburo « comingaipe cona mbet ac venum
na pojla; no nit pop cat reilb muna puilic a comingaine.

- Casp—ctapa cachuch o fich cu i Tip in comacm'o ?
' bemm chin conbom.

Cio 'pt a rogain ? buc( ne in conluasn 1 Talam, ocur

‘Tolam Oan « eire ; ocur a teopa hetmerve 1n chonluam,

« haimerd Do im, ocur a haimerds Do gpuch, ocur «
hetmero Do taer na oipe. Toircead caé aepopechc

. cona chmncmb 0 neach popatread, mp. oINe ocur
aschgin.

8machca comicheara caroe colan® « peich, ap n1 bi

o'D. 2178. pmacht achc Lo colamd a perch ? Fep 1 carb no [1n] aip-
cean’ ce colan® a petch.

. % Ownerships.—A * seilbh® means a distinct possession, the stock of a putnculu
person.
9 Question.—The text in E. 8, 5, is defective bere,
® The feeding.—The term “ conlon,” or ‘conluun,’ means * dogs' excrement,”
and is so glossed in C. 2783, where this very paragraph is quoted, but in some-
what different language, thus:—% Cam—crp caits £O 1€ N Cu P TIR N
comaiteepa, 1o bepe cin conlomn.” It is evident, however, from the gloss on
the passage in the text, that the author of that gloss understood it as *“ hound's

~
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The wild, dogs, and the foxes,-or the badgers, and the ¢togans,’ Juva-
are as the tame dogs with respect to their trespasses in the co-ten- ‘&"?‘:
ancy. The wild fawns are like the tame calves with respect to Axcr.
their trespasses in tho co-tenancy. The wild swme, if f.hey should
be in one’s power, are like the tame swine.

The wild deer are like the tame deer which are like them, with
respect to ¢ smacht -fine ; or, according to others, it is half the fine
of the animals which are like them, that s paid for them, as it is
half fine that is obtained for them. .

Three cakes is their ¢smacht *-fine for trespass in a house ; their
¢ smacht '-fine for trespass in an enclosure may amount to seven
balf ¢ screpalls,’ and sacks are due for trespass outside the enclosure.

Another version. A4s to the heron and the hawk, their trespasses
are outside only. A4nd the fine in the case of co-occupancy
extends® as far as three times seven animals, even though theres Ir. The
should be several distinct ownerships,! provided that they are under ™*
common herdingat the time of committing the trespass; oritextends
to each distinct ownership if they are not under common herding,

Question *—What trespass does a hound commit
on the land of a co-tenant? The feeding® of him
involves® a hablhty for his trespass. *Ir. Bears.

What is done in this case 7—To take away the -
hound’s ordure from the land, and settle the land
after it ; and three times the bulk of the ordure is to
be paid as°its ¢ dire -fine, its bulk of butter, and its*Ir. &
bulk of curds, and its bulk of dough. The support
of all pet animals and their trespasses fall on the
person who owns them, both as rega.rds ‘dire’-fine .
and compensation. o

In the ‘smacht “fines of co-tenancy, what is the _
substance cf the liability? incurred by them (i.e., on ¢ Ir. Body
their account), for there is no ‘smacht’fine unless ¥ “*
there be a substantial Liability.? The destruction qf
the grass at the side or at the end of the field i is
the substance of the liability.? - -

food,” taking ‘ Lon ' to mean as it does in the modern language, * food,’ ¢ provision,” -
&e. “Ci1d bepe cin conlomn,” as quoted in the gloss C. 2783, means * who
bears (or shall bear) the trespass of dogs’ ordure,” which is probably the true
-: meaning of the clause in the text, though the glossarist understood it otherwise.
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122 Bpeacha Comascheera Cnoro.

Cap; +# comapcam cra ey comantéera pn«mhmms&r " cu ne pepann

in comaichiz, bemvo chin, .1. beiio cmta 1 con 1N TY TUCUTan lon
bio von ¢omn. .

1. Carte con .1. a cealaip, .1. dinecmte, ocur « un.bach
ceatna, robaé narcnerbe, ocur conlon1oip. Caip—erd 1 pofam $

buame in contuan 111 1 Talam ocup pot ino vana erre, ocur bo- -

don paip co ceann miy. In cmard aile o th in cet chinard .1,
achgin ineié o bponna in cet cin, 111n vaniroe, « bay ino.

C1d yo vepa ron, ap ni terc ceataip « cét émn b

[cé no.t‘:traéi M cu ap peanand i cothartig nodan fuil nf uacd

aéc muna vepnnad conluan paip; OCuU Ma VO Noine, N TINAD 1

noepnnard oo tochuile, ocuy G 0o buam ary M ainect i Wip
balach 1 contuain, ocuy Gin min @ commgmea No.

1rred olegup buain 1 conlém a culmuin gem oo gabup a rug

ann, ocuy a ronnad ocuy ailad, ocur fip min a comazma ap
Ton aschgina. 11 vepupe rUunTt rin; adc co noicher va each
um canputt h1 copurt anod ocuy conjleteT ano, ocur conaroglen
a pracla nf oon peop oxa Flert. Ocur a Ty himett 1n ¢acha ap
ron arichgina, octr a méc vim, ocuy @ méET 0o Taer, ocur a méT VO
snuth ; ocurin ni v1b 1in na pagran, zetbio gneim m .. capéirs.
Ocur mao 1 praonatpt pin bunad 00 nét m cu conluan ap in pep,
co mbet praé vumecwtt uad anv.] T

Cio pib « rosdfn'i’ 4 &1o P1L 11N nfaoayin, 111 posmil comarchéera.
Duaine fn conluain, 4 buan éaca m con ap n Talman. Ocup
Tatam van a eife, .. calam al DARA €11, 1. aponnavocuy apalao.
C veona hetmeive,.1.inconlom ino apnyponomme. 1na vine,..an
ron rmatvae. Totpceao caé aeponpecht .. caypceo caé anetca
1o uai veirioe cona vepnat posail Cona chinncaib, 4. vic, vix

1 Four.—In C. 29, the reading is cetaipn, four; which seems to be the correct
one. ‘Ceudcin’ usually mesns ‘ dirt, filth,’ a sense which the coutext does not
appear to warrant here.

® Four times.—The original is defective here. Taking * ceatain’, ¢ four’ or ‘a
quadruped’ to be the correct reading, the sentence may mean, * What is the reason
of this, for a quadruped does not go {n payment for its first crime?” Taking

o

.
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Question, i.e., I ask what trespass of co-tenancy does the hound commit in the

Jupa-

neighbour’s land? Involves a liability for his trespass, i.e., the person MEXTS OF

‘whohas given store of food to the hound is accountable for the trespassesof the hound.
That is, the trespasses of hounds, i.e., four!, i.e., man-trespass, and
mangling of cattle, breaking of dwellings, and committing nuisances
on land. Question—What ts done in this latter cass 7—To take
thatordure outof the ground, and place asod thereon afterwards,and
cowdung is to be left over it to the end of a month. As to the other
trespasses from the first trespass ow?, i.e. compensation is to be made
for the thing injured by the first trespass, for the second, the life of

Co-TEN-

AXCY.

——

the hound is taken.* ) olIr. Its

* death in the

‘What is the reason of this, for he does not repéat the first tres- cqp0

pass four times $* .
Though the hound should come on the neighbour’s land there

is no fine® upon him (tke dog), unless he has committed nuisance Ir.
upon it ; and if he has, the spot on which he has done it, is to be “,’““'."'"

dug up, and the clay to be removed therefrom as long as the
smell of the ordure is perceived, and fine clay of the same nature
with that taken away is to be placed thereon. A
‘What is required by law is, to remove the dog’s ordure out of the
ground as far as its juice is found, and it (the ground) is to be

. pressed and stamped upon with the heel, and fine clay of the same

nature s to be put there as compensation. This is the test of repara-
tion ; that two horses of a chariot in yoke come there and graze
there, and if no part of the sod of grass stick to their teeth in
grazing on it the reparation is complete. And three times the size of
the ordure ts due for compensation, and®its size of butter, and its
size of dough, and its size of curds; and the part of them that is
not obtained in the one is to be claimed in the other afterwards.*
And if it be in the presence of the owner that the hound has
committed nuisance on the grass, a fine for man-trespass shall be
paid by him for it. o

What is done in this case? YWhat is tke reparation in this case, for the
damage in the co-occupancy? To take away the hound’s ordure, ie to
take away the hound'sexcrement out of theground. And settle the lan'd after
it, Le. to put other earth there after it,i.e. to pressit and to trample it with the heel.
Three times the bulk,i.e. of the hound's excrement is to be given for it as -
tdire’-fine. As its ‘dire’-fine, Le. as ‘smacht’-fine. The support of all
pet animals, ie. every valuod toy-animal is restrained by it that they commit
not trespass, And their trespasses, i.e. to pay,i.c. if they have committed
¢ coqénp to mean *dirt,’ or * excrement,’ the meaning wonld be for * excrement
does not go as a first trespasa™ .

8 The ‘ocuy*’ in the original scems superfluous, anless it is meant for .1

4 Afterwards.—That is, il it benot obtainedin butter, it shall begiven in dough, &e.
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124~ Dpeacha Cbmmchcera (Inbro-

noepndc /cinaiv) OV neach ponairea, .1 vo neoch puachcnagic.
1Tin Dine, .1 naceona aimerci. OCiTth i ny a. in feon.
8machcacomicheaye,.. 1n nipmatcagten i1 1n achechupcumarve,

na ymaéca 4. meich. Caioe colano a peich, 1. cichgn n nexd

mlicepn ann. OCp n1 bf pmadéce, 1. unp noco b1 1 ni rmatcagten
ann aéc Lax vaeb aichgina colla na piaé 4 .meich. Ten 1 taib, a.
paca. No aipceanwd,.. in gopec. 1te colano a peich,ta
achgin n inbaro 11 e o Loceo ano.

-~

Mbdpugpiche, ctano netproap? Radc mdpoga ron, ap
na hopp neach bpog a comicaid, ap ni bia p1d a Tipe,an
nac opba, ap nach apa,an nac arcpeadba; apa capgealla
cach ana ceatna pop cach nmLe Fon cach cam.rce, o
cat n.um,e

Mbpugpiche, . pecht et bpug .1 bpusg, no 1 nfo corp oingecu.
Cia no neipivan? .. C1O AR NAITEN, NO GO ANA NAIPNEIDTEN ereic.
Raéc mbpoga, . vipuacaroe m pepamd m nf hipm. Cp na honpp
neach bpog, .. 1T pen ocup apbupy,.a. an na pux poipgea nech pepomn
a comamchiz. Cp ni bia 19 « Tipe, 1. ap na boinge fo a pepunno.
O naé onda, 4. mpbeva na nmleva 4. tige ano. L nach apa,
S ap navepna a ap.  OCp naé aicneba, 4. a gy, no aite, no a malle
OCna caipngealla cach 1. co tuca caé gell commtned pru cach cinaro
00 n1at a cevhpa 1m oul tap in wle. Fop cach Ttainpce, o Frur caé
Tannarcas, £ cué cae 00 MAT TANUIY- l?op. caé puine, .. pop cach
popuch vo niac.

1. (Ccasc veona realba na beipead ba vona hib castad peo,

" o1 nud, ocur noilbe, ocur poac Tuastr. Iy popgard i cinard inn pin,

uaip 1ra nipino oo caé ceatna olceana.

Teona caite il vo ceatna; ni cotbesp appeanaoap, .1. caite
Tap aipbe, ocur carte Taingce, ocuy cartt puiproa.  Mad carte
Tap ainbe, ocup bio an ime 1Tin caé va comitach, 11 et catad

1 Two ‘screpalls."—That is, to secure the observance of the common usage. This

pledge was hung upon a rack in the ncighbour’s house at the foot of his bed.
Vid. p. 75, ante.
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trespass, To'the person'who'-owns-them, i.e. to the person to whom they Jupg.
have done damage. Both as regards ‘dire’-fine, i.e. the three equal bulks. MEXNTS oF
Compensation, ie of the grass, c:;g:"
The ‘smacht’-fines of co-tenancy, Le the thing which is commanded ____
in the common tenancy, the °‘smacht-fines, i.e. sackss What is the °
sabstance of the liability, ie. compensation for the thing which is
damaged. For there is no ‘smacht’-fine, &c., i.e. for the thing which is
commanded for it is only for the sake of compensation for the substance of the
Liability, Le. sacks. Grass at the side, i.e. lengthwise. Or at the end
i.e. shortwise, or in breadth: Is the substance of the liability, ie
compensation when it is it that has been injured.

Farm-law, why sqjcallgd ?  That is the Ew
of fanus, that no one may injure the farm of his
peighbour, that he may not cut down the wood of his

" land, that he break not,that he maynot plough it, that -

he may not inhabit it; for every man shall give
additional pledge for his cattle in respect of every
passing over o fence, for every breach, for every

rushing over.

Farm-law, i.e. the law for the farm, i.e. the farm, or tho regulations whlch
arerequired forit. Why so called? i.e. why is it so called or denominated ?
The law of farms, ie that is, this is the regulations of the land, That
no one may injure the farm of kis neighbour, ie. either in its grass or
corn, i.e. that no one may injure the land of his neighbour. That he may not
cut down the wood of his land, i.e. that he may not cut the wood of his
land. That he break not, i.e. the stakes or pales,i.e. of a house there. That he
may not plough it,i.e. thathe may not tillit. That he may not inhabit
it,i.e. that he may not fix upon it his houses, hiskilns, or hismills. For every man
shall give an additional pledge, ie. that every one may give a relieving
pledge (a pledge worth two  screpalls’! to insure the payment of the fines imposed) for
every trespass which his cattle commit by going over the fence. For every:®
breach, i.e. for every crossway, for every passage which they make over it
For every rushing over, Le. for every great running over i¢ which they make.

That is, there are three lands in which cows are not fined for these
trespasses, Viz., a trespass in a wood, a irespase. tn a moor, and a
¢ foach-tuaithe -trespass. Their trespass is condoned here, for
every kind of cattle may be in a wild place.

There are three trespasses of cattle ; they are not equally paid
for, viz., & trespass over & palisade, and a trespass by a breach, and

a trespass by rushing over. If it be trespass over a palisade, and "
that there is a bad? fence between every two neighbours, it is

9 Bad.—For ¢ cn ' in the Irish of this line, and also of thenextline,c 80,!!0«!-
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mit ano, an conlur oan anfme in catard. Manob an aile in pin beo
a at DO VIFLIY, 11 odcataii il ano, ap ni popna laim a tam

MUNA VENNA AR TOINLC, NO TR oMaIN, NO T TIFENNUT. 11 ve ar-

nubnav ; inpia néru avgana coimoigte 1na esde.

g Caip—catve taippee?  Targach Tap rerld no Tap «

1. Tappree ona, oul tap nod, oul Tap abin® na

be rnam o1d. Camnrce cap. 105 ﬂetreanca.

Céamn . eommmm euu:t m ccmtur cae 1. cae vy Taigache,
. tlagachc] vap va aincenn, no vap ceitpy mpéemo. Tanp reild
1. °0ap pepunn mn boaine .1. teona roipge ocup uptan rlepeard. No cap

a o1, 1. Tap oa popanv. Vul Tanp now, . Letpach tanyee 1 nout

tap tetclao 1 noic 4. co let mme 4. ¢ hime amuich. Dul Tap
abino, .. ap gnemm let 1me 1nni cap « necavan ann. Na be pnam
©01b, 1. mavo pnam voib it prach aiplime mo. Tainnprce tap pag
neireanca, .. Tap pepann in T enger ar &€ PINT .. 1N TEIPeNT.
Tap pag, 4 TAR FIC 2. T

1. (Ctait DONO TR TAIPNLTCE 1. TAINRTCE TAN NLOD, OCHT TAIPYCE
tan abino, ocur zapprce tap comstaé. Mao taipycee Tap atbino
vomain na be tpeoi, 1y 6gcatard Pl ann, apur glert vap inopic
mn rm. Mao cappree Tap bepna Ttup nov, vo Tuit ceach-
nuimie prurin pon talmam, ocuy arneanan an aild, apur Led vo
rallard, an il vo voebovavath ; a let na parlle panntan atanu
fnve. Mad cappree Tap comitac apm § mbiad va Tpeabanim
eotneabap, 1rred 1n cetna vono; pannaro o paill acapnu in oag
ime ; ni legao ime popra neocpeabap. 17 pupiu 1apmota rin ;

ocur 11 catawd na frtgab pola, ap nf olegap tmuaim polad

1 Ina eighe.—This phrase may possibly mean, * What exists before it is prohibited
is maintained afterwards.” .

3 Aircenn.—A piece of land containing 7,776 feet, or half a ¢ tir-cumhaile.’

s Half fence—In O'D., 2170—the gloss runs thus, *“"Dul tanp pocrc
2. euc camyce Tan Let ime 1 noul tap leach clad in noro, &e. Going
over a road, i.e. the ‘eric’-fine for a Lreach over a half fence is dwe for going
over one wall of the road. Going over a river which they have not to
swim, i.e. the ‘eric’-fine of a breach over a half fence is due for thisalso. What
makes the breach here the saine as passing over land is, the going across the road
which has only balf a fence, or across & river without swimming, and there is full

2 e -
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estimated at half trespass, for the bad fence lessens the trespass. If
they have come over the fence of the man whose property they are,
it is full trespass, for % Hand in hand does not profit, unless it has
been done for love, or through fear, or through.lordship.” It is
from it was said : “Inpia resiu adgara coimdigther ina eighe.”

Jupe-
MENTS OF
Co-Tex-

AXCY.

Question—What is a breach? Passing over one -

land, or over two. A breach is also going across a
road, g oing across a river which they (the cattle) do

not swim. A breach 18 going over the land of a
deserter.

Question, i.e. I ask what is ‘tarthus-cae’, i.c. the way over it. Passing
over, l.e. passing overtwo ¢ aircenn ’-lands,? or over four ‘ aircenn’-lands. Over
one land, i.e. over the land of the ¢ Boaire-chief, i.e. three  forrach'-measures, and
the cast of a rod. Or over two, ie over two lands. Going across 8
road, iLe. half the fine for breach in going over one wall of the road, i.e. with
half & fence, i.e. with a fence outside. Going across a river, ie. what they
have crossed in this case founds a claim of fine equal to that of half fence.®
Which they do not swim, ie. if they have to swim it, it is (amounts to)
fine for ‘airlim’-trespass. A ‘breach over the land of a fugitive, fe
over the land of the person who has gone away from his land, i.e. the duerter

Over the land, i.e over ‘fich, L.e. land.

Now, there are three kinds of breach, viz., a breach across a
road, and a breach across a river, and a breach across a neighbour-
hood.* If it be a breach across a deep river without guiding, there
is full fine for it, for it is grazing beyond what is lawful in that
case. If it be a breach over a gap or across a road, the one-fourth of
it (the fine) falls to the ground, and the rest is paid, for half is due
for the neglects, the other for the claimants ; the half for the neglect
ia divided between them in two. If it be a breach over a neigh-
bourhood of co-tenants where there are two residents and one non-
resident, it is the same thing:.they divide the neglect between
them, of the good fence. No fence is charged upon the non-resident.
It is ‘ruiriu’-trespass afterwards; and it is a trespass that does
fence to the grass into which they go, or a half fence, for the river or the road is
equal to half fence.”

Dr. O’Donovan observes here.—-* This gloss is also defective, and should run
thus:—Crossing over a road which has only a balf fence, to commit trespass, or
over & shallow stream, which the animals can cross without swimming, is equal
to a breach over a half fence; but if the river be 80 deep as not to be crossed with-

- out swimming, or the wall of the road a perfect fence, they are equal to full fence,
and the breach over them is accordingly estimated.”

4 A neighbourhood.—That is, a settlement.of co-occupants, or co-tenants.
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vo comiteat £ni ni ber Ua octup 1. na cettnt comitard i’ma biao,
ocur na ce1ot ecomstag ava neapam votbrive.

Or aipm 1 mb1a® DA comanba tneaban im eareapnc,
¢1 0o gnicean pnt hereapc? Tarbead imme co nimceua,
or muna be tpeabad inpopair Laip, satbtean o fine como-

" T DO €O NiMCUGAD e1e, N0 CoNTANOAD pendilye co

ceann mbliaona. Mad pepoilre 0o bepa a pine, im-
rean ceachcom. 1n Da comapba ognime, ocur Do bepad
comatpeam inD, ocur 0 apgealla cach D p.cnl,e ar
1apum.

Or ma 0o © etreanc co tpeadbaine lair « neécatﬁ,
terd Do chum a fine, polonga® co cean® mbliadna, ocur
ni Oix Tpeabaipe poppp na Tip, ocur 1 Oilear o
uile. :

Or QI M, 1. o A dcuy, ocay cipnm barle nonav, 1 mrat va cometaro
Oonba TRebap 1 LERAND 1N T INEET AT & FINT, IMON 1'eNT 1. 1T DA eNT
veinge « mechup, ocup eipepc tarecnam metap. Ci1o ©o gnicean, ..
€T 0o mTen upin eipenc. T heipeanc, a4 ap a pipe. Farbean
1mme, 4. sabain achgabal we co nvenna 1me emcoif, .1. CONA 1Me 1n
cae 1 coiwechta 0o. O muna be, .. mana pod tneabane manpuyp
el Baibveap « pine, 4. gabap acthgabwd von © i compocur vo
oon fine. Co nimcuaawo, .1. co nvennat 1me eméomn. No concanp-
oao pepoviIlye, 1. CO TUCAT DILM 1N peon ap pochpaic, -1. 1n pine.  Co
ceann mbliaonda, .t an pe na pochpaca. Mao penmtre, 1. ma
oY in penaino vo benac in pine ap roénmc vo cartem in peoip. 1m-
rean ceachtan 1n va comanba, .4 imfo 1. mipimen cechtanve n
ox cormetaro opba puit ime, co notb ime comlan ann. Vo benaw, -1
00 bepuc cipem cumarve fno im cutpuma. Vo aipgealla, 1. vo beip

1 Nearest to them. This commentary is exceedingly obscure and difficult.

2 A deserter. *Esert,’is a landless man, a fugitive, or evader of his duties.

PN
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not involve reciprocal duties as regards goods, for reciprocity of "Jm'f::"
goods is not enforced by law in the case of neighbours exceeding c‘,_T,;.

eight persons, viz., the four co-tenants immediately round about, AxcY.

‘and the four non-co-tenaxnts, who are nearest to them.!

And in a place where there are two solvent land-
holders, and a deserter,® what is to be done with the
deserter? Let him be distrained until he fences
(makes his fence), and if he has not a habitable
residence, let the next of kin to him’of his family be

* distrained until they make the fence for him, or glve

up the right of the grass to the end of ayear. If it be
that the fa.mlly give up the right of the grass, then let
each of the two ‘coarbs’ of the Sfamilies occupying the
adjoining lands erect a perfect fence, and they shall
bring equal stock upon it (the land), and afterwards
each. shall give the additional pledge to the other.

And if the deserter come outside having - with him’
his cattle-farmer’s requisites, he goes to “his family,
and they sustain him to the end of a year, and the
part of his farmer’s requisites which arrive in the = .
land are all his property. -

And in a place,l.e, ¢os,’ for ‘acus’ (and), and ‘airm,’ means'place or locality, *
i.e., where there are two solvent landholders in the land of the person who goes
away from his land, or the deserter, i.e., there are two kinds of deserters, @ deserter
‘who deserts his land, and a deserter who evades respousibilities. What is done,
i.e., what is done to the deserter. A deserter, i.e., ‘as’ (out of), ‘a firt’ (his land).
Let him be distralned, Le, let a distress be made upon him, and let Ais
goods be distrained, until be makes a proper fence, i.e., until the fence is in the -
'way that is legitimate for it 20 3&. And if he has not, &c., le., if hehasnot a*
habitable residence. Let his next of kin be distrained, i.e., let seizure
be made upon the next of kin to him of the family. Until they make the
fence,le., until they make thelegitimate fence. Or give up the rightof the
grass as the rent, ie.,the family. To the end of a year, ie, forthe term
of thehire. 1fitdethatthe family giveuptherightof the grass, le., if
it be the forfeiture of the land that the family consent to for the hire to consume the * Ir. Gire.
grass. Let eachof thetwo‘coarbs’erecta perfect. fence, i.e., they fence,
Le., both of the two landholders who are adjoining it, shall make a fence, so that there *
shall be a perfect fence there. Shall bring equal stock, i.e, of cattle, i.e.,
they shall bring a common stock there inlo the deserter's lund in equal proportions.
Shall give the additional pledge), ie,, each of them gives the relie\mg

YOIL. LY. K
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Jupa-  cach mb seu, Torptnech vaceile, ap ianam, 4. gell oa pepepall. Com- .

‘(':';‘_‘;'r‘."’f aipeam, 4. 0o noiLlib. Dia paile,.. a TN N& eIPORTA.

A¥OY. O ma DO TY @176 AT, 1. O AN ACUP, OCUP M DIX T 1N cearen.c
«~—  amuich o« nechoaip cop anf 1 Tpebap vo leip oo 4pud. Tero vo-

. chum «a pine,.1. Tert ap tic, Tic VO cum a pine bovéin. Fonlongao

co ceano mbliaonda, .. impoilnzmo a pine he ap pochpaic co cénn
mblicona, 1. ap m pe birn reanpann an pochnuic, .1 peon ocufp ouiyce.

0'D. 2183. N {o1a tneabaine,.1. [00 ventaib]vo ainbevab ocup vo ailevarb. Fop
M5, o+ apmten apa éno in pepann. 1 ovilear oo uile, .. von

eTent; ocup an pe na pochneca c@nic aminch he ann i, ocup 1n potpaic.

0°D. 2183 on gine, ocup na venta, [na hapbunna ocup na tige], von erenc.

1. 1n tan biao da Tneaban im evrneaban, zatbeav emne, ovla.

napreav ; muna aingedo, Fatbeao ap fine commicuao riu TIR

a mbpear, ocur co vapoao vyt pen sleiche co ceann mbliaona, -

ocur oLy cat Let eatapba ppu hime, ocuy coapaguo 1n va com-
" ytad 1aprum amuil bro Leo paverin, ocup Tamgealla caé pnt naile.
C rmattaTna, 10 gealla voped, 10 raige; 1. seall ppu hime, pama
(4. a o buic) pri clay, Tepepall a giu, ocur a leagao aen
reatt; roc Fu copard, repepall a fru, ocur a Leaged paTnt ; biad
PV OUIpR-1me, 1. @ leagad fa o1y 5O na riu pepepall; pigba e
yelmag, no prur m naite, repenall a piu, ocur a teagao pa of, no
ritaste no beoleagad. Haycagren na rmatca ro tapam. -

-

O'D. 2183. [in tespenc 1 he a artne: oume pano bip 1Tin in va comopba
e na tnébuipu; gabup athgabasl ve mad tait reorT aice;
rogellta ocuy blet o1 oul ina ceano, ocur ni terc Lobu. Muna
Futlic peort aigt, atgabol vo abail via inbleogain, ocur podeilc
ocuy blet o oul tna cenn, ocuy nf theic Lobu.

Ma Tainic in Terent ammF 1ap 1M, Tabpuit o pine peapano
20 e 1é na poépeaca, ocur benait fine fn fochpaic, ocur nf via
Tnebuip ponfc anp a éino vo bpett von eirpenc.  Mad Tta pepoamo
ucon fine, ocur ni Tabpwr vorum, a pochpuic vo bnet von Luéc
amach, ocur ini na po oIty oLiged. vo na ventash, cennaiHT

! To each other.—The text is very defective here.

¢ Fused.—* Leagadh' means, literally, ‘melting.’ The instruments mentioned Lere
were to be prepared by fusing the metal, the hanler the material to be opcrated
¢n, the more numerous were the fusions of the metal forming the implement, and
consequently the more valuablo the instrament.’

® E.rpense of tending.—The wages paid to shepherds, or caretakers of the cattle.

¢ .
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pledge to the other out of it afterwards, i.e:, a pledge of the value of two ‘screpalls.”
Equal stock, i.e. of cattle. To the other, i.e. out of theland of thedeserter.

And if the deserter come, i.e. ‘o0s,’ for ‘acus,’ (and), and if the deserter
come outside the Jand with the number of cattle which renders him solvent. He
goes to his family,i.e, ‘he goes,’ for ‘ho comes,’ .. he comes to his own
family. And they sustain him to the end of a year, i.e., his family
supports him for pay to the end of a year, i.e., the term during which the land
is let for hire, ie., with grass and water. The part of his farmer’s
requisiten, i.e., of ercctions, of stakes and of poles. Which arrive, Le., which
are required of him in the land. Are all his property, ie, of the
deserter; and after the term of the hire he came outside in this case, and the hire is
given to the famnily, and the erections, the corncrops and the houses, 7o to the deserter.

‘When there are two men fulfilling their duty, and one who
does not fulfil his duty, let them distrain him, if ‘he has property ;
if he has not property, let them distrain his family until they
fence their brother's land, or* until they give the right of the
grazing to the end of a year, and the right of every half separation
respecting a fence, and the two co-tenants afterwards proceed as
if it (the land) was their own, and they deliver pledges to each
other.' The ‘smacht’-fines now, which they pay, ave the pledges
which preoede, Le., they are these, ie., a pledge for fence stakes,
o spade, i.e., in soft land, for a trench, a ‘screpall’ is its worth,
and itis tobefused’(melwd) once;a ‘soc’ for a stone wall, a ‘screpall’
is its worth, and it is to be melted thrice; a bill-hook for a bard
fence, ie., it i3 to be fused (melted) twice, so thatjt is worth a

¢screpall’; a wood axe for a ¢felma’fence, or for a palisade, its

worth is a ‘screpall,’ and it is to be meltéd twice, or to undergo
long-heating, or live-melting s to take place. These ‘smacht’
fines are made binding afterwards. -

The deserter is thus known: a weak person, who is situated
between the two ¢ coarbs’ that do their duty; he is distrained if he
has ‘seds;’ the grazing and the expense of tending® shall be

Jupg-
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added, but forfeiture shall not be* allowed. If ho has not ‘seds,’ > 1" “I:. Goes

distraint shall bo made on his next of kin, and expense of gmzmg

" and tending shall be added, but forfeiture shall not.

If the deserter has come from outside snto the territory after

this, his family shall give him land during the term of the’

hire, and the family shall obtain the hire, and the part of his
farm-buildings which he may have found on his coming back shall
be obtained by the descrter.  If the family have land, and they give

not of it to him, the hire is to be obtained by those wko are outside,”

and the portion of the erections which the law has not declared
VOL. 1V, X 2

-~
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-~ Jupa- pme vorum. TMuna fuil pepcno 1OIN ac pine, comnommc T
Co-'l‘:u- ne ocur raotanp von polpuic, ocup cenvcaopum pém o6 inf na

1o ilyt1 dliged vo navencath.  M& th peapano ac gine, ocur nf
© gabunnpum, 1 comnonod 1Tin né ocuy paothap von poépuic,
ocur nf beiprium ni vo na ventarb. .

Mér pop 611 o pacad m reanpann, ocuy nip cinved né apigte
faipn, crd paoa bep pain, cro ne vetbipur o ne hinvetbrpiur
veadar, 1 a venta Vo pagbail vo.

Maya puagned aca paip, ¢1o ne vetbipiurcro ne hm'oecbmmr
00 5nen‘. 11 a venta o bpeit vo Leir.

. mad p.o cinoed né parn, ocur tiunic in e, 11 a ‘venta vo pagbal
0. TMar he péin vo cord ary ne vetbipur, 11 compoinn 1Tip ne
ocuy raotan. Mar a nnoetbipuy 0o cord arr, pacburc na vénca.

Mara fuagnad ath pasp, 1o 11 1n L6 verdenach puaguncap
06 1 ninvetbinuyr, beiqud lewr a denza.

Mar pe vetbinuy po ruagpad v, 11 compoinn 1Tip né ocup
craochun. Mar vo tuan no vailech pap vo pacrad, ocur mad
1o cinned né paip, 11 a bert fon m né.

Muna no emned né pan 1T, It aporier comaigtech paip.
Mar né cartem a peorn ocup pua Trebuipe o pacead, 11 tpian
cach mil pop a mbt fn FbT.

Mér ne carferh pebin nama ctucad he, 11 pep atasd reéc mbu
- 1 Tip a ¢éil, pon pagutb fn pectmad boin vi1a bliaouin, ocup Log b6
00 ¢aoinub nk tapo pop &ino o bet a poercredt aig.

Mad no atcard cin ap, ocur po haned, iy viLpt in amp co na
{1, ocur cuic reort. Munan actaiged cin ap, 11 rlén, acc in ni
o1 TRebuipy popquce ap a &mo in a Tip, 11 viter 06.

‘Ouine 1o pi nlé érom pubu na nubu a pepainn vo venam,
no c1d éroin nota arl Léir « venum ; contd ed Do nithep pur

¥ Increase.~That is, which increases iu size, condition, &c.
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forfeit, tha family| shall| purchase) for him (the deserter.) If the Jung-
family have no land at all, they equally divide the hire between Goppe:
the time and the labour, and he himself purchases the portion axer.
of the erections which the law has not confiscated. If the family
have land, and he (the deserter) would not accept of if, the hire shall
be divided equally between time and labour, and he shall ‘obtain no
portion of the erections.

If the land has been let for hire,* and no time has been specified, * Ir. Loax.
whatever length of time he shall be upon it, whether with necessity
or without necessity he goes, he shall leave behind his erections.

If he is noticed fo quit, whether it is done with necessity

or without necessity, he may carry away his erections with him.

If a term has been specified for him, and the term has expired,® ® Ir. Come.
he shall leave his erections bekind. If it is he himself that went
away of Ais own accord with necessity, it (the value of the buildings)
is to be divided between time and labour. If he has gone away
without necessity, he shall leave bekind the erections.
If he is noticed fo guit, though he should be noticed on the last
day of Ais term without necessity, he may carry off his erections.
If he has been noticed 2o quit by necessity, there is to be a divi-
sion between time and labour. If it (the land) was given him-
for manure or dung, and if a time has been speclﬁed for it, xt
shall be according to the time.
If a time hus not been specified at all, it shall be settlod by
the award of the neighbours. If it is to consume its grass only, .
and for forming erections it was givenm, it is one-thmd of every )
animal on which there is increase’.
If it is to consume its grass only it (the land) was given, he is as
“a man who has placed seven cows on the land of bis neighbour,”
the seventh cow shall ke left as payment at the end of the year,
and he has in reserve the value of another cow in sheep, which he
does not bring into the account.® "¢ Ir. Bring
If he has stipulated not to plough, and it has been ploughed, the Joroard.
tillage and the seed are forfeited, and five ‘seds’. If no condition .
has been made as to not ploughing, he is free, but the portion of
his farm buildings, which he found on the land before him, becomes
his by right.
A deserter. This is a person who is not able to perform semee
of attack and defence for his land, or though he may be able isnol . .
willing to perform them; what is done to him is to give him notice
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aparo\ocuy THopcad 0o tabmnc aiy, ocuy achgabit va gablil oe

Co-Tex- 1OV 1IN ; ocup noéa nuil cinne arpudts pop in achgabail pin, atc

AXCY.
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achgabol oa paotleen o tiadcain ne olized, ocuy Tt pogetlt ocur
bled ta cenn, ocuy ni tert Lobu..

Mana busl cpod wxr pém, tabpad apad pop inbwosmn T
neapa 06, ocuy athgab&l vo Fabal ve tap rin; ocur nola

noepnna pubu ocup nubu in penainn ; nota vilyroe fn pepann oon |

T 0 venav pubu ocup pubda.

. mare‘b o0 pjn'oe fn rine in reap,&nn '06 vabaine. ap polnutc,
-mod chanic in teipenc amfig 1ap né na podpaca, oM na

rochpeca oon pine, ocur” ni ota tnebuine ponpicc ma tm, T

_oiler v6ran .1. DO eIrpenc.

Mar ne né na polnaice thinic amfig he, Denaic in fine «a
impulung gu o in né; ocur ma vo bein 1n fine peanann 6, ocupr
ge1bréyrum in peapann, vilrt na pochpuice von p{ne, ocur 'ml,rt

N NDENTA DON EITPONT.

Muna tabpac in fine in peanamn vo, ocur acta peanpanv acy,

ccup gefbipim pepann, aipec na pocpeca 6n pme amaé, ocup

fuarluicice in pine a vénta ocuy a yeotTa vOTUM.

Moo TanzT 1 pine pepann o6, ocuy nf hail vérum a gabarl,
caé ni no oily ne von poénuic b1o aca pine ; caé ni na no oIt
pon pochpuic icarom pur in peap amag, ocur beiptd in pep amac
na ovénta, no puayluicio vorum 1ao. No oono, éeana, caé ni no
oilpg ne von poénuic brd aca pme, caé ni na no oilrt né von
pocnuic, 11" « nairic on pine amach, ocuyp beind in peap amach

‘na oénta, no puayluicio 1acc.

" Muna fml peapann ag fine, ocup no sebudrum pep.o.nn; cac
nf po o1ty né von poépuic bro oca pine; cac ni na no ovilpig

né von poénpuic « aipice o pime amach; caé ni na po oIz né

00 na véntaib, beipto 1 pep amac, no ruayluicedrurh 1ace.

Feanann ouine ele TucurTan ap poénuic annpin. Mare
penan booéin Tucurtan vuine ap poénuic, at mad no cinvurTan

" Y {Tho is outside.—This seems to mean * the man who holds the land.”

.
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by warning and fasting;|and;make a distress upon him afterwards, ug:’;'
and there is no certain restriction upon this distress, but that € Co-Txx-
shall be such a distress as that it may be thought sufficient to induce ~ANcT-
him to come (submit) to law, and expense of feeding and tending
shall be added* to it, but forfeiture is not added.* ¢ Ir. Gocs.
If he has not cattle himself, let him give notice to his nearest
of kin, and let distress be taken from him afterwards ; and he has
not performed the service of attack and defence due of the land ;
the land is not more the rightful property of him whao should per-
form service of attack and defence.
If what the family has done is to let out the land on hire, and
if the deserter has come outside after the term of the hire, the hire
is due to the family, and that part of his farm requisites which he
found on his land belongs to him, ie., to the deserter. "
If it is before the term of the hire he has come outside, the
family shall aupport him until the expiration of the time ;> and if Ir. Uwtil

the time

the family have given him land, and he aooepts of the land, the ;g

" family are entitled to the hire, and the deserter is entitled to the

erections.

If the family do not give him the land, \vhen they have land,
and he gets land elsewlere, the family shall return the hire out,
and the family shall redeem his erections and his ¢seds’ for him.

If the family have offered him land and he is unwilling to accept
of it, every part of the hire which time has rendered forfeit shall
belong to his family ; every part of the hire which is not forfeit
shall be paid to the man who is outside, and the man wko is out-
side! shall bring away the erections, or they shall be redeemed for
him." Or indeed, according to others, every part of the hire which
time has rendered forfeit is due to his family, whatever part of the

" hire has not been forfeited by time shall be returned by the family

out, and the man who is outside takes the erectiona,’ or they (the
others) redeem them.

If the family have not land, and he (the deserter) obtains land
elsewhere, whatever part of the hire time has forfeited belongs to the
family ; whatever part of the hire time has not forfeited is to be re-
turned by tho family out; whatever part of the erections time hasnot |
forfeited the man outside takes ; or he (the deserter) redeems them,

Tt is the land of another man that he has, in this case, let out
on hire. If it be his own land a man has let out on hire, but so

* Erections,—* "Oéncta ’ means houses, folds, stalls, sheds. L
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né aipichel eatupna;cemud 1r1n vapa céc La vervenad von né no
rogunta he a ninvetbipiur von peapann, 1 pochpfisc ocuy na
venta 0o bet 06 LT, ocup cramao 1M vapa cét Uk verdinach
von né vo veacharum a ninvetbipiur ve, in poénuic ocur na
venta ©6. Ma tamic vetbipiur vo neaécap e, i compoinn
1T 6 ocup Traothup Von FoOCRUIC ocuT DO na ventatb.

O potpaic TuCuPTON DUME o PEANUNN ANNIN, OCUT MAT O
venam vénta ain cucurTan he, act mé no cnnurtan né apche
aipy eaTunny, ¢ ne vetbipur c1o pe himvetbipur pocapta éipum
on peafiann, 1 na venta uile Vo bpet véyum Ler..

Mad no cinourcap pé ainite etuppu, aéc mad Ta ap in
renann he mupin né pm, 1¢ oy na noénca open bunard in
renamn ¢ ponbu na né. Re venum venta aip TUCUTTAR DUINE
reapann ano pm.  TMap ne venam tuaip no aoleé amp, atc
mad o eimoesligurTtan ué ainite aip, 1N peapann oo bet ac on
i amuil pur m pé pin. Munap cinnercan né aipute eatuppu
I, in peapann oo bed acon pip ammg, no.gu tucad 'p.e a cu«m
n6 a (lll.lb ary.]

-

Ruipuud Oono, nich Tap ceoﬁa realba, no cetteonu

‘real.ba. Oocachaty an® pin, apup 0 in pollugao.

Ruipud nasce Dono, fuch tap ot haip[cleann teopa
realba; 1T puipuud, ocup 1p pou,uga'o, muna 1m5e
‘vefchbine.

RUINIGD DONO 1. 1e CUIT 1N DONO ANN, UAIR TAIRNYCE a Dubnaman
nomamv. Tap veopna pealba.i Tap Tteopa penanna .. boaimech.
No certeona realba 4. vap certpi pepannawb. Ovcathaiy .
cm 6g, cin comlan m nt hipm, 2. aplime. Cpup 65 in pollugaw,
1. 1 comlam 11 pollugao in 0o na buachallib, 1 1me aca etpic comlan
mo. Ruipo paice .. puch po pata oo venam woib wono, no peim-
nfguo vo1b oono, co no rata. Rith Tanp Tpi hmp.[c]eann . quch
TAR PIN CONN Teona penuno. 19 puipIuo .01 mmc nuwofox mo. 1
rollugao 41 pald o5 ©o na buachallib. Muna 1mgpe veiTh-
bipe .. mana po1d veichbipup aca neimoITIn mbuachaille.
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as he haa specxﬁed a/ certain time between them, even though it Jupe-
should be on the second last day of the term he has been noticed of ‘Gopa
necessity to quit the land, he shall bring the rent and the erections Axcr.
with him, and though it should be on the second last day of thes k. ofthe
term that he was warned off * the land without necossity, the rent ""‘"
and the erections are his. If necessity has happened to either of f - Went
them, the rent and erections are equally divided between time and
labour.

It was for hire a man let out his land in this case, and if he let
it to erect buildings upon it, but in such a manner as that he has
specified a certain time between them concerning it, whether it was

of necessity or without necessity he (ks tenant) has been warned off

the land, he may take all the erections away with him.

If he has specified a certain time between them, but so as he
has been on the land during that time, the erections are the pro-
perty of the original owner of the land at the expiration of that

- time. It was to make buildings npon it a man has let his land in

this instance. If it was for the purpose of making manure or dung
npon it, but so as a certain time has been stipulated concerning it,
the land shall belong to the ¢ man without ” during that time. If
he has’ specified no particular time between them at all, the
land shall belong to the “man without” until the time of lm

Running over uow, means running over three hold-
ings, or four holdings. There is full fine for this, for
the neglect is complete. But a very long running
names- running over the three head-lands of .three

holdings; it is running over, and it is neglect, unless
necessity excuses it.

Running over now, i.e. the force of the ‘now’ here is because it was of a
¢tairsce’-trespass we spoke before. Three holdings, Le., over the three lands
(farms or holdings), ie., of & ‘bo-aire’-chief. Or four holdings, ie., over
four lands (koldings). Full fine, i.e., it is full crime, complete trespass, Le., of
‘airlim’-trespass. For the neglect is complete, ie., this is complete neglect
on the part of the shepherds, and it is therefore that complete *eric’-fine lies for it.
A very long running, ie., a very long running is made by them, or a running
by them to a great length. Running over the three head-lands, ie,
running over the very extremities of three Jands. It is running over,
i.e., it is ‘eric’-fine for running over, that is paid for it. It is neglect, Le., it
is perfect neglect on the part of the shepherds. Unless necessity, &c., Le.,
unless there was necessity which well screens the shepherds.
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2:!- 1\ Coait pond Tpfnupioa ann: puine tan teona reatba,
Co-Trx. OCUT p.mne arce, ocup nuine Tnatca.

. AKCY,
T Cerc—co'o a mi‘oiocm nume onatta ocuy parce? HWin; Co
nabooan ol nupcopavec ano vo flearcad. 1 e puiniud nat
annpm ocur Thatta, ap ni Tampgealla neaé ppi pale 1ap TN
alt pon 1me inonic, no abann vomain, no  n , no atlao.

- "

‘Ma oo cuacup na hinoills Tap aen ancino, NO TAN VA Aif-

cmD, 11 enuc Taprce uaoarb anv ;" mar Tap TR aipcens no

, TAQ CE1tR1 QIcenn, 11 €INIC RUINIUDX ORNO ann; ocur echarc nf

ma peir ocuy mma naiplim, ocur noco necharz ni a puiniud

0°D. 2186. N ina Taipyrce. [Ocuy ma DO cuaTTAN TAR Feanponn Frard no
' Tapoa peapann, 11 eipuc tamyee oppaann.  Frad peirs geimpuo
a PuIniud aorbée m geimquo ; praé amume lae a puipiud

lae.]

Catp—Ca1De an aipcean® T—Teona pounge ocur un-
con plercasy, 1 ei1ve mace bundraige, a cOmpad Aand
1N DONO D0 TRACT, Leach in indpuic tmme im noo. Im-
rean cach ber r1u ocur anall, 1mpo1tn5ea'o 1me 1nDpIC
acarmu raml,ou'o

’.

Catp—Cia merd rmachta pib « comiceay P—0C 06 3
rmachc ime ocup ceatpa, enmota caiche.

" Ca merd catche pit a comichear P—OC teopa ; carche
atle, ocur caite ceodna, ocur vuine carche.

Caip caioe aipceanv? .. comancim caty aichne na mncmnoe
wip? Upcon plercaig, . ina puillivo. 11 eip1ve mace buno-

1 Spear-casts,—That is as far as a * flescach -youth could cast a wand or spear.

2 If the cattle, §c.—The Irish for the first part of this paragraph is found oni the
Jower margin of col, 1, p. 4, of the MS. E. 3, 5.
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There are'itideed thres'kinds lof running over; running over
three possessions, and long running over, and running over a
strand.

Question—How are the strand running over and the rvad running
over estimated —Answer : When there are eighteen spear casts' of
a youth on it.- That is road running over and strand running over,
for no one shall give additional pledge to the other for this,
except over a lawful fence, or a deep river, or an inle¢ of the sea,
or a cliff.

If the cattle* have gone over one headland, or over two headlands,

¢eric’fine for breach shall bs paid for them therein ; if over three.

headlands or over four headlands, there shall be °eric’-fine for
running over dus from them for it ; and they eat something in

their ¢feis’-trespass and in their ¢airlim-trespass, and they eat’

nothing in their running over or in their ¢ tairsce’-trespass. And
if they have passed over the land of one of grade (a dignitary),
or over two lands, the fine of ‘tairsce’-trespass is charged upon
them for it. There is the fine for winter ‘feis’-trespass for a
running over on a night in winter ; and the fine of an a.u'hm’
trespass by day for a running over by day.

Questlon-—What is the headland ?—Three ‘forra.ch’
. measures,’ and the shot of a rod cast by'a youth, s.e.,
the spear-youth, the extent of that of thie strand
is equal to half the lawful fence to a road. They
reckon the ditch on the one side and the other, so
that it makes the full fence, and thus a lawful fence
~ is sustained between them.

Question—How many ‘smacht -ﬁnes are there in
a co-occupancy *—-Two ; ¢ smacht *-fines of fence, and
. of cattle, besides the trespasses.
‘How many trespasses are there in a co-tenancy?

Jupg-
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—Three. Trespass of palisades, trespass of cattle, -

‘and trespass of men.

Question —Whut is a headland, ie I ask how is the headland

known? The -shot of a rod cast by a youth, iec, in addition to it.

‘That is the spear-youth, ie., it is the ‘feascach’-youth, i.e., the boy who_

¢ Forrach'-measures.—The ‘ forrach® was & measure of land conwnh;g 552
yards. (H. 8, 18, p- 146.)
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Tarde, w1y @ imrlepcachi: mac vubnmeep in mbunnyarg: € comfav
+1. @ COIMET NV & cucpRuma 1n ni in a Tnacht mana, cro pepann ol ap a
mbi Tectugao vechpat na hinoill, biaro eimic puforoa nvo. lLeach in
fnopuic 1mme, .. pmact Let ime inonmce a noul tap Let clav n porc,
17 Lan 1me pony 10 oana clud 1. 16 DUIRN 1IN cLuD OCU '@ DUWIND N
dunlle, o let ime pon ceétap in oa claw. Impean, 4. cpmeo
ca¢ von let peo ocup von tech ailiiman pot, co noitb lan fme anvo.
impoilngea® 1me 1nDRIC, 1. iMFoLngicen 1me voligtech ecannu
amlmo pin. Coanppu ramiaio 4. ip in va clao.

Caip—cia me1o pmachca? 1. crlamerc pmacta uiL i m comachecur,
i1 in naonchadup cumarde, 1. cia Un PRy o Taban ymaéca 1 comacheer
8machc fme 4. 1 ni rmaccaigten § noul Tap an 1me. Ceatnpa ..
cechpa conboing pon daingen, no vono an a namain .1. 1 oa repepald 4.
m piach vunacaiche, no na meich. Fenmozta casche .. cenmota
rmaéc uiL o na vaimb vo nat qup M penano . brupeo n mle.

Ca mei1o carche.1. cia merc cinta ©0 MAT na vane T4 1N penann

11 1n axchecup cumaive. Caiche aile 4. vapcaro a tps duaile. Carche
ceatna . a cethpa ©o cup mvo 1. na meich. Duine caiche .1.
na anca arlt o MAT na ‘vaine My i pepann ina ecmaip in.

R vCerc-—Ca‘ma‘o casche realba? .1. carchgi olaile cemmt;r,

-ocup a caichgt paverin, aimpin imbi pad caich a tipe ap Loing-

reatatb ocuy ap conarb allrard, ocur cachgf a porce.

Cepc—Caro 1av casthge asle ? (€ nayoad 1T feilb cene pola aile
a nuip, ocur pathur « 1me FONT 1ANTUIDIY, Ocul DILM1 neié no
ONTAp FONT TAINIIN; ocup 1oLy neich no ontap vait puppu.
Cin vo ¢uailli ypong, ocur o Uac, ocur vo ¢lairt, ocur o
cnanode ; ocar cia puibet, ocur cta no opac, cia noboaro.

Caste cetme Tna; a let caite pont caé aen bliaona, no ogtataig
ca¢ ana bliaoam. Vo baroet carte Ua nortbav paverin.

Cerc, TRa,—c10 prura naycaichen caite aile 1ap na notbuo ?
QCoainten g1 cutmne eancao iopaice o 00 aippuchep in ime,

.co clanoao leo fn ime pa TR cen fena,
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casts the rod/\/\'The extent. fLe)the (same extent or the same proportion of the

sea shore, if the cattle should pass over it into another land lawfully occupied, there MENTS OF

shall be ‘eric -fine for the running over due for it. Half for the lawful
fence, Le. the ‘smacht’-fine for half the lawful fence is due for going over the
one mound! of the road, it is full fine for going over the second wall, i.e. six hands is
the keight of the mound and six handsis that of the palisade, i.e. half fence is
reckoned for either of the two mounds. They reckon, i.e. for they reckon each
on this side and the other of the road, 50 that they make or amount to a full fence.
A lawful fence Is sustained, i.e. a lawful fence is thus sustained between
them. Between them thus, ie between the two mounds.

Question—how many ‘smacht'-fines? i.e. how many ‘smacht’-fines are
there in the co-tenancy, in the common tenancy, i.e. how many things are there
for which ‘smacht’-fines are paid in the co-tenancy. ‘Smacht’-fine of fence
i.e. the thing which is commanded to be paid for going over the fence. Of cattle,
i.e. cattle which break through fastnesses, or indeed on being driven break femces,
ie. the two ‘screpalls,’ i.e. the fine for man-trespass, or the ‘sacks.” Besides the
trespasses, i.e. besides the ‘smacht’-fine which is paid by men for the trespasses
which they commit in the land, i.e. by breaking the palisades. .

How many trespasses, ie. how many damages do men do to the land in the
commontenancy? Trespasses of palisades, breaking of stakes, i.e. a ‘dartaldh’-
heifer for three stakes. Cattle trespasses, ie. to put cattle into it, ile. ‘the
sacks’. Men trespasses, ie. the other faults which men committed regarding

the land besides these.

Question—Whut are the damages of possessions? i.e. the tres-
passes of another person, in the first instance, and his own tres-
passes, when every territory requires to defend itself against
pirates and wild dogs, and the trespasses on his roads.

Question—What are the trespasses of stakes? To retain them in
thy possession without sticking them in the ground, after which
thou art responsible for the fence, and the right to the thing

.damaged is upon thee besides that; and the making good by

thee of the thing which has been damaged is upon them. The

default of thy stake is upon thee, and of thy flag-stone, and of thy

trench, and of thy stake-fence ; and whatever damages shall result
thersfrom by goring, or damaging, or wounding.
As to the trespasses in respect of a passage; half the fine upon

thee every year, or full fine every second year. The trespasses are

merged by the ‘dibadh’ of themselves.

Question—By whom are the trespasses of stakes established
after the ‘dibadh’ of themselves? They are restored from the
memory of & worthy antiquary by whom the fence was wit-

Jupe-

ANCTY.

nessed, so that the fence was planted by them thrice without denial, . )

1 Mound.—* Cladh® means & wall of earth, a dyke, but it is commonly translated
¢a ditch,’ as in the term, a ‘furze ditch.’
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1432 . Opeacha Comarcheepa CCnoro.

Caipt>~Cro)clamniap ale? Noid - ocur ruarl.

Caip—caive waitl ?  Cile 1n 1me fa T cen pena.  Op mao
renaigten ciye noail no clanna ? Lusu reanéa innpice piao a
mmcy.  Op muna beo peancaive, oa bo-aipe mnpict oo dup
cpaimo, ocup ala hi vix Luda, ocur aipe Toingear 1IN I, ITTED °
cbnmnar aite ipm.

'

Or moao in cfui’: uile po lad inna feéc nata oIpgTen P

. Hin, Op atast in oa bla vec ppapt cumnopugten cpit. '

Cao 100 proe? - Hin.  Clap bla, ait bla, pimd bla, noer bla,
bla mucnarge, ocur gno bla, bla impozla, ocur Lnn bla, nonap,c
bla, bla nearbasge, bla peime [cl,u'o blu] -

Clap bla; cpué annpm nao mncmrcetroriué comapodq, ocur na

CUINNQLIDTEN Teancaro.
Cerc—co ruroargren? CC himromar 1nve, 1 reitb 1me biao.

‘Mao no beo va comanpba, vo pannaro mam

QL bla; cnut incorree asl aropaoa, no ail annycurte, no crann,
no Ug, no ail teatca. Via mbeo petc comapoa v1b ano n cuée
110, cad ae 11 apailiu, 11 cpié ann PN na cumycaroTean.

Frobla; cnié pon incotpce bile pearoa, no pio comapta hé, ne

~ peda comanpo aé caé ae uap apaili, no all bog, no pen no

cuomaioe 00 leiceav. Convipigren vono cpida prurin, a mbeo
7eancard co NINVOTCIo FON N1 11 vepb.

Hoer blas;. .1. cpué ina cotpce Fuipe notre no pearca 1 ¢rd no
a musg. OCoruiSe cpic cavertn, munup gluaireao reancard, ap
1D comapoa cnice m pin.

bla mucnai ; 1. cnué ron incoryef cet bona cpann no cuaille 1
talam no o1l muitno, no peancnaizead po tumo. 11 vaf am
cué, muna bé poil con « poirce.

b .1. 5no bla cpué incoirce oumae no bun riomna, no vumac
cpamn ; aoruwigroten cpiéa prirm.

1 Shall thrust in the stick. 'The Irish may also mean, “Shall cast a lot.’
? Disturbed. The text must be defective here.
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Question~~What settles(the'stake? An oath and prescription.

Question—What is prescription 1 The sticking of the fence thrice
without denial. And if it be denied, by what oath.shall it
be settled? An oath of a worthy antiquary to be a witness of

*the fencing. And if there should not be an antiquary, two
worthy ¢bo-aire’chiefs shall thrust in the stick,! and the one
shall take his oath, and the ¢ airé '-chief who swears between two is
he who shall thrust in the stake then.

And if the whole territory be divided into seven parts so that
they (the antiguaries) cannot direct them? Answer—For there
are the twelve marks by which a boundary is defined.

‘What are these? Answer—A flat mark, a stone mark, a tree
mark, a deer mark, & stock mark, and a mound 'mark, a division
mark, and a water mark, an eye mark, a defect mark, a way mark,
a mound mark., .

A flat mark : thisis a land which is not distinguished by any
land mark, and which antiquaries cannot define.-

Question—How is it settled 7 1t is measured into two, into
the possession of those around it. If there be two ¢ coa.rbs,’ they
divide it first.

A stone mark: ¢.e. a district which is marked by a stone of
worship, or, an immovable stone, or a tree, or a flag, or a monu-
mental stone. If there be seven land marks of them therein at
that time, one over the other, it is a boundary that cannot be
disturbed.?

A wood mark : this is a district wlnch is marked by an ancient

tree or a tree mark, the one with the other, or an ¢all bog’ tree,
or ancient oak? which was allowed to fall. The boundaries are

Jupa-
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" defined by these, unless there be antiquaries to instruct as to the

certain thing.

A deer mark : that is a district marked by the bau' of deer or
of dry cows in 8 wood or in a plain. These determine meers, un-
less the antiquaries remove them, for these are meers of a territory.

A stock mark: ie. this is a district marked by the first trunks
of trees, or a stake in the earth on the ruin of a mill, or an old

bridge under the water. These are land marks which define, un-'

less there be some other thing to explain,
A mound mark: ie. a district marked by a mound or trunk
of an oak, or mound of a tree ; meers are defined by these.

3 Ancient oak. Ses Welsh Laws, p. 873, for meer-{imber.
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144 bneacha Comarchcena CCnoro. -

Uing/ble,) 4! cnid fneotrce uipce aba no lota no Tippaic.
OCcrutgaroten cpuéa Fopym ma oipeat an iMduy TIATOA.

Rodapc bla .1. cpié incorpee comapoa peada no-muige, cpamo
no Uiag, no comanpoa talman. 111 cpuc Do mivigeap nore, ocur
aoruigaroTen cpite pRipm, ma 1.0 FeITean 1 oa arge 'uenba broé
tman pamo rm. ’

bla earbaide ; cpich fncorrce earbarg ratman .1. pan, no peire,
no tal gleann, no latnaé rean nova. Convipdredn quéa
FRUIN vono, maosa rpebao reancarve.

bla mmypogla; cnué vo Terd uipce glaire amm ro Leanao {n oa
comanba im va biao pon ceérap in va leiche. Coruigardcen
cpica pon yin.

l}u: neime; cnié ron imcoipce noo g no tuaite, no NOv
{mpeagna, no botan. 1y bla cpuét ann . '

:Clao bla; cpué pon incoirce vuae, na upclaroe, no nat, no
feanc, no rectb vuae; am 11 cpué ann fn na 1an o0 vuliur, et
incoirce clad no cona.

CCorurotiten cnpita Tpa ponr na hatbireo; ocup panna an ailf
ocuy polongao caichgpt an ailt 1apum, .

Caitge Tipe TNa .1. fuga ocur pugx anp macatb vipe ocup
Lotngreatard, ocuyp con.ur U TuasS, 1o rlotgead ocup congbail,
OCU{* NOZA.

Caichge naite .1. 1me ppur a aenun, ocup a plaige ocur a nup-
Teaptad, ocur a coctard ocup glanad a-ngneallach an aimrip
cua ocup aenass, ocur Vo1 ap am ruilid vo caé cobaip apaiti. Hi
ourl1 castge 0o punn, ouplt romaine.

Bomarne aile; a vopav vo neot vo nala vé 1Ttip, ocur vipe
ar upba.

Caip—co dineanap ron ?  Hin; uan molr 1 cuasllt vo Tircarl
ay Tarly, uan bommmo ana 06, vaprarF ana TRt cona ninotard;
oA 1na ceatain, cotpaé an a re, bo ana hotc, cuic reorT ana
00 véc; alr iv yeoir gabla aoa ¢commeiv, mad Fp1 neite fo-
fetrean, ocur achgin an aite vo 1me indpic, ocur bett fo patup
co ceann thbliadna.

' The eye. The eye fixes the boundary, if two points of it remaln, ie. by run-
ning a straight line between these points.

* Are wenting. The letter which Dr. O'Donovan read as ‘p* in the word

‘rnebav,’ seems the usual form of long 1 which precedes ‘ ’ when that letter is
doubled. . .

8 Roads. For the different kinds of road among the ancient Irish, vide Cormac's
Glossary, edited by Whittey Stokes, Esq.; also C. 806-7, and Blook of Rights, pp.
Ivi,, et se7., Dublin, 1847. For rules as to the penalties incurred by persors
fnjuwing roads, vide Ancient Laws of Ircland, vel. iii., [p. $03, 507, 309,
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A water'miark J Lo s district defined by the water of a river, or
of a lake, or of & well. Boundaries are defined by these if they
run in a straight direction.

An eye mark: i.e. a district defined by a mark of wood or of plain,
of tree or of stone, or by a mark of earth. This is the district
estimated by the eye', and boundaries are defined by these, if the
two certain heads which are to this division be known.

A defect mark : i.e. a district defined by want of land, ie. a
declivity, or a sedgy place, or stony vale, or track of an old road.
Boundaries are defined by these, if antiquaries are wanting.*

A mark of division : that is a district through which the water
of a streamlet flows where the two ¢ coarbs’ follow it, they bemg on
either side of it. Boundaries are settled by this.

A way mark: that is a district marked by the road of a king

MENTS OF
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or a people, or a road of carriage, or a cow-road. These are district

marks,

A mound mark : this is a district marked by a mound, or ditch,
or rath, or foss, or any mound whatever ; for this is the kind of
district into which it is not proper to enter, namely, a dlstnct

bounded by a ditch or stone wall.

Boundaries are settled by these kinds of land marks; and they
divide the stakes and sustain the fines for stakes afterwards. -

The liabilities of land now, ie. service of attack and defence
against wolves and pirates, and attendance to the law of the terri-
tory, both as to the hosting and feeding, and service of defence.

The liabilities as regards roads,’ i.e. a fence ts required for it alone,

and ¢t ¢8 necessary to cut them and cleanse them, and remove their

weeds and mire in the time of war and of a fair, and because it is

expected that each should assist the other. He (the owner of the

road) does not deserve damages from that, bu¢ he merits profits.

The profits of stakes are; the produce which comes of them in- °

the land, and the ¢ dire -fine for cutting them.

Question—How is this paid for? Answer: a wether lamb for
removing a stake from its place, a she lamb for two, a ‘ dartaigh -
heifer for three stakes with their appendages ; a ¢ dairt -heifer for

four, a ¢colpach’-heifer for six, a cow for eight, five ‘seds’ for

twelve ; but they are ¢ seds’ of graduation of the same value, if it
be known that they belonged to a dignitary, and a restoration of
the stakes to a perfect fence, and to be security for its cafcty to
the end of a year.

VOL. IV., . 4 B 7
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. JW"' Somame Tife; 1T £19, ocuy peq, ocup innaip, ocuy uiyce, ocuy
co.-r.,. muin, ocup mbéan, ocur tarca, ocur fnice 7nt. S

ANCY.

- C.81.

Somaine naiTe ; 1TINe OCup & T ocur mgﬂ&, eeﬂ’:eonc bu
annao. -

[Cartés cetpatna; Tu catice pit oo purord 1. carcée a ningine,
ocuyp caitce @ nadace, ocur carcée a mbel; caichée a ningne
00 neod conpcapa, ocur conclaio, ocuy rlaice; caichée a nod-
aipce vo nech gpuinte, ocuy conpcapart; caichée a mbel vo
neo¢ gatber 0o penuib na comaigrech.

Co mivevan Tna na cartee 10, ocuy co hepametan? befwhan

‘comargted mnpaic vo mer na pogla, ocur porenchan pen pola [1]

nanaib na comargted tan a efpr. Ma pép pola [1] a polala pean
N0 NO DX NOING ocup Pén ua1o 1 Taeb apemn bera pfu M pen
vompger. Muna be pep, gatbthen viablav poécnaice uao vy,
no apbaim, amal bir mep m pedip 1 pampude pa 1 ngemyude.

"Ouime caréce TNRQ .1. 1mpedain Tap Tip oo ceile 1. apag,

ocuy arcped, ocur pollrcut, ocur potla, ocur an, ocuy aiperiu. ]

~ Caup—card 10D putnecasche? .1. betm Fe0a, ervin a3
reada ocur achatf peada, ocur pogla peada, ocur Lora
g peada s Daip, coll, cutleand, 1bup, 1undiuy,

.ochza¢, aball. - Cuic reoic a noipe cach ae; bo buin-

beime, colpach ina ngablasd, Daipe ma cpaedbasd.

(chatg peaoa 1:ep.nn, roil, reerch, caep,mn'o, berche,
team, 1oa. Do a noine cach ae ; DA ina cpaedu.

Fopla peada: Opasgean, Ttpom, peopur, fincoll, cni-
tha¢, castne, cpan®d pip.  “Daipe a ndipe cac ae.

V Their joints. There is some defect in the MS. here.

9 Birch.—* Beithe' is found in some ancient glossarics as a gloss on ¢ Buxus,’ the
Box-tree. It is now applied only to the * Birch.’

? Idha. Dr. O'Donovan does not give an English equivalent for this term.
Prof. O'Curry suggests ‘Palm.' It is, under the form ¢ Iodha,’ commonly trans-
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The profits/of |the Jand are: every produce which it bears, both Jove-
wood, and grass, and berbs, and water, and sea, and harbour, and "Ca?'r_:
what the sea casts ashore, and waifs, &c. AxCTY.

The profits of roads are: their ¢ dn'e "fines, their strays, their
joints ;! four cows they share.

The trespasses of cattle, now ; there are three trespasses by
them, i.e. the trespasses of their nails, and the trespasses of their
horns, and the trespasses of their mouths; the trespasses of their
nails by separating, and tearing, and plundering ; the trespasses of
their horns by goring and tearing ; the trespasses of their mouths
by what they eat of the grass of the neighbours (co-tenants).

How now are these trespasses estimated, and how are they paid
for? A worthy neighbour is brought to appraise the trespass, and
grass of equal value is given at the decigion of the neighbours. If.
the man who has committed the trespass has grass of equal value, let
him give grass in the side or head of a field to the amount of the grass
which he has plundered. If he has not grass, let double the hire
be given by him afterwards, or produce, according to the appralse-
ment of the grass in the hot or in the cold season.

As to the man trespasses, now, ie. passing over thy neighbour’s
land, ie., ploughmg, and residing, and burning, and castmg him out,
and driving, ar” xamining.

Questmn—-—What are the man trespasses? Cutting
trees, both chieftain trees and common trees, and
shrub trees, and bramble trees. '

The chieftain trees are; oak, hazel, holly, yew, ash,
pine, apple. There are five ‘seds’ for the *dire fine
of each ; a cow for cutting their trunks, a ¢ colpach’-
heifer fine for their arms, a ‘dairt -heifer for their

branches.
The common trees are ; alder, willow, ha.wthorn,
mountain ash, birch,? elm, ‘idha.’® A cow is the
‘dire’fine for each ; a ‘dairt’-heifer for their branches,
" Theshrub trees are; blackthorn, elder, spindle tree,
. white hazel, aspen, arbutus, test-tree.* A ‘dairt’~
heifer is the ‘dire ’fine for each.

lated ‘ yew,’ but that tree is named before as ¢ Ibur.’ It nuy be a species of pine.
The translations given for ‘ peopuy,’ ‘cnano pin,’ and ‘narc,’are only eonjeetunl.
4 Test-tree.—Some tree probably from which lots were made.

VOL. IV. L2

.



Jupa-
MENTS OF
Co-Tex-

AXOY.

148 Dpeacha Comarcheepa (norpo. '

Usra' “pearoes 'puarch, nasc, arcean, opir, proech,
eroean®, gilcach, rpin.  Cupa a ndipe cach ae.

Caip cav 100 vuinecaiche? .. comanam cav 14T NA CINTA VO
niac na oafne pup 1n pepann in & écmap rn. Deim peva -1 Tercao 1n
peva co hinolistech. Ochtaé 4. n cpanv puip. " Cuic peoiT 4. va
vecnt vaba. Do buin-beime .s.manachgin. Colpach.i. olc Tenepald
fn achgin. “Vaipc 4. certp peupall v ap peireo. Do anvipe cach
@e 1. ocup nf tuc anachgn ap aipo. Va1 pc.t cart pepepald 1 nou
gabal na poola .. an colpaé e pepepald, ocup 11 vme ap archgn 4. no
i ap pamape. €1vean .. Lot viu cpaeb in cuitino 11 6 Lan oI bun-
beime 1n e1pND; no Let o1 Fabal 1 caitino 11 6 Lan vip1 bun beime

eipno.  Cupa .1 T pepupall, no bep piu a pepeapatl ma oine.

~

. beim peada no a Lompuaro, 0o panan cad na o iy 1. asthgm
mopic ineié no bponnzan oé, ocur cuic reorc na vine. Céc nf
comppuid caé prd Pt apals ; ap scart peét naiuy peada, ocay
rett naichig peada, ocur recc yozla peadva, ocur yel lora
feaoa, ocup arain dine caé ae. ’ e

g peada ; oaip, coll, cuilenn, wunoruy, tbap, oétad, aball.

‘Oine noanpac; bo reite 1 coincgean oa ban apu, ocur vam
retde 1 coiprgead va pep ara, ocur a pornad co nvenorce a rlaine
4.t minn ocur bocop ocup lemladt naipe €o TIAazad DA Mep
tapr 1n cpetr; alt let vo bert paip gopadb rlan. € mbun-
beim, bo 1nd, ocuy cuic reort a vine. Colpaé tna mon Fabla, no
ma dainbnt bega, vait ima cpaebarb. 1y amne oipe caé amnig
yeoa o1b.

Oain; crd vombein naspechup h1?  Hin—CC mear ocup a rarpe;

VA sizth. A cow was worth 24 ‘screpalls, and the young heifer ealled a
¢ dairt,” was the sixth of the value of this cow. =

? A cow-hide. Dr. O'Donovan remarks on this. The original is certainly in-
correct hera. It should be, “ For the barking of the oak to the extent required for
tanning a cow-hide, a pair of woman’s shoes is the ¢ dire™-fine.” See O'D. 1677.
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The brambletrees @re ;- fern, bog-myrtle, furze, x""";' :

briar, heath, ivy, broom, gooseberry A sheep is the CoTex.
¢ dire fine for each. : -

Question—What are the man trespasses? ie Iask what are the crimes
which people commit as regards the land besides these above mentioned. Cutting
trees, Le. cutting the timber unlawfully. Pine,i.e.the fir-tree. Five ‘seds,’ Le.
which amount to two cows.® A cow for cutting their tranks,ie.for compensa- 5 Ir. 0f
tion. A ‘colpach’-heifer, i.e. of the value of eight ‘screpalls’ as compensation. A hich come
‘dairt’-heifer, i.e of four screpalls, i.e. for a sixth!. A cow is the ‘dire’- 2 0%
fine for each, ie. for he did not bring their compensation forward. A ‘dairt’-
heifer, i.e. of four ‘screpalls’ as ‘dire’-fine for the branches of the bramble trees,
i.e. for a ‘ colpach ’-heifer of the value of six ‘scrcpalls’ and ‘dire’-fine is kers put
for compensation, i.e. or it is for a ‘samhaisc’-heifer. Ivy, i.e. half the ¢ dire’-fine
of the branches of the holly is egual to the full ¢ dir e *-fine for cutting the trunk of
the ivy; or half the ‘dire’-fine for the branches of the holly is the full ‘dire "-fine _
for cutting the trunk of the iyy. A sheep, i.e. of the value of thres * screpalls,’ or
worth two ‘serepalls’ ts dus as its ¢ dire’-fine.

That is, for cutting of trees or stripping them, full ‘dire’-fine is paid
for each, i.e., a perfect compensation for the portion of them which is
damaged, and five ‘seds’ as ‘dire’-fine. Butall trees are not equally
noble; for there are seven chieftain trees, and seven common trees,
and seven shrub trees, and seven bramble trees, and the ¢ dire’-fine
- for each is different.

The chieftain trees are; oak, hazel, holly, ash, yew, pine, apple.
The “dire -fine of the oak : a cow-hide* ts due for stripping of it
the barking of a pair of woman’s shoes®; and an ox-hide for the
barking of a pair of men’s shoes ; and also to cover it until the test
of ita recovery* is had, i.e., smooth® clay and cow-dung and new milk
are to be put upon it until they extend two fingers beyond the wound
on both sides, and halffine shall be for it until it is whols. For
cutting the trunk a cow 4 paid, and five ‘seds’ are its ‘dire’-fine. *
A ¢colpach "-heifer is the fine for their great arms, or for their small *
oaklings, a ¢dairt -heifer for their branches. The ¢dire’-fine of
every chieftain tree of them is such as we kave now stated. "

Oak : what gives it dignity? Answer. Its acorns and its

3 A pair of woman's shoes. That is, as much bark as would tan leather enough
to make a pair of woman's shoes.

¢ The test of its recovery. 'l'hutis,nnti!i’tisucnred lgmmttbe effects of the
weather. - N

§ Smootk. The Irish word read as ‘mnn’ may be ‘ininn,’ the original being :
doubtful. .
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va; colL? ot maep octpalcael ; aball? a meay ocur a purc; tbap ?
'00.1-,,_ a aigoe raena; cutlenn? pen fop apawli imn i, ocup peinye

. AXoY,

——

uls, aét a noilrt ocuy pooilyt.

capparo; winoiur? polaé ocup qusliaroa, ocur let anad aipm.

oltach? a b1 « Tulca.

(Cchard peada; pepen, rail, bete, tem, cruched, 1oad. cmru:omb.
bo bunbuime caé ae, oaine fna nyable, caepa ma cpaeba, cutc
Teo1t ap eapba. .

Foola peava; reerch, DRargean, tpom, peopur, CRAnn IR,
eroleann, pincoll. Colpat bunbeime caé ae; cuic reort ap eanba,
aét opasgean, 00 panavaAp raAINve cuic peorc 1. dpadnead bir
1 pal eavapba vo poipidean, no opargean cubpa. :

Lora peada ; ONIT, axTeand, praed, rpin, sileach, nart. Leacla
1 vilpe an aen Faiy, ocuy dAINT ina neapba. 1T dmne vo panaovan

"Oetbip cpamo a f1d (,:omwtoefa, ocur can oetbip pnard.
“Oetbip snard o p1d netrev, ocup cm vetbip cpano.  8made a
$10 neired no co mbencap uile, ocur eneclann mo o bencan.

“Va ba ocur bo invlaeg ocup colpaé ol repepall Tt dipu
na nained peda. Lul,gach ocur colpach oét renepall ocup vapc
certu tenepall, « T nachgma.  Latget ocup colpad oéc
Tenepall, ocur dAINT certnu renepall, Tnt o1 na nached peoa.
8amairc ocup daINT cettnt repepall, ocup vanTaro oa renepall
a Tt nachgena.  Samaipe ocur Daint cettpu pepepall ocur
oaptaro va pepepall, Tt oipt na poola peva. Colpach e
Tenepall, ocuyp 'oom.caro oa penepall, ocur caena renuputll,

- ] ncnchsena

1 Nobls structures. That is, the highly prized pleces of furniture manufactured
from it.

8 Fer for araili inn sin. This phrase was left untranslated by Dr. O'Donovan.
Professor O’Curry rendered it, * This is the same as inviolable grass™; a meaning
which seems very doubtful. It may mean, “ A man upon nothcr in that,” and
refer to the use of holly sticks in fighting.

~0
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- nobleness ;, hazel} ; its nuts and its ‘wattles ; apple? its fruit and

its bark; yew? its noble structures! ; holly?  fer for araili inn sin,”
and the axle-trees of chariots are mada of it; ash? supporting of
a king's thigh, and half furniture of his arms. Pine? its being
in the puncheon.

The common trees are ; alder, willow, birch, elm, aspen, ‘idhadh,’
mountain ash. A cow is the fine for cutting the trunk of each, a
¢ dairt’-heifer for their arms, a sheep for their branches. Five
“seds’ is the fine for their lopping. ’

The shrub trees are,; whitethorn, blackthorn, elder, spindle-tree,
test-tree, ivy,® white hazel. A ¢colpach’-heifer is the fins for
cutting the trunk of each; five ‘seds’ for their lopping, except
the blackthorn, for which five ‘seds’ are paid, ie. blackthorn
which is in an unprofitable fence* (broken down) which is passed
over, or sweet-smelling blackthorn.

The bramble trees are; briar, furze, heath, gooseberry, broom,
fern. ¢Leacla’is forfeited for one sprig, and a ¢dairt -heifer for
their lopping. ’l'hey are a.ll thus pa.ld for, except the right and
the full right.

Jube-
MENTS OF
Co-Tex-

AXCY,

There is a difference of tree in a oco-occupancy wood, without -

any difference of class. There ts difference of class in a sacred
wood, without difference of tree. T'here is ‘smacht’-fine in &
sacred wood until it is all cut down, and honour price ¢s paui for
it when it is cut. -

Two cows and an in-calf cow and a ¢ colpach " heifer of thc value
of eight ¢screpalls’ are the three dire -fines of the chieftain trees.
A milch cow and a ¢ colpach *heifer of eight ¢ screpalls’ value and a
¢ dairt’-heifer worth four ¢screpalls,’ ars their three compensationg,
A milch cow and a ‘colpach’-heifer of eight ‘screpalls’ value and a
S dairt'-heifer of four ‘screpalls,’ are the three ¢dire’-fines of the
common trees. A ‘samhaisc’-heifer and a ¢dairt’heifer worth
four ‘screpalls,’ and a ‘dairtaidh’-heifer of two ‘screpalls,’ ars
their three compensations. A ‘samhaisc’-heifer and a ¢dairt’-heifer
of four ‘screpalls’ value, and a ¢ dairtaidh *heifer of two ‘screpalls,’
are the three ‘dire’-fines of the shrub trees. A ¢colpach-heifer worth
six ¢ screpalls,’ and a ¢ dairtaidh -heifer worth two ¢ screpalls,’ and a

- sheep of the value of one ‘screpall,’ are their three compensations,

s Ivy. The Irish word here is ‘eidleann,’ whereas in the text before (line 2, p. 148)
itis ‘eideand.” Dr. O'Donovan regarded them as different forms of the sxme name ;
Professor O'Curry suggested ‘ woodbine’ as the translation of ¢ eidlcann.’

¢ An unprofitable fence- Fal eavanba may possibly mean ‘a fence between cows.®
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152 bpeacha Comarcheepa CCnoro.

Tt 'renpaitt inotib 1o dichgim ocur e ineid pin 1 Tan .
1 a 1o comicheapa, ocupr nt pit nf na ngablab, 7nt. Mao «
1o nerire betroe 1muno, et reppuill mmotetb an vine, ocur va
Tenepall ap archgin, ocur o Tnian ina ngabla, ocuy a reiread
ma cnpaebatb.  Cnar archzm vo aipechasb peva tpead 1 oine vo
athetab peada; a nachgim pin 117ed 11 Die vo poglard peada.

Cunpdba Tipe ona, 1ounacaite. bapzats a T cuatlls
cona nindreach, Dapc ina cuic, colpach ana hochg,
cuic TeofT ana ‘Dovec, ocur archgin la cach na; ocup
beich po cinard na bepna® co cean® mblicona.

Cupba Ttine vona 1. pineitbe n pepaino wvono. 1ounacaite .1
11 onta vona vaimb eiive.  Vancaip 4. i piu va pepepall. Co na
ninoceach.i.cup anf 1 toich noip vuchay by opno a hinve, in chelach.
Vainc 1ina cuic o coritpu pepeapmll. Colpaé . olc pepeapall.
Cuic re01T .1 oa Tecaic va ba, o 1an put. Cichgin La cach na
. amchgn n aite Lo caé pmadc mb 1in, ocuy vame o by ann in he.
Deich £0 cinaio .1 cop poclat commchiyz 1 apbe. Co ceanv
mbliaona .. ap 1m ne co porb pen bunao 1 nanciTin @ tepargchs.

[Oapzarg 1 Tiu cuaillib] 1. varepepall o munconts ma tulas ;
oane cerchpu penipuill ina cuic .1. Lulat 1n Deoparo ocur mevon-
tal tar in uppard.  Colpaé ocht pepipuill a meovontas las 1
veonard, ocur bo tnolaeg o uppad, ocur Lula in uppard, uain
hott peppuill o upnad ina lulat, ocup bo 1nolaek pe penepall

10f its being repaired. That is, acknowledges that it has been properly
repaired.
* Smallest offence, ie. cutting three stakes. Middle offence, i.e. cutting five or
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Three ‘screpalls’ both for compensation and ¢ dire "-fine are pasd J"W;'
for them when it is in a co-occupancy wood they are, and there C:T'l"n-
is nothing for their large branches, &e. If, however, it be in 4xox.
¢ dire’-fine, and two screpalls’ as compensation, and its one-third
for their arms, and its one-sixth for their branches. The compen-

. sation for the chieftain trees is equal to the ‘dire’-fine of the °

common trees ; and the compensation for them (the common Wm)
is equal to the ‘d1re "-fine of the shrub trees.

But cuttlng of land is man-trespass. A ‘darta.lgh’
heifer is the fine for three stakes with their append-
ages, a ‘dairt -heifer for five, a ‘colpach -heifer for
eight, five ‘seds’ for twelve, and compensation for
every one of them ; and he (the trespasser) shall be .
accountable for the injury of the gap to the end of
a year.

But cutting of land, i.e. but the ru.l cntting of the land. Is man-
trespass, ie. this is trespasses by the people. A ‘dairtaigh’-heifer for
three, L.e. of the value of two ‘screpalls’ With their appendages, ie
with the thing which is natural or which is proper to be on them from the root,
the slender twigs placed across. A ‘dairt’-heifer for five,i.e. of four ‘screpalls®
value. A ‘colpach’-heifer, ie. of eight ‘screpalls’ Five ‘seds.,’ ie. which
amount to two cows, i.e. altogether. Compensation for every ore of them,
i.e. the restitution of the stake fence with every ‘smacht’-fine of these, and
it was persons that broke it in this case. Shall be accountable, Le. until
neighbours {co-tenants) appraise thestakes. To the end of a year, ie until the
time that the original proprietor admits that it has been repaired.! -

A ¢ deirtaidh -heifer is due for three stakes, i.e. two ¢ screpalls’
are to be paid by a foreigner for the smallest injury ;* a ¢ dairt "-heifer
of four “screpalls’ value for five stakes, i.e. the small offence of the
stranger is the same as* the middle offence of the native freeman. s Ir. 4sd.
A “colpach’-heifer worth eight ‘screpalls’ is due for themiddle offence
of the stranger, and an in-calf cow from & native freeman, and it is a
small offence of the native freceman, because the middle offenca of
the stranger is the same as* the small offence of the native freeman,
for eight ¢ screpalls’ are due from the native freeman for his small

offence, and an in-calf cow worth sixteen ¢ scmpa.lls’ for his middle

eight stakes. Greatest or higbest offence or treapau, i.e. cutling twelve stakes,
and making Ly so doing a full gap in the fence.
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Ded ind/ medontas Lai) ot bo molaeg o veonard mma clertr L ;

c@r,,.' CU1C T'€01T DA TECAID DA bu opnad ina clerty Lai.

ANCY.

0'D. 406.

[Ciax o pmt, 1N e1puice 10, OCUY CINNUT O 1€FAD 1N D repepuld
1 na o coasllib P 4. otar oo mupchuprarb Ltech éumn ocur
Lerch ceille, renipull uachutb m oa cualle vib 1. Lert penpull
o ca¢ prun o1b .1. aon muncupda coonary ocur repupall wad
it Tner cuaille .1. viar o mupchupta lech cumn ocur let
ceille  anm, ocup renipall uata i oa cuaille, oCurT TRIAN O
mupchupra coonuig, repupull o cach pip 01b m caé cuaiile vo
na Tp cuaillib eile .1. ot mupcupta coonasg ano, ocur ocht
rcmpmu, ocha 11 na hoét cuallb. ]

Otz opba nard aclardead ; aupba neisné a Lo, pia
Lonasd, pra plastard cra booé.

ta opba nav aclaiveawn, .1. arta pinebevoa oo bepapn ap m
fenano, ocup noco cabap aclaroe piach ap n ©1 vo nfiac. Cunbda
neigne, .. bpureo ap eicin nepin plog, 1. pon teiteo ne rlog: Ria
tonaib, 4. na rlog ipin. Ria plartaid, a. pap na plachb, cibe
fFlaiche 10T, mana uapacup conan ale. ) )

(Cca aupba ceana na® aclarvead: aupba nimfeadna
raipe muilin®, no ouinchige, no memdpa, no paine
ouint pi§.  Cocomapcap uile, apur rean parac la
peine, no Uancup gach gurde; upba pia collatd, jua
nalascpatd.  “Duntap ca¢ nopdba,

OCca aunbdba ceand, .1. ava piperpeva cona cenmota [in, OCU NOCO
Tabnat aclaror prach ap 10 T vo n1iat. (Lupba nimpeawng, 1. in
rinepe Do niten neprn neimpedain oo bepap ap amup in mulino
n Tan Licen ac venam a yaippe.  ‘Vuipchige, 4. mopn. Membna,
a2 bice. 8aine vuini niF, .1..in tan bicen ac a venam. Cocomarican
uile, 4. appmioin wle caé nimb fn opIR I pepaing, 1. apapatc
Cén vUNAD, N0 DUNAD CeNn WMAPALT.

V Cultings. That is, breaches, or gaps,
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offence, and 'an/in-calf dowfrom the stranger for his highest offence ;

" five ‘seds’ which amount to two cows are due from & native free-

man for his highest offence.
By whom is this ¢ eric -fine paid, and how do the two screpalls’
proceed from the three stakes? ie. two of the foreigners being

MENTS OF
Co-TEx-
AXcrY.

of half sense and half reason pay® a ‘screpall™ for two of those s fr. 1%..'

stakes, ie. bhalf a ¢screpall’ from each man of them, ie. one
sound-minded foreigner who pays a ¢screpall’ for the third stake,
ie. two foreigners of hslf sense and half reason in this case, and
a ‘screpall’ is paid by them for the two stakes, and three sound-
wminded foreigners, every man of them pays a ‘screpall’ for every
stake of the other three stakes, ie. there are eight sound-minded

them,

foreigners in this case,® and ewht‘screpo.lls arcpaui by them for ® Ir. In ir.

the eight stakes.

There are cuttings' which are not sued for ; a forcible
cutting before a host, before provisions, before chief-
tains of any kind.

Thero are cuttings which are not sued for, i.e. there are real cuttinp
which are made in the land, and fines are not sned upon the person who makes

them. A forcible cutting, i.e. a forcible breach before the host, i.e. in
flying before a host. Before provisions, ie. of these hosts Before

chieftains, ie. before the chieftains, whaurverchle!taimtbeybe,if they had - -

found no other passage.

There are cuttings also which are not sued for; a
cutting for carriage at the construction of a mill, or
of an oratory, or of a shrine, or at the building of

a king’s ‘dun’-fort. Leave is asked about them all, -

for it is an old maxim with the Feini, “ for every
supplication is pleasant”; a cutting before bodies,
before pilgrims. Let every breach be closed.’

There are cuttings also, ie. there are real cuttings also besides these, and
they bring no claim of debts upon the person who makesthem. A cutting for car-

riage, &c., i.e thereal cuttings which are made by the carriage of things drought
towards the mill when the construction of it is being made. Of an oratory,.

fe ofalargeome. Of a_shrine, iie. of a smallone. The building of a
king's ‘dun’-fort, i.e. when it is being done. Leave §s asked about
them all, i.e. permission to do every thing of these is asked for of thcowner of
the land, i.e. consent without closing, or closing without consent.

% Bs clossd. Or, let every. gap or breach be closcd, or every breach is to be
closed. . .
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ir ceép.uméa N DANLAVA NO NA DANTI ND 7L, « cedTan ve.
Mao cen ampiapade, cen vunao, iy Let.  Ma no epcertupn, ocur nt
comapletcten 00, 11lan v1X Nounda, mana ouna, 1~ cechpameha.

(Cnup rean paraé Lapeine, 4. anp 1 yencinved 0F 0 pe N
penechaip, -1. 11 cechpameain vapcaca, nona vameciino. Ho Liancup,
A wlgen, 4. ip Lancop canets he o bewtin aca gwd. Unda pia
cotlarh, 4. na mapdb, mana pagbad conaip mle. Ria nalaiépaid,
4 pep 1 Luét Tert ma amlitpt. Duncap caé nonba.i. vuntap caé

rineipro o1b 1n, up mana ventap noco ylan.

O1ax natcomancap in tan orlaicten fnt verchbiper, ocup
DUNTA, FON 1NDUT ceTna, trlan vo. Ma po dunav, ocur 1 meruy
anvar amuil no but, a nor5arb arp M opoé 1me 1ctan uaorum.
Mont po oun fTip, tccap rmaét na ommgne uao. Mana
atcomanczan 1T, ocur vuntap amuil 1o buy, irlan vo. Mapa
olc, 1cad rmact omngne tamre. Muna vuna 1T, 1cad TMact na
omgne, ocuy Led cuic 1eo1T, an n1 achcomanc.

Comicheach Dono bip scip Da Tip PUEK Lan imipée ;

b0 perrean umpy, TMAR 0 PIN TIRE, ocur anpailt o FIR

imince. : .

Cuic peorc anain ocur ccain, ma Dichmaipe, achc
ain ergne; n1 haclaroe ain bo Do tanb.

-

Comicheach ©ono b1p 1ITIR DA TIN,.I ITIN DA FERAND, 1N TN 0 NX
™ ot .. uap noco npusil conaip @cr pein. DUVig1v Lan imipde, 1.
©0 Lecuo vo. O pIp TING .. 0 P n pepamo. Cnpaily, 4. ap m
comlin biap 6 pip bunco 1na noegard 1. uain noco nuil conaip e pefn,
ocup 1iplan o caé pogmil ©O vena pp na comartcib, amuil compuch
napme.

1. OCca annao aclard oligear caé comarcheaé via paite .1. C;n,
cen beola, cen not, cen botup; dLizrd Laniminée Tap caé Tip a
comitaé ber nearam o, act irred invar na oliz, rerup uimpe,

' Road. Or unless another road could be found.
8 No road. In O'D. 407, it is called a district, “cin Tomn cin beolu,” “without
an opening at the front or the rear.”
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1t is the fourth'of the “ dartaidh’heifer or of the ‘dairt’-heifer that Jopa-
8 due for it, &c., for either of them. If without consent, without mz.’
closing, it (¢he fine) is one-half. If he has given consent, and that Aver.
he has not advised him to it, it (the penalty) is full fine if he ~
closes, if he does not close the gap, it is one-fourth.

For it is an old maxim with the Feini, i.e. for it is a perfect
old decision according to the ‘Feinechas™law, i.e. it (the fine) is a fourth of the
‘dartaidh’-heifer, or of the ‘dairt’-heifer for it. Supplication, i.e. clement,Le.
he is the more clement for being supplicated. A cutting before bodies, ie.

. of the dead, unless they find another road.! Before pilgrims, i.e. before the
. people who go on a pilgrimage. Let every cutting be closed, Le, every

true cutting of these is closed, for unless it is done (closed) it (e act) is not guiltless. - '

If leave be asked, when it is breached® with necessity, and it is *Ir.Opened.
closed in the same way, it is guiltless. If it has been closed, and

- it is worse than it was at first, the damage done in consequence of

the bad fence is paid by him. If it has not been closed at all, the
‘smacht’-fine of the damiage is paid for. If permission has not been

asked at all, and it is closed as it had stood before,® it is guiltless, *Ir. Asit
If it be badly dome, he shall pay fine for the damage done by it.* of; gperie -
If it be not closed at all, he shall pay the ¢ smacht -fine of the
damage, and half five ‘seds’, for he did not ask leave.

A co-tenant who is between two lands is entitled -
to full passage; six persons are o be about them
(the cattle), three from the owner of the land, and
three others from the man of the passage.

Five ‘seds’ are payable for driving in and out, if
without asking leave, except in case of forcible driv-
ing ; the driving of a cow to a bull is not sued for.

A co-tenant who is between two lands, Le. between two farms, {.c.
in the land from which there is no road,! ie. for he has no passage himself,
Is entitled to full passage, ie. to be ceded to him. From the owner
of the 1and, Le. the owner of the farm. Others, i.e. for the proprietor shall
have an equal number after (minding) them, ie. for he (the co-tenant) has not &
passage himself, and he is not amensble for any trespass which he may commit
against the neighbours, as running of the wkole stock or drove.

There is one stay which every co-tenant is entitled to from the

other, i.e. in a land without an opening, without a road, without

a way ; he (the tenant) is entitled to fiill passage over every co-
tenant’s land that is next him, but the manner in which he is
bound fo pass is, with six persons about him, three persons
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TIMOR O IR Tife, OCUr Truan o pin fmipte oia ndlutad
felmav, anp na poleatan pon Tip. ‘Via mbe botanpve,vo pollasgean

rarve; via mbeo va clad fme, no of copard, avruscean Leo an av
praoaim annpnt. - 1p ve arpubnod, bpeoaro piavain ; muna beo
‘att 'von vopnpann ni htmt:ecom la puroaib; i1 ve umubnu‘b, ni

bpucao praoain,

Cuic peoit anam, « inuno .. mo. Ctain, 4. mach, . ap. Ma
vichmaipe, 1. ni uap conap s, no nf coemnacap gabad fme. éc
ain eigne, .1 uap 1iylan eiprve. OCin bo vo Tanb, .1 cuic P01 D&
Dect oa ba nan, ocup 1y Tap Lan 1me, ocuy Lech in pein mana be fme
Ma vap Let, 11 veona cechpaméa na oa bo. Mé van Lan fme in ach-

. Lumpan. ip bo. Ma 'oap. Let ime, 11 Teona cechnamia na bo; mavo cen

O'D. 407.
Sie,

me wm. 1rammrc.

. [Tip cin Torn cin beolu bir 1Tin Da pepunn cm conaip. Ma
ip recht cumuluy, vaipee, cacha Tpeimre ap conup votb o
ninmib. -Ma Tip cumuile, no Ty cumuly, 11 on cinn bliadna co
ol bebp. Mao aon conuip, 11 molt cacha Tpeipt, ocuy 11 TR DA
rett cumula 17ooUIN ; MA TIN DA cumul IMUNNO, NO TR1 cumuly,
11 110 cechpumad bliaoun, ocur 11 Do ettup pine ata uile. 1n
TGN 1 VO FNE, I ANN I TRIAN O FIN TINE, ocur apaili o pen
1meqce, ocur muny Taporom 11, 1plan 0o « bpeich Tanir; no
ono, na pogla Do venuic chenu cen icc. '

Finic von comaiche.
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from the owileér\of theland, and/three persons from the man who Juno-
seeks the passage shall attend to keep them (the cattle) close to the ot -
fence, in order that they may not spread over the land. If he has Awcr. ~
a way, this may be omitted; if there be two mounds to it, or two
stone walls, he is restrained by them for they are a kind of witnesses.

" From this it was said, “the witnesses are not to be removed ;”
unless they are but of the one side, they shall not be passed ; and
from this was said, * the witnesses are not to be removed.” .

Five ‘seds’ for driving in, Le over, i.c.intoit. Out, ie. out of it, i.e.
fromit. If without asking leave,ie hedid notfind another passage; or he
was not able to pass along it. Except forcible driving, Le. for that is-
guiltless. The driving of a cow to a bull, i.e. five ‘seds’ which amount to
two cows for this driving in, and it is over a full fence, and the one-half for the same .
if there be not & fence. If it be over a half fence, it (the fine) is three quarters of
the two cows. If over a full fence into bare grass, it is & cow. If over a half
fencs, it (the fine) is three quarters of the cow; xft.bm be no fence at all*it is a » Ir With-

‘samhaisc -heifer. out fence.
This is a land without egress or ingress, which is between two

lands without a passage. If it be a land of seven ‘cumhals,’ there

is & ¢dairt"heifer every season due for allowing them a passage

for their cattle. If it be a land of one ‘cumhal,’ or a land of three

¢ cumbhals,’ it is from one end of the year to the other. If it be

one passage, it is a wether every third year that is due, and itisa -

land of twice seven ¢ camhals’ in that case ; but if it be a land of -

two ¢ cumhals,’ or of three ¢cumhals,’ it is in the fourth year, and

all this is by (in the case of ) an outside family. When it is by (in

the case of ) the family, then it is one-third from the owner of the

- land, and another third from the man of the passage, and if he does

not concede this (right of way), it is guiltless for him (the owner of

the cattle) to bring them over it; or, according to otkers, he is to

pay the damage which they may commit on the occasion.

3 To be removed. The original is defective here.

. ' Ends the subject of the co-tenmcy.'
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BezJuoa-  (Cnnrom hi caungillid camngille an bechard; alrorioe

bech brecha ‘

vaungille nainid tap oip ber da neyom cach Llech, cla
pa merc ciax pa lauget; ap 1ir a Tapgillib depoaip
a mbpecha a Draipree, a cethaid, a Woige ap.cechap-
ooic Tine .ber oa nerom, dlegaic rerve Oeolaich votdb
De « Loixid 1ap naimpepaid ruine. :

Cnnpom .. annpa em 4. ooty N1 caangiLlib 4. 1 vo na geat-
Unb voputneada 11 1 puitA vo neat rcar pe eall toptneatd va bein e
vap ceano na meat 1. geall oa repepall. CLiopive 4. mplempo
reirroe peall toptneat onno, Hro annpa a. geall oa repeball Tan
T1\ 4. 0 Lu¢t na peanan® 11 neayru vo1b vo sat Letd, pria va taeb ocur

FMa ox napceann i tine. Cia pa me1t 4. ;1o beg 1o mon he .1 1,

peanano no n« beid. OCp 11 & Tangillid g uan iy ap cabape HitL
voputnig vap a ceano bepap bfmt';emnar oppo. (C oTaippce.s-1man
gleit. O ccinaio .. fm an caeéad. O Ltotse 4. fm an pate. Cn
cevhapwooit 4. vo luéc na ceachna peanano it neayu voib 1 mun
voro. Dlegait .i. vleaguro 108 Loj o1b an fn veolard no Loj veolard
ooib an Log atc pomele. lap naimrenmb fuine 4 wapp an e
rutain imio beu’: 1 paene.

V Two mpalh The following note on ‘Csin Cuisc’ is found at the bottom
‘of p. 21 of the MS. H. 2, 15.

“Bell oa peneabald pri vizuin ocup ni mb e cupgabat, ap n heigen .

ime pufi ;o oa nev popla comaitgerd, ocur ni hiro na gealla o
torcey ano, adt cain cuipy ocup mian galain ocup ollabnuiy na ne
ne T mbliadan ; no oan, i1 e geall it o ano i cuTpuma g n
can cuipe 4. rmatc eovhmtciura ©0 (¢ piu 1ap tabone na ngeatl 1o
amal ceatna eite; no gumad 1 fn éain Euspy ocup mian palan ocur
oltabpuil nan; ocup a tabmne a cpuup vu Faé Ty, 10 Fu na Tucta alc
einnf vib o gaé Tin ocup 5D mop oa featbacmb beap in gad tip nuéu
oleafap adc in cutpuma rin otb e ne ne na T mblicoan; ocup in
ceotmne up a teap 1 an crué 1 @ bpreit veo, ocur H1 rotamd 1Ta na
maccanap a teap 1 an cpé a neineuéc, no 5o nul aéc in cuTnuma pin
vod uile.

There is & pledge of two ‘screpalls’ for meaduw and there is not for raising a

e e«

——
Ca——
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Axoxg additional pledges an additional pledge Bes-June-
for bees is difficult; additional pledge is required for *——-
them that they pass not beyond the land which is
nearest to them on every side, whether it be much or

little; for it is according to the additional pledges

that Judgments are passed respecting their ¢tairsce’-
trespass, their crime, their produce, in the four lands

which are nearest to them, for these are entitled to

a share of their produce gratis after the penods of

their exemption.

Tt is difficult, Le., ‘annsa em,’ Le difficult. Among additional ple&gu,
Le., of all the relieving pledges which one pays, the most difficult is the relieving
pledge which he gives for the bees, i.e. a pledge of two ¢ screpalls.” Is required,
Le., that demands a relieving-pledge for them, though difficult i.e. a pledge of two
‘screpalls.’ Beyond the land, ie. to the owners of the lands which are nearest
to them on each side, at both sides and both ends of the land. Whether it be
much, ie whether it be big or little, Le. the land, or the bees. For it i -
according to the additional pledges, ie. for itis upon giving the relieving
pledge for them that judgment is passed on them. Their‘tairsce’-trespass,
ie. with respect to the feeding. Their crime, Le. with respect to the blinding
@f'men or beasts. Their produce, i.e. with respect to the swarming. In the
four lands, ie. for the people of the four lands which are next hand to them.
Are entitled, Le. these are entitled to get value for thetr ‘deolaidh’-right or
the value pf ‘deolaidh ’-right is due to them without any price except consuming. .
After the periods of their exemption, Le, after the particular time during
which bees are in freedom (ezempt from fines). - -

Jence, for no fence can be put against them though they may commit trespasses of
co-tenancy, and these are not the pledges that are forfeited therein, but the ‘ Cain
Cuisc,’ ‘ the longing of disease’ and the ‘ollabruig nai’ for a period of three years;
or, the pledge that is right here is one equal to the ‘Cain Cuisc,’ i.e. that ‘smacht-
fines of co-tenancy’should accumulate upon them after giving thesé pledges for them
as well as for other animals; or, the ‘Cain Cuisc,’ ¢ the longing of disease’ and ‘olla~
bruig nai;’ and that the three should be given to every land, or that only one of them
should be given to every land, and that though great may be the number ¢f land-
Aolders in each land, only this proportion is due to them all during the period of three
years; and the first person who stands in need of them in the land is to get it, and
though many in the land should stand in need of itattbenmetlme, they can
get only this proportion.”

-voL, Iv, ' : M2
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.

Brs-Juno- n oleguc beich .. blicoan  ruine, ape Lap

narogenecan; dbliadain a OTuircen, blivain a reotl,
blicoain o« pil. N1 Oleguis 1n cecapdofc Tin N1 Doid
acht a chain cuire, na allabpg nate, no miann ngalatpy,
co Teona blicdan a ruine, cipe Lar a naschgenicep, ap
o tha na zeopa bliona ruips 110, 1T PON NIND OINEENE
rocenc na rmachca ro.  Nocht acht pa roty 1no
oipngne, an o ratg bo co ecpud pop ingilc, o rard
in bech oc tecclama® a choparv. O Ta na veopa

“dblaona, Dlegaic 1n cechapdoit Tin Tipe ber da

nerrom veolat® otd 3 alic a paschib a cobvailid
cpuch, ap 1n pulaing nech veolard Deolard Da Louliu L

Feine; ap 111 Tpirpineiu in 7o conpoolaicep po choboals
cpich. .

O vlegait beich .1. umn vleagmo bed beich ne ne Ty mbliavan
1 pape. Cipe lap naivgenecap 1. abe Ly § ngeineno piao gu art
no gu exdx. Dlraoain 4. in bliaoain 1 TUIPINGEND TMX® 1. I cev
blicoan in. blicvain «a re01l 4. bliaoan i mi puall wb,
dlicdan canarpe. DViaoain a pi1t 4. in blicoaim & plano piao, i an
Tpear bliavain. Niolegaitin cechanpooit pin.1. no 5o vleagao.

1TReir breeding.—The age of the bee is estimated by German apiarians as one
year, but Huish shows that a queen-bee lives sometimes four years. See Huish,
“ Nature, Economy, and Practical Management of Bees,” 2nd edition, London,
1817, pp. 246, 248, 249. :

8 According to the division of the land.—Dr. O'Donovan remarks here:—

“From these texts and glosses it appears that the person who reared bees,
was obliged after the third year to share their honey with the neighbours
who resided in the four townlands lying around him in every direction, that
during the first three years some of the honey was due to sick persons and
to certain dignitaries, as an ‘ollave’-poet, a bishop, a professor of literature, &c.,
who may live within or happen to be on & visit in any of the four townlands
which were entitled to the produce of the bees,

The quantity of honey to Le given out for these three classes of persons
was proportioned to that produced by the bees. If the produce of the bees
amounted to the full of a ‘milch-cow vessel, i.e. & vessel which when full a man
of ordinary strength could raise to the height of his knee, they shall get half the
full of an ‘escra,’ if they produce the full of a ‘samhaisc’-heifer vessel, which &

:lf"-— = S
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For bees are entitled to three years’ exemption, BreJonas
with whomsoever they are produced: the year of '——-

their production, the year when they are few, the year
of their breeding.! The people of these four lands
are not entitled to a.nythmg but according to the
¢Cain Cuisc,’ or ‘allabrig naie,’ or ‘the longing of
disease,’ until the end of the three years of their
exemption, with whomsoever they are produced, for
from these three years of exemption out, it is according
to the injury that these ¢ smacht "-fines are imposed.
It is only as the injury requires, for as long as the
cow requires grazing until milking time, so long does
the bee require to gather its produce. From the
three years out, the four lands that are next them
are entitled to get a gratis share, they are entitled - -
to a share of the swarms according to the divisions
of the land, for no one entitled to a gratuity is liable .
to a gratuity to another with the Feini ; for this is-
the third tribe-property which js divided a.ccording
to the divisions of the lands.?

For bees are entitled, i.e. for tke owners of bees are entitled to be a period
of three years in exemption. With whomsoever they are produced, Le.
with whomsoever they are generated quickly or lawfully. The year of their
production, i.e. the year in which they generate, i.e, the first year. The year’
when they are few, ie the year in which there are but few of them, Le.
the second year. The year of their breeding, i.e. the year in which they
breed,® the third year. The people of the four lands, ie the peo‘ple of

man can raise to his navel, they shall get one-third of an ‘escra;’ if they produce .
the full of a ‘colpthac -heifer vessel, which a man can raise as high as his loins,
they shall get one-fourth of an ‘escra,’ if they produce a ‘dairt’-heifer vessel,
which a man can raise over bis head, they shall get the one-fifth of an ‘escra.’

3 The year in which they breed, the third year. On this Dr. O'Donovan observes:—
It is difficult now to determine what induced the author of this law to suppose that
bees were three years old when they began to breed. The age of the bee is estimated
by the Germau apiarians at one year, and they hold it as undoubted that the queen
of the present year is not to be found in the hive the following year. The age of the
common bes is estimated at one year, or one year and a half. But Huish shows that
a queen-bee sometimes lives four years, and cites various writers who assert that they
have seen hives which were ten, fifteen, and thirty years old; Lut he remarks that
*“it must not be supposed that in fixing the duration of a hive at fifteen or twenty
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' Bxﬁmuécnuoeamm‘pn iy fmon woro nf eile voib,  CCcht achan
- MENTE cuipc 4. act pagal na vie cupg 1. 1 nf ayTuigR, ocup ni cinoed mb

. uqe, no 5o mad Lewchepcna 1 Leycan Lutmicr. Lewhercpa vo1b « Lepoan
Lulaice Tuangd pean so glun; Trian epena aleapcan pamayce cuangmb
Feap 5o 1mlinn; ceachnama epcna « Lepran colptage cuansab pean 50
apa; cmcearo eapcna « Leapcan vmnce tuapgub pean of a chinn. N«
atlabptp naie .. vaetwn TME na vame, .1 no in nioa bepan von
ol ap oltbpuf bir um anay, no bpug an annav ocup oLl an a voimne
4. 1n Tollom gaipe. 1. via T oWlbpig a tan @ -1- pag no epyeop no vapal
nemeco cena. 110 mian ngalaip 3. no n mian vo bepan ©o m Tan
b1 pe i ngalan. Co teona bliavan .1 co ceano T mblicoan bro besd
1 paene 1. gem aile erptib adc ., Cip o v, Na veona bliavna
1. otha na tp blicona pin bro bed 1 paene. 11 poppin .. i voON
Luéc pono noritio o a nompgne. Focenc .. éumtin n pmadec ipeo.

"0Cn po paip o ino mpev o mopaiger reiy  Ro paid 1n bech.a. po
mopadid 1n comav cetnae 0 Ta na teopa bliaona .0 ta na T
blicdna bro bed + paeine. 11T a raiTthid 4. mmlonipo Luct na
cnide parte wo cotboelegud voth. (L N1 pulaing .. vap nodon imui-
Ungenv neaé ni 1n veolavéane, 1 naipard, va éeile. DVeolaro .
veolaiv Leip ap abo in cain cuipe ocup i miann galan no ino alla-
bpugne. OCp 1Pt TRIPPINTIY oUW 11 190 TReap Fme vutm}
caenpodaitten pa ¢nboeleguv na cpid. .

.t

_ Coboaile raiche, ocur biecha bap bunard, ocur e
tuiprone tuh Cpica; Gip 1yuide o TurvIged Felpine
ocuyp enbrine, 1appine ocur nOpme hi pintedatd Fniain

years, it is not meant thereby to infer, that it is peopled with the same queen or
the same bees during the whole of that time. A hive in this respect” (he con-
tinues) “may be compared to & city; the inhabitants who founded and built it
are long since dead, but it still remains peopled by their descendants, and many
perhaps have emigrated from it to form a colony elsewhere.”

The same writer states that the bee is generally in its state of perfection from
the 21st to the 28rd day; that the drove takes its flight usually about the 27th;
the queen about the 16th. They are entirely suspended during the cold weather.
Huish, 2nd Edition, p. 129.

% The young bee hasno sooner emancipated itself from its cell, than the common
bees flock around it, and with their proboscis cleanse it of any extraneous matter
which it may have brought from its cell. At the same time, the young bee
scems delighted with the attention which is shown it. It first tries its wings,
then cleans its antennm, and in a few minutes is in the fields gathering provision
for the hive,” Huish, 2nd Edition, p. 180.

~ “When a young queen-bee has emerged from her nymphal state, she is capable
of laying eggs in the space of three or four days, and she would lay them if she

e
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these four lands/which''are next’to/ hand to them are not entitled to get anything Ber-Juna-

else. But according to the ‘Cain Cuisec,’ i.e. but the rule of ‘the drink
from the hive,’ i.e. the thing by which it is underatood, and there is no limitation
upon it, or, according to some, it is half a cup' out of a milch-cow vessel. Half a
cup is due to them out of a milch-cow vessel which a man can raise to his knee;

one-third of a cup out of a ‘samhaisc "-heifer vessel, which a man can raise to his_

navel; one-fourth of a cup out of a * colpthach ’-heifer vessel, which a man can raise
to his loins; one-fifth of a cup out of a ¢ dairt *~heifer vessel which a man can lift
over his head. Or ‘allabrig naie,’ i.e. a sufficiency for the chief of a party
at a feast, or what is given to the person who is of great power in science, or ‘brug’
for steadiness and ¢oll’ for his depth, Le. the ‘ollav’ of wisdom, i.e. to whom
great force comes from full science, i.e. & king, or a bishop, or any noble dignitary
whatever. Or the longing of disease, ie. or the thing which is given to him
to satisfy his longing when he is in a disease. Until the end ¢f three years,
i.e. till the termination of three yearsbeesare in freedom, i.e. without being subject to
anything else to be obtained out of them, but that defore mentioned. Cip Le. cid. From
the three years, ie from these three years during which bees are in freedom.
According to the injury, i.e. it is for the people to whom they go, accord-
ing to their injuries, Are imposed, i.e. this ‘smacht’-fine is imposed. As
long asthe cow requires, i.e. as long as she requires. So long does the bee
require, ie. require the same length. From the three years out, Le
from the three years that bees are in freedom. Are entitled to & skare of
swarms, ie. the people of the land are entitled to a division of the swarm. For
no one is liable, i.e. for no one is liable to give anything in gratuity or of
grace to another. Gratuity, i.e. it is deemed a gratuity by him on account of the
‘cain cuisc,’ or *the longing of disease’ or the ¢ allabrnigh ne.’ For this is the
third tribe-property, i.e. for this is the third tribe-property which is fairly
distributed ucording to the division of the lands.

The distribution of the swarms, and the Judgments
of top and trunk of trees, and drawing water across
lands . . . for in respect of this ¢ geilfine’ and ¢ derbh-
fine,’ ‘iarfine’ and ‘innfine’ are placed by the Feini
had a particular establishment of her own independently of the mother hive, in
which the young queens never possess the privilege of laying their eggs. She is,
however, in a state qualified to place herself at the head of a colony disposed to

share her fortunes. Such is the attachment of the bees for their queen.”
“The first swarm that appears in the spring is always in part the produce of the

eggs which were 1aid in the preceding year. These eggs have subsisted in the -

hive during the autumn and winter in the state of eggs fecundated by the drones. .

These eggs are not hatched until the return of the warm weather in April or May,
and the drones which are the produce of these eggs as soon as they have quitted

their nymphal state, fecundate the eggs, which the queen has alreudy laid in the

cells of the pmt year.” Huish, 2nd Edition, pp. 190, 191.

1 4 cup, ‘escra.’ *‘ Quoddam argenteum vasculum unde potentibus personis potus
hauriri solet, quod Hibernicd lingud vocatur escra,” vita Darercae.—(Brussells, MS,
quoted by Dr. O'Donovan.) ) -

.
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‘BexJus- 1 Fetne. O 111 bpech baipp bunad la Feine
— alroproe cno 1ma Topard, podich rnua® Tine intdcuine-

thap a topao, ap Ditrigchip bapp dbunaid a Trona® n
cechpamad bliadain 0o T incuspichen a VTOPD.

Coboaite paiche .. parts vo eobomugué 001b 1. 11‘ m eotfmmu'o
buacdmn. Dpecha baipn .. In dneat aca 1Tin pean bona in cpaino
ocup pean a baip. Uper cuipione .. ocup 1n Tuice THNFTON TAR NA
reapanomb. 1 1Pu1D6 4. o i PO Copmartiug na aer eada 1N O
rurdiged. Belpine .. n vobop. Vepbpine 1. 1 viNe o Tobun 5
tno. lappine .. in Uno. 1nopine 4. olino pip. T pincevatdb .
1 pfne DINOIL 1N peanano vanen 1o enetap. Cn 171 bprech 1. v

1 1eo breat ata 1tip fean bona in cpaino ocup pean a Banp vo nein
fno penedmp.  CCLropive 4. aplempd peirroers cno a denarh fm «

tonpad. Tobith pnuan cine . pon pat peanach no ecoipe in TR, 1n
" peapan® na v« cuineno e atopuo. Cp vILpThin 4. vap wiYpEd
pean Bona fn cpaino Tonad a Baipp gaé ceatpamad bliadan ofin ino
feanpmno na va cuipicen 6.  1ncuipichen [4.] n bapp

Inna ceopa duadna aile conpodlarcen 1 ne erci
oip inrochuipichep ocup oip ara nara; cipe dallina
1n1o1coimge, Dinenan lerchdine 1 patliu « beratd p1o
bpech, po ruine cacha reda, amail po ru1dIzed L petne.

Mao caipbe, Dipenap po zTaipodbe cach peva, co
centuil Do, acht n1 roener nemed ve.

OCca ampep ar coimdipe Taipoodbe cacha peda ppia
bunedbe ; aca 1nD ampen aile m aile achz Tpian dine 1na
caipobde.

Mao betch pogabae aﬁ’o, conpoOLaT o TONAD eTUpnU

Y The embankment. It is very difficult to decide whether the Irish word thus
translated is ‘oine’ or ‘vine.’
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among the tribes of the'land. For the judgment of Btz-Juva

top and bottom, according to the Feini, is that a
fold is required about his fruit, because of the appear-
ance of the land in which the produce is sown, for the
bottom is entitled to the fruit of the top every fourth
year, of the land in which the fruit is sown.

The distribution of the swarms, i.e. the swarms to be divided by them,
i.e. in the fourth ycar. The judgments of top, ie the judgment that is
passed between the owner of tha bottom of the tree and the owner of its top.
Drawing water, i.e. and the water which is drawn across the lands. For in
this, i.e. for it is after the likeness of these they are placed. ‘Gelfine,’ i.e. the
well ‘Derbfine,’ i.e the embankment! from the well to the pond. ‘Iarfine,’
ie the pond. ‘Innfine,’ i.e.fromthe pond down. Tribesof theland, Le. the
tribes of the land according to the ‘ Fenechus’-law. Forthe judgment, i.e. this
is the judgment that is between the owner of the bottom of the tree and the owner
of its top according to the ‘ Fenechus’-law. Is required, i.e. he ought to make
an enclosure about his produce. Because of the appearance of the
and, i.e. because of the surface or aspect of the land, of the farm in which he
sows his produce. For the bottom is entitled, ie. for the owner of the bottom
of the tree becomes entitled to the fruit of its top every fourth year; i.e. it is dus
to owner of the land in which it (the trec) is planted. Is planted, ie. the top.

In the other three years it is divided into two
parts between the land in which it is planted and
the land out of which it grows; whichever of the
two parties commits injury, he pays half ¢dire’-fine
to the other according to the customs of wood
judgments, according to the rank of each tree, as
it was established by the Feini.

If it be cutting, it is paid for accordin