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OFFICERS AND STANDING COMMIT-
TEES, 1897-8.

OFFICERS.

PRESIDENT.

D. C. WBSTENHAVER,
Martinsburg.

VICE-PRESIDENTS.

JOHN BASSEL, 8. L. FLOURNOY,
(¥irst District). (Third District).
WM. C. CLAYTON, WM. G. PETERKIN,
(Second District). (Fourth District).
TREASURER.
W. N. MILLER,
Parkersbaorg.
SECRETARY.

JAMES W. EWING,
Wheeling.

EXECUTIVE COUNCIL.

D. C. WESTENHAVER, Chairman. JAMES W, EWING, Secretary.

P. J. CROGAN, Kingwood. GEO. E. PRICE, Charleston.

H. M. RUSSELL, Wheeling. W. P. WILLEY, Morgantown.
B. M. AMBLER, Parkersburg.



STANDING COMMITTEES.

COMMITTEE ON ADMISSIONS.

J. W. Vandervort, Chairman, Parkersburg.
Robert McEldowney, New Mattinsville.
G. W. McClintic, Charleston.
E. P. Rucker, Charleston.
James L. Hamill, Welch.
J. Speed Thompson, Hinton.
Rankin Wiley, Jr., Point Pleasant.

OMMITTEE ON JUDICIAL ADMINISTRATION
AND LEGAL REFORM.

Henry M. Russell, Chairman, Wheeling.
C. Wood Dailey, Elkins.
John Bassel, Clarksburg.
Geo. C. Sturgiss, Morgantown.
W. P. Hubbard, Wheeling.
Geo, E. Price, Charleston.
H. C. Simms, Huntington.

COMMITTEE ON GRIEVANCES.

B. M. Ambler, Chairman, Parkersburg.
Jno. W. Harris, Lewisburg.
E. W. Knight, Charleston.
Jno. B. Wilson, Wheeling.
W. E. R. Byrne, Sutton.
Jos. Moreland, Morgantown.
8. L. Flournoy, Charleston.

COMMITTEE ON LEGAL EDUCATION.

W. P. Willey, CAhairman, Morgantown.
W. G. Peterkin, Parkersburg.
Malcolm Jackson, Charleston.
F. M. Reynolds, Keyser.
Jno. W. Davis, Clarksburg.
Robert White, Wheeling.
J. M. Payne, Charleston.

COMMITTEE ON LEGAL BIOGRAPHY.

Okey Johuson, Chairman, Morgantown.
D. B. Lucas, Charleston. )
G. M. Fleming, Buckbannon.
B. ¥. Meighen, Moundsville.
Benj. Trapnell, Charleston.
Ira G. Robinson, Grafton.
S8am’l V. Woods, Philipi.




ROLL OF MEMBERS

OF THE WEST VIRGINIA STATE BAR
ASSOCIATION, 1897-8.

Allen, G. R. C...................... Wheeling.
Ambler, B. M.................. ... Parkersburg.

Archer, V. B..cococivrurannaniinen. Parkersburg.
Arnett, U. N........ censetersarcanes Fairmout.
Atkinson, G. W....cceeeevirannnans Wheeling.
Atkinson, J. H.....cccvevneenneen. Fairview.
Allison, B. S...c.cccevruvnnrncecneee Wheeling.
Ayers, B. F............. cerere vernn Harrisville.
Barrett, Thos. W..........ccceeee Parkersburg.
Baker, G. C.....c.oevvvnriinninnnne Morgantown.
Baker, N. D. ........ .. cesesatenenes Martinsburg.
Boyce, S. O....cccovenennene eeeesr. Wheeling.

Brown, Forrest W.................Charles Town.
Brooke, St. George Tucker.....Morgantown.
Boyd, George E..... ..............Wheeling.

Bassel, John ......... coneeses +eeess-Clarksburg.
Bailey, B. F......ccccue0 .. ceonnes Grafton.
Burlew, A .............. seserencnenes Charleston.
Baker, Wm. H............... vesee. Fairmont.
Barron, J. F..oociveinianinnnnnnne, St. Marys.
Beard, Wm. S.......cccceeneees «....Elizabeth.
Brannon, W. W.......coceeeneo... Weston.
Bennett, W. G....c.coovvvnnnnnnnn. Weston.
Berkshire, R. L ...coooevreruneennes Morgantown.
Blair, J. V....... cereseas cesseneneres Morgantown.
Boggess, S. E......ccevnvrrrnannen. Spencer.
Braddock, J. R...ccoceviinninnnnns Wellsburg.
Broun, T. L....... .ccc.et sen «...Charleston.
Brown, J. F............... ceereeran. Charleston.
"Brown, C. Luuueur eveieeerenns ....Ravenswood.
Brown, Wm. G............ veeesero Kingwaod.
Bullock, E. T..ccevirrennecrenannns Parkersburg.

Ballock, T. O...cccevervrenn..o... Parkersburg.
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Bardett, 8. Ci......cccceervennanenn. Charleston.
Butcher, B. L........ cecnsasreranene Fairmont.
Battrick, E. L................ creoees Charleston.

Byrne, W. E. R....................Charleston.
Brown, James H....................Charleston.

Campbell, A. N............. venvener Union.
Conley, W. G...... .. ceesentiansens Parsons.
Caldwell, C. T............. vereeeens Parkersburg.
Caldwell, Alfred..................Wheeling.
Campbell, John A.................. NewCumberland. -
Campbell, Aug. M................. St. Marys.
Casto, D. C. ccovvrvenricnnncnnnnnnnn Elizabeth.
Chilton, J. E..ccevevrvnrrninnnannnns Charleston.
Clarke, A. J.ccoeeerenrnnnnne veeee.. Wheeling.
Clayton, W. C ........ ............Keyser.
Clifford, J. Philip ..ccevvvvvvennnns Clarksburg.
Cox, Frank.. ........ ceerresneriiins Morgantowa.
Crogan, P. J .......cc.cevueeue...... Kingwood.
Cunningham, George F...........Spencer.
Carmichael, Randalph Tucker ..Charleston.
Cowden, W. J. W............ eesee. Wheeling.
Caldwell, George B........ esseees. Wheeling.
Conift, John J......cceenvveneennnnn. Wheeling.
Campbell, O. A......... caereironas Morgantown.
Dryden. M. F................ cereens Wheeling.

Dawson, W. M. O.................. Kingwood.
Dillon, C. W.......ce .ereeee.......Fayetteville,

Dayton, A. G.ceeeenrennrinninnnnnd Philippi.
Dailey, Benjamin........... oo Keyser.

Daily, C. W......... ceneerrennienanes Elkins

Dailey, R. W..ccoovvviniivannnnene. Romney.
Davis, Jobn J....ccccoveeneenns +«...Clarksburg.
Dent, W. R. D. .... cceevivaniann, Grafton.

Dent; M. H.oovocaeniecncncncnnnnnnas Grafton.
Donehoo, J. R..ccevvvrinninnnnnnn, NewCumberland.
Dorr, C. P...cevuvanrenne ceesrncnnes Webster, C. H.
Dovenor, B. B.......................Wheeling.
Davis,J. We.coiiiieiiiinnnneniand Clarksburg.

Edmiston, Andrew................. Weston.
Edwards, W. S.ccccceeteeneneee...Charleston.

[
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Elliott,(EL S.000.00 ...ueue «s.....Chicago.
Ewing, J. D..cccovverennene. eeeee... Wheeling.
Ewing, James W.......ccoeeuunine Wheeling.
Ewing, J. Alex......... ererene «....Moundsville.
Enslow, F. B.....cccccevieennenannns Huntington.
Fortney, Neil J..ceveeivcraninnnnnn. Kibgwood.
Fast, R. E.......c..c.ee.euuuuen.en.. . Morgantown,
Faulkner, Charles J...............Martinsburg.
Faulkner, E. Boyd...cccceeeueneaes Martinsburg.
Fleming, G. M..ccocererennnnnnnen. Buchannon.
Flesher, H. C ........ccovivee wenen. Welch.
Flick, W. H. H...c.ovornnrnnnnnnn. Martinsburg.
Flournoy, S. L...........cccco.....Charleston.
Freer, Romeo H........... cereenees Harrisville.
Fuller, Alfred M....coccucviannnnnns Charleston.
Flick, Cyrus P...... ceererisanernne Wheeling.
Gallaher, D. C..ccueerevvvennnnnnes .Charleston.
Garvin, T. Moccooveennnniens wons -+ Wheeling.
Gilkeson, H. B.............. creernes Romney.
Gibson, B. D........... veserresroane Charles Town.
Green, S. S.......ccccrevernnnee....Charleston.
Gaines, J. H.ucoovererranee cenennns Fayetteville.
Gilchrist, George R. E. ........... Wheeling.
Glasscock, 8. F....eueeeneennnnnen. Morgantown.

Hoke, J. T.....ccoereuvueunee.... . Kingwood.
. Hamill, James L...ccccee cuceneanas Welch.

Hagans, J. M.........ccceeeeveeee... Morgantown.
Houston, Thomas D...............Charleston.
Hall, S. B-coivirvecanrcercncnnneninne. NewMartinsville.
Henritz, T. L..cccccvieieacereenn.... Weleh.
Hamilton, J. M...cccceercancnee....Grantsville.
Haymond, W. S.....................Fairmont.

Hearne, W. H.......... esesenses... Wheeling,
Hedrick, Charles........... «eeers...Charleston.
Higginbotham, C. C..............Buchannon.
Holt, John H......cccorvnrrannnnns Huntington.
Howard, John A....... ............ Wheeling.
Howard, H. R.ccocrccecansesetneno..Pt. Pleasant.
Hubbard, W. P.....c..oovnnnannnn. Wheeling.

Hutchison, John A................. Parkersburg.
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Herndon; 1..C....... veesrsesesnanias Welch.

Hyde, H. Clay...cccccevruareee oon Kingwood.
Harris, John W..... ccccveeeneennns Lewisburg.
Hervey, H. C...ccovvvevecencnnennn Wellsburg.
Handlan, J. B..coooor cennere coneen ‘Wheeling.
Holliday, O. L....ccccveaureenn. ...Moundsville.
Hogg, Charles E....... connesearens JPt. Pleasant.
Hall, W. McG.....oooorviriiecnnne NewMartinsville,
Harvey, T. H..oooviiiiiniiicacnne Huntington. .
Holt, J. Howard..........ceuueee Moundsville.
Hood, O. A.......... cercennnnens +..Bayard.
Isbell, L. Dococeercrancnnane «eeeeess Huntington.
Jackson, M........ cesesenns crensases Charleston.
Jacobs, Thomas P..ceeeenerrnnnens New Martinsville.
Johnson, Okey.ceeerrnsecssinianns Morgantown.
Johnson, Dave D...cccovcnvnncnans Parkersburg.
Jordan, L. 8S..cceeee sertartniniaen Wheeling.
Jackson, W. W..coiiiiinaaens «..Parkersburg.
Johnson, James L........ ceeecares Charleston.
Keck, L. V.oooieiieiiiines vornnan Morgantown.
Kennedy, Jecerereee conennn crerrens Charleston.
Knight, E. W.......eoeeeseeenses..Charleston,
Keller, B. F.icovveinniniiiiiininnns Bramwell,
Kenney, A. E...covceeiininnnienns Grantaville.
Kramer, C. W..cccooieimmanannens Piedmont.
Kelly, S. Poocoreer tenecnnennransners Huntington.
LaFollette, L. M........... cosseans Grafton
Laird, J. Focveiinriiiiniiinenenen Parkersburg.
Lucas, Daniel B........oooeniind Charles Town,
Logan, J. D.cciiiveniniiinninannnind Union.
Middleton, H. O cecvvrenns crnnnne. Charleston.
McCluer, J. G...coccovnennncnannn, Parkersburg.
McClintic, G. W...c..oeuveeeein..Charleston.
McCorkle, W. A .ccocvencencennns Charleston.
McCoy, J. Weerees coneee sunnnnne Fairmont.
McEldowney, Robt......cceeuees New Martinsville.
McCreery, J. Weeccanessieernnenn. Raleigh, C. H.
McGraw, John T.eeececrseonnaes Grafton.
McWhorter, H. Covevennee coeeeen Charleston.




McWhorter, L. E..v....eocoe......Charleston.
Mann, W. C.........cceeeueeeeee... Moundsville.
Meighen, B. F........c cureueennes Moundsville.
Martin, L. A...... cesnsesnsarnae ..Charleston.
Mason, John W......... ssesseeseo. Fairmont.
Melvin, Thayer........c.cceu-...... Wheeling.
Menager, J. B....... caeneeare erenes Pt. Pleasant.
McGary, W. B.............. veeeere  Weston.
Meyer, W.C....coooe eere e ..Wheeling.
Martin, Fred T......c..cceeeeeo....Fairmont.
Morris, C. Eocovvvivnenniiiinnnnnnens Wheeling.

Matheny, C. W......................Sistersville.
Merrick, C. D ...... ...............Parkersburg,
Miller, W. N........... cervemeraiens Parkersburg.
Mollahan, W......c.c..eoerevanecea.. Charleston.
Moreland, Jos.........c.......... ...Morgantown.

McDonald, W............ reseenarenes Keyser.
McWhorter, J. C........ ceensreene Buckhannon.
Nash, James H ..... ................Charleston.
Nesbitt, Frank W........ ceeenene ..Wheeling.
Oxley, Benjamin. ........ ........ .Charleston.
Payne, Dallas W............ ......Charleston.
Parsons, A. B............... veeenee.St. George.
Patton, George W......... ........Charleston.
Paull, J. Roeveenvinninns ceeenanenes Wheeling.
Payne, J. M..cocooeiieninnnnnnenn, Charleston.
Peck, Henderson........... veerenn ..Parkersburg.
Price, George E...cccccovveve wunee Charleston.
Poundstone, A. M.............. «...Buckhannon.
Palmer, Jobn C., Jr............ ...Wellsburg.
Post; Melville D............. ......Wheeling.
Pargons, T. J........... tonranes «.... Moundasville.
Parsons, B.......... verererenans ««ss. Parsons.
Peterkin, W. G..occvvvneens «eesess. Parkersburg.
Quaarrier, Russell G...... ...... ...Charleston.
Reynolds, F. M ........ ... Keyser.

Riley, T. 8..ccccvveereeenannccnens.. Wheeling.
Ruffner, Joseph..........cccee..... Charleston.
Russell, H. M ...... ..cccoeueeeee .Wheeling.



Robinson, Ira G .. .......... esesenGrafton.
Reynolds, Frank C........cccuuvee. Keyser.
Rucker, E. P... ...ccocouvees ceesene Welch.
Reay,D.C........oevviiniirnnnnnnes Morgantown.
St. Clair,J. W........... creeennnes Fayetteville.
Stealey,. T. P........ O A Parkersburg.
Stewart, James H.......... eeeee.. Winfleld.
Spencer, J. S.......... . Pt. Pleasant.
Smitb, Leven.....cc.cceuevees wenee Parkersburg.
Smith, J. Rufus...... ceresernene ...Berkeley Springs.
Stifel, L. F............ soesseccnnern.. Wheeling.
Sommerville, J. B.........ccoenent Wheeling.
Smith, S. G............eevceeee ... Wheeling.
Scott, C. H.......... cresecasesnss,. Beverley.
Sturgiss, George C....... resessss.. Morgaatown.
Smith, Harrison B........... .... Charleston.
Sperry, M, G....cccevvv vrvnrinnenns Clarksburg.
Strader, J. Fooevorrriienneiinnnnne, Beverly.
Smith, H. Forueerrniirniiinniiinnnns Clarksburg.

Stewart. E. B.......................Morgantown.
Smith, E. G.......ccvvveeneen... . Clarksburg.
Showalter, E. H......... ceresreenes Fairmont.
Simms, H. C..........ccce.......... Huntington.

Trapnell, Benjamin ............. ..Charleston.
Thompson, J. Speed...............Hinton.

Turaer, Smith D...ccccoeernennnens Parkersburg.
Thompson, W. R.........cceeueee Huntington.
Umstead, George H........ ...... New Martinsville.
Vandervort, J. W......... arenne Parkersburg.
Van Winkle, W. W ............... Parkersburg.
Wiley, W. S.ccoeeveercennnenene... New Martinaville.
Wilson, W. G ..ooovvvninrnnnnninnnn Elkins.

Wade, L. M .......... ceasretnirenes Sutton.

Walker, Stuart W..................Martinsburg.
Waters, J. T., Jr......... cesereraes Charleston.
Watts, C. C..........c.ceernne.e. Charleston.
Westenhaver, D. C....... «eeseeeo Martinsburg.
White, Robert. ............ eeseeer. Wheeling.

Wiley, Rankin, Jr.........cc00ee.. Pt Pleasant.



Willey, W.. P.oierneaneenns v Morgantown.
Wilson, E. W..iivivreereiiinnnaid Charleston.
Woods, J. J ceecererenrntvoneene.. Wheeling.
Woods, Frank. .............. ...... Baltimore.
Woods, Sam’l V....eeeeirennnnnen. Philippi.
Woods, J. Hop ....... ceerreeninens Philippi.
Worley, W. G..cooeeninninnnannens Kingwood.
Wotring, D. M..............c..... Kingwood.
Wilson, Jobhn B ........c.ccc.eeees Wheeling.
Woods, H. B......cooenrinnennnn.s Harrisville.
Wehrle, John........ooevininnnenn Charleston.
Wilgus, T. B..coevininniinneneenes Morgantown.
White, W. J.cceet covninninnnnene Morgantown.
Yeaton, W. C....cocvveverernennnen. Parkersburg.
Yost,Z. Foeureennincrennnninnnnee, Morgantown.

Yates, Thos. G..................Grafton.
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CONSTITUTION AND BY-LAWS.

CONSTITUTION
OF THE WEST VIRGINIA BAR ASSOCIATION.

1. This Association shall be known as ¢¢ THE WEST VIR-
GINIA BAR AsS0CIATION.”’

OBJECT.

2. The Association is formed to advance the science of
jurisprudence; to promote reform in the law; to facilitate
the administration of justice; to uphold integrity, honor
and courtesy in the legal profession; to encourage thorough
liberal education, and to cultivate cordial intercourse among
the members of the bar.

MEMBERSHIP.

3. The members of the legal profession attending this
convention this 8th day of July, 1886, are hereby declared
to be members of this Association, provided, they shall,
during this present session, pay the admission fee herein-
after mentioned.

Any member of the legal profession of West Virginia,
of good standing, residing therein, may become a member
of the Association upon nomination and vote, as hereinafter
provided.

~ ELECTION OF MEMBERS.

4. All nominations for membership shall be made by the
Committee on Admissions, and must be transmitted in
writing to the President and by him reported to the Associ-
ation, and the Assoeciation shall thereupon vote by ballot.
Several nominees may be voted for upon the same ballot, and
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in such case, placing the word ¢¢ no’’ against any name or
namées ‘upon ‘the tickét, shall be deemed a negative vote
against such name or names, and against those only. One
negative vote in every five shall suffice to defeat an election.
No member of the bar, residing in a county where there is
a local Bar Association shall become a member of this As-
sociation unless he shall also be a member of such local
Assooiation.

OFFICERS.

5. The officers of the Association shall be a President,
who shall be ineligible to re-election on the expiration of
his term; one Vice-President from each Congressional dis-
trict represented by membership in the Association ; a Sec-
retary and Treasurer. All of these shall be elected at the
annual meefing and hold their offices till the next annual
meeting of the Association and until their successors are
elected. A majority of votes shall be necessary to the elec-

tion of officers, including the election of the Executive

Council. Such election shall be by ballot.

COMMITTEES.

6. At the annual meetings the Association shall elect an
Executive Council, to be composed of five members and
the President and Secretary.

The President shall, with the approval of the Executive
Council, appoint the following standing committees, to-
wit :—

A Committee on Admissions.

A Committee on Judical Administration and Legal Re-
form.

A Committee on Legal Education.

A Committee on Grievances.

A Committee on Legal Biography.

A majority of the members of every committee who may
be present at a meeting of the Association shall constitute
a quornm of such committee, for the purpose of such
meeting.

s e e ————

J
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Every committee shall, at each annual meeting, reportin
writing a summary of its proceedings since the lust annual
report, together with any suggestions deemed suitable, and
appertaining to its powers, duties or business. A general
summary of all such annual reports; and the proceedings of
the meetings, shall be prepared and printed by and under
the direction of the Executive Council, together with the
constitution, by-laws, names and residences of officers,
standing committees and members of the Association, as
soon as practicable after each annual meeting.

FINAL ACTION.

7. No action of this Association of a permunent nature
or recommending changes in law or the administration of
justice, shall be had until the subject-matter thereof shall
have been reported upon by the appropriate committee to
which the same shall have been referred, unless this regu-
lation shall be suspended by a two-thirds vote of the
members voting thereon.

PRESIDENT.

8. The President, or in his absence the Vice-President,
senior in years, shall preside at all meetings of the asso-
ciation, and the President shall deliver an address at the
opening of the annual meeting next after his election.

THE EXECUTIVE COUNCIL.

9. This Council shall manage the affairs of the Associa-
tion, subject to the provisions of the constitution and by-
laws, and shall be vested with the title to all its property as
trustees thereof, and shall make by-laws for the Association
subject to amendment by the Association.

COMMITTEE ON ADMISSIONS,

10. The proceedings of this committce shall be deemed
confidential and shall be kept secret so far as writtén or
printed veports of the committee shall be necessary and
officially made to the Association.
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COMNMITTEE ON JUDICIAL ADMINISTRATION AND LEGAL
i REFORNM,

11. It shall be the duty of the Committee on Judicial
Administration and Legal Reform to take notice of all pro-
posed changes in the law, and to recommend such as may
be in their opinion entitled to the favorable influence of the
Assoociation; and, further, to observe the working of the
judicial system of the State, to collect information with
reference thereto, and to recommend such action as they
may deem advisable.

COMMITTEE ON LEGAL EDUCATION.

12. It shall be the duty of the Committee on Legal Edu-
cation to examine and report upon any proposed changes
in the system of legal education and of admission to the
practice of the profession in the State of West Virginia.

COMMITTEE ON GRIEVANCES.

13. The Committee on Grievances shall receive all com-
plaints which may be made in matters affecting the
interests of the legal profession, the practice of the law
and administration of justice, and report the same to
the Association with such recommendations as they may
deem advisable.

The proceedings of this committee shall be deemed con-
fidential and kept secret, except so far as reports of the
same shall be necessarily and officially made to the
Association.

COMMITTEE ON LEGAL BIOGRAPHY.

14. The Committee on Legal Biography shall provide for
the preservation among the archives of the Association of
suitable written or printed memorials of the lives and
characters of decoased mémbers of the West Virginia Bar.

SECRETARY.

15. The Secretary shall keep a record and conduct the
correspondence of the Association and perform the usual
duties of such office.
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TREASURER.

16. The Treasurer shall collect, and by order of the
Executive Council disburse, all funds of the Association,
and keep regular accounts, which at all times shall be open
to the inspection of any member or members of the Execu-
tive Council.

ANNUAL MEETING.

17. This Association shall meet annually at Parkersburg
or such other place and at such time as shall be fixed at
each session of the Association. It shall he the duty of
the Secretary to mail to each member a written or printed
netice of the time and place of each annual or special meet-
ing at least four weeks in advance of each meeting. Those
present at such a meeting shall constitute a quorum.

DUES.

18. The admission fee will in all cases be five dollars.
The abnual dues of members shall be three dollars, to be
paid yearly on or before the first day of the annual meet-
ing of the Association, and no person ehall be qualified to
exercise any privilege of membership who is in default.

AMENDMENTS.

19. This constitution may be altered or amended at any
annual meeting on the recommendation of the Executive
Council, by a vote of the majority of the members present,
or without such recommendation by a vote of two-thirds
of the members present.

EXPULSION.

20. Any member may be expelled by a majority vote of
this Association at any annual meeting.



BY-LAWS
OF THE WEST VIRGINIA BAR ASSOCIATION.

1. The Executive Council, at its first meeting after each
annual meeting of the Association, shall select some person
to make an address at the next annual meeting, on the life
and service of any deceased members of the hench or bar of
West Virginia of eminence, or other subjects ; and also not
exceeding five members of the Association to read papers.

2. The order of business at the annual meeting shall be
as follows :—

a. Anpual address of the President.

b. Report of Committee on Admissions and election of
members.

c. Report of the Secretary.

d. Report of the Treasurer.

e. Report of Standing Committees:

Executive Council.

On Judicial Administration and Legal Reform.
On Legal Education.

On Grievances.

On Legal Biography.

J- Report of Special Committees.

g. The Nomination of Officers.

k. The Appointment of Standing Committees :

i. Miscellaneous Business.

j. The Election of Officers.

The address to be delivered by a person invited by the
Executive Council, shall be at the morning session of the
seoond day of the annual meeting, and the reading of
papers by the members appointed by the Executive Council
shall be on the same day, unless the Executive Council
shall designate some other time for the address and reading
of papers. After the reading of each paper an oppor-
tunity shall be given for discussion on the topic of the

paper.
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The Executive Counecil shall publish at least four weeks
in advance of each annual meeting a statement of the name
of the person who is to deliver the annual address, and the

 names of those who are to read papers, and the subject of
each; and the Secretary shall forthwith transmit a copy to
each member.

3. No person taking part in a discussion shall speak
more than ten minutes at a time or more than twice on one
subject.

A stenographer shall be employed at each annual
meeting.

4. At any of the meetings of the Association, members
of the bar of any foreign country or of any State other
than West Virginia, who are not members of the Associa-
tion, may be admitted to the privilege of the floor during
such meeting.

5. All papers read before the Association shall be lodged
with the Secretary. The annual address of the President,
the report of committees and all proceedings of the annual
meetings shall be printed; but no other address made or
papers read or presented shall be printed, except by order
of the Executive Council. Extra copies of reports,
addresses, and papers read before the Association may be
printed for the use of their authors, not exceeding one
hundred copies to each of such authors, The Executive
Council, as a committee on publication, shall meet within
one month after each annual meeting, at such time and
place as the Chairinan shall appoint.

6. The term of office of all officers including the Execu-
tive Council, elected at an annual meeting, shall commence
at the adjournment of such meeting; but the term of office
of the members of the several committees appointed by the
President shall commence immediately on their appoint-
ment.

7. Each committee shall elect its officers, whose term of
office shall commence on their eleotion and continue until
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the appointment of a new committee; and each standing
committee ' ‘shall ''continue until its successor shall be
appointed.

8. All standing committees shall meet on the day pre-
ceding each annual meeting at the place where the same is
to be held, at such hour as the respective chairmen shall
designate.

9. Special meetings of any committee shall be held at
such times and places as the chairman thereof may appoint.
Reasonable notice shall be given by him to each member by
mail.

10. The Treasurer’s report shall be examined and au-
dited annually, before its presentation to the Association,
by two members to be appointed by the chairman of the
Executive Council. :

11. No resolution complimentary to an officer or member
for any service performed, paper read or address delivered
shall be considered by the Association.

12. Any charges of unprofessional conduct against any
member of the Association, if made in writing and signed
by the person preferring them, shall be investigated by the
Committee on Grievances, who shall recommend to the
Association such action as they may deem proper, but no
aotion shall be taken by said committee or this Association
without due notice to and the service of the charges upon
the accused.
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PRESIDENT'S ADDRESS.
BY HON. P. J. OROGAN.

As an association for the advancement of the science of
jurisprudence you have now for twelve years labored earn-
estly and faithfully, and with a degree of success at once
commendable and encouraging.

The imprint of the intelligent labors of the association
shows itself upon our laws where they were much in need
of editing and has stamped its individuality indelibly as a
factor both constructive and critical.

With no interest to subserve but that of the people in
general, and no hope of reward but that of self-satisfac-
tion in well doing, and in bringing about a better system of
laws and a purer administration of government, with no
creed but right and justice to promulgate, no factional or
party lash to urge to undue speed, no follower to reward,
and no foe to punish except the advocate of vicious
laws and the supporter of bad government, your delibera-
tions must be, and are wholly unbiased, unrestrained, un-
selfish and totally independent of a master, clique or cabal.
Independent, wholesome and pure results can alone emanate
from such an association.

Permitted as we are, however, to move in any circle of
thought we may select, with no fixed groove or channel
through which we are directed to go, how easily we grav-
itate into self-appointed critics, with more or less fault
finding as reviewers. How much easier to act the role of
an iconoclast than of an architect, to tear down than to
build up, to be a passive, than a constructive statesman.
And yet, are we not in part assembled for the purpose of
reviewing that which has been done by the law-making
powers, of suggesting, criticising, and pointing out errors
that they may be corrected, and dangers that they may be
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avoided, as well as for the purpose of promulgating new
and untried dootrines?

When it was recently discovered that the name of one of
the composers of sweetest verse, was omitted from the list
- of famous literary personages adorning the corridors of
the new Coungreesional library, for the reason, as alleged,
that the poet had unjustly criticised our country and our
people, a more thorough investigation brought to light the
fact that in after years the suthor thus ignored, had made
ample apology for his early rashneas, and took occasion to
state, that our lives are long enough in which to make
many mistakes, but not long enough in which to correct
those mistakes.

We may at least in our lifetime seek to point out the
mistakes of others, even if our lives are too short to
attempt a correction of our own, and thus may the mis-
takes of all be corrected by their contemporaries.

Napoleon’s test of n great man was in the answer that
might be given to the question, ‘¢ What has he done?’’
Applying a somewhat similar test, but more with a view of
ascertaining results than of seeking for individual great-
ness, the law-maker’s work of the year which has elapsed
since last we met, might profitably come under our notice
and our review for a few moments under the interrogatory,
¢¢ What have they done?*’

Within the past year our highest judicial tribunal has not
been idle, and we have much food for thought in the result
of the arduous labors of that Court. Over 130 cases have
been heard in which opinions have been handed down,
covering over 700 pages of our Reports. To attempt to
give even a resumé of all those decisions would sorely tax
your patience, without a corresponding degree of profit on
this occasion.

What a pleasure it is, however, for the lawyer on such an
ococasion as the present one to be in a position to have the
last word, and, if need be, read his ¢¢ dissenting opinion.”

Many decisions of vast importance, showing arduous
labor, wise discrimination, and deep thought, will we find
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among those decided cases. Statutes have been expounded,
some disfigured, and others totully annihilated, while many
others were permitted to stand, which many of us think
should in some way be censured severely for ever appearing
at all, if not ocondemned utterly. Old laws have been
affirmed, vexed questions settled, and questions suppored to
have been settled, have become either unsettled or wholly
reversed. Withal there is much to admire and little to
criticise in the year’s decisions. Let us review briefly.

Now may we, with equal protection from the inquisi-
torial grand jury, indulge either in the luxurious meer-
schaum or the much abused and alleged deadly cigarette,
and by the grace of the legislative branch we are no longer,
as formerly, required to even keep an eye on the ¢¢ original
package.’’

No longer is it necessary for the sheriff to hold the writ
of fi.fa, till the actual expiration of its ninety day life,
but upon the fact made known to him that no property can
be found or money made, he may forthwith say so, and
thus hasten the happy hours when the hungry lawyer may
pocket his coveted docket fee and commissions in chancery.

-Unhappily for all parties concerned (except the petti-
-fogger), the Court has said in a many-hued opinion, that
one new trial may be granted eack of the parties in an
action before a justice of the peace. This‘prolongs the
agony, enriches the justice, makes the litigants poor,
and no doubt will receive loud applause and high praise from
the shyster, and from him who cannot pass the Rubicon of
. the University law faculty. Would that some power might
arise saying with authority, that henceforth and forever,
“no trial, new or otherwise, of a contested matter should
ever again take place before a justice of the peace, excopt

in extremely petty cases.

Again, more securely than ever before may we take our
¢ easo at our inn.”’ For though flagons of malt may have
played havoo with our intellects, and the night’s potations
may bave lulled us for all practical purposes of self-pro-
tection into a state of ¢t innocuous desuetude,’’ yet if while
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in such self-inflicted comatose condition we are relieved in
the nighttime of | our worldly goods by a guest or servaunt
while under the roof of ¢¢ mine host,’’ we point with pride
and safety to the doctrine of Canningham against Buckey,
and remember that the landlord must respond in damages.

And thus while by common lasw our bibulous habits do
not militate aguinst us, while under the ¢¢ protecting aegis’’
of the landlord, and are not considered acts sufficient to
show contributory negligence on our part in such cases, the
statutory law, eanctioned and strengthened by the court’s
decision, and the very constitution itself being brought to
the aid of both, lays down the rule, can it be called sumptu-
ary, that no matter what we may drink or smoke, nor
whautever else we may eat, yet like certain fashionable teas,
we shall legally be served with our oleomargarine only
when it is of the shade of pink.

These and like decisions of apparent light vein, some-
times settle very important questions, and the humorous
side is often overbalanced by graver results which follow.

While as before stated there is little to criticise in the
year’s deocisions, it cannot but be noticed that our Supreme
Court as well as the courts of last resort in various other
States, is taking liberties with the doctrine of stare decisis,
that but a few years ago would he viewed with more
serious apprehension than in these progressive days. A
tendency seems to prevail to disturb well settled principles
by frequent overruling opinions and decisions, and thus lay
the court open to attack on the ground of assuming legis-
lative functions, and to oriticism more or less just of
promulgating ¢¢ court made law.”” In my opinion this is
to be regretted. The law which the court announces to-day
should he the law to-morrow, unless changed during the
night by the Legislative power. The law as pronounced
by the court in your case on yesterday should be so pro-
nounced in my ocase to-day. And whean the same court has
for years in repeated decisions, announced and fixed and
settled a principle of law upon which parties are expeoted
to act, are bound to act, and do act in the most iinportant
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business affairs of their lives, a sudden and uncalled for
reversal/of tbat fixed principle is very much to be deplored.

Ever since the question was first presented to our
Supreme Court, the doctrine of ¢¢ superior servant,”” or
*¢ vice-principal,’’ has been firmly fixed and adopted in this
State. Employer and employé have alike contracted with
regard to, and acted upon, that settled dooctrine.

The departure from this settled principle, as now
announced by the court in the case of Juckson v. Norfolk &
Western Railroad Company, overruling at least half a
dozen prior well considered cases, and tbus changing a well
settled principle, is greatly to be regretted, as a tendency
towards oonfusion, towards unstableness, and towards,
may we say, an usurpation of legislative functions.

No decision of recent years has so utterly and totally
unseltled a well fixed principle as in this instance, and no
decision handed down by our court within the year, is
deserving, in my opinion, of such adverse criticism, and
solely, it is here urged, on the ground of abandonment of
the doctrine of slare decisis.

The very question before the court was fully discussed
and entirely settled a8 late as 1893, in the case of Haney
v. R. R. Co., as it had been previously settled in Daniels
v. Railway Co., and in other cases even priorto that. And
little less than a year before the decision in the Jackson
Case, the same question, notwithstanding frequent rulings
by the court, was again presented, and pressed by counsel
upon the attention of the court, and the court was asked to
reverse its former position. This appeal to the court to
change its ruling was made in the case of Flannegan v.
Rajlway Co., reported in 40th W. Va. The court refused
to disturb its former rulings, and again held to the doc-
trine of vice-principal and superior servant as the settled
law in West Virginia. We wmight not all agree that the
principle announced was as good policy as that beld in some
other States, but we were guided by it, and respected it
as the law, and were governed by it.

It is insisted here that if a change in the law were desir-



able, the appeal for such change should have been made to,
and/action taken by, the legislative branch of our govern-
ment and not the judicial.

This course has been pursued elsewhere. In England
they bave the ¢ Employers’ Liability Act,”” which defines
the duty of a master toward his servant, and affirms the
master’s liability for injuries to the servant by reason of
the vegligence of a vice-principal, and the act defines who
48 & vice-principal, and adopts the law as formerly an-
nounced by our Supreme Court.

The Legislature of Penusylvania many years ago defined
who were fellow-servants, enacting in effect that railway
mail agents were fellow-servants as to their right to re-
cover for injuries, with employés on a train on which they
traveled.

The State of Ohio bas recently pussed a statute defining
vice-principals, and holding the master liable for injuries to
servauts caused by the negligence of such vice-principal,
and adopting the rule as formerly laid down by our Supreme
Court.

Is it not sound dooctrine unnounced in the dissenting
opinion in the case of Jackson v. Railway Co., now under
consideration, that ¢ it is better to have the law settled,
even though it operate harshly, than to have a atate of con-
fusion produced by a continual abundonment of former
maturely considered principles?’’ A

And if the law so fixed and settled does operate harshly,
should we not appeal to the assembled representatives of
the people and ask to have the harsh law modified or
changed? Disturbing ¢¢ former maturely considered prinoi-
ples,”’ as the decision in the Jackson case does, is what leads
us here to repeat: ¢ The rule of stare decisis applies with
impregnable force in this instance, and from which there is
no way of escape, even if the court were so inclined, unless
by an utter and reprehensible disregard of all precedent.”’

My brethren, this may appear strong language; it ¢s
strong language, but it is not my Ianguage. It is the
language of our own Supreme Court in the Flannegan case
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above referred to, in reply to the argument of counsel,
asking for d)change of the old rule.

In criticism therefore of this disturbing decision, I bor-
row thus much from the court, and say, that the departure
in the Jackson Case from the old rule is ¢¢ an utter and
reprehensible disregard of all precedent.”” The Legisla-
ture and not the court should have made the change, if a
change was demanded and desirable. And that a change
was either demanded by the people, or the best interest of
the State, or was desirable, is a debatable and extremely
doubtful proposition.

The legislative branch of our government has also held
a session since our last meeting, and the laws adopted by
that body some nine months ago, and just now being
promulgated from the mysterious dark room of the public
printer, are proper subjects for our consideration.

Outside of those acts of an administrative, economic and
a benevolent character, the written laws enacted are fewer,
perhaps, thun usual. A legislative session which did not
deal largely with the Game and Fish Law, Delinquent
Land Laws, the County Roads and the School Book Ques-
tion, would be regarded as not equaling its predecessors,
and so to prevent such reflection upon its reputation, the
recent session gave us a new edition upon each of those
subjects. ¢¢Too frequent handling will wear out silver,”’
was an old copy from which we learned to write. Many
chapters of our statute law are being severely tested by
that same process, and none perhaps more sorely, than
those embracing the questions just mentioned. '

Many provisions enacted by the last Legislature have
found a place in our laws which in time, if not now, will
be acknowledged by us all to be of much good. Among
‘them we might mention those to prevent lobbying, extend-
ing the time within which to complete railroads, regulating
the practice of dentistry, permitting executions to issue on
judgments of justices within ten years, regulating the
granting of licenses to practice law, of which this associa-
tion is the proud mother, the compulsory school law and



others. It may be suggested thut perhaps the act provid-
ing for a punishment for lobbying on the floor of the legis-
lative halls, while the Legislature is in session, was intended
to catoh within its meshes some overzealous member or
committee of this aesociation, too assiduous in the per-
formance of a duty, and in pointing out to the average
legislator the error of his ways. Nevertheless, whatever or
whoever may have been the object sought or aimed at, the
end to be attained is & good one. The law is to be com-
mended, will wear well, and is a tree that will bear good fruit.

Nor are we to be outdone by the enacting of laws that
the press and our legal periodicals see fit to collate under
the head of ¢¢ freak laws,’’ and *¢ crank legislation.’’

While we are not so far advanced in that particular
science of statesmanship us some of our sister States are
credited with being, yet we have at the last meeting of the
legislative body placed ourselves on record as willing to
start a nuclens for further advancement.

While s legislator of a certain State is charged with
having introduced a bill to prevent the wearing of ¢¢ bloom-
ers,”” we have thus far contented ourselves with taking
from the cities and towns the power of regulating the run-
ning of bicycles on the streets and sidewalks, where the
power obviously belongs, and giving the power mainly, to
the State authorities, where it is a misfit in many particu-
lars. We may yet go a step fdarther, as is alleged was
proposed in a neighboring State, by adopting as a part of
our statute law the ten commandments, with an amend-
ment, to be called section 11, no doubt, reading, ** Thou
shalt not covet thy neighbor’s bicycle.”’

We have not yet proposed, as it is said a certain other
legislator did, a bill making it & misdemeanor to play foot-
ball, which would seem to be a direct attack on the higher
institutions of learning in this country, but we have
adopted another chapter to our criminal law, regarding the
regulation of the altitude of headgear at certain places of
amusement. However much it may be claimed that this
high hat law applies to all persons, ¢ regardless of age,
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sex, or previous condition of servitude,’’ it may as well be
admitted, |thatOit_(contains within its provisions a well-
directed thrust at woman’s rights, so that she no longer has
even the right bestowed on a member of the English Parlia-
ment, the right to wear her hat. Where will the dear woman
wear her best bonnet if not at the opera? Verily the freak
has entered the field of statesmanship.

Let us suggest that our next Legislature ¢¢ conclude the
evening’s entertainment *’ by adopting the bill proposed
by a recent Western law maker, placing a ten dollar tax on
chin whiskers. It is not yet agreed whether this bill was
in the interest of the tonsorial artist, or was projected
as a means for destroying the identity of the Populist
spellbinder.

Gentlemen, however ludicrous the foregoing list of pro-
posed laws may seem, they are vouched for by a reputable
legal journal as having been actually introduced in various
legislative assemblies, during the past year.

It is somewhat surprising and a matter of regret that
when an effort was made by the last Legislature to amend
the law regulating the removal of county and district
officers, a law unfortunately for our good reputation
abroad and our better judgment at home, which seemingly
is much in evidence nowadays, the ruling of the Supreme
Court of Appeals in the case of Arkle v. The Bourd of
Commissioners of Ohio County, was apparently forgotten
or ignored, and that some provision was not made for the
removal of justices of the peace and other officers by a
proper tribunal, that could act without violating the con-
stitution. The decision in the Arkle Case having been
handed down in December, 1895, it would seem that it was
the solemn duty of the Legislature of 1897 to place in the
hands of the circuit courts the duty of removing from office
all county officers, instead of fixing the county court as it did,
as the tribunal for removing certain of the officers in the face
of the court’s decision, rendered a year before, determining
that the county court had no such jurisdiction under the
constitution.

a



As we now see it, there is no tribunal in West Virginia
with power to remove for any cause, clerks of the county
court, superintendents of free schools, assessors, justices or
constables, at least so far as provided by any statute.

But of what practical utility are our statate laws anyway ?
To know the law, to know where to find it, and to know
how to apply it, are said to be three essentials in the
make-up of a good luwyer. If we are granted no oppor-
tunity to koow the law, and there is no place to find it, it
is impossible to try to apply it. And so it seems to be
with the recent acts passed by the Liegislature. After nine
long months of weary watching and waiting, they have at
last appeared. No language is strong enough to condemn
this intolerable state of affairs. It is simply monstrous
and outrageous, and has nearly always been so, and in my
opinion will be se, so long as the law relating to the public
printing remains in its present confused, chaotic and com-
plicated condition. There are too many heads to the
department, too many loopholes by provisos enabling an
evasion of the law, and the printing of the laws, which
should be most speedily done, is thrown into the general
hotchpot of other printing where it should not belong.
No reason can exist why those now eatitled to copies of the
laws, and others who should be entitled to them, should not
have, by plain direction of statute, advance sheets of each
act passed, immediately as the same is approved by the
Governor, or a8 it may become a law without his signature.
Nor can there be any reason why there should not be desig-
nated a superintendent of public printing of the laws, whose
duty, under heavy penalty, it would be to have the entire
body of aots passed, printed und bound and distributed
within a reasonable fixed time after the adjournment of the
Legislature with no loopholes or provisos for escape. As the
law regulating the printing of the acts now stands, we
whose duty and interest it is to know the law immediately
it goes into effect, and whose duty it is not, are, as to our
statute laws, like the Cuban patriots in Havana prison, ina
dire state of sncommuniocado.

e ——— _
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I am glad to be able to say that it is reported on good
authority that the uncalled for and unaccountable delay of
printing the last acts (for bad as the law is, the delay is
unaccountable) is to be investigated by the commissioners
of public printing. Nothing short of a thorough, system-
atic overhauling of chapter 16 of the Code, by a competent
commission, will go to the root of the evil, and the time is
overripe for such overhauling. The matter of public
printing is an important one to the State. The law regu-
lating the public printing is necessarily extensive, and any
revision or amendment should be made after considerable
time and thought upon the subject. A suggestion that this
association appoint a competent committee to draft a bill
revising the law upon this subject, would be appropriate at
this time.

A bar association meeting would be considered anything
but a success at which no speech was made, address deliv-
ered, paper read or resolution offered, touching upon the
vexed question of the laws relating to married women.
This association in the pust has done justice to the subject
by ite efforts, and still more remains to be done. Mainly
through the work of this association, and of its active
individual members has it come to pass that with some
degree of independence, and without losing her self-respect,
a married woman can acknowledge her deed, and with
a further tardy admission by the law as to her sanity, can
she, under certain conditions, transact business, make con-
tracts, and sune and be sued. Might we not go a step fur-
ther, and permit her to dispose of her real estate, at least
as the husband is permitted to dispose of his, ¢¢ without the
aid or conmsent of any other nation on earth.”’ And thus
we might gradually place her on the legal footing where
she belongs, and to which she is entitled, and where all
women are by law, so long as they remain spinsters.
Why she should in this day be classed as of a lower intel-
ligence, immediately she marries, can only be conjectured
by reason of the choice of a husband that some of them
make. Might we not also take a step in advance by giving

8
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ber aame mepeotful attention on the death of her so-called
loge lord andmaster? If any valid reason ever existed for
the present differeuce in value between the dower of .the
wife and the curtesy of the husband, no such reason ocun
at this day be called to the nid of such injustice. Why at
this duy the wife should be endowed for life in but one-
third of her husband’s land, while the husband’s estate in
ocurtesy is in all of the wife’s lands, is beyond comprehen-
sion. The husband and oldest son are no longer supposed
to go to the wars, while the wife and younger sons toil to
supply the army, and by reason thereof, she muat at the
death of the husband have her life estate to the extent of
her toll, and to that extent omly. Neither do the alleged
reasons for estates ‘¢ by the curtesy of England,’”” or *¢ by
the courts of England *’ exist in this country. The husband
bas no ¢ Lord’s Court '’ to attend as vassal in right of his
wife. The reason of the law baving ceased, the law in its
present form by virtue of that reason should cease. Dower
and curtesy, as defined at common law, might be abolished,
and a reasonable, consistent, nineteenth-century provision
under the Chapter of Descents and Distributions, might take
their place, whereby the woman bereft of her support, and
oftentimes left with helpless children to maintain and edu-
cate, should be placed on an equal footing, at least, with a
man who survives his wife as to their respective interests in
each other’s land.

But why, my brethren, do those things longer by piece-
meal at all? Has not civilization so far shed its light-on
West Virginia soil that with one fundamental act we can
emanocipate the married womun, giving her the same rights
and  privileges under the law that she had before her
marriage? And why should we not now suggest and pro-
pose to the State Constitutional Committee now existing, or
to the Legislaturc that will pass on those proposed constitu-
tional amendments, an additional amendment, borrowing
from the language of the constitution of the sister State of
Mississippi, as follows: —

¢ The legislature shall never create any distinction

| -
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between the rights of men and women to acquire, own,
enjoy and dispose of property of all kinds, or their power
to contract in reference thereto. Married women are hereby
emancipated from all disability on account of coverture.’’

Is any argument needed to show or to see the entire
expediency, eminent propriety, and eternal fitness of this?
Do we not all know it is right, and that the relic of a by-
gone, semi-barbarous age, which we have, and call a law,
is not right?

If the influence of this association could ingraft into
our constitution some such provision, future generations,
in my humble judgment, would proclaim that for and on
account of this influence as well us for other reforms
inaugurated the West Virginia Bar Association had not lived
in vain.

SOME PROFESSIONAL IMPROPRIETIES.
BY HON. JOSEPH MORELAND.

Human beings, as a rule, have no other end in life but
bappiness, either for themselves or for others. Morality
and religion accord with this universal object of pursuit.
It is true that in past and existing ethical precepts men have
been much influenced and guided by sentiment, but whether
guided by sentiment or utility, in all their actions, the
presence of considerations of utility is obvious, if not para-
mount. Even the will of the Deity is enforced by future
rewards and punishments, and gain seems to be the impel-
ling motive to duty. I submit this unpretentious perform-
ance, with a view to the betterment of my chosen
profession and of myself.

I shall not attempt & sentimental oration, condemning or
approving for the sake of pleasing popular opinion. I
desire rather to submit some thoughts, about matters per-
taining to our every-day life-matters which I think are the
soyroe of annoyaunce and ill to every member of this Aeso-



ciation. I do this with the hope that the members of the
Association may be constrained to give the matter their
attention in a business way, and that ultimately some good
for the profeseion in West Virginia may be accomplished.

I have read somewhere, that, once upon a time, down
South, there was a colored debating clab, and they se-
riously debated the question, as to which was ¢¢ the greater
evil to society, the lawyers, or the buzzards,’’ and what is
worse, after arguing the question pro and con, the decision
of the judges was in favor of the buzzards. It would seem
from this that the profession are not always held in the very
highest esteem. And I infer that there must be some
reason for the disrepute into which the lawyer has fallen.
What are the causes that have wrought upon the popular
mind to suggest a contrast so damaging to a body of men,
who in their own estimation are of paramount importance?

But popular opinion is not always correct, though it is
undoubtedly formed and made up from facts, as they exist,
or as presented to the popular gaze. The popular mind, I
venture to say, does not always grasp the whole situation.

1 assert that lawyers are as a rule neither better nor
worse, by nature, than other people. Their education, and
babits of study and thought, should enable them, at least,
to make an appearance before the world, which would com-
mand respect, and which I assert does command the highest
admiration.

It is in the Forum especially that the lawyer makes his
impress upon the public, yet how often is that impress
different from what it ought to be. I venture to assert
that in many instances the ¢ ad caplandum >’ speeches of
the shyster win more applause than the solid reasoning of
the learned jurist.

It ought to be true that splendid power of intellect will
ever win respect and applause, but splendid power of
intellect is sometimes directed in vain, while false logic and
misrepresentation are used with telling effect.

In the Forum, as elsewhere, 2 gentleman is a gentleman,
and a ruffian is a ruffian, and yet I have my grave suspicions



that/the | public. Ccsometimes mistakes the ruffian for the
gentleman.

In the Forum, as elsewhere, good morals imply good
meanners, and I sometimes suspicion that bad manners are
mistaken for good morals.

In the Forum, as elsewhcre, courteous and polite
behavior ought to be rewarded and I fear it often happens
that courtesy is practiced at a sacrifice. The yielding dis-
position of the attorney who attempts to be courteous and
polite, is sometimes taken for weakness, while aggressive
impudence and brass are taken for native ability.

Clients, as a rule, are pleased with exhibitions of ill
temper, not being in a very amiable frame of mind them-
selves, and even the learned judge upon the bench is some-
times apparently moved by dint of noise and bluster more
than by law or logic.

When a perjured and obdurate witnees is rebuked or
castigated, he gets no more than he deserves, but even this
privilege of the attorney ofttimes had better be omitted.

It is a maxim of the law that it is better that ninety and
nine rogues should escape punishment than that one inno-
cent person should suffer, and this maxim would seem to
apply in such case. Yet eo it is, that the ¢¢ brow-beating **
of an unoffending witness sometimes wins the applause of
bystanders, while at another time a deserved reflection on
a dishonest one is branded as ruffianiam.

I have known lawyers who won their cases always by
their abuse of witnesses, and were unable to succeed other-
wise. This is wrong. Witnesses sometimes expect abuse
and in order to avoid it they will conceal the truth, or
driven to desperation they will tell more tban the truth.

The display of oratorical power by the advocate is some-
times amazing.

¢ In many looks the false heart’s history
Is writ, in moods, and frowns, and wrinkles strange,"’

or, as Pope would eay, he is
¢ Forever in a passion or a prayer.”
He has a varied style.



Out of a labyrinth of sunshine, the advocate plunges sud-
deuly into a storm that is awful in its fury. And then
from the blackest cloud of abuse, he drops as suddenly into
the serenest calm. As he touches evidenoe that is favora-
ble to his side of the case, he is serenely placid; as he
passes to that which is not fuvorable, his rage ia uncon-
trollable.

There is the attorney who argues his cases, however,
with so much amiability and kindness, that the closest
attention would uot disclose which side was being advo-
oated, and this is as much an impropriety as the other.

There is a difference between deserved and moderate
rebuke in a proper oase, and in indiscriminate abuse in a
wrong case, so there is a difference between decided reason-
ing tending directly to the establishment of a proposition
and a conglomerated string of neutralizing statements from
which no logical conclusions are reached favorable to one
side or the other. The Law is of the learned professions,
and its members should discountenance extravagant sayings
and all bluster as well as meaningless chatter.

The gyrations of a real quixotic lawyer in court are most
wonderful. When under restraint he is pantomimioal to an
extent that would be amusing if he were not offensive,
When the court instructs favorably to his side of a case,
he nods his approval frantically to make an impression on
the jury. And to each opinion of the court rendered he
signals the jury so as to impress them with the idea that the
learned judge has or has not grasped the situation. Sitting
in the rear of counsel arguing on the other side, he wags
his head so that the jury may know just how much of his
antagonist’s statements to believe or disbelieve.

¢ Oh! what a tangled web we lawyers weave,
When we practice to deceive.’

But professional improprieties are in some cases more
culpable than in others. Some of them are real misdemean-
ors and some border on to felonies.

Innocent foibles are easily tolerated, but when an act is



oriminal, its commission is even more a orime in & lawyer
than in any common person.

In the manipulution of witnesses the lawyer enters upon
precarious ground.

The temptation to persuade or dissuade witnesses in re-
lution to the testimony which thoy are to give uynder the
sanctity of un oath, is oftenstrong, but the attorney should
always bear in mind the importunce of dealing fairly und
aoting oonscientiously in relation to u matter in which the
vengeance of heaven is imprecated and God himself is culled
to witness its truth, It is a privilege conceded to the attor-
ney to talk with his clients’ witnesses in order that he may
know how to appronch them in their examination. There
is no impropriety in his inquiring of witnesses us to their
knowledge on a particulur subject, but the upright attorney
sbhould not allow himself to fall into the vice of ¢ coach-
ing."”

To persuade or dissuade a witness to speak or not to
speuk certain things on oath may amount to subornation of
perjury.

The matter of taking and reducing to writing the testi-
mony of witnesses is one deserving of much consideration.
The taking of depositions is never a pleasant task and the
disageeableness of this business is perhaps somewhat the
result of neglect or carelessness.

Taken in some law office or shop or store or secluded
room, before an unimportant functionary, there is not the
awe and reverence surrounding the occasion that ie
inspired by a higher tribunal. The witness i» not so much
impressed nor is the Jawyer so much restrained. There is
danger of the witness forgetting the solemnity of his oath
and becoming flippant, which impels the aitorney to in-
dulge in improprieties wholly unbecoming a member of the
great profession to which he helongs. Wrangles between
opposing solicitors spring up and men ordinnrily dignified
and complecent become, through exasperation, senseless
rowdies.

One personality onlls out another and I have actually
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seen men for whom I had the highest respect engage in a
brawling ‘fight over'the taking of depositions.
¢ WAen civil like dudgeons they first grow high
And then fall out they know not why,

When bard words, jealousies, and fears
Set them together by the ears.”

The lawyer more than any other man ought to be law-
abiding, for it may be said that where the lawyers, the
judges and the prosecuting attorneys abide, certainly there
abides the law.

It always seemed to me that the modus operandi of
taking depositions might be reforined so as to remove some
of the unpleasant feutures. For example, when a ques-
tion is objected to, the rules ought somehow or other to
restrain the objector from at the same time arguing his
case and instructing the witnees. The rules ought not to
permit a witness when about to be corraled on cross-
examination to be there leased and set scot-free by sugges-
tions injected into the belly of an objection to the question.
It is such improprieties as these that lead to riot and breach
of the peace in the very presence of the law.

It must be admitted that lawyers have tempers and have
not much more ability to control them than have other
people. I would recommend in this behalf a modified
version of the old thread-bare verse:—

¢ But Lawyers, you should never let your angry passions rise,
Your little hands were never made to tear each other's eyes.”

There is another impropriety I shall mention, in which
no reputable lawyer ever engages, and that is drumming for
business. .

The empiric in the profession of medicine by means of
ethical rules has been relegated to his proper position, and
the shyster should be held in the same estimation. By
means of regulations adopted and enforced by the Law
Associations, the quack lawyer should be discountenanced
if not blacklisted. Quack advertising is no more to be
tolerated in the legal profession than in the medical,
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There is the appearance of Scriptural authority to jus-
tify ‘the lawyer (?) who appends to his professional card
this: ¢¢ Seek me early as your counsel, for know ye, that
even the righteous cannot be saved without an advocate,’’
but it is not professional.

In the law, as in the gospel, those wishing salvation
should seek it rather than that the other members of so
bonorable a profession should go about like venders of
patent nostrums.

Diligence, love of the science and its lore, and a desire
to clevate the profession, should and will bring clientage,
without either quack advertising or paid editorials.

No man can attain success in his profession unless his
heart is in his work. Lawyers, love your profession for its
own sake; on that commandment hangs all the law, as well
as the gospel.

Drumming for business is not alone an impropriety. It
is often an offense against right and justice. Let me in-
stance: Suppose A. B. to be engaged in some useful busi-
ness, and, like many business men have done, he has
loaded himself with property, and in order to conduet his
operations, has placed some incumbrances on his property
and he is struggling against a current. Capital is always
timid and panicky and A. B.’s creditors are not exceptions
to the rule. The shyster is alert for business; his eye is
on the generous docket fees and luxuriant commissions
that appear to him ripe and ready to gather. He winks
approvingly at the contemplation of his own meanness,
and sallies forth to alarm the creditors, and felicitating
himself upon his ability to arrive at results ¢¢ by ways that
are dark and tricks that are vain,’”’ he breaks up a useful
business, he hastens the ruin of a good citizen, he sends a
wife and helpless children to the poor-house.

Do not understand me as condemning the profession and
justifying the verdict that ¢¢ the lawyers are worse than the
buzzards.” I recognize the fact that the profession is
composed, as a rule, of the greatest intellects and the purest
minds of every nation on the earth, That lawyers ar
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more trusted and less frequently betray trasts, even, than
men of any otber business or profession.

But ia the proportion that one is confided in and trusted,
fn that proportion is the meanness of that individual who
betrays the great trust reposed in him.

It is on socount of the isolnted onses of unrighteous
drumming and shystering that luwyers us a class come into
undeserved disrepute.

It is, therefore, that the shyster is characterised in the
strongest terms.

A North Carolioa magistrate, us I read in the Bar, has
thus vised up the modern product. He says: *¢ 8o far as
I have obsorved our modern shyster, he has one striking
peculiarity ; each one seems to be sui generis; he organizes
himself, operates u system of his own invention, and bas
no sense whatever of ethical propriety. The highest
ambition of each shyster weems to be to out-shyster
every other shyster, and to be a shyster unlike any
other shyster. Indeed each one wveerns to be & speo-
imen without a group, u type without a class, & species
without a genus, an offspring without a pareat, a fountain
without a source, a nulfus fAléus in sovinl economy, a
hermit in the solitude of hix own infinite littleness, & full
bullet in the woods of mornl incertitude, an anomalous
retarding foroe that we must reckon with as we advance
along the highways of progress.'’

Thunok fortune there are not nauny real shysters.

The punishment inflicted by society is in part by public
opinion. By uttaching & stigma to certain conduct that
will inspire no less dread than the civil authority.

Popular snnction is often more effective to oure an evil
than any punishment that the civil law ocould inflict. And
it is on this account thut in many instances conduot truly
reprehensible is unpunished by law, tho loss of public
esteom and the disgrace inflicted being relied upon to work
all needed reform in the premises.

By the laws of nature it pays to work up to a high
standurd of morals and manners.
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It is said that there is an eternal and intrinsic fitness in
the thingsiconsidered right and unfitness in things consid-
ered wrong.

The will of God always chooses in regard to this eternal
fitness, and rational men are bappier, more prosperous, in
proportion as they approach to the likeness of the Deity.
In proportion as they determine their actions in accordance
with the eternal and intrinsic fitness of the Almighty will.

‘Aside from ethical or moral considerations in the pro-
fession as in other things, it pays to do right. When
members of the Bar once come to know that they can make
money by being courteous, polite and upright, they will
govern themselves accordingly.

It is not always apparent, at first sight, that self-interest
requires obedience to the rules of professionnl ethics.

If your associates can with impunity be demagogues
or shysters, it zeems a doubtful case if you can afford to be
otherwise.

Law is defined to be a rule of action, and is to be
applied indiscriminately to all kinds of action. And in
morals and manners there must be laws to govern all
cases. Those who profess the law and who vouchsafe to

. practice it, should know the higher laws of ethics and
should apply them in every case.

As the law teaches obedience to the law, so the members
of the great profession should yield a willing obedience to
every precept.

¢ It is business.”’

As illustrating how ¢¢ business *’ is sometimes obscured
by other matters and the difficulty of its discernment
under certain circumstances I beg to read the following,
said to be an actual occurrence in the noted breach of
promise case brought against the Elder Cameron, while in
the U. S. Senate: —

The plaintiff, a sprightly, vivacious young woman, called on
more than a score of reputable lawyers, before she succeeded in
scuring counsel. The defense beingmade aware of her long sesrch,
decided to place some of the refusing lawyers on the standto prove
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that the woman had no standing. One of these was the famous
Ned Hay, Washington’s tireless entertainer, bon vivant and wit.
Hay was asked if ‘he knew 'anything of the case; he replied that
he had refused to act as counsel for the young woman because he
had seen a business letter from her to Senator Cameron. On the
cross-examination, the letter referred to was produced by the
plaintiff’s connsel. Hay identified it, and the lawyers began to
read it through. It waslove, love, love, from beginning to end—
¢¢ deary,’”’ ‘‘honey,” ‘‘darling,”” ‘‘angel,’’ sweetheart,”’ etc.

‘I believe you said this was a business letter?’’ said the
lawyer, looking quizzically at Hay.

¢ That is what I eaid,”” Hay replied.

The reading was continued, and from time to time the same
remark was made to Hay, who invariably returned the same
answer. At last, just about when the court was beginning to
believe that Hay had been mistaken, the lawyer reached the last
sentence, which was an appesal for money. When he read it Hay
shouted :—

‘* That's business! *’

When this law association, with all the learning and
erudition of its members, shall have considered the law and
lawyers of West Virginia: When the law, with its profound
learning, its intricacies, its quirks, for that matter, has
been dwelt upon at length: When its symmetry and beauty
as a science have been admired and praised, and its prac-
tical utility considered: When government by injunction
and the right of the married woman to dower or to hold
their own or her hushand’s property, except from their
husband’s debts and other kindred questions are settled :
When the lawyer and his many excellent traits have been dis-
cussed, but not ¢« cussed,’”” and the long train of illustrious
examples of noble men who have graced the profession with
their advanced scholarship, oratorical power, etc., have
been passed in review: and sentimental ethics shall bave
been discussed to the entire satisfaction of everybody —no
doubt the members of this body will have a higher appre-
ciation of the importance of elevating and maintaining the
standard of professional morals for the sake of the
profession. But when I drop the unvarnished suggestion

PE———
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that, aside from any sentimental considerations, it will be
gain for/the 'individual members of this body — in other
words that it will be money in our pockets — I think I hear
the distinct and emphatic response, ¢ that is business.”’

«« GOVERNMENT BY INJUNCTION.”
BY WM. G. PETERKIN, ESQ.

The phrase ¢¢ Government by Injunction,’’ of late become
so familiar, applies to a subject, the consideration of which
opens up a field of thought and investigation so broad and
far-reaching that it is practically impossible, within the
necessary limits of such a paper as this, to treat it with
anything like the thoroughness which it deserves.

Although there have arisen in the various State courts
cages involving injunctions similar to those in the Federal
courts which have attracted such universal attention, yet it
has been against the decisions of the latter courts that the
criticisms to which we shall allude has been chiefly directea,
and it has been chiefly as descriptive of them that the
phrase which forms our title has been coined. Jealousy of
the enlargement of Federal power is older than the consti-
tution itself, and even in those States and among those peo-
ple who most favored the expansion of the power of the
central government there has been a generally expressed
and very grave apprehension lest what is assumed to be a
new and usurped jurisdiction of the Federal equity courts
should result in seriously undermining the foundations of
personal liberty in the United States.

The particular manifestation of Federal equity jurisdiction
which has excited such adverse ctiticism has been seen in
the application of the injunction to strikes, and difficulties
arising from strikes.

The feeling of distrust of, and opposition to, all courts
and particularly to the Federal courts, resulting from the
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basty conclusion that they have in these matters arbitrarily
assumed,an authority which does not belong to them, and
through sheer love of power and desire to favor the rich
have couspired to oppress the people, is widespread enough
to constitute a grave danger to our institutions. These
sentiments have been fostered, through the press and other-
wise, by many men of muany minds ; some carried away by
the natural sympathy excited by the distressed condition
of many laboring men, and assuming that the courts
have unconscionably allied themselves together to further
oppress the oppressed; some doubtless influenced by no
higher motive than the desire to gain votes for their own
political party and to score a point against their political
opponents ; some, assuming the usurpation which they have
heard so often charged, have joined in the clamor on gen-
eral principles, as it were; others, siucerely convinced of
the illegal and inequitable character of the acts complained
of, join in opposing what they concecive to be a very
dangerous attack on the liberties of the people.

It is astonishing to read in reputuble newspapers such
attacks on the courts and judges as have appeared in some
of them during the last few months; in unreasoning and
unreasonable violence they have put to blush the veriest
anarchist of them all.

It would well become us then to investigate carefully and
impartially the origin and growth of that jurisdiction, the
exercise of which in certain instances has given rise to the
feeling of which we have spoken; the particular applica-
tion of that jurisdiction to labor troubles; the proceedings
for the punishment of contempts; the dangers threatened
thereby ; and the means whereby those dangers may be
best and most honorably averted ; time forbids, however,
anything but a cursory examination of these very important
and interesting questions.

While it bas been a maxim even from the earliest times
that the equitable jurisdiction of chancery extended only to
such matters as were nut remediable by law, yet for many
years after this already permissive jurisdiction was perma-
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nently establisbed by Edward III, there was the greatest
latitude in determining its' extent, and the chanceliors seem
to huve been governed lurgely by thgir own consciences,
their own ideas of right and justice,than by the fixed rules
or well defined regulations. As a result of the enlarge-
ment of the jurisdiction of equity we find from the reign
of Richard II through that of Henry VI, numerous petitions
from the House of Commons to the king protesting against
the chancellor’s deciding upon matters which werc remedi-
able at common law. Itis unnecessary here, however inter-
esting it might be, to trace the grudual delimination of the
jurisdiction of the courts of equity, and the processes by
which their latitude was restricted. Lord Nuttingham in
1676 laid down the rule that a chancellor wus to be gov-
erned by a legal conscience (civilis et politica) rather than
by a personal conscience (naluralis et interna), and even
before his time the multitude of prevedents alreudy col-
lected had resulted in certain detined rules by which the
courts of equity were guided. The principle which gov-
erns equity jurisprudence as finally settled, is thus stated
by Mr. Adams: ‘¢ It does not create rights which the com-
mon law denies, but it gives effectuaul redress for the
infringement of existing rights, where by reason of the
special circumstances of the case, the redress at law would
be inadequate.’”” Mr. Pomeroy, however, distinguishes
oertain rights which the doctrines of equity jurisprudence
alone create and recognize. It is well said that the central
principles of equity being founded upon the ¢¢ eternal veri-
ties of right and justice '’ rather than upon ¢ arbitrary cus-
toms and rigid dogmas’’ it is faur more elastic and more
capable of expansion and extension than the common law,
it therefore continually grows and expands, not arbitrarily,
but in the direotion of what have long since become well-
defined and established principles. Lord Chancellor Cot-
tenham observed: ¢¢that it is the duty of the courts of
equity (and the same is true of all courts and of all insti-
tutions), to adopt its practice and course of proceedings,
as far as possible, to the existing state of society, and to
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apply its jurisdiction to all those new cases which, from
the progress daily making in the affairs of men, must con-
tinually arise, and not from too strict adherence to forms
and rules established under very different circumstances,
decline to administer justice and to enforce rights for
which there is no other remedy’’ * * *

The constitution and laws of the United States have rec-
ognized equity as a part of the national jurisprudence.
The equitable jurisdiction of the Federal courts extends
throughout the Union, however State laws may affect the
various State courts, and is ¢ identical or equivaleant in
extent with that possessed by the English High Court of
Chancery at the time of the Revolution ¢ exocepting those *
peculiar administrative functions held by the Chancellor as
representative of the crown in its character of parens
patrige.”’

The remedy by injunetion was borrowed by the early
chancellors from the Roman Law. Mr. Pomeroy (in his
great work on Equity Jurisprudence) states as a general
priociple that ‘¢ Whenever a right exists or is created by
the ownership of property or otherwise, cognizable by law,
a violation of that right will be prohibited, unless there are
other considerations of policy or expediency which forbid
a resort to this prohibitive remedy,’’ these considerations
are governed by, and depend upon, that fundamental prin-
ciple which marks the limits of equitable jurisdiction gen-
erally, namely, the inadequacy and insufficiency of the
legal remedy; in the concise language of Mr. Adams,
therefore, we say: ¢‘‘Whenever damage is caused or
threatened to property, admitted or legally adjudged to be
the plaintif’s, by an act of the defendant, admitted or legally
adjudged to be a civil wrong, and such damage is not ade-
quately remediable by law, the inadequacy of the remedy
at law is a sufficient equity, and will warrant an injunction
against the commission or continuance of the wrong.”

An ounce of prevention is worth a pound of cure, and
in restraining the breach of contracts, in proper cases; in
abating nuisances; in restraining ultra vires or illegal acts
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on the part of corporations; in preventing waste ; in prevent-
ing/irreparable/torts, and in many other ways the remedy
by injunction has come to be one of the most useful in our
jurisprudence, and its practical abolition, as is threatened
in some States, would be a very serious blow to the admin-
istration of justice between man and man.

It is generally said that equity will not restrain the
commission of a crime, and so far as it goes this is true,
that is, equity will not restrain the commission of a crime
merely because it is a crime, the punitive remedy at law
being deemed adequate; on the other hand, equity will not
refuse to restrain an act which would be a nuisance
or an irreparable injury to property or civil rights
simply because that act is a crime. The punishment
of the wrong-doer is no compensation to the victim,
and when adequate damages cannot be recovered at
law, or when no damages can compensate for the injury, a
man would be left without any protection unless equity
interpose and prevent the commission of the act. ¢ The
penalty for the contempt in violating an injunction is no
substitute for, and no defense to, a prosecution for crim-
inal offenses committed in course of such violation.”” The
functions of the injunction are preventive merely. Many
State statutes make special provisions for the abate-
ment by injunction of certain disreputable places as
nuisances, notwithstanding the fact that the keeping of
these places is a crime. The principle itself seems so plain
and the result of its exercise so beneficent that it is a sur-
prise that any sheuld question or oppose it, and yet we
hear judges inveighed against, for ¢¢ presuming ’’ to enjoin
the commission of acts which constitute irreparable
injuries to property and are at the same time confessedly
violations of the law. The pertinent question presents
itself: ¢¢ Should a man be heard to plead his own crime
in order to oust the jurisdiction of a court of equity?’’
We can see but one answer to such a question,

Says the Court of Civil Appeals of Texas in State v.
Patterson (37 S. W. R. 478): ¢ In extending such protec-

4
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tion (by injanction) it (equity) may prevent a crime ; but,
a8/no one has a right to commit crime, no one should be
heard to complain that he is restrained from its commis-
sion, when such restraint has been exercised in the juris-
diction of a court for the purpose of preventing him from
irreparably injuring another in his property or civil rights."’

A well considered case on this subject is Columbian
Athletic Club v. State, 143 Ind. 98 (40 N. E. Rep. 914;
28 L.R. A.727; 2 Am. & Eng. Dec. .in Equity, 340),
where is laid down the principle that, ¢¢ Injunction will lie
ut the suit of the State agaiust a corporation when it is
misusing and abusing the corporate franchise and privileges,
and is maintaining its property as a nuisance, though its acts
also constitute a crime,”’ and where numerous authorities
are cited in its support.

Many similar instances might be cited showing the
manifold and manifest usefulness of the injunction as to
restrain the obstruction of navigable rivers; to restrain a
railroad company from takiugland for purposes not within
its power; or from taking land contrary to the provisions
of its charter, or from obstructing a highway, or from ille-
gally constructing or extending its tracks; to restrain a
municipal corporation from making illegal appropriations
or payments, from negotiating an illegal loan or from issu-
ing unauthorized bonds; to restrain the keeping of a house
of ill fame ( Cranford v. Tywell, 128 N. Y. 341); to restrain
the pollution of the waters of a stream (Barrett v. Mt.
Greenwood Cem. Assn., 159 Ill, 385): to restrain the
principals from proceeding with a contemplated prize-fight ;
(Inre Corbett, 85 Am. L. Reg. 100), etc., eto.

In the cases above mentioned the peculiar and exclusive
advantages of the remedy by injunction are seen readily and
at once, and, although many of the acts enjoined were pun-
ishable as crimes, we have not heard that outery against the
interference of the courts of equity which has greeted what
may be called the ¢¢ labor cases,’’ although the use of the
injunction in the one class of cases deserves as much to be

- oalled ¢*government by injunction’’ as it does in the other.

—— — ——
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There haye been few more conspicuous instances of this
use of the injunction than the successful endeavor of the
Arkansas authorities to prevent the Corbett-Fitzsimmons
prize-fight from taking place in that State. Few legal pro-
ceedings have in years attracted so much attention as did
those to prevent this much advertised fight, and I do not
remember ever having heard the Arkansas court attacked
and abused for having used the equitable writ of injunction
to accomplish in the premises what the law was powerless
to do, for it was universally admitted that to place the ex-
pected participants and their aniders under the highest peace
bond allowed by law, would bave been utterly futile as a
preventive measure.

Said Chancellor Martin in overrulingthe demurrer in the
Corbett-Fitzsimmons case : ‘“The very objects of govern-
ment are to restrain man’s passions, to bridle improper
and illegal impulses, to protect them in their civil and po-
litical rights of life, limb and property, to subserve the
general welfare, and to induce or make them, if necessary,
respect the rights of others, ’Tis true, a court of equity,
under our system of laws, cannol administer punitive jus-
tice, except for contempts, but it may administer preventive
justice in proper cases, and I feel sure that if there were
more preventive justice administered, a vast deal of misery
would be spared the innocent, * * * conceding that
courts of equity have no power to enforce the criminal
statutes of the State, and no jurisdiction to enjoin the com-
mission of crimes ordinarily, yet where the crime arises
from, or is a constituent part of a public puisance, they
should not fail to exercise their extraordinary powers to
abate the nuisance, and in doing this they may by proper
orders prevent the commission of the orime.’”” The prin-
oiple that equity will enjoin an act, for the commission of
which the actor could be punished, when the injury from
the commission of the act would be irreparable, was recog-
nized by Chief Justice Marshall in 1824, in the case of
Osborn v. Bank of U. 8., Wheat. 738, 843-5.

It appears to be now well settled that equity at the suit
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of a public officer has jurisdiction to restrain an individual
or'a'corporation from''committing acts which are ¢¢ injuri-
ous to the rights of the public or contravenes public policy,
even though they may constitute a crime, and be cogniz-
able by the courts of law as sucb.’”” Such relief will also
be granted to a private person who alleges and proves a
special injury to himself.

This doctrine has long been recognized by the Federal
courte, as may be seen from the following cases decided by
the Supreme Court of the United States.

Georgetown v, Alex. Canal Co., 12 Pet. 97 (1838).
Penna. v. W. & B. Bridge Co., 13 How. 518.
Miss. & Mo. R. R. Co. v. Ward, 2 Black, 485.
Corsaw Min. Co. v. So. Car., 144 U. S. 550,

In the last case Mr. Justice Harlan quotes the Massachu-
sefts court as ‘‘observing that the preventive force of a de-
cree in equity, restraining the illegal acts before any mischief
was done, would give a more efficacious and complete
remedy than an indictment or proceedings under the statute
for the abatement of the nuisance,”” and speaking by the
same justice the court says: ‘¢ Proceedings at law or by
indictment can only reach past or present wrongs done by
appellant and, will not adequately protect the public inter-
ests in the future.’’

This question is well considered in the able opinion of
Mr. Justice Brewer in the Debs case, 158 U. S. 564.

Other cases in which similar conclusions are reached

ould be cited from Alabama, Illinois, Iowa, Massachusetts,
New Hampshire, New Jersey, New York, Texas, and,
perhaps, other States.

It appears, therefore, that the interference of a court of
equity to enjoin acts which are crimes when those acts
threaten the destruction of, or irreparable injury to, prop-
erty or civil rights, is not only reasonable, but is sanc-
tioned by abundant authority, both State and Federal.

It is said sometimes, with great bitterness, that the
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application, of the injunction to strikes is an innovation;
this, of course, is true in so far asstrikes, as we know
them now, are themselves innovations, and it is true only
so far, for the courts have applied old established prineci-
ciples to new conditions; for instance, the first American
case in which the word *¢ boycott ’’ is used seems to be
State v. Glidden, 55 Coun. 46 (8 Atl. Rep. 890), decided in
1887, yet it was in accordance with well-settled principles
that the injunction was granted in that case.

There have been some score or more of cases in the
Federal courts in which the injunction was used against
strikers, and, although it does not come within our purpose
to examine these cases in detail, yet a reference to several
of them will be of interest. :

It was held in 1887, by the Circuit Court of the United
States for the Southern District of New York, in Old
Dominion Steamship Co. v. McKenna, 30 Fed. Rep. 48,
that for outsiders to procure workmen employed upoun
terms satisfactory to them to quit work in a body in order
to inflict injury upon the employer until he should accede
to their demands, constitutes in law a malicious and illegal
interference with the employer’s business, which is aciion-
able. This comes very near fitting the recent cases in
West Virginia. Often the destruction of a man’s business
cannot be measured in damages, and we may safely say
that in all these cases damages could not have been made
even after being awarded, the defendants being invariably
insolveunt; the remedy at law (by an action for damages)
being thus totally inadequate, the old first principle applies
and equity takes hold and by an injunction prevents the
commission of the threatened act.

See also Coeur D’Allene Consolidated & Mining Co. v.
Miner’s Union (1892), 51 Fed. Rep. 260.

In Casey v. Typographical Union (1891), 45 Fed. Rep.
185, it was held that a combination to boycott a newspaper
for refusing to unionize its office is illegal and unlawful
and will be enjoined; surely no action at law could com-
peasate for the injury following from such a ¢ boycott,’’
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and the granting of the injunction was in accordance with
long established principles.

This case was followed in the exhaustively considered one -
of Barr v. Essex Trades Council (N. J.), 30 Atl. Rep. 881.

Nor were the cases arising during the recent miner’s
strike new in that the strikers were enjoined from congre-
gating near the works of an employer in pursuance of a
combination or conspiracy for the purpose of intimidating
and threatening his employees and exposing them to jeers
and contumely and so *¢ persuading’’.them to leave their
employment ; not only were the acts resulting from such
combinations or conspiracies ofttimes muisances in them-
selves, but if unimpeded they would doubtless have led to
the compulsory cessation of the employer’s business and
to the infliction of irreparable injury upon him, and there-
fore were properly enjoined (supposing that in each case a
proper showing of facts was made and proper proceedings
had).

A large number of cases from the various State courts
bearing upon this phase of the question are collected and
commented upon in the case of

Steel & Wire Co. v. Murray, 80 Fed. Rep. 811,

which shows that abundant precedent exists for what has
been condemned as a very recent innovation.

Nor can we believe that the constitutional right of free
speech was abridged or endangered when there was pro-
hibited, not the peaceable assembling of men for the
discussion of grievances, but the congregating and march-
ing of a crowd upon the public thoroughfare near the
property of another, or upon that other’s property, for
the very purpose of interfering with his business and of
forcing themselves and their arguments upon his employees,
unwilling listeners though they be, and practically coercing
them to Teave their employment. It would seem almost
farcical, if it were not so serious a matter, to claim for such
acts as these, the protection of the constitutional guarantee
of ¢ free speech.’
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On, the; general question of obstruction of highways,
Justice Brewer pertinently remarked in his opinion in the
Debs’ case: ¢¢ It surely cannot be seriously contended that
the court has jurisdiction to enjoin the obstruction of a
highway by one person, but that its jurisdiction ceases
when the obstruction is by a hundred persons.’’

Under the act of Congress of July 27, 1890 (under
which the anti-railroad pooling decision was rendered),
declaring illegal and punishing combinations in restraint
of commerce among the States and conferring jurisdiction on
the United States Circuit Courts to prevent violations of the
aot, those courts have jurisdiction to restrain such viola-
tion by injunction, see

U. S. v. Alger, 62 Fed. Rep. 824;
U. 8. v. Elliott, 64 Fed. Rep. 27;

in which, with » number of other cases, the injunction was
used in pursuance of this act.

The matter of interstate commerce is one intrusted by
the constitution to the care of Congress, and yet, even when
acting under the express provisions of the act above men-
tioned, Federal judges have been attacked as unprincipled
* 4¢ gsurpers.’’

Itis a well-established principle that in some cases of tres-
pass and in some cases of nuisance an individual is permitted
by the law to prevent the one and abate the other by force,
. and surely no one should complain if the individual or the
government prefer the peaceful process of a court of equity.
We venture to say that the terrible tragedy enacted in
Pennsylvania a short time ago would have heen avoided had
a court of equity been appealed to; certain it is that mo
such difficulty occurred in any place where the aid of the
courts, State or Federal, was invoked.

The use of injunctions in labor cases seems to have been
restricted rather than expanded since 1868, when, in
England, in Spinning Co. v. Riley, E. L. R. VI, Eq. 551
(the first reported labor case in which the injunction was
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used ), the publication of a libel was enjoined, an extent to
which'our courts ‘bave refused to go, as not being sanc-
tioned by principle.

To sum up in the language of Judge Wm. A Woods:
¢ No decision of the Supreme Court, or of any of the
United States Circuit Courts of Appeals, touching the sub-
ject of injunction, can be said to be founded on or to
involve any new doctrine, or any application of established
principles which was new save in the circumstances and
conditions brought under consideration, and with two or
three exceptions the- same is true of the recent Circuit
Court decisions.”’

An examination of the cases decided in the Federal
courts bearing upon this question will show that the courts
have cleurly recognized the individual and collective right
of the employees to cease work when they saw fit, unde-
terred by judicial process. This is after all but a recogni-
tion of the old rule that equity will not specifically enforce
a contract for personal service, and therefore will not
enjoin the breach of such a contract; this rule seems to
have been violated by the United States Circuit Court for
the Eastern District of Wisconsin in Farmer’s Loan &
Trust Co. v. Northern Pac. R. R. Co., 60 Fed. Rep. 803,
but to that extent the decision has been annulled by the
Circuit Court of Appeals for the 7th Circuit in Arthur v.
Oaks, 24 U. 8. App. 239; 11 C. C. A. 209. This is but
an example of what has been so well said by Judge Woods,
that the scope of equity jurisdiction ¢¢ has been enlarged
and modified to meet the changing conditions of business
and civilization, and it is only natural that there should
have been instances in which jurisdiction has been exer-
cssed in excess of rightful power, but when error of that
kind has occurred it has been promptly corrected, either by
direct appeal or by force of contemporary and more author-
itative decision, and it is safe to say that no essential
departure from recognized principles has become abiding
or permanent.’’

Objections have been made to the summary punishment
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of contempts committed in the violation of injunction
orders.

Again this is no new exercise of jurisdiction.

The power of courts to punish disobedience of their
orders has existed from time immemorial, it has been
co-existent with the courts themselves and is absolutely
necessary to their existence ; it is further within that ¢ due
process of law’’ required by the constitution, which has
been well defined as ¢¢ such an exertion of the powers of
government as the settled maxims of law sanction and
under such safeguards for the protection of individual
rights as these maxims prescribe for the class of cases to
which the one in question belongs.”’

The Supreme Court of Mississippi has said : ¢¢ The power
to fine and imprison for contempt from the earliest history
of jurisprudence, has been regarded as a necessary incident
and attribute of a court, without which it could no more
exist than without a judge. It is a power inherent in all
courts of record, and co-existing with them by the wise
provisions of the common law. A court without the power
effectually to protect itself against the assaults of the law-
less, or to enforce its orders, judgments or decrees against
recusant parties before it, would be a disgrace to the legis-
lation, and a stigma upon the age which invented it.’’
(Watson v. Williams, 36 Miss. 331.)

So the Massachusetts court says: ¢ The summary power
to commit and punish for contempts tending to obstruct or
degrade the administration of justice is inherent in Courts
of Chancery and other superior courts, as essential to the
execution of their powers and the maintenance of their
authority, and is part of the law of the land, within the
meaning of Magna Charta, and of the twelfth section of our

" Declaration of Rights.”” (Cartwright’s Case, 114 Mass.
230.)

In his opinion in the Debs case Justice Brewer cites
pumerous Federal cases, as stating the same principle,
which is really too axiomatic to need any authority in its
support.
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If oontempts were made triable by a jury the courts
would, be paralyzed, or suppose, as Judge Woods suggests,
the jurors summoned should refuse to attend, it would be
necessary to summon other jurors to try them, and if they
should refuse others must be summoned to try them, and
80 on ad snfinitum; a courtof equity having no jury its con-
tempt cases would bave to be sent to a law court, for trial
when they could be reached in the course of business, pend-
ing which, proceedings in the court of equity must be sus-
pended.

But after these legal difficulties and objections are con-
sidered, othor practical objections present themselves,
which demand that all reasonable restrictions and safe-
guards be placed upon the use of the injunction, in such
cases as those to which we have addressed ourselves.

The power reposed in the ecourts of chancery is very
great, and, such is the weakness of human nature, it is
liable to be sometimes abused, and when abused to work
great opprossion, This abuse should be guarded against
with the most sedulous care, not only on account of the
injustice in the particular case but because of its affording
8 handle for those who, for one reason or another, are
always ready to attack the courts and judges, and to stir
up discontent among the people. It may sound superfluous
to sny that the law should be followed and adhered to with
the greatest strictness, but in such cnses as we have been
considering it is of vast importance that the judges should
see that every requirement of the law is complied with,
with the most scrupulous exactness. They should avoid -
even the shadow of the appearance of overstepping the
limits set to their jurisdiction by principle and by law.

For example the United States Circuit Courts are given
authority by Act of Congress to grant preliminary injunc-
tions in certain extreme cases without notice ; bere is a pro-
vision, useful and necessary as it sometimes is, which may
be made an instrument of oppression and injustice unless
the judges act with the greatest care and circumspection, in
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such cases they should consider themselves in peculiar
charge of the interests of the absent defendants, and should
never grant an injunction without notice unless the required
¢ irreparable injury from delay *’ is clearly showrr beyond
a doubt, and the day set for hearing should never be post-
poned heyond the earliest date.

We have too much confidence in our courts of last resort
to feel apprehension that there will ever be a permaneat en-
largement of the jurisdiction of the courts of equity, uncon-
trolled by law and unsanctioned by principle; but there is
at all times a chance that in the mistaken acts of individual
judges the proper jurisdictional limits may be overstepped ;
while ordinarily such mistakes even if uncorrected by an
appellate court, might have no result beyond the particular
case in which they occurred, yet in some states of popular
opinion even an isolated mistake would go far to increase
those bitter feelings of which we spoke at the outset,
and might aid in undermining that perfect confidence in
the integrity and fairness of our courts which is one of the
chief foundation stones of our government, and which
among a large class of our people now seems to be seri-
ously threatened.

The fact that the injunctive process has in so many cases
issued from the Federal courts has made the cry of ¢ gov-
ernment by injunction ’’ more potent than it would other-
wise have been in exciting the fears of conservative men.
There arc not wanting cases however in which the State
authorities themselves have been responsible for the resort
to the Federal courts, the complainants often having no
confidence in the ability and willingness of the local author-
ities to effectually cope with the difficulties, and sometimes,
as for instance in tho Chicago riots of 1894, this lack of
confidence would seem to have been justified. It has been
said that the so-called *¢ usurpations’ of the courts are but
blazing the way to revolution, but I do not believe that in the
sober second thought of the American people any such result
is contemplated or threatened. There is danger, however,
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that some State legislature, in an effort to restrict the power
of the courts, may practically abolish the useful writ of
injunction and so necessitate a still more frequent resort to
the Federal courts; a result to be deplored by those who,
like the writer, believe that Federal assistance, even in
courts, should be sought only as a last resort. In this as
in all cases when a people, greatly stirred up, attempt to
right real or imaginary wrongs, there is danger lest in the
methods they may be tempted to try for relief there may
lurk greater dangers than are apparent in the status quo.

Efforts have been made to have some legislation by Con-
gress limiting the jurisdiction of the Federal equity courts
in matters involving injunctions, but it may well be doubted
whether Congress has any authority to do this, as Art.
111, Sec. 2, of the Constitution provides that the judicial
power of the Federal courts shall extend to *¢ all cases in
Law and Equity’’ arising under the constitution, the laws
and treaties of the United States.

Changes could, however, he made in the law in regard
to the punishment for contempts. The incongruity of a
trial by jury in such cases has already been alluded to.
However, those proceedings might well be made compul-
sory which even now should be followed iu all courts, and
so far as the writer knows have been generally followed;
that is, ¢¢ that in case of a contempt committed out of the
presence of the court there should be a formal procedure
upon affidavit showing the facts supposed to constitute the
contempt, to which the defendant should be allowed to
make answer, and that the trial should proceed apon evi-
dence adduced in open court;’’ moreover an appeal might
be allowed in all cases, and a limit set upon the punish-
ment to be inflicted.

As to the so-called *¢ blanket’’ or *‘ omnibus’’ injunc-~
tions, it stands to reason that no man can be in contempt
by ‘violating an order, notice of the existence of which has
not been brought home to him, and if any man has been
punished for so doing he has been unjustly punished, the

~



— 61 —

court had no jurisdiction of him, and if imprisoned he was
eutitled tohisrelease on kabeas corpus.

Sec. 16, Act of 1789 (Rev. Stat., Sec. 723) provides that
¢t guits in equity shall not be sustained in either of the
courts of the United States in any case where a plain, ade-
quate and complete remedy may be had at law.”” It has
been held (Baker v. Biddle, 1 Baldwin, 405) that this was
an absolute limitation on the jurisdiction and that any
decree beyond this jurisdiction was void. Disobedience of
a void injunction order is no contempt, and an examination
of the validity of the order, as depending upon the jurisdic-
tion of the court, when the question is brought before the
higher court, as may even now be done by kabeas corpus
is a valuable safeguard aguainst injustice committed by a
transgression of jurisdiction.

In the famous case of In re Ayers, 123 U. S. 443 (1887),
the Supreme Court, speaking by Mr. Justice Matthews, de-
clared it to be well settled that while ¢¢ the exercise of the
power of punishment for contempt of their orders, by
courts of general jurisdiction, is not subject to review by
writ of error or appeal to this court,’’ yet ¢¢ when a court
of the United States undertakes by its process of contempt
to punish a man for refusing to comply with an order which
that court had no authority to make, the order itself, being
without jurisdiction is void,”” and that ‘¢ when the proceed-
ings for contempt in such a case result in imprisonment
this court will, by its writ of kabeas corpus, discharge the
prisoner.’’

In time of riot or disorder, when property and civil rights
are threatened or endangered, it is of course the duty of
the authorities to restore order, regardless of cost, and to
remove the threatened danger by whatever means are in
their power, which being done they should consider the
oause which provoked the passions of the people, sometimes
unreasonable though they be.

There can be no doubt that much of the discontent which
seems to smoulder among our laboring men is caused by the
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seemingly insatiate and pitiless greed of some great capital-
ists'and. corporations./The tales of the vast, and sometimes
very rapidly accumulated fortunes, of these later days,
sound strangely on the ears of men who are struggling on
soanty wages to support their wives and children ; and when
organized labor inaugurates a struggle for the betterment
of its conditions, and the men, in the effort to compel a
compliance with their demands, too often stirred up by
unscrupulous agitators, commit acts which bring them
within the restraining jurisdiction of a court of equity, it is
bardly unnatural that they should believe, especially when
encouraged so to do by many who should know better,
that the strong arm of the law which compels them to
coase is guided by, and is but a creature of, the very power
against which they are struggling.

We cannot afford to allow this belief to grow, it appears
to be already too widespread, unreasonable though we may
believe it to be.

Therefore it seems that the best solution of this entire
question is offered by what has been so often suggested,
namely a compulsory arbitration of all disputes arising
" between employera and employed. The use of the strictly
legal, but to so mauy obnoxious, remedy by injunction
would thus be generally avoided in labor disputes, and with
it the apparently most prolific cause of the bitter feelings
spoken of.

This plan is open to the objection that by it certain men.
will be required to surrender, to a greater or less degree,
their personal right to manage their own affairs as seems
best to them, but it may well be asked whether the time
has not come when, in this particular, a measure of this
right must be surrendered for the common good.

Time forbids us to go into this question which might
Jead us far from our subject, suffice it to say that in such
a critical period as that through which we are passing, it
becomes every patriotic man to yield somewhat of that
which is strictly his right, when his adhering to it too



closely might result in seriously endangermg the social
fabrie;

It may be added that matters would ba very much
helped if a greater sense of responsibility was felt, and
more care exercised by those whose duty it is to dissemi-
nate and comment upon the news. The instance here
under our own observation last summer has not been the
only one, when an untrue and misleading report of facts,
and the expression of a too hasty opinion thereon, has
stirred up feelings and excited animosities which notamount
of subsequent correction could atone for.

I am conscious that this has been a very imperfect and
incomplete discussion of a very large subject, but such as
it.is it bas not been without avail if it has aided in any
degree in showing that the so-culled ¢« usurpations’’ of the
judges have not been usurpations at all, but that the appli-
cation of the injunction to prevent violations of law and
the consequent irreparable injury to property and civil
rights, incident to strikes, has been in accordance with well
known principles of equity jurisprudence; and that if any
defects are inherent in that system or if any objections are
properly applicable to it, they should be met and corrected
in some other way than by that unreasoning abuse and, 1
may say, villification, of the judiciary which in these latter
days seems to have become a favorite pastime with so many.
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ANNUAL ADDRESS.
By Ho~. SEvyour D. THOMPSON.

JUDICIAL SUPREMACY.

At the sixth annual meeting of the American Bar Association,

L Debate in the held at Saratoga Springs in the year 1883,
American Bar Asse. & paper was read by Mr. Robert G. Street,
ciation on Judicial of Texas, on the subject of ¢* How Far Ques-
Supremacy. tions of Public Policy may Enter into Judi-
cial Decisions.”” It was forcibly written, and contained apt his-
torical illustrations, but did not advance any hitherto unknown
doctrine. The central ideas which it promulgated were that,
under the constitution of the United States, each of the three
departments of the government — the Legislative, the Executive,
and the Judicial — has the right to interpret the constitution for
itself, and is not bound by the interpretation put upon it by
either of the other two departments; and, secondly, a proposi-
tion which he formulated in this language : —

‘“No question of the grant or prohibition of sovereign power or
declaration of public policy should ever be considered settled until
uniformity of opinion and action has been reached by the several de-
partments ; and not then until the people have made known, under cir-
cumstances and conditions favorable to its exercise, and through such
time as to assure deliberation, their approval of such concurrence.
And this concurrence itself, to be binding, must be reached under the
free exercise of the right of independent opininn and action, and not
through the influence of gross delusion that the courts speak ou the
subject * with the voice as of one having authority.’’’ 1

Among other ideas which Mr. Street combated was the hallu-
cination, which in recent times has taken hold even of the minds
of judges, that when the highest judicial court declares a law

1 Report of the Sixth Annual Meeting of the American Bar Association,
pp. 179, 192,
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unconstitutional and refuses to enforce it, the law is thereby
repealed or unnulled. He pointed out the absurdity of this
proposition by showing that, if it were well founded, and if the
highest court should hold a statute bad this year, and hold it good
next year, the Legislature would have to re-enact it, since the
first decision had the effect of annulling or destroying it. This,
it is perceived, would erect the judicial branch of the govern-
ment into a Third House of the Legislature,. with a negative legis-
lative power, consisting in the power of repealing existing
statutes. Some years after this address was delivered, the
judicial craze of setting aside statutes had progressed so far that
two learned Federal judges actually expressed the opinion that,
the Supreme Court of the United States having, by its decision in
Leisy v. Hardin,! annulled the prohibitory laws of the States so
far as they operated upon importations from outside their bor-
ders, aund Congress thereafter having, by an act passed in
compliance with a suggestion in the opinion of the court in
that case, given the States the power to extend their pro-
hibitory laws to importations from other States or foreign
countries,— it became necessary for the States to re-enact
their prohibited laws; since as they had been repealed or an-
nulled by the judiciul decision in question, and the subse-
quent act of Congress was not, in its terms, retroactive.?
Mr. Street also pointed out that, outside of the operation
of the rule of stare decisis, a judgment declaring a statute
unconstitutional had merely the effect that the court refused
to enforce it in the case under consideration, and the decision
_ bound only the parties to the immediate litigation. The
court was not even bound to follow its own decision, though
it would probably do so; but was at liberty to reconsider it
and overrule it in any other case, upon becoming convinced
of its error.

I have said that there was nothing new in the doctrine which
Mr. Street put forth. He merely promulgated the doctrine of
Jefferson, of Jackson, and of Lincoln. These three great
statesmen, each in his turn, had admitted that the Suvreme

1188 U. 8. 100. 2 Re Rahrer, 48 Fed. Rep. 556.
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Court had the power to refuse to enforce the act of Congress
whicl' 'the court believed 'to be opposed to the constitution, and
had admitted that its decision was binding on the parties before
the court; but denied the right of the court to impose its inter-
pretation of the constitution upon the executive branch of the
government, and to restrain the President from enforcing the
same statute. ,

On tbis subject Mr. Jefferson’s expressions of opinion, chiefly
in his published letters, were numerous. Perhaps his clearest
expression of the doctrine is found in his letter to Judge Roane
in 1819:—

‘“ My construction of the constitution,’”’ said he, **is that each
department Is thoroughly independent of the others, and has an equal
right to decide for itself what is the meaning of the constitution in the
cases submitted to its action; and especially where it is to act ulti-
mately and without appeal.”” Then he gave examples of his position,
among which was that he himself had pardoned persons convicted
under the Sedition Law, on the ground that the law was ‘* unauthorized
by the constitution, and therefore null.’’ ¢¢These,” added he, ‘‘are
examples of my position that each of the three departments is equally
to decide for itself what is its duty under the constitution, without
any regard for what the others have decided for themselves under a
similar question.’’ !

On the same subject General Jackson, in his celebrated mess-
age vetoing the bill to recharter the Bank of the United States,—
a message which re-elected him, and by an enormously increased
majority,— gave the following expression of opinion: —

¢ It the Supreme Court of the United States covered the whole ground
of this act, it ought not to control the co-ordinate authorities of this
government. The Congress, the Executive, and the Court, must each
for itself be guided by its own opinion of the constitution. Each pub-
lic officer, who takes an oath to support the constitution, swears that
he will support it as he understands it, and not as it is understood by
others. It is as much the duty of the House of Representatives, of the
Senate, and of the President, to decide upon the constitutionality of
any bill or resolution which may be presented to them for passage or

1 Jefferson’s Letters, Randolph’s ed., Vol. 4, pp. 817, 818.
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approval, as it is of the Supreme Judges when it may be brought be-
fore them/for judicidl(decision. The opinion of the judges has no more
authority over Congress than the opinion of Congress over the judges,
and on that point the President is independent of both. The authority
of the Supreme Court must not, therefore, be permitted to control the
Congress or the Executive, when acting in their legislative capacities,
but to have only such influence as the force of their reasoning may
deserve.”

On the same subject Mr. Lincoln, in his first inaugural address,
anticipating that, in his task of saving the Union, he might
encounter the opposition of the court which had rendered the
Dred Scott decision, said :—

‘I do not forget the position assumed by some that constitutional
questions are to be decided by the Supreme Court ; nor do I deny that
such decisions must be binding in any case upon the parties to a suit,
as to the object of that suit, while they are nlso entitled to a very high
respect and consideration in all parallel cases by all other departments
of the government ; and while it is obviously possible thatsuch decision
may be erroneous in any given case, still the evil effect following it,
being limited to that particular case, with the chance that it may be
overruled and never become a precedent for other cases, can better be
borne than could the evils of a different practice. At the same time,
the candid citizen must confess that if the policy of the Government
upon the vital questions affecting the whole people is to be irrevocably
fixed by the decisions of the Supreme Court, the instant they are made,
as in ordinary litigation between parties in personal actions, the people
will have ceased to be their own masters, unless having to that extent
practically resigned their government into the hands of that eminent
tribunal. Nor is there in this view any assault upon the Court or the
judges. It is a duty from which they may not shrink, to decide cases
properly brought before them; and it is no fault of theirs if others
seek to turn their decisions into political purposes.’’

Long before thié, Alexander Hamilton, the heart and soul of
American Federalism, had said :—

¢ The accumulation of all powers, legislative, executive and judi-
ciary, in the same bands, whether of one, or a few, or many, and
whether hereditary, self-appointed, or elective, may justly be pro-
nounced the very definition of tyranny. ® * * The preservation of
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liberty requires that the three great departments of power should be
separate and distinct.!’

Nor did these three great Presidents, each in his turn, hesi-
tate to act upon the doctrine thus announced. Jefferson suc-
cessfully resisted the untenable judicial fulmination in Marbury
v. Madison® under which an inferior Federal court subsequently
attempted, by its writ of mandamus against the Secretary of
State, to compel the delivery of a commission which Jefferson’s
predecessor had made out, appointing a justice of the peace; and
the commission was never delivered. Jackson refused to assist
in the execution of the mandate of the Supreme Court of the
United States in Worcester v. Georgia,? and the decision went
for nothing. In another case an Indian named Tassels was hung
by the State of Georgia under a judgment to review which the Su-
preme Court of the United States had sent its writ of error. Mr.
Lincoln, at the very outbreak of the war, saw that he must make
an issue with a judiciary in whose loyalty he could not wholly con-
fide, and he accordingly resisted the execution of a writ of habeas
corpus issued by Chief Justice Taney to enlarge a military pris-
oner confined in Fort McHenry.? If he had yielded in that case
and had adopted the policy of yielding in every other such case,
there is no telling where judicial encroachments upon the mili-
tary powers vested in him by the constitution would have ended.
Sentinels might have been taken from their posts by writs of
habeas corpus; the march of armies might have been delayed by
the arrest of the commanding generals under process of con-
tempt.* Nay, the modern use of the writ of injunction might
have had an earlier development, and generals might have been
enjoined in equity from invading unconquered territory, or from

11 Cranch (U. 8.), 187.

2 ¢ Peters (U.8.), 515. See also
Cherokee Natlon v. Georgia, 5 Pet.
(U.8) 1.

8 Ex parte Merryman, Taney, Dec.
246.

¢ It will be recalled that, in the war
of 1812, Chief Justice James Kent, of
the Supreme Court of New York,
issued an attachment for the arrest of

General Lewis, commanding a mili-
tary post in time of actual war, for
disobeying & writ of habeas corpus
which he, Kent, had issued to inquire
into the legality of the enlistment of a
soldier in Lewis’ army, —an inquiry
wholly outside the jurisdiction of any
State judge. Martin v, Stacy, 10
Johns. (N. Y.) 828.



— 39 —

capturing cities, on the ground of protecting property and busi-
ness.!

Mr. Street evidently did not expect the storm of dissent which
his paper raised. He may have forgotten that one of the presidents
of the body before whom he read it, himself u Democrat, had, at
the meeting held the yeur before, delivered one of the most
eloquent eulogies upon John Marshall that had ever been pro-
nounced from human lips. He had possibly forgotten that, in
the proceas of evolution upon this subject, Republicans had be-
come Federalists, and Democrats had become Whigs. The most
forceful dissent came from Mr. Charles C. Bonney, of Chicago,
himself & modern Democrat, who opened the assault upon Mr.
Street’s essay by saying:—

‘¢ Believing, as I do, that the doctrine of Judicial Supremacy is the
rock on which constitutional government rests, a sense of duty con-
strains me to protest against any attempt, in & body of which I am a
member, to impair that foundation stone of the superb superstructure
that rests upon it.’’ 2

After some furtber introductory remarks, be followed with an
eloquent vindication of the new dootrine, from which I make the
following extract :—

‘¢ All the judicial powers are granted to, and wholly vested in the one
SupremeCourt, and such courts, inferior thereto, as the Congress may
establish. No such powers are reserved, no exception is made; hence
we must conclude that no power of final construction, interpretation,
and definition has been given to the Executive and Legislative Depart-
ments. That power, so wholly conferred upon the Judiciary, must be
exercised by them for all departments and agencies of the Government.
Executive and political officers may, in the first instance,— and, indeed,
must — form opinions of their powers and duties in relation to the mat-
ters upon which they are called to act; but they have no jurisdiction

3 It will be remembered that un- sissippl v. Johnson, 4 Wall. (U. 8.)
successful attempts were made to 475; Georgla v. Stanton, 6 Wall. (U.
enjoin the President of the United 8.) 50.

States, General Grant, Geperal Ord, * Report of the Sixth Ann. Meeting
and other Federal officials, from exe- Am. Bar Asso., p. 14.
cuting the Reconstraction Acts: Mis-
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and authority fioally to determine the extent and limits of their powers
under the' constitation. ' 'The supreme and final authority so to decide
is vested in the courts, and, when exercised, binds all the agencies of
the government. The President and Congress are bound by their
official oaths to support aad uphold the constitution of the United
States. What that constitution requires can be conclusively deter-
mined only by the judicial tribunals. If this were not the law, we
should have the strange spectacle of the Purse and the Sword deter-
mining for themselves the extent of their obligations and powers.
What patriotic executive or legislator would wish it s0? Who would
not rather desire to have some disinterested and impartial arbiter dis-
charge that solemn responsibility?*’?!

He concluded his remurkable address in the following
words: —

‘““For the reasons, thus briefly given, I must dissent from the
argument of our learned brother, that the Legislative and Executive
departments of the Government have the right to determine for
themselves the extent of their powers and duties under the con-
stitution, and must hold that those departments are, and of right
ought to be, bound and concluded by the judgments of the Judiciary on
all questions of constitational suthority. Let us encourage, rather
than retard, the work of jadicial evolution. Let us acknowledge and
honor, rather than decry and seek to remove, that golden crown of
constitutional government, JubiciAL SUPREMACY.’’ 3

Mr. Stevenson Burke, of Ohio, followed in a similar strain
and concluded by saying: —

* The courts established by the constitution are of necessity the
finul arbiters as to whether, in any given case, either the Legislative
or Executive departments have transcended the limits of the consti-
tution.”’

Judge Charles S. Bradley, of Rhode Island, said: ¢¢ Ditto to
Mr. Burke.” He dwelt upon the practical phases of the
question :—

*“ Government,’’ said he, ¢ is essentially a practical matter. Let us
look at the theory advanced, from a practical point of view. To take an

1 Ibvid., p. 18. 2 Idid., p. 20.



—T] -

illustration which occurstome. Congress once passed a law taxing the
salaries of State judges. The Supreme Court declared the law to be
unconstitutional and void. Now, should the officers of the executive
collect this tax, and the marshal of the United States court protect the
incumbent of the State office from such collection? Can the officers of
one and the same government be engaged in such s direct conflict of
duties? What would become of the highest officer, it may be, of a
State court between such antagonism? One department certainly must
yield to the other. They can not be co-equal practically, snd remain a
government. Chaos would reign. The common sense of the American
people has acted upon the idea that, in such cases, the Judicial is para-
mount to the Executive or the Legislative department. 1t is such com-
mon sense in the affairs of government which has carried us through a
hundred years of successful experiment — through even the Niagara of
civil war. By this common sense we now float tranquilly on the waters
of Ontario, as before on those of the upper lakes. By it we shall go
through rapids without danger, to the ocesn of the future.’’!

Concluding his remarks, Judge Bradley said :—

‘‘ In no government in the world has such power been vested in the
judicial department as in ours. It is, like all power, especially when
new and untried, liable to abuse. It has been abused. It is also true
that the decision of a court does not close discussion, even in that
forum. Witness the jurisdiction over corporations, and the admiralty
jurisdiction of the United States courts, and the decisions on the Legal
Tender acts. Still less does a judicial decision close discussion in the
legislative bodies and before the people. The Judiciary is like a dam ;
it holds back public sction for a time, but for a time only. The great
current of human life and thought is paramount to it, and must sooner
or later have its course. With these and such concessions to the
thought of the writer [Mr. Street], we must still maintain that, right-
fully at times, and often, the Judicial department is supreme.’’ ?

Mr. Emory A. Storrs, of Chicago, delivered a short speech,
original and unique. It reminded one of the style of Emerson.
It consisted in a succession of detached sentences, each having
more or less relation to the general subject, and every sentence
containing a germ of truth. In his opinion, judicial legislation

Ivid., pp. 29, 80. Ibid., p. 83.
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was much worse than legislative legislation. He did not believe
that we ought to veneer that practice by the convenient phrases of
¢¢ judicial evolution,’”’ or ¢ judicinl development.”” He was as
reluctant and averse to a judge legislating as he was to a legis-
lator adjudicating. Among other things, he said : —

¢ Take the whole history of civil liberty in this country and in Great
Britain together; the lawyers have done a great deal for its advance-
ment, and in the main the judges but very little. I think it may be
said with absolute truthfulness, that, taking the whole history of the
common law together, and of the judges under that system, the judges
have inflicted more serious injuries upon civil liberty than generals.
The judges never gave us the liberty of the press, or of speech, or of the
pen. The lawyers did fight for it, and in the main it was lawyers,
aided by legislators, who secured it.”’?

It is possibly remarkable that two of these able debaters,
Judge Bradley advocating, and Mr. Storrs opposing, the doc-
trine of *¢judicial supremacy’’ demolished that doctrine, the
former by his admissions, the latter by his assertions. Judge
Bradley admitted that judicial decisions could do no more than
dam up and hold back for a time the tide of public opinion and
action. Mr. Storrs pointed out that the two greatest decisions
which the Supreme Court of the United States had ever ren-
dered, the Dartmouth College decision and the Dred Soott
decision, had been reversed, not by the Court itself, but by
public opinion and action. The Dartmouth College case had to
be explained or qualified, or else ¢* a revolution ; >’ and the Dred
Soott decision ¢¢ was reversed — who reversed it?’’

If an intelligent foreigner, not familiar with our institutions,

had listened to that debate, his mind would
IL. Legislative hgyve been filled with extraordinary reflec-

;:”";“:::'mt tions. The thonght v.vould have stru.ck hifn

ing in America. &t once that legislative power, which, in

recent times, has been steadily advancing in
Europe, has been steadily declining in America. He would have
recalled that, in the country from which America inberited her
free institutions and laws, the progress of freedom for two hun-

1 Idid, p. 86.

—— e
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dred years has taken the form of legislative supremucy, curtailing
at once'the power.of the Executive and the power of the judges,.
who, in most cases, were subservient tools of the Executive. He
might bave regarded it as extraordinary that a people, supposing
themselves to be free, bad vested in their judges, — who, in the
course of history, had done so little for popular liberty and so
much for tyranny,— a supremacy over all the other branches of
the Government, consisting of the power to annul the work of
the Legislature and to send coercive writs against the officers of
the executive department. He would have recalled the fact
that, three hundred years ago, the kings of England exercised
the power to set aside ucts of Parliament by refusing to enforce
them, called ‘¢ the dispensing power; ** and it might have struck
him as remarkable that the American judges had shown them-
selves possessed of so much superior wisdom and virtue that the
people hud intrusted them with the power to do the same thing.
But if he had been told that the people never intrusted them with
that power, but that they had seized it, and that the people had
acquiesced in the seizure, he would have been further amazed.
And if he bad been told that the judges who had seized this power
were not elected by the people as are the other branches of the
Government, he would have begun to doubt whether our boast
of being a free people is justified by our actual condition.
If the same intelligent foreigner could have remained on our
shores for fourteen years thereafter, he
uﬂlﬁwml;:::(t::el.lﬁ would have witnessed a still more remark-
sble ¢¢ judicial evolution’’ in the gradual
decline and suppression of the right of trial by jury, and the
gradual absorption by the judges of the functions of juries.
He might have recalled that the progress of freedom in Europe
during the present century has been co-existent with the growth
of the right of trial by jury; and he might have deplored the
fact that, while the subjects of kings and emperors have been
pleading for an enlargement of this right, the free citizens of
America have been putting it aside and neglecting it, and sub-
stituting for it trial by judge — trial by the legal scholar upon
the bench, and by him alone. He might bave contrasted the
rise of jury trial in England with its declive in America. He
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might bave recalled the time when in England the king, by a
recognized legal process, punished the jurors for bringing in a
verdict against him ;! and he might have contrasted this with
the modern jury trial in England in criminal prosecutions for
libel and in other criminal cases, where the jurors are judges of
the law as well as of the facts, in the sense of not being bound
by the instructions of the Court. And then he might bave stood
amazed at seeing an institution which has so greatly expanded
with the growth of freedom in England, giving way in America,
to that exotic of the civil law, the chancery writ of injunction,
followed up by process of contempt, where there is no trial by
jury, but where the accused is dragged hefore the judge and
compelled to answer interrogatories in accordance with an inquis-
itorial system of trial prevailing upon the Continent of Europe
and borrowed from the Roman law. He would have witnessed
with amazement the steady growth of this foreign exotic; and
he would bave seen how, in Kuansus, in Iowa, and possibly in
other States, the writ of injunction is used to enforce the criminal
laws against persons keeping dram shops; and how in the Federal
courts everywhere this writ is used to restrain unlawful aots of
striking laborers injurious to property and businees, aithough
such acts come within the purview of the criminal laws of the
States. And be might have soliloguized thus: ¢ In the reign of
the Tudors in England, the kings dispensed with acts of Parlia-
ment: in free America, the judges dispense with acts of the
Legislature. In England, in the times of the Tudors, the king
punished the jury for bringing in a verdict-against the charge of
the king’s tool, the judge; in free Amerioa, they are doing
better, by dispensing with the inconvenience of juries altogether."’
It is certuin that the framers of our Federal constitution
never intended to remit the decision of

o Pgl'tl:‘:leqi,::t'l'x: political questions to the judges. All th.tt
by the Judes. has been preserved to us of the debates in
the Constitutional Convention of 1787 upon

the Judiciary Article of the constitution indicates that it was the
purpose of the framers of that instrument to confine the judioial

1 Busbell’s Case, Vaughan, 185.
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branch of the government to ¢¢ judiciary matters,”’ ! and to the
trial und |decision of (‘¢ cases.’”” Nevertheless, the power to
decide political questions has been assumed by the Federal
judiciary and has been greatly extended, and generally with the
public approbation. The highest national court has, indeed, more
than once disclaimed jurisdiction to decide such-questions; ? but
it has frequently departed from this rule. There has been a natural
tendency on the part of the politicians to run to the judges with
" their controversies; and so we have seen the Federal court of
last resort deciding such questions as the boundary between
States of the Union,— thus extending the scope of its granted
jurisdiction of ¢¢ all cases in law and equity *’ to questions of sov-
ereign right.! We bave seen the President of the United States
refuse to enforce a law for the expulsion of Chinese aliens
who have come unlawfully upon our shores, until he could get
ap a case and invoke the decision of the Supreme Court upon
the question of the validity of the law, earnestly desiring, but
without his desire heing gratified, to have them hold it uncon-
stitutional.* We have seen the Federal Supreme Oourt decid-
ing such questions as the power of a State to extend its municipal
laws over an Indian reservation, Congress and the executive not
opposing; ® the question which of two contestants has been

1 In the convention which framed 2 See for example Cherokee Nation

the Federal constitution, on Aug. 6,
1787, a committee reported a draft of
& constitution. BSectlon 8, of Art. 9,
read as follows: ¢ The jurisdiction
61 the Supreme Court shall extend to
all cases arising under the l1aws of the
United States,” etc. When motion
was made to insert the words ‘‘the
constitution,” ohjection was raised,
because ¢ it was thought going too far
0 extend the jurisdiction of the courts
generally to cases arisiog under the
constitution, and that it ought to be
limited to cases of a judiciary nature.’
The motion was agreed to nem con.,
“ it being generally understood that
the jurisdiction was, constructively,
limited to csses of s judiciary na-
ture.” B Elllott’s Debates, 488.

v. Georgia, 5 Pet. 1, 49, 80; Georgla v,
Stanton, 6 Wall. (U. 8.) 50; Lutber v.
Borden, 7 How. (U. 8.) 1. See also
Smith v. Good, 3¢ Fed. Rep. 20¢.

3 Rhode Island v. Massachusetts, 12
Pet. (U. 8.) 687; Floridav. Georgis, 17
How. (U. 8.) 478; Virginia v. West
Virginia, 11 Wall. (U. 8.).

4 I allude to the case of Fong Yue
Ting v. United States, 149 U. 8, 698,
which was notoriously gotten up in
this way. See 28 Am. Law Rev. $89.
The court rightly held it to be a po-
litical question, following Neshimura
Ekiu v. United States, 142 U. 8. 681,
859,

5 Worcester v. Georgls, 6 Pet. (U.
8.) 5185.
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rightfally elected to the office of governor of a State,—a ques
tion which,6 from its very nature eludes Federal jurisdiction
and Federal interference.! It declined to decide the question
which of two rival State goveroments is the rightful one;? it
declined to pass upon the constitutionality of the reconstruction
acts,® and it declined to permit a bill in equity to be filed to
enjoin the President of the United States from enforcing them.*
But, on the other hand, in a case which was probably concocted
and collusive, it laid its hand upon Congrees and the Executive,
and undertook to superintend them in the mode of raising rev-
enue — a matter vital to the existence of the Government — and
said to them, overruling two of its previous decisions, you shall
not raise revenue in & mode which, in time of war, with our
ports blockaded, might become abeolutely necessarily to the
Nationul existence.® A more unpatriotic decision was never pro-
nounced in & court of justice. I solemnly protest against the
doctrine that, in a matter essential to the very life of the nation,
the judiciary can rightfully handcuff the Legislature of a free
people.
Not only have politicians found it expedient to submit their
differences to the decision of the judges,
Arbl'.tnltlll::r;;:‘:;::-. but civilized governn.lents, and notably Great
Britain and the United States, have found
it cheaper, juster, and more bumane, to submit international con-
troversies to the decision of lawyers and judges, than to settle
them by the shock of armies and the bombardment of cities.
Within the memory of those who sit before me, two great con-
troversies between Great Britain and the United States have been
settled in thie way, and a third is in process of settlement.
In the last case the world witnessed the sublime spectacle of a
tribunal composed of four judges and an umpire elected by those
four, being created to settle a question of strictly sovereign
right, the question of the boundary between two contiguous

1 Boyd v. Nebrasks, 143 U. 8. 135. ¢ Mississippl v. Johnson, ¢ Wall.

? Luther 9. Borden, 7 How. (U. (U.8.) 475. ‘
8.) 1 5 Pollock ». Farmers’ Loan &c. Co.

3 Georgia v. Stanton, ¢ Wall. (U. v. 157 U. 8. 429, and 158 U. 8. 601.
8.) 50.
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sovereign States. No greater tribute was ever paid by the
political to the judicial departments of those'governments. The
meaning is that judges, who are trained to settle controversies
between private parties in accordance with law and justice, can
best be trusted to settle great public questions depending upon
the weighing of evidence and the application of the principles of
international law.

The doctrine of Judicial Supremacy necessarily and avowedly

YL Coerclon of the involves the proposition that the judicial
Executive by the Judi- department of the government has the right,
elal Departmentof the pot only to interpret the constitution and the
Govornmont. laws for the other departments, but also to
enforce its interpretation by its coercive process directed against
the officers of such departments. In the beginning of this century
Chief Justice Marshall, in the case of Marbury v. Madison,! ad-
vanced this doctrine, holding that a Federal Circuit Court might
issue its mandamusto a cabinet officer to compel him to perform
an act which the President had directed bim to perform, where
he had afterwards recalled his direction, commanding him not to
perform it. This was very much as though the President should
order the Marshal of the Supreme Court to execute a process
which the Supreme Court bad issued, but afterwards recalled,
ordering him not to execute it. President Jefferson resisted this
attempt on the part of the judicial branch of the government to
ocoerce the executive branch and to compel him to deviate from
his own conceptions of law and right in the performance of his
sworn duties; and the court which.had made the attempt was
abolished by Congress. Afterwards, in Burr's trial, Chief
Justice Marshall issued a supeena duces tecum to President Jeffer-
son, commanding him to produce a letter written to the Presi-
dent by General Wilkinson. Mr. Jefferson made no return to the
impudent writ, but lodged the document with the United States
District Attorney, with instructions to produce such portions of
it as might be disclosed without detriment to the public inter-
ests. Subeequently, in the trial of Burr for misdemeanor,
Burr renewed his application and actually argued that

1 1 Cranch (U. 8.}, 187.
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the President of the United States was in contempt!’’ 2
If Jefferson hach| yielded, the precedent would have heen
set that the judicial department of the government can send
compuleory process against the President of the United States
himself.2 The Dred-Soott decision, which was a mere political
fulmination, was never executed; no mandate was ever sent
down after the decision was rendered ; and it was reversed amid
the thunder of cannon. I have already pointed out how Jack-
son refused to assist the Supreme Court of the United States in
preventing the State of Georgia from extending its municipal
laws over the Indian country within that State, and how the
court failed in its attempt ;: and how Lincoln resisted the kabeas
corpus issued by Chief Justice Taney to enlarge a military
prisoner held in Fort McHenry. These examples show that the
judiciary possess no more than a moral power, and that they are
powerless to enforce their judgments and decrees in the face of
executive opposition. If a small Federal court in the District of
Columbia continues to send its writs of mandamus to cabinet
officers commanding them to perforin those acts which the judge
decides to be ministerial merely, it is only because the Congress
does not take away the power, and because the executive de-
partment of the government tolerates the abuse.
But whilst this is so, it is to be observed that a moral power,
when exercised with uniform rectitude, is,
Vll‘;‘ 1{::1:;‘:1&:;’?’ in the cnd, the greatest of all power. In gen-
eral, the Federal judiciary have exercised
their powers in & manner which hus commanded the counfidence
and secured the assent of the people. The President knows fall
well the extent to which the judicial branch of the government
is entrenched in the public confidence. He knows that he can
not resist the judgments of the courts unless he ¢can make sure
that he has the weight of public opinion and of public conscience
at his back. The Popes of Rome may be said to possess, in a
sense, only a moral power; but what a tremendous and en-
during power it is! Nations crumble beneath the tramp of

1 25 Federal Cases, 190. attempt to enjoin the President from
I have already noted the failure of enforcing the reconstraction acts.
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invading armies; ¢¢ empires melt from power’s high pinnacle ; >’
the map, of the world changes from age to age; but that
majestic edifice, depending upon moral and spiritual power
alone, stands like a rock — the rock of Peter — untouched by
the mutations of time and the upheavals of physical force. So
it is with the American judicial establishment. The judgments
and decrees of the courts arec obeyed by the Executive because
they receive the assent of the people, and because the Execu-
tive well knows that he would not be sustained by public opinion
it he resisted them. The Federal judiciary are not elective :
those judges are appointed during good bebavior, which means
during life, or until they choose to retire. They are in no practi-
cal sense responsible to the people, not even for good conduct
in office; for the difficulty of impeaching a Federal judge is so
great that, in the language of Mr. Jefferson, ‘¢ impeachme

has long since ceased to be a scarecrow.” And yet nearly
all their work commands the confidence of the people,
and nearly all they do escapes public oriticism. They are
rightly supposed to be impartial as between suitors and to
have no other motive than to administer justice according to
law. The law, to the mass of the public, is a far off, mysterious
thing ; hence laymen do not consider themselves capable of
criticising judicial decisions. If those decisions reach results
which seem opposed to natural justice, the lay mind acquiesces
in them, under the supposition that the court is administering
the law as it finds it, and that the fault is not the fault of the
judges, but the fault of the law. The lawyers, who alone have
the ability to criticise judicial decisions, are courtiers in an almost
literal sense, and are afraid to offend the power before whom
they must, day by day, appear in the work of earning their daily
bread. Thus it is that, while all other public functionaries find
themselves the targets of criticism, and even of abuse and ridi-
cule, the judges escape criticism even more than do the ministers
of religion. The idea is often advanced that they are not to be
criticised even though they are known to do wrong; since the
confidence of the people in their judges is the only remaining
ligament that holds our institutions together. But I submit that
the truth concerning public men and measures in whatever de-
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partment of government, when clearly ascertained, ought to be
told under all circumstances. But so it is that the courts of .
justice are entrenched in an affectionate loyalty on the part of
the bar and the people, and especially on the part of the bar.
To a right-thinking lawyer, the court room is a sanctuary.
When he enters it, it seems to be filled with an atmosphere of
sanctity like a temple of religion. He feels a reverence for the
judge and a sense of allegiauce to him; and, although he can not
quite analyze the feeling, he would not divest himself of it if
he could. And to a large ¢vtent this feeling extends beyond the
bar and permeates the mass of the peopie.

This moral power has placed the judiciary in a position where
it superintends all other departmente of the
government. It is true, as pointed out by
the venerable Mr. Justice Field in his re-
tiring address, that 'it.. operates negatively. Its restruining
power upon the other .lepartments of the government may be
snmmed up in the words *¢ thi< law shall not be executed.”” The
federal judiciary have pus..2d their ; vwer forward, not without
sume retrocessions and abregations, until we see such spectacles
a8 this taking place under tie ny. of the public and without
dissent : — that the sergeant-at-arms of one of the houses of the
sovereign Legislature of the United States, who has obeyed the
order of the House in imprisoning a witness who has refused to
testify before a committee of the House, without claiming any
constitu&ional privilege, the order of the House being absolutely
legal under & previous decision of the same court,! is condemned
to pay twenty thousand dollars in damages, which damages are
afterwards paid out of the public Treasury of the United States ! 2
That hoth Houses of the Sovereign Legislature of the United
States must bow down to, and ask the consent of, & judge of a
small local court of the District of Columbia to compel recusant
witnesses, who do not claim any constitutional immunity, to tes-
tify in an investigation necessary to ascertain the truth concerning
certain charges of corruption on the part of their own members.

VIII. What this Moral
Power has Achieved.

1 Anderson v, Dunn, 6 Wheat. (U. 168. This was the preliminary decis-
8.) 204, | fon; the result of the case was as
$ Kilbourn' 9. Thompson, 108 U 8. atated in the text.
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That the same small local court, constantly issues its writ of
mandamustocabinet q?cers of the United States, saying to them,
¢ you must do this, 6i"you must do that’’ in relation to their
sworn duty of executing the laws of the Union, not for the Dis-
trict of Columbia merely, but for the whole United States.!
It is true that this jurisdicticn is disclaimed except where the
act is merely ministerial, and does not involve the exercise of
judgment und discretion; but as the court asserts the power to
decide what acts are ministerial and what discretionary, the
court possesses the whole power in the premises.? In view of
this and other like instances, we must conclude that, according
to the modern doctrine of Judicial Supremacy, every department
of government lies at the feet of an appointive judiciary, not in
any practical sense responsible to the people. Sovereign power,
which must in every government rest somewhere, no longer
rests in three co-ordinate departments of government, accord-
ing to the original conceptions, but rests in the judiciary alone.

Such is this modern doctrine.

To use an Euglish expression,

government has ¢¢gone into commission.”” The Supreme
Court is the Sovereign. It is not a ¢ Council of Ten,’’ but a
Council of Nine. Its enrobed judges are commissioners vested
with the ultimate responsibility of government. Its Chief Jus-

1 See Kendall v. United States, 12
Pet. (U. 8.) 524; United States v.
Shurz, 102 U. 8. 878; Batterworth v.
Hoe, 112 U, 8. 50.

$ United States v. Black, 128 U. 8.
40; Brashear v. Mason, 6 How. (U. 8.)
92; Decatur v. Paulding, 14 Pet. (U.
8.) 492; United States v. Guthrie, 17
How. (U. 8.) 284; United States v

Boutwell, 8 McArthur (D. C.) 172

In his dissenting opinion in Decatur
v, Paulding, 14 Pet. (U. 8.) 497, 518¢
Mr. Justice Catron said: ¢ Betweer
the Oircuit Court of this District and
the Executive Administration of the
United States there is an open con-
test for power., The court claims the
power to coerce by mandamus in all
cases where an officer of the govern-

ment of any grade refuses to perform
& ministerial duty; and of necessity
claims the right to determine in every
case what is such duty; or whether
it is an executive duty when the power
to coerce performance {s not claimed.
Where the line oxr demarcation lies
the court reserves to itself the power
to determine. Any sensible distinc-
tion, applicable to all cases, it is
impossible to lay down, as I think.
Such are the refinements and mere
verbal distinctions as to leave an
almost uonlimited discretion to the
court. How easily the doctrine may
be pushed and widened to any extent,
this case furnishes an excellent illus-
tration."



tice is an enrobed, but uncrowned king. Supported, as he is,
by the/undoubted confidence of the people, he is like another
monarch, described in majestic verse, who —

¢ Sat on his throne, upheld by old repute,
¢ Consent or custom."

A philosophical cynie, doubting the soundness of his pre-
tensions, might add : —

¢ As if his senseless sceptre were a waund,
¢ Fall of the magic of exploded science.”

If some of the able participants in the memorable debate in the
IX. The P " American Bar Association could have taken
e Possibilities o 10k forward into the ibilities of the

of Judicial Bupremacy. . ow doctrine of Judicialpos';premacy, their
hearts would bave been filled with unspeakable joy. It would
have occurred to them that the power of the Judiciary to
superintend all the other departments of Government is capable
of indefinite expansion. The Judiciary can, by its writs of
mandamus and mandatory injunction, say to the executive officers
of the government, ¢ You muset do this.”’ It can by its ordi-
nary writs of snjunction say to them, ¢¢ You must not do this.’”
The judges of England never supposed that the writ of %abeas
corpus was an appellate writ; but the Supreme Court of the
United States long ago made this discovery,! and has been using
it ever since in virtue of its appellate jurisdiction; for, with cer-
tain limited exceptions, that court has no original jurisdiction
under the constitution. The possibilities of this writ of Aabeas
corpus, in the hands of courageous judges, are great. By its
use, scntinels may be taken from their posts, armies disbanded,
and the progress of unjust wars stayed. Then, to think of the
possibilities that lurk in the writ of certiorars, which is in the
nature of an appellate writ, in the judicial superintendence of
executive action. Why cannot the President and hie cabinet be
superintended by means of this writ? Why cannot a proclama-
tion made by the President declaring war to exist between the

1 Ex Parte Bollman, 4 Cranch (U. 8.), 75, 101.
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United States and a foreign country be, by means of this writ,
ordered up and quashed? How easily might the field orders of
the President, as Commander-in-Chief of the army, or those of
his generals, be overhauled in this way.

Under the advice of the Supreme Court of the United States,
an inferior Federal court sent its writ of mandamus to the
Secretary of State in the cabinet of President Jefferson, com-
manding him to issue a commission to a justice of the peace
which had been made out by Jefferson’s predecessor, but which
Jeflerson determined to recall. This decision barely gives us a
glimpse of the possibilities of the writ of mandamus in further-
ing an actual judicial supremacy in the hands of a courageous
judiciary and directed against timid executives. The possibilities
of the writ of injunction are still greater. When Wat Tyler
marched with his rnbble upon London to demand something from
the King, he and his rabble undoubtedly were, according to the
ideas of that day, trespassers upon the property of the King,
that is to say, upon the King’s highway, as much as Debs,
Ratchford, and other strikers were trespassers on the lands of
the coal mining company here in West Virginia. But, great as
his alarm was, it never occurred to the King to have his Attorney-
General sue out a writ of injunction in his Court of Chancery,
and restrain Wat and his gang from prosecuting their onward
march.. That expansion of the use of the writ of injunction has
come in our day, illustrating the beneficial flexibility of our
judge-made law. It will require but another expansion of the
use of this baneficial writ to enable a Federal district judge, by
this means, to arrest the march of an army on the theater of
actual war. If the march of a mob can be thus arrested, why
not that of an army? In both cuses the foundation of the juris-
diction is the well-known ground of protecting property or
business. Why did not Mr. Jefferson Davis think of this
great preventive remedy, and sue out, from some convenient
Federal court, an injunction directed to General McClellan
restraining him from marching on Richmond? And how
giadly would that redoubtable general have obeyed the
writ! It would not have been necessary, under those circum-
stanoes, for him to delay his march until the roads should get dry.
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General Butler might have been restrained in this way from the
trespass upon private property committed by him in digging the
Dutch Gap canal ; and he would have obeyed the writ with equal
alacrity, even if it had been served upon bim on Sunday; though
doubtless he would have demurred to a bill for a mandatory
injunction requiring him to tear down his observation tower. In
case of the disobedience of such a writ, issuing from a tribunal
supreme over all other departments of the government, nothing
would be easier than to arrest a commanding general at the head
of his troope, although this might disconcert a battle.! It is true
that judicial supremacy will ecarcely be able to find means to
coerce the Legislature into the passing of this or that law. Bat
what of that? As long as the judges can legislate, and as
long as they can find, in the principles of the com-
mon law and of equity, remedies for every wrong and
inconvenience, what do we really want of legislative acts?
Are there not too many of them already? Isit not an uni-
versal complaint that we bave too much legislation? Isnot the
diathesis of statutes an intolerable nuisance? How easily can we
dispense with that incongruous, contradictory and ill-made mass
of stuff which passes under the name of law. But it will be
objected that the Legislature must meet at least to make appro-
priations of money for the purpose of carrying onthe government,
and that unless this is done, the judges, although ¢¢ supreme,”’
can not even draw their salaries. Why so? What are members of
the Legislature but trustees of a public trust? And is it not a set-
tled principle that equity will never suffer a trust to fail for want
of atrustee? Cun not a Federal court, through its own appointed
trustees, lay the neceesary tax, and levy, collect and disburse it?

1 That this is no fancy picture, see
Matter of Stacy, 10 Johns. (N. Y.) to
which I havealreadyalluded, where no
less a jurist than James Kent, then
Chiet Justice of the SBupreme Court
of the State of New York, issued an
attachment for contempt, without any
preliminary order to show cause,
sgainst General Lewis, commanding
she armies of the United Statesat a

military post in the time of actual war.
The collision between General Jack-
son and U. 8. District Judge Hall
after the battle of New Orleans, which
resulted in Jackson sending Hall ont-
side his lnes and afterwards being
fined $1,000 for contempt, which fine
he paid, will be recalled in this con-
nection. *
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Federal judges in times pust have appointed their marshals trus-
tees to collect taxes and discharge judgments against counties
and towns;! and although this power was denied by the
Supreme Court, its ‘decision was not without dissent.? When-
ever a sufficient occasion arises the court can recall that
doctrine, as it recalled its previous doctrine in the cases
cited as ¢ State Tax on Railway Gross Receipts,’’? in the
Original Package Case,® in the Legal Tender Case,® and .in
the Income Tax Case.* Whenever a court, not elected by the
people, and not reapounsible to them, assumes *¢ supremacy ’’
over all other departments of the government,— that is to say,
assumes regal powers,— it will easily find means, albeit in the
form of lawsuits, to execute those powers. Human nature being
what it is, a body which, with the acquiescence of the people,
has eeized to itself the power to be the final and conclusive judge,
pot only of its own powers, but of the powers of all other
departments of the government, will naturally go on expanding
its own powers at the expense of the powers of the other depart-
ments, until it meets with serious resistance; and such has been
the history of the judicial departments of our governments,
Federal and State. It will work like that contrivance in me-
chanics known as a ratchet, forever moving the weight upward
or forward, but never allowing it to recede. I do not for one
moment impute to the judges of our day a purpose to carry
their ¢¢ supremacy *’ to any of the lengths here indicated. They
are wise, unselfish and patriotic. But thereis no telling how far
the judges of the future, encouraged by the enthusiasm of courtier-
like doctrinaires and by the lethargy of the people, may go. The
bishops of Rome were allowed, by the careless indulgence of the

1 Welch v. 8t. Genevieve, 1 Dill,
(U. 8.) 522; Supervisors v. Rogers, 7
Wall. (U. 8.) 175.

t Rees v. Watertown, 19 Wall. (U.
8.) 107, .

$ 15 Wall. (U. 8.) 284; overruled in
Philadelphia &c. R. Co. v. Pennsyl-
vania, 132 U. 8. 826, 844.

¢ Lelsy v. Hardin, 185 U. 8. 100;

overruling Plerce v. New Hampshire,
5 How. (U. 8.) 504.

5 Hepburn v. Griswold, 8 Wall. (U.
8.) 608; overruled by the Legal Tender
Cases, 12 Wall. (U. 8.) 457.

¢ Pollock v. Farmers’ Loan &c. Co.,
157 U, 8. 429, and 158 U, 8. 601; over-~
ruling Hylton v. United States, 3 Dall.
(U. 8.) 171, and Springer v. United
States, 102 U. 8. 586.



Roman Emperors, to assume the juriediction of punishing cer-
tain petty offenses. ' Their civil jurisdiction grew uatil, to their
previous title of Pontifex, they added a title which, from the fall
of the Tarquins, had been for ages odious to the Romans,—
the title of Rex. And Rome herself,—

‘s She who was named Eternal, and arrayed

¢ Hor warriors but to conquer; she who velled

¢ Earth with her haughty shadow, and displayed,

¢ Until the o’ercanopied horizon failed,

¢ Her rushing wings! O, she who was almighty hailed!

Became the capital of a petty ecclesiastical kingdom. And
her monuments were torn down to build convents. And the
urn of Trajan, the last Emperor who extended the bound-
aries of Rome, was taken down from where it stond among the
clouds, at the summit of the column wound with the history of his
victories, and in its place was put the statue of — of — Peter !

«¢ Judicinl Supremacy,’’ then, when in full blossom, will not
be merely ¢t government by lawsuits;’’ it
will be government by means of every legal
writ or process that can be laid hold of for
that purpose. It will be government by an extravagant expan-
sion of every legal principle of which the books furnish any
account. It will have this serious inconvenience — but this can-
not be surmounted — that, in a given exigency, nobody may see
fit to bring the necessary lawsuit. But are the wheels of govern-
ment to stop because Smith does not see fit to sue Jones? Con-
venient suits can be concooted for the purpose of enabling the
court to decide some great question for the people and to put the
wheels of its coercive process ih motion.

But, outside of these considerations, there are others which

XI. Lack of Moral detract from the feasibility of ¢ govern-
Responsibility on the ment by lawsuits.”” Under that form of
Part of Counsel. government the courts will possess regal
powers, and, under well-known rules of law, the judges will be
immune : they will not be responsible for their conduct even
when they act outside of their juriediction; and if they
were answerable for overstepping their jurisdiotion, the reeunlt

X. Incenvenience of
Judicia) Supremacy.
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would be the same, since they are the conclusive judges of what
that jurisdiction is. 1) The judge in this respect is like the king;
be can do no wrong. Moreover, unlike the constitutional
monarchs of modern times, the judges have no responsible min-
isters. The members of the bar, who are, in a sense, their
ministers, do not act under any proper sense of responsibility to
the public. They do not hold, in a strict sense, any public
office ; they are not, in a proper sense, the trustees of any public
trust. They are paid to represent particular clients, and they
are expected, within certain ethical limits, to do and say. for their
clients what those clients could do and say for themselves if
they had the necessary learning and skill. Their position, as
the paid agents of particular clients, gives them a license to do
and say, within the ethical limits indicated, all that can be done
or said in behalf of those clients, without regard to the effect
which may be produced by their eloquence or their sophistries
upon the public rights. Hzelf of the time on the wrong side in
their professional work, they fall into the habit of dismissing
moral considerations from their breasts when engaged in that
work; and the public excuses them because of their supposed
duty to their clients.

Lord Brougham voiced the lack of responsibility of an advo-
cate to his country in the following celebrated passage in his
speech on the trial of Queen Caroline : —

‘“ An advocate, in the discharge of his duty, knows but one person
in all the world, and that person is his client. To save that client by
all means and expedients, and at all hazards and costs to other persons,
and, among others, to himself, is his first and only duty; and in per-
forming this duty he must not regard the alarm, the torments, the
destruction which he may bring upon others. Separating the duty of
a patriot from that of an advocate, he must go on reckless of conse-
quences, though it should be his unhappy fate to involve his country in
confusion.’’

Accordingly, lawyers advance in courts of justice with the
greatest earnestness, with the most seeming conscientiousness,
and without a thought of their responsibility to the public, prop-
ositions which they would not dare to formulate in legislative
bills if they were members of the Legislature; and they mot
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infrequently succeed in inducing the courts to enact those prop-
ositions into what is called ¢¢ judge-made law.”’

Let me give you a case in point. I know a member of the
Missouri bar of the highest standing. In every relation of public
or private life no man is more sensitively honorable. But yet,
this man succeeded in persuading the Supreme Court of Mis-
souri that three rich men may procure themselves to he incor-
porated under the general law of that State, for the purpose of
engaging in business exclusively for their pecuniary profit ; may.
in their character as individuals, get in debt to themselves in
their character as a corporation; may, in their character as a
ocorporation, get in debt to outsiders; may, finding themselves
insolvent in their character as a corporation, transfer to them-
selves as individuals all the property owned by them as a cor-
poration, for the purpose of preferring themselves as indi-
viduals, as creditors of themselves as a corporativn, leaving
their outside creditors in the lurch.! If you have been able to
follow me through this thimble-rigging, you will see that the
proposition is nothing more nor less than that a man may, by
clothing himself with the artificial character of a corporation,
become indebted to himeelf, and then prefer himself over his
other creditors. This same lawyer was once an honored mem-
ber of the Legislature of Missouri. I will ask you — I will ask
him — whether, when he held that office, he could have heen
induced to introduce and promote & bill to enact as a law the
proposition which he thus induced the Supreme Court of
Missouri to declare. And yet, because he was working for
some rich clients, who desired to have such a law enacted by
the Supreme Court of Missouri for their benefit, albeit a
retrospective law,— for no court on earth had ever declared it
to be the law before,— because, in imposing this sort of ¢¢ judge-
made law’’ upon the people of his State, he was working for s
client and for a fee, he has escaped the public animadversion.
His work is thought to be an able and commendable piece of
professional work.

1 Butler v. Harrison &c. Co., 41 8. substantially, though not quite all, the
W. Rep. 384, At the time of this ar- stock in the corporation.
rangement, the three rich men held
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This lack. of moral responsibility on the part of counsel
communicates itself to the court. The judges proceed under
the convenient fiction that they are declaring what has always
been the law; they come to reason on technical lines and
to dismiss moral considerations from their breasts in doing
their judiclal work, just as they did in their professional
work when at the bar; and the ¢ judge-made law’’ grows
crooked and gnarled with technicality, until there is little actual
correspondence between law and justice; and until a school of
legal philosophers arises to tell us that there ought not to be
any such correspondence. On the other hand, the people call a
legal rule which is plainly opposed to natural justice a ¢ tech-
‘nicality,”’ and this word has come to be the most odious word
in our language.

Not only, then, does the new doctrine of ¢ Judicial Suprem-

acy”’ invest the courts with regal attri-
m..:'c:;e:.l:; butes, the judges being, like the king, ’
the Bench, immune, while at the same time the public
are deprived of the safeguard of a responsi-
ble ministry, — but there is the further want of the correcting
influence of intelligent public and professional criticism. Every
other department of the government — every other governmental
officer, from the highest to the lowest,— comes in for his share
of criticism, and for more than his share of ridicule and abuse.
I have already alluded to the fact that, generally speaking, the
judges escape all criticism; because the public and the lay press
can not, and the lawyers dare not, criticise them. It is scarcely
too much to say that the judges are like the Emperors of Rome,
who, surrounded by courtiers and flatterers, supposed that all
was going well throughout their empire until armies began to
march against their capital in insurrection.

Another inconvenience of judge-made law, which detracts con-

XIIL  Judge-Made siderably frm? the doctrine of ¢ Judicial
Law” is Retresctive Supremacy ’’ is that, although the courts are
and Ex Post Facto constantly and necessarily legislating, they
Law. nevertheless profess to be simply declaring
the existing law. It results that, whenever a court of last resort
lays° down a new rule or abrogates an old one, it makes a retro-
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active or ex post facto law, not only with reference to the particu-
lar case in'which its judgment is rendered, but,under the operation
of the rule of stare decisis, with reference to every other similar
case, transaction or right existing at the time. All our constitu-
tions prohibit the Legislatures from passing retrospective and ex
post faclo laws: the privilege of passing such laws is reserved
alone to the judiciary. Doubtless this is one of the considera-
tions which has made the judiciary so loth to make innovations
upon existing rules of law.
The branch of our law which we call constitutional law has
run mad. The judges are bound by their
X1V, Severelgn Leg- 5 0iq] ouths to refuse to enforce statutes
islation set Aside when . . .
Deemed Unreasenable, Which are plainly opposed to the constitu-
tion, because they are sworn to support the
constitution, and are not sworn to support the acts of the Legis-
Jature. But it is a maxim, once acted upon and still mouthed by
the judges, that a statute will not be held to be unconstitutional
unless its cooflict with the constitution pluinly appears; and
that, when it is susceptible of two meanings, one which brings
it into conflict with the constitution and one which does not, the
latter will be taken to have been intended by the Legislature, and
in that sense the law will stand. This maxim, though still pro-
fessed, is almost totally neglected by the judges. Statutes
devised to prevent oppression of the poor and helpless by the
rich and powerful, are set aside by the judges on casuistic and
theoretical grounds, without pointing out apy provision of the
constitution which has been violated. Sometimes no stronger
reason is given than the judicial fulmination that this is ¢ an
attempt to do what, in this country, canuot be done.’’! Whole-
some statutes, such as those designed to prevent coal miners from
being defrauded of their wages by means of the ¢ truck store *’
gystem — statutes which have many counterparts in England,—
are in America annulled by a single stroke of the judicial pen.?

1 Godcharles v. Wigeman, 118 Pa. Va. 188. See also State v. Loomis,
8t. 481. 115 Mo. 807, 819; Com. v. Perry, 188
? Godcharles v. Wigeman, supra; Mass. 117; s. ¢. 28 N, E. Rep. 1126;
State v. Goodwill, 88 W. Va., 179; Millett v. People, 117 Ill. 294; Frorer
State v. Fire Creek Co., 83 W. v. People, 141 Ill. 171; 5. ¢. 81 N. E.
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Bat the State courts find no difficulty in upholding, on grounds of
public’ policy, statutes' providing that the amount writtea in a
policy of insurance shall be the amount recovered in case of loss,
and probibiting the parties from agreeing that the damages
recoverable shall be the actual value of the property at the time
of the loss.! The court which overthrew, in the flippant lan-
guage already quoted, a ¢ truck store act,’’ designed to protect
a humble and useful class of laborers from imposition at the hands
of their employers, had no difficulty in upholding a statute
making it unlawful for unincorporated persons to write policies
of fire insurance.? And the same court found no difficulty in
upholding a statute prescribing the form of a fire insurance
policy, provided the Legislature, and not the insurance commis-
sioner, did it.® Nay, it is no longer necessary, as was once
thought,* to enable a judge to annul a statute, for him to find
that it conflicts with some express provision of the constitution:
he may annal it if he finds that it conflicts with those implied
reservations upon the power of the Legisluture which exist in
all free governments,® and those implied reservations gre what-
ever the judge chooses to imply. The police regulations of the
States thus lie at the feet of the judges. Any attempt to extract
from the judicial decisions any counsistent statement of where the
police power ends would result in piling up a mountain of inco-
herent dicta. Nay, more; the Federal judiciary have begun to
deal with the statutes of the States exactly as the common law

Rep. 895; Ritchlie v. People, 155 Ill.
98; Low v. Rees Printing Co., 41 Neb.
98; 5. c. 59 N. W, Rep. 862; Coal Co.
o. People, 147 I11. 66; Ramsey v. Peo-
ple, 142 Ill, 880; Leep v. Ratlway Co.,
58 Ark. 407, 416. Leading papers on
this subject are: Mr. Judson, 28 Am.
Law Rev. 871; Mr. Labatt, 27 Am,
Law Rev. 857; Mr. Woodward, 29
Am. Law Rev. 286; Mr. Bayard, 80
Am. Law Rev. 1.

1 Riley v. Franklin Ins. Co., 43 Wis.
449; Queen Ins. Co. v. Leslle, 47 Pa.
8t. 409; 5. ¢. 24 N. E. Rep. 1072.

2 Com. v. Vrooman, 164 Pa. St.
306; s. c. 80 Atl. Rep. 217.

8 ¢ We do not now deny the power
of the legisiature to direct the form
of a policy of insurance against fire,”
O'Neil v. American Fire Ins. Co., 166
Pa. 8t. 72; 5. ¢c. 26 L. R. A, 716,

¢ Sharpless v». Mayor, 21 Pa. St.
147, 161.

¢ Loan Association v. Topeks, 20
Wall. (U. 8.) 655. 0Oddly enough, this
case was the shibboleth of the Demo-
cratic party, in its presidential cam-
paign of 1893, wben assailing the
power of Congress to pass a protective
tiriff law.
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judges dealt with the oy-laws of corporations, and to set them
aside when, deemed improper or unreasonable.! Indeed, con-
stitutional law has so far run mad, that it has come to be the
popular understanding that a statute, at all novel in its pro-
visions, is to be regarded as ‘* no good '’ until ¢¢ tested ’’ in the
courts by some case gotten up for that purpose. This knowl-
edge that their work is to undergo a subsequent serutiny by
another branch of the government, and is to go for nsught
if frowned upon by the judges, creates a corresponding
sense of want of responsibility on the part of the members of
the Legislature. If a suggestion is made to them that a bill pro-
poses an unconstitutional law, the answer is, ¢ What of that?
our work is experimental merely; the judges will determine
whether it is valid or not.”” The members of the Legislature

regard their work as little more than proposals to the judges for -

laws, which the judges are to accept or reject according to their
interpretation of constitutional provisious, according to their
theories of implied reservations upon legislative power, and ac-
cording to their casuistic views upon economical or social
questions. The result is that they pass, with a deplorable
levity, statutes of doubtful validity, and even of no validity.
There are some signs of revolt against the new doctrine of
Judicial Supremacy. While the masses of
.‘f'v.'“sig::::l:"s"'f ?he po.ople repose a ju.at. oonﬁdeuee _in the
premacy. integrity, sense of justice and patriotism of
the judges, the disposition to criticise their
work increases as the intelligence of the people rises. Great
opposition has recently appeared to the extension of the use
of the injunction into matters of crime in connection with labor
insurrections; and while such use can generally be vindicated
upon settled legal principles, yet the people see in it a curtail-

ment of the right of trial by jury in criminal cases. Notwith-

standing the decline of confidence in the jury system in civil
cases which I have already pointed out, the right of trial by jury
in criminal cases and in contests with corporations, remains dear

1 See Allgeyer v. Louisians, 165 U. because it abridged the liberty to enter
8. 578, 589, 591, where a statute of into “proper " contracts.
Louisiana was held unconstitutional
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to the people. If the grounds of their affection could be
analyzed, they would ' be found to be threefold: 1. The dread
of submitting the determination of questions involving their
lives and liberties to a professional class of men. 2. Anunwill-
ingness to trust that class with the decision of all questions of
law and of fact in contests between themselves and wealthy per-
“sons and corporations. 3. A desire to preserve a popular neg-
ative upon the enforcement of the laws in hard cases. Outside
of this, the average citizen understands that, as an bistorical fact,
the right of trial by jury has generally been, in all couatries,
coincident with freedom. This opposition to the extension of
the injunction, followed by process of contempt, with a trial
before a judge, by the inquisitorial methods of the civil law, has
recently gone so far that one of the greatest political parties
assembled in national convention, last year denounced, in its
political platform, what is called ¢¢ government. by injunction.’’
So great was the political feeling on this question that if that
party had left out seven words from its platform, the words *¢ at
the ratio of sixteen to one,”” it would in all probability have
elected its candidate. Nor is this feeling confined to the Western,
or so-called anarchistic portions of our country. It exists in the
East as well, and both of the divisions of one of the great
political parties lately struggling for the possession of the gov-
ernment of the American metropolis embodied it in their decla-
rations of principles.
Another revolt against the new doctrine of Judicial Supremacy
ia found in the rise of what is called Lynch
XVL m‘L;‘ Lysch 1,w. It is now known that, throughout
’ our country, more than twice as many
criminals suffer death at the hands of mobs as at the hands of
the courts. This revolt is a revolt againet the delays and fail-
ures of criminal justice which have been produced by the ingen-
uity of lawyers and the casuistry of judges. At its foundation
lies a feeling of profound disapproval of the existing adminis-
tration of criminal justice; a feeling which, as I have said,
has made the word ¢¢technicality’’ the most odious word
in our language; a feeling that there is altogether too much
constitutional law for the benefit of thieves, ravishers and
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murderers; a feeling that if the lawyers and judges do not
give \safety to ourchomes, to our wives and our daughters, we
will take the matter into our own hands and achieve such safety
by swift and summary methods. I do not approve of lynch
law; I deplore it. I also deplore the manifest causes that have
produced it. The blame for the existence of those causes lies
at the door of our profession. In the neighboring country of
Canada, where they are not cursed with as much constitutional
law as we are, but where they bave the same freedom as we
bave, and more security,— murderers are hanged within three or
four months after the commission of the crime; and I have
never heard of hut one case of lynch law in that country, and
that was in the Northwest Territory.

If we turn from this picture to the Legislature, what relief is
afforded to our cyes? The work of the
courts i3 so much superior to that of the
legislatures that the people, who are correct
in their conclusions in the long run, have entirely lost confidence
in their legislatures, while they retain a measure of confidence in
their courts. The reasons are not far to find. They were
stated with great clearness by Governor Griggs, of New Jersey,
in his address before the American Bar Association at its last
meeting. While nearly every other work in our complicated
civilization is committed to trained experts, it is supposed that
anybody can make laws. An ignorant political heeler or ward
bummer is good enough to go to the capitol for that purpose.
The legislatures have so declined, through their work being
discredited by the courts, but chiefly through the fault of the
people themselves in electing incompetent men to make their
laws, that it is no longer an honor to be a member of a State
Legislature. The office is sought chiefly by young lawyers, by
men who are ambitious to make a start in political life, or by
men who have private ends to subserve, either for themselves or
others. The intertangled mass of ill-advised, ignorant, contra-
dictory and badly worded legislation which is turned out at each
session of any State Legislature, — together it must be confessed
with some good and wholesome laws, — is appalling. In the last
Legislature of Massachusetts thirteen hundred bills were intro-

XVII. Tara now to
the Legislature.
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duced; in that of New York four thousand five hundred and
thirty-three ; in that of New Jersey six hundred and fifty-seven ;
in that of Pennsylvania one thousand five hundred and sixty-six ;
in that of Illinois one thousand one hundred and seventy-four.
While the other State legislatures no doubt exhibit the same
industry in what Governor Griggs aptly called the work of
turning conceptions into laws.

The following collection of crank legislative bills, which were
iotroduced in the legislatures of lust winter, was made by the
industrious editor of the Chicago Legal Adviser :—

After a brief discussion the Kansas Legislature has decided to permit
women to wear bloomers and corsets.

A bill has been introduced in the lower House of the Missouri Legis-
lature, making it a penalty, punishable by a penitentiary sentence of five
years, for a married man to be found guilty of matrimonial infidelity,
under any circamstances whatever.

A bill has been introduced by a populist member of the Kansas
senate, which provides for letting out all county offices to the lowest
bidder. This ought to be entitled a bill to foster bribery.

A Dbill prohibiting the wearing of high hats by ladies in public gath-
erings, where an admission is charged, is likely to pass both houses of
the Indiana Legislature.

Representative Hood, of the Missouri Legislature, has introduced a
bill forbidding railway conductors and brakemen from flirting with
female passengers. Violations of this law will be punishable by a fine
of §25, payable by the corporation owning the railroad, they being held
responsible for its enforcement.

A bill before the Legislature of California provides that two photo-
graphs shall be taken, at public expense, of every voter registered;
one set to be placed in a book in alphabetical order of names, and the
other in another book arranged by streets and numbers of rooms in
houses.

A bill has been introduced in the Minnesota Legislature which pro-
vides that any person who shall give, or offer to give, or send flowers
or any other token of sympathy or admiration to & person under arrest,
charged with a crime amounting to a felony, or is under or awaiting
sentence for a crime amounting to a felony, shall, unless such person
stands in the relation of husband, wife, child, parent, brother or sister
of such criminal accused, or is an ordained minister of the gospel, be
guilty of a misdemeanor, and on conviction thereof, be punished by



imprisonment n the county jail for a term of not less then fifteen nor
more thao/ ninety days.

Among the bills recommended for passage in the Indiana House has
been one making it unlawful to play football in that State.

A member of the Pennsylvania Legislature has proposed a bill by
which the custom of ‘¢ treating *’ is to be declared illegal, and a penalty
put upon the offender.

The lower house of the Tennessee Legislature has passed a bill pro-
viding that all contracts hereafter made in that State, which stipulate
for payment in gold, shall be void to the extent that they stipulate for
such payment, and that all such contracts may be lawfully discharged
in any kind of legal tender.

The Legislature of Indiana has before it a bill which provides a tax of
$10 per year on every man wearing chin whiskers or ‘¢ burnsides,’” and
a lighter tax on gostees. Mustaches are exempt.

In the Legislature of Kansas, a bill has been introduced and solemnly
referred to the Committee on Judiciary, to enact the Ten Command-
ments as part of the statutory law of that singular Commonwealth.

It is some relief to know that, of the enormous number of bills
introduced into every Legislature, only a small proportion, not
more than one-fifth, never more than one-half, succeed in pass-
ing ; and that many of them receive their quietus through the
Governor’s veto. But notwithstanding this, the numbers that
crowd themselves between the lids of the books of session laws
is a subject of alarm. It is not the numbers merely that fur-
nish just ground for concern, for the work of the Legislature
never equals that of the courts. While the Legislature turns out
one volume in two years, the appellate courts of the same State
may turn out ten or even twenty volumes of reports in the same
time. It is the mass of ignorance, incongruity, contradiction,
inaptness and unsuitableness,— the result of new laws made by
men who have no idea what the old laws are, or what new laws
are needed, that appals. It is true that there is much confusion
and contradiction in the opinions of the highest appellate
courts — judges forgetting their previous decisions and overrul-
ing them without noticing the fact; rendering heated opinions
which overturn all sound principles and merely illustrate the
supreme thought or passion of the hour. But yet the contrast
is 80 wide between the legisiative rabble and the weak twaddle
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of which the speeches made in legislative bodies so often consist,
and the judicial ‘eourts) ‘sitting with dignity, listening to solemn
argument, examining every question presented to them with
some degree of learning, care and deliberation, with the view
of ascertaining what, in every case, law and right are, — that
even the most unenlightened appreciate the difference. Another
principal reason for the disparity in power and influence between
the legislatures and the courts is that the legislatures meet infre-
quently and are limited to short sessions; while, with the excep-
tions of brief vacations, the courts are always at work, ¢ sap-
ping and mining,”’ as Mr. Jefferson would say; but, as we see,
know, and feel, forever moving forward like a glacier, overcom-
ing all resistance, crowding all obstacles from their path, and
thus establishing ¢¢ Judicial Supremacy.’”” It is simply an illus-
tration of the natural law by which steady and persistent force
overcomes irregular and spasmodic force.

Most of the constitutional changes of recent years have taken

XVIIL Clipping the the direction of curte.:iling', in some way, the
Wings of the Legisla- power of the legislatures. To prevent
tures. frauds upon legislation, it has been ordained
that no bill shall contain more than one subject, which subject
shall be plainly expressed in its title. To secure uniformity of
laws and rights, and to prevent as far as possible the evil of
+¢ log-rolling,”’ it has been provided that no local or special law
shall be passed relating to an enumerated class of subjects. To
secure the necessary attention to each bill, every bill is to be
read three times and generally on three different days, in each
House, and when it is passed and signed by the speaker, he must
anoounce that fact aloud to the House. In many States, while
the Legislature is in session, the business community is in a modi-
fied state of terror. Measures are introduced and their pass-
age pressed, for the mere purpose of baving them bought off by
the interests to which they are inimical; and the feeling is
strong that an extension of the time of legislative sessions is
an extension of the opportunities for legislative wicked-
ness. Accordingly, the duration of the legislative sessions has
been limited to short periods,—in my State, the ordinary ses-
sions to seventy days; in this State, I believe, to sixty days.

7
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After the expiration of that period the members get small pay,
or no pay at all.  The public thus treat their legislatures very
much as they treat houses of prostitution and dram shops in
large cities,— as necessary evils which cannot be entirely eradi-
cated, but which ought to be curtailed as far as possible. I
doubt the expediency of too much curtailing the duration of the
legislative scssion. In sixty or seventy days there is not time
enough for the members to get acquainted with each other, and
to do any considerable amount of sedate and deliberate work.
It seems to me that what is really wanted as far as constitu-
tional changes can effect a reform, is not,
XIX. A LimitedIn- ;. 1iit the duration of the sessions, as much
itiative and Referen- s ae e
dam. as to check the indiscriminite right of every
member to introduce bills. There ought to
be some sort of iniliative,— either the recommendation of the
Governor, or the concurrence of the heads of the principal de-
partments of the State government, or a petition by a stated
number of citizens, or, in the case of bills creating changes in
remedial justice or legal procedure, the recommendation of a cer-
tain proportion of the judges or of the bar. Then I differ from
Governor Griggs about the feasibility of the new idea of a ref-
erendum to the people before n given measure shall become a
law. As a check upon legislative corruption, especially in the
matter of bartering away valuable franchises, I would give that
system a limited trial. Laws granting or renewing special fran-
chises to corporations ought, it seems to me, to be submitted to
the inhabitants of the municipalities affected by them ; and if they
are general in their nature, to the inhabitants of the whole State.
The bill known as the Adame’ Bill, which passed the last Legis-
lature of Illinois, would never have been ratified by the voters of
Chicago, much less by those of the whole State. In these two
principles, the initiative and referendum, experimentally intro-
duced at first, and carefully hedged and guarded, will be found
the germs of a large and substantial reform. We have in some
States the referendum already with reference to some local
matters, such as the licensing of the sale .of intoxicating
liquors, whether agricultural lands shall be fenced or cattle
restrained, etc.
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But, after all, at the root of the evil of bad and excessive
legislation lies a lethargic public opinion.
XX. Destruction The people ought to be aroused to the
:‘lr::.r Free Leglsla- necessity of sending better men to their
legislatures; and in this matter the legal
profession, charged in a peculiar sense with the execution of
the laws, and hence the leaders of public opinion, have a
grave duty to perform. We should labor without ceasing
to reform and strengthen the weakest, but the most important
branch of our free governments. No nobler task can command
the exertions of the great and powerful profession to which we
belonz. Let us remember that in our past history the halls of
legislation have been the rallying-places of liberty. It was in
the House of Commons that Hampden denounced the collection
of the Ship Money, while seven of the twelve judges opposed
him. It was in the House of Burgesses, of Virginia, that
Patrick Henry electrified the colonies by the immortal declara-
tion, ¢¢ Give me liberty or give me death.”” Our first charter
of liberty — our Declaration of Independence — was promul-
gated by a free legislative assembly ; the Dred-Scott Decision,
by a judicial court. As a member of the legal profession, as a
well-wisher of his country, I solemnly protest against the
destruction of our free legislatures, whether by unwise con-
stitutional curtailments, or by the new doctrine of ¢¢ Judicial
Supremacy.”
In his letter to his brethren on the occasion of his retiring
from the office of Justice of the Supreme
mﬁ[‘.?.:hes'up:;: Court of the United States,. an office which
States. he had beld more than thirty-four years,
a period exceeding that of Marshall or any
other member of the court,— the venerable Justice Stephen J.
Field used this language: —

‘“If it may be said that all of our decisions have not met with the
universal approval of the American people, yet it is to the glory of that
people that always and everywhere has been yielded a willing obedience
to them. That fact is eloquent of the stability of popular institutions,
and demonstrates that the people of these United States are capable of
self-government. As I look over the more than a third of a century
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that I have sat on this bench, I am more and more impressed with the
immeasurableDimportance_of this court. Now and then we hear it
spoken of as an aristocratic feature of a Republican government. But
it is the most democratic of all. Senators represent their States and
Representstives their constituents, but this court stands for the whole
country, and as such it is truly ¢ of the people, by the people, and for
the people.” It has, indeed, no power to legislate. It can not appro-
priate a dollar of money. It carries neither the purse nor.the sword.
But it possesses the power of declaring the law, and in that is found the
safeguard which keeps the whole mighty fabric of government from
rushing to destruction. This negative power, the power of resistance,
is the only safeguard of a popular government, and it is an additional
assurance when the power is in such hands as yours.”’

It may seem ungenerous to offer even a word of dissent from
language used on so solemn and pathetic an occasion, by a judge
80 eminent, by one who is held by the bench, the bar, and the
people of our country in such an affectionate veneration. But
a possible doubt may come into the popular mind as to whether
the Supreme Court of the United States is the most democratic
feature of all our institutions. It is in fact the least democratic
of all. It is removed three degrees from the people. Its judges
are appointed by a President who is not directly elected by the
people; they are confirmed by a Senate whose members are
not so elected. The President who appoints the judges is
elected by a body of electors elected from the different States,
and they are confirmed by a Senate elected by the legislatures of
the different States. We have had Presidents who did not repre-
sent the majority of the popular vote, notably, John Quincy
Adams and Rutherford B. Hayes. In the Senate the least
populous of the States have a representation equal to the most
populous. The forty thousand people of Nevada count as much
in that body as the six or seven millions of New York. The
Senate is in no just sense a representative body. Not only are
the judges of the Supreme Court not appointed or elected by the
people, or by officers directly elected by the people, but in case
of an impeachment of any of them, the impeachment would be
triecd by the Senate, which, as [ have shown, is a non-repre-
sentative body. Nor do the judges of the Supreme Court
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surrender to the people their official trusts at stated
periods,//as Dmost Cother officers of our general and State
governments do. I am therefore at a total loss to understand
in what sense it can justly be aaid that the Supreme Court is
‘“of the people, by the people, and for the people.”” 1Its
strength and steadiness consist in the fact that it is not a dem-
ocratic institution. Out of touch with the people, it is not
swayed by the thought or clamor of the hour. It is well for
the people that it is not so swayed. It is for the people in
much the same sense that the King, the Emperor, the Pope is
for the people. It is not for them in the sense that it
is a part of them, or that it depends upon them. It
indeed possesses the power of declaring the law; but I am
not prepared to assent to the conclusion that ¢¢ this power
keeps the whole mighty fabric of government from rushing to
destruction.”” The power to declare the law resided in the
judges of England, but it did not prevent the Revolution of
CromweH, which ¢¢ hewed the throne down to a block; ** nor did_
the power of the Cromwellian judges prevent the. reptora{mn- of
Charles II.; nor did the . judges- ptegent the tevolauon which
placed the scepter. .m ‘the- banids of Wiiliam and Mary. Our
Supreme Court possessed the power to declare the law at the
time when it rendered the Dred Scott decision, but that did not
prevent the Civil War. Its jndges, for the most part, had the
good sense not to attempt to interfere with the operations of
that war. They sat in their judicial robes and administered
justice with courage, dignity, and decorum while the thunder of
hostile cannon could be heard across the Potomac. ‘

It is not merely the power to declare the
hx::l“l:' g:::&: Ia'w which makes the workings of that great
tion. tribunal so beneficent. It is the power to

expound,and incidentally to amend, the con-
stitution, that gives the court its transcendent importance. The
constitution is the briefest political code. Its framers could not
think of everything, foresee everything, provide for everything.
Nevertheless, as it cannot be amended except with the consent
of three-fourths of the States, formal amendments cannot be
made exocept to meet the greatest exigencies. What a blessing
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it is, then, for the people to have a wise, learned and patriotic
bench'of lawyers who 'can amend it by a progressive interpreta-
tion. For example, our fathers, who framed the constitution,
some of them great lawyers, in drafting the judiciary article,
forgot to say anything about corporations. How convenient,
then, to have the word ¢¢citizen,’’ as used in that article, inter-
preted so as to mean ¢‘ corporation,”’— a body which might be
composed of non-residents, or aliens, or even of free negroes,
who, under the Dred Scott decision, could not be citizens of
the United States so as to sue in its courts as individuals.
Without this useful amendment, the cherished corporations,
which bave done so much in promoting our industrial develop-
ment, would bave been remitted for their justice to the beggarly
elements of the State judicatories. Moreover, this convenient
power of amendment may be exercised back and forth according
to changing times and exigencies. It may make the venerable
instrument read 8o as to allow Congress to levy an income tax
wnthout an apportionment in time of war,! and to prohibit it
ﬁ'q(p deing-so in time of peace.? The exercise of this conveni-
‘ent” p'dviel'mf.-ahmndmbak hay: -be. necessary, under imaginable
circumstances, to prev‘eht a revoiutlon; oo

Nor do Iassent in its full meaning to the statement that ¢ it is
to the glory of the people, that always and
everywhere has been yielded a willing obedi-
ence’’ to the decisions of that court. The
statement is not true. A willing obedience was never rendered
to the Dartmouth College decision, and it has been so far cur-
tuiled by a rising and expanding police power that it has nearly
passed out of our constitutional law. A willing obedience was
not rendered to the Dred Scott decision, and it was reversed, as
I have said, upon the field of battle. A willing obedience has
not been rendered to the Income Tax decision, and it will be
reversed by the popular action whenever it becomes really nec-
essary to raise revenue in that way. Nor do 1 assent to the
conclusion that it is, under all circumstances, to the ‘¢ glory ’’ of

XXIII. The Key-
stone of the Arch.

1 Springer v. United States, 102 t Pollock v, Farmers’ Loan &c.
N. Y. 586. Co., 167 U. 8. 429, and 158 U. 8. 601.
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a free people that they yield obedience to the decrees of a non-
elective body of lawyers. Those decrees may be right, and they
may be wrong. In times past they have often been wrong;
though in the case of the Supreme Court of the United States
they have generally commanded the assent of the people. That
statement is as much to the glory of the court as it is to the
glory of the people. It is safe to say that, in future, the work
of that court will command the approbation of the people as
long as it deserves it. I do not seek to minimize its importance
in the general workings of the government. I yield to none in
the high esteem in which I hold it. It has been justly called the
balance-wheel of our complicated Federal system. It is indeed
the Keystone of the Arch. Ishould be ashamed to stand before
an audience of my professional brethren and to say that the
fabric of constitutional law which it has slowly and laboriously
built up, does not, on the whole, command my reverence and
admiration. What sort of a government would we have without
that body of constitutional law? What a chaos it would be but
for the 25th section of the Judiciary Act. Bat I deny that we
are to extend to that, or to any other court, a fetish worship. I
deny that it is so exalted that its proceedings do not deserve
the same watchful vigilance on the part of the people which
they bestow upon the other departments of their govern-
ment. There can be no such thing as judicial infallibility.
I have pointed out some of its manifest tendencies —
tendencies towards the aggrandizement of its own jurisdiction,
at the expense of the powers of all other departments of govern-
ment, Federal and State. I have pointed out some of the pos-
sibilities of a further aggrandizement of those powers. I have
shown that, in the nature of things, that process of aggrandize-
ment must go on so long as it is unchecked ; since the body that
is the conclusive judge not only of its own powers, but of the
powers of all other departments of government, will aggrandize
its own powers at the expense of the others. At the same time,
I trust I am not an alarmist. I do not see in the court, as now
constituted, any disposition to undermine and subvert the fabric
"of our government. Those judges, although non-elective, have
. no more motive for destroying the splendid fabric which they
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and their predecessors have assisted in building up, than the
King 'has''to''destroy’ bis' kingdom, the Emperor his empire, or
the Pope and Cardinals their Church. While they have no
motive for oppressing the people, their unquestioned tendency,
in the great struggle which is coming between aggregated
wealth and power on the one side, and the segregated masses
on the other, is to side with wealth and power, and with the
caltivation and intellect which go along with wealth and power.
If that court is a conservator of the rights of property, it may
be said that those rights need cunservation against the modern
spirit, rising and hourly increasing in strength, which is distinctly
antagonistic to those rights. The right to hold and enjoy prop-
erty, rightfully acquired, is of the very essence of liberty. Nor
can we forget that the court has been equally zealous in uphold-
ing personal liberty, even as against military oppression.
When the Civil War ended, and it was thereafter sought to try
citizens by military commissions for crimes committed in con-
nection with that war, the Supreme Court laid its heavy hand
upon those who were making the attempt and said, ¢¢ This shail
not be dome.’”’! When at the close of the Civil War, the Con-
gress and some of the States sought to impose a test oath as a
condition precedent to the right to practice law, the court said
¢ No.”’? When the United States sought to hold, without render-
ing compensation, the estates of General Lee, which it had seized
for military uses during the Civil War, the court again said,
¢¢ This shall not be done.’”’® When the Congress, stimulated by
the motives and feelings of the Civil War, undertook, through
the so-ceiled Civil Rights Law, to impose police regulations upon
the States, the court again said, ¢* This shall not be done.”’ ¢ In
the celebrated Slaughter-House cases, the court upheld the
rights of the States to control their domestic concerns.® The
oourt, as was well suid by one of its most distinguished mem-
bers,* is for the supremacy of the government, and also for

1 Ex parte Milligan, 4 Wall. (U. 8 United States v. Lee, 106 U. 8. 196
8.) 2. 4 Civil Rights Cases, 109 U. 8. 8.

3 Ex parte Garland, ¢ Wall, (U.8.) § Slaughter-House Cases, 16 Wall.
888; Cummings v. Missourl, 4 Wall. (U. 8.) 86.
(U. 8.) 277. ¢ Mr. Justice Harlan.
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State’s rights. _The people owe it a debt of gratitude which they
will never cease to render. It will never be unseated in their
affections until it deserves to be.

It is true— and there is great potency in the expression —
that it possesses the power ¢¢to declare the law.”” It does not
legislate directly ; but when it lays down a rule of law in a con-
test between two suitors, it in effect publishes to the rest of us
that when we bring a similar case befere it for decision, it will
decide it in the same manner. In that way it spreads among
the people a silent but all-pervading law. It is true that you
and I are not in strictness bound by a decision which any court
may render in a lawsuit between Smith and Jones; as to us it is
res inter alios acta, except in so far as we are admonished that the
court will render a similar decision on the same state of facts in
any suit to which we may be a party. The law that touches the
defeated party in a civil action — that touches the convicted
prisoner when called up for sentence — that touches you and
me — is nothing more than what the judge is going lo say. It
may not be ¢ glorious,’”” but it is a part of good citizenship, to
yield obedience to that kind of law, although our elected repre-
sentatives did not make it. Surrounded as we are by that law,
it may be truthfully said that we are ¢¢ lapped in universal law.”’
The Great Tribunal has, indeed,

[

moving everywhere,
¢ Cleared the dark places and let in the law,
¢ And broke the bandit holds, and cleansed the land.”

But, with all this, we cannot have Judicial Supremacy. We
are still a self-governing people, and we will not have it. In
the language of Mr. Hamilton, it is ¢ the very definition of
tyranny.”
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SOME SUGGESTIONS TOUCHING STATE AND
LOCAL TAXATION.

BY D. C. WESTENHAVER, ESQ.

Very little attention on the part of the people in general
has been given to the question of State and local taxation,
and the sum total of knowledge on their part, respecting
the nature and effect of such taxation, is exceedingly small.
During the past fifteen years the battle of national palitics
has been waged in the main around the Federal taxing
system. Into these battles have been thrown a tremendous
exponditure of energy, time and money, with the result
that everybody feels that he knows all that there is to know
on the subject, even though the system itself may fall far
short of what expert opinion pronounces to be the best.
On the other hand no public discussion of any importance
has been had of State and local taxation; and as the latter
touches the business and enterprise, the comfort and well-
being of the people in all their industrial relations, no
question calls for more immediate and thorough study, or
will repay more liberally for the time thus spent.

The most noteworthy phase of all modern governments
is the increasing call for more revenues. E. L. Godkin,
the acute and discriminating author of the Problems of
Modern Democracy, observes with much force, that this
increasing expenditure threatens to land, at no distant day,
many of them in bankruptcy. This tendency is noticeable
in the United States at the two cxtremes of our political
systems, in the budgets of the Federal government at the
one end, and in the budgets of the counties and munici-
palities at the other, while for reasons peculiar to them-
selves, and much regretted by many sound political think-
ers, the States of the Union have not participated, except
in a lesser degree, either in the increase of expenditure,
or in the inorease of debts. The anger of the people at the
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failure of the internal improvement policy undertaken by
the States between 1830 and 1845, led to the general adop-
tion of a consututional provision, forbidding the contract-
ing of State debts, except in small sums, or in certain
emergencies. These constitutional limits, coupled with the
immunity from snit and compulsory process, enjoyed by
a sovereign State, have effectually destroyed the credit of
the States, crippled their usefulness, and prevented the
growth of the governing functions; and, in consequence,
the States have sunk into comparative insignificance, while
the Federal nation and the municipalities have grown
steadily in importance, extended the sphere of their activity,
and increased their expenditures and rate of taxation.

That my remarks with respect to the increasing burden
of debt and taxes may not seem the language of exaggera-
tion, I shall descend briefly into details. The increase of
local debts is the most significant fact, for it shows the
extent to which the public is spending in excess of its
income from all sources. The indebtedness of cities, that
is of towns having a population in excess of 7,500, in 1870,
was $352,800,000, in 1880 it was $698,270,000, and in 1890,
as shown by the census of that year, it was $724,463,060
divided among 7,719 cities. The debts of the counties
in the decade from 1880 to 1890 had grown $20,943,018,
and aggregated at the end of the period $145,048,045.

The one bright side to this record may be found in the
fact that during the last two decades the States reduced
their debts more than $100,000,000, but this was done, as
already explained, as the result of conditions that leave
little cause for congratulation — results that endanger the
just balance of powers, between State and nation, which
our constitution implies as necessary to our dual system
of government.

Accompanying this increase of local indehtedness is an
increase in the local tax rate equally marked. The city of
Baltimore has just levied a tax of $3.00 to each $100 of the
valuation. The census of 1890 shows the rate in Chicago
to have been $6.42 on the $100.00 and the average in the
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cities of the State, with a population above 4,000, to have
been over $5.00 on the hundred. The States of Iowa, Kan-
sas and Nebraska are quite as bad. The State of Colorado
averaged nearly as high as $4.00. The general average of
manicipal taxation in the Eastand South incities with a popu-
lation over 4,000 is much more conservative, but as shown by
the census of 1890, the average would appear to reach nearly
if not $2.00 on the hundred, and in large cities a rate of
$2.50 and $3.00 is not unusual. The retarns of the rate of
taxation for the year 1880 are too meager to make any
general comparison as to the increase during the period,
but wherover figures are given, they almost uniformly show
an increase in the local tax rate as well as in the extent, of
the indebtedness. The Pennsylvania Tax Commission,
however, made a report in 1878, in which it gives the
relative increase of population, wealth debt and tax rate in
fifteen of the principal cities of the country between 1860
and 1875; thus population increased during that period
70.5 per cent, taxable value, 156.9, debt, 270.9, and the
rate of taxation 363.2.

So far as we can tell from the census reports the fore-
going rates include the State, county and other local tax
rates. In West Virginia, potwithstanding the constant
complaint one hears, the rates are, hy comparison, low. In
the city of Martinsburg, the burden on all aceounts includ-
ing State and county, is $1.95 on the $100; in the city of
Wheeling, $1.42; in the city of Parkersburg, $2.45, of
which $1.10 is wholly for municipal purposes; in the city
of Charleston, the rate is $3.45, of which $1.25 is wholly
for municipal purposes. We have no rate from Hunting-
ton for the current year, but that given in the census
report of 1890 pluces the rate at $2.93 which it is not
likely has since grown less.

In view of these facts we may take it as true that these
mortgages of the future in the shape of bonded indebted-
ness have been assumed at a time when the revenues from
taxation have been enlarged by a greatly increased tax-rate

The superficial observer, who glances over these figures,
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is quite apt to say that the money has been squandered by
the'\cities's that"the remedy lies in a suffrage restricted to
property holders, or at least to such as have a personal stake
in the welfare of the maunicipality; that cities should be
prohibited from contracting debts, and restricted in the
rate of taxes they may impose. As an understanding of
the cause of this increased debt and tax-rate is essential to
a clear comprehension of the problem to be dealt with, let
us examine hastily these views.

To restrict the suffrage is an impossibility, for no people
can be found willing to surrender by their voluntary action
the privilege of participating in all the functions of govern-
ment — a privilege gained by long years of struggle. Nor,
indeed were such restriction possible, do we regard it as
wise or expedient; manhood suffrage, with all its blunders,
is so valuable as a safety valve for discontent, that there
is no alternative between it and government by the repres-
sive force of absolutism. One may accordingly dismiss
from consideration any idea of narrowing the base of pop-
ular institutions, as being both unwise and impracticable.
I desire, however, to record my dissent from the time hon-
ored notion that the ignorance of the mass, or the will-
ingness of the poor and thriftless voters to spend the money
of the rich, or to tax them, has in any appreciable way
contributed to the increase of the tax rate and local indebt-
edness. In making this statement, I merely give expres-
sion te what I believe is the general conclusion of modern
investigation. The Pennsylvania Tax Commission of
1878 says: ¢¢ The undue accumulation of debt in most of
the cities of Pennyslvania has been the result of a desire
for speculation on the part of the owners of the property
themselves.”” In explanation of this statement, the Com-
mission adds: ¢¢ Large tracts of land outside the built-up
portions of cities have been purchased, combinations made
by men of wealth, and councils besieged, until they have
been driven into making appropriation to open and improve
streets and avenues in advance of the real necessities of the
city. In many of these cases, owners of propertv need
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more protection against themselves, than against the non-
property holding cclass:’! H. C. Adams of the University
of Michigan, in his ¢¢ Public Debts,”’ said by competent
authorities to be the ablest book on Finance written in
English, expresses the same opinion. Prof. Richard T. Ely,
who is too well known to need an introduction to any circle
of educated readersin the United States, in speaking to the
same point, said: ¢ Universal Suffrage is alleged to be the
cause, and it is said the poor vote away the property of the
rich. The facts do not tally with the theory. I have looked
into the matter with care and I think I have had some facil-
ities for so doing. I know of no American city, which is
not controlled by wealth. The truth is this: Unscrupulous
wealth uses vicious poverly as a tool; not that all wealth is
unscrupulous, nor all poverty vicious.”” And in many
places in his published works, he expresses the view that
the wasteful expenditures in city governments and the debts
of cities so far as they are not honest, may be traced to the
influence of speculative schemes of property holders.
The simple truth is—and herein lies the chief fact of
the whole subject — that this increase of indebtedness and
in the rate of taxation is not due in the main, or even in
the large part to jobbery or corruption, or wasteful extrava-
gance, but is due to an extension of the sphere of govern-
mental activity, calling for larger revenues, which our
antiquated systems of State and local taxation are inade-
quate to produce. I repeat,governments as now organized
are expected, nay, compelled by the wishes of the people,
to assume new functions and undertake new duties.
The industrial development, or the genius of the age, or
what is the same thing, the prevailing belief of thinking
people, has set new tasks for governments, which they
must assume and perform, and which, in this era of Demo-
cratic self-government, cannot be shirked. Our property
tax — for such in the main, is our system of State and local
taxation — was built up uunder a condition of things, when
society and industry and government were not complex;
and while it was sufficient as a producer of revenue, for &
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simpler age, it is now on the point of a complete collapse.
Either government must be contracted into narrower fields,
or new sources of income must he found by the States and
municipalities.

These are but generalities. Let me descend to particn-
lars. Local political units, as we have seen, show the
chief increase in debts and tax-rates; hence for the cause
of the increase, we should look to the expenditure of the
municipalities, where fortunately the literature and statis-
tics of taxation are abundant and easily accessible.

The humanization of society during the past century lies
at the bottom of the situation. Our criminal laws bave
become ameliorated until the preservation of society would
seem to demand greuter severity in dealing with criminals.
The conscience of mankind has quickened, till slavery once
universal was regarded as a curse and swept from the face
of the earth. Such tender pity was felt for the poor,
struggling debtor, that imprisonment for debt was abolished
and he may nowadays do business as an agent and board
in & palace with his wife, while the creditor is driven to
the wall through inability to collect his debts.” An age,
the conscience of which can in so short a period produce
such a revolution in social standards, may, of course, be
expected to look out liberally for the afflicted. Conse-
quently, care for the insane, the deaf mute and the blind
bave called for larger expenditures year with year on the
- part of our government. Criminals instead of being
hanged, or transported as punishment, are now to be
reformed, and reform schools for male, and reform schools
for female offenders, occupy a place in the tax budgets of
civilized States. Even the incurables no longer tax the
energies of their friends, or the patience of their neighbors,
but are made a charge upon the State.

These are a few of the new duties, which fall to the
States. When we come to the local political units the
increased burdens are much greater. A century ago, oiti-
zens of a municipality hung lighted lanterns on the corners
of their houses in the place of street lights, and diners-out
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bad to travel homeward in parties to protect themselves
from footpads. Thorough, complete lighting as an aid to
the safety and policing of a city, is a growing necessity,
and has been an increasing burden on the city; but scarcely
a city in the civilized world can be named where foot pas-
sengers are not now wholly safe at all hours of the night.
In the same connection may be mentioned the fact that the
police department of a large city, or one even of ordinary
size, is a constantly growing charge; but as a reward, a
George Gordon riot could not arise to-day and run its
course in London or any known city.

The same is true of the Health Department. *¢ Disease
springs from fiith, and filth is the natural consequence
of crowded quarters. Cleanliness cannot be expected
where many people are packed together, unless made
the care of government.”” Accordingly, a large part
of the debts as well as of the local taxes of large
cities are for sewerage, the cleaning of the streets,
the removing of snow and other regulations necessary to
provide complete sanitation and comfortable habitations.
The reward, however, is found in the fact that epidemics
of cholera, plague and other diseases, which depopulated
countries a few centuries ago, and ravaged a great number
of American cities not many decades ago, have been avoided
and the safety of mankind assured.

Schools and libraries, manual training, the making and
paving of streets, the supply of water, all tell the same
story in the tabulation of the indebtedness of city, and in the
increase of its tax-rate. No one will gainsay the necessity
for the rapidly increasing outlay for education, and the
break-down of the apprentice system requires also the sub-
stitution of the manual training schools. Public parks,
recreation grounds, even public baths may be regarded as
necessary in the government of a crowded city; and are
being furnished by them at an increasing cost. Pro-
vision for the housing of the poor has likewise become, in
many parts of the world, a duty in part of the city. Yet,
I again pause to say the reward is found in a higher stand-
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ard of physical development, and an increasing length
of/\life ;0d ) (result). (which, in view of the fauct that the
population of the world is rapidly changing to a city one,
justifies fully all that has been doue and is doing, regard-
less of cost, to make a city as good a place to grow men
and women as the country has been.

By these means the world hus been made a much better
place to live in. Man has increased in mental, moral, and
physical stature, despite what agitators may say to the con-
trary. The sum total as well as the average distribution
of those things which go to make life comfortable, have
increased, even if a corresponding increase of intelligence
and breadth of view has made restless discontent increase
at a corresponding ratio. The point, however, which I de-
sire in this indirect way, to press home, iz, that there is a
sound reason why debts and tax rates have increased, in-
dependent of all the blunders and all the corruptions which
may have wasted a part of the income of States and cities;
and that the increase of expenditure is not only unavoid-
able, even if undesirable, but that it is going to continue.
And if space permitted, I could, I believe, prove what I
must content myself with merely asserting, that the tend-
encies which I have been discussing are worldwide and by
no means confined to American States und cities; indeed
that government and civilization are on the whole progress-
ing along the same lines in both hemispheres, calling for
the same assumption of governmental duties, and the same
increase of income to enable the government to discharge
properly those duties.

The conclusion which the investigator arrives at, as to
whether this ¢« Gospel of Social Endeavor,’’ as Godkin calls
it, is wise or foolish, will fix in his mind the wisdom or
propriety of prohibiting the incurring of debts by local
political units. Unless this worldwide policy is to stop,
debts must be increased, or taxes raised, or some source
of revenue made available, which the American people,
especially its municipalities, have permitted to be diverted
to private uses. The most, therefore, one can safely

8
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advise in this respect, would be a restriction of the rate
that/ may be/levied, or the extent to which debts may
be inourred, somewhat similar to that which prevails in
West Virginia; that is to say that the indebtedness shall
not exceed a certain per centum of the total assessable
basis, and that the levy shall not exceed a certain per
centum on the hundred dollars. This may prove wise or
unwise. If, however, such limitations would, as I believe
likely, and indeed as I sball try herein to show is absolutely
essential, set u limit to all further effort to work the prop-
perty tax beyond its full capacity, and make governments
revort to other sources of revenue, then the result would
prove the wisdom of the effort; but if it would break
down or severely cripple the development of which I have
spoken, the restriction would be unwise.

This alternative brings me to one of the chief points I
bad in view, when I selected the topic assigned me on the
programme. The system of property taxation as worked
in most of the States and ocities of this country is on the
point of breaking down; if indeed it has not been ahready
broken down. It cannot bear the burden placed upon it.
Most assuredly, as the figures already cited as to the rates
prevailing in many States and most munioipalities, it has
not produced enough revenue to keep governments out of
debt, and it cannot be screwed to a higher pitoh.

Acoording to the views which prevailed among the
economists of the days of Adam Smith, taxes are or
should be paid out of interest or profits. Capital is now
abundant ; and the prevailing rate of iuterest is less than
6 per cent. The investment of it in active business so as
to yield a greater profit than 6 per cent is & matter of no
small difficulty. A tax rate, therefore, of five dollars on
the hundred, the average rate prevailing in 1890, in the
cities of Illinois, is, on this basis of interest or profit, an
jncome tax of 80 per cent, while a tax rate of two dollars
on the hundred, the average prevailing in 1890 in all
municipalities of the United States, with a population of
4,000 or more, in an income tax of 88} per cent. That
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such a rate is honestly levied and collected, as the basic
theory of our property tax system implies, cannot be possi-
ble. The result must be, and it really is, that people
escape it as to visible property by undervaluation, and as
to invisible by fraudulent concealments.

What, then, in the system of State and local taxation?
The central, indeed in many States almost the entire part of
it, is what is known as property tax. And what is the
property tax?

The democratic principle of taxation is, that every man
shall contribute to the support of the several governments
under which bhe lives, in proportion to his ability. It has
been assumed without proof, and I believe most falsely,
that the amount of property of all kinds owned by the
citizen is the true and best test of his ability to contribute
to the support of these governments. Acting upon this
assumption, democracy in the United States bas labored to
get on the tax books all the property, both real and per-
sonal, visible and invisible, corporeal and incorporeal, at a
uniform valuation, and to levy a uniform rate of taxation
upon it. And this is the property tax. This is the system
of State and local taxation.

Notwithstanding, people in general regard this theory of
taxation as a part of the existing order of the universe, and
as immovable as the West Virginia hills, its establishment
in Virginia was not achieved until about 1852, and it did
not reach its full growth throughout the country in general,
till about the same time. The growth of the system was a
haphazard one. Before it was fully tested anywhere, the
Civil War and the larger questions growing out of it, sep-
arated people’s minds from the past, and only recently hus
the principle of the system been brought to the bar of pub-
lic opinion for examination, by the increasing need for
money. That principle, however, remains the same as it
was fifty years ago. It has not been changed or adapted to
changed conditions. :

But two facts have become fixed, The first is that the
property tax cannot be made to produce any more money;
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indeed that it is already vastly overworked. The second is,
that/move/ | nioney (is 'needed by all the governments, and
the question arises, how is it to be gotten? Experience
has also, I believe, I may eay shown that the assumption on
which the property tax is based, namely that all invisible
property can be gotten on the tax books, and that real
estate can be valued with fair uniformity throughout an
entire State, is not possible with any administrative machin-
ery yet discovered; and to that extent the principle of
the tax itself, waiving the efficiency of it as a producer of
revenue, is at fault.

As this is a question of detail, and our purpose is to
make suggestions, not to set down fixed conclusions, I shall
onlybriefly refer to questions, which concern the administra-
tion of the tax. Briefly then ; no State bas yet secured a uni-
form valuation of fteal estate, nor one sufficiently fair to sat-
isfy fair-minded people of the respective subdivisions of the
State. The valuation of real estate must, from the necessity
of the situation, be made by persons having a knowledge of
its local value ; consequently, counties and towns are made
the bases of such appraisements of value, and their officers
or citizens serve as the appraisers. In effect, therefore, each
county or city is asked or permitted, in a great part at
least, to fix the amount of its countribution to the public
treasury. It is no reflection upon human nature to say
that under this condition of things, the citizens or officers
of each county yield to the natural temptation to make the
valuation ubnormally low ; while the same influences oper-
ating with greater or less force in all the local subdivisions,
produce a valuation of real estate, which has no uniformity
throughout the State. Then, also, whatever returns are
thus made must be accepted, since po central authority
can have special knowledge sufficient to revise the valua-
tions ; or else some clumsy or arbitrary arrangement is
created like that existing in West Virginia, whereby a hori-
zontal iucrease is authorized, in case the values returned
should be too low. Like the rains from heaven, this falls
upon the just and unjust alike. These and other difficulties
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of applyinog the real estate property tax over so large an
area 'as\a\State; have icaused many economists to conclude
and to advise, that the State should, if possible, raise its
revenue from other sources than the property tax, and leave
it to the local taxing powers, where there is little tempta-
tion to value unfairly, and these inequalities of valuation
can be reduced to something like a fair uniform basis, as
between different citizens.

With respect to the personal property tax, the battle of
conflicting opinion has waged around the ussessment of
that which is called invisible or intangible. Indeed we may
broaden its meaning, and include that which may easily
leave a place where it is taxed, as well as that which can
go into hiding. The American system or principle again,
has been that ¢ all the world shall he taxed.”” No exemp-
tions of any consequence shall for any cause bhe permitted,
even though the list of taxable articles shall mount into the
thousands.

As already stated, this view with respect to personal
property reached its full development in Virginia about
1852 ; for previous to that year a small tax on dividends
and interest was the only effort to tax this species of
wealth. In other States the same principle has met with a
cordial approval from lawmakers, and determined efforts
made to enforce it. In West Virginia hostilities have not
been so active. The majority reports, it is true, of the
‘West Virginia Tax Commission, in so far as they related to
taxation, were devoted almost exclusively to the advocacy
of this view, and of the means whereby it could be enforced
in practice; yet while spasmodic efforts have been made
from time to time to pass more rigid laws to catch invisi-
ble property in the taxing net, nothing practical has fol-
Jowed from the reports. Furthermore, so far as I cansee,
the drift of opinion in West Virginia is now away from the
views of the Taux Commission. But the history of the
taxation of invisible personal property in other Stutes, fur-
nish sufficient light on the subject. Every conceivable
device — oaths, forfeitures, penalties, criminal punish-




— 118 —

ment — have been tried with the view of placing on the
assessors’ books, with something like fairnees, all forms
of invisible and intangible personal property. If drastic
laws can accomplish the undertaking, those of Ohio ought
to work to perfection. Other States have tried equally
severe measures.

And what has been the result! The result in Obio, if we
are to believe the testimony of the State officials and others
who have examined the working of her law, is a complete
and conclusive failure; that each individual in effect fixes
the amount of personal property on which he will pay taxes,
and that the law is effective only as to a few conspicuously
conscientious persons, und orphans, lunatics and deceased
persons’ estates, as to whose holdings the public records
furnish full information. The witnesses from other States
enforce the same conclusions. Without going into farther
particulurs, I may say the weight of opinion is decidedly
against the view of the West Virginia Tux Commission,
and in accord with the view of David A. Wells in his report
as a member of the New York Tax Commission. He says:
¢« Now how is property of such a character (i. e., invisible
and incorporeal), to be reached, valued and assessed for
taxation? Every effort heretofore made in every country
to tax it has proved wonderfully uncertain and unequal, and
therefore every country that bas ever attempted it, with
the exception of Holland and the States of the Federal
Union, have abandoned the project as something wholly
impractical.”” And he adds, with a strong citation of
authority to support him, that the decadence of Holland
dates from the time when she began the taxation of prop-
erty that could readily leave the country. It is evidently
a waste of time to pursue this line of campaign further.
The process cheapens the moral obligation of an oath,
stifies respect for law, and may hasten a decadence of
American manhood. The sooner the success of-such a
policy is given over as impracticable the sooner will thought
and energy turn itself in a wiser direction.
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These two facts with respect to the property tax, the
impossibility of fuirly valuing real estate over an area
" a8 large as a State, and of reaching and valuing invisible
and incorporeal personal property, are of capitul impor-
tance. In readjusting or revising our tnx law, they should
be kept constantly before us. But it may properly be
asked: if you give up real estate as a part of the State
system, what will you substitute in its place? If you give
up invisible and incorporeal property how are you to
secure the larger revenues needed on all hands to discharge
their growing public duties? The answer is not easy.
My purpose is not to formulate policies, but to make sugges-
tions. K. L. Godkinin an article entitled ¢ Who will pay the
Bills of Socialism '’ says, that modern governments in plan-
ning to double their expenses, doing work worthy and neces-
sary in itself, without any visible additions to their incomes,
areaoting the part of improvident spendthrifts, And there
is some truth in his obLservation, but it is not the whole
truth. The visible weulth of the world has, it is believed,
kept pace with the increase of publio duties on the part of
the governments, but the most productive part of it serves
private masters alone, while the public in most American
States and oities have hobbled along with taux systems fifty
years behind the age.

The exemption of real estate from State taxation is not
as impossible as it may seem to West Virginians, who see
it year after year yield about two-thirds of the State revenue,
Several of the United States succeed in getting along with-
out any real estate tax, notably Peunsylvania, Delaware
and one or two others. Of course something else must
take its place, but oxperience here as well as in other
matters, furnishes valuable suggestions. )

The following figures are taken from Ricbard T. Ely’s
Taxation in American States and Cities, as I did not have
any way of securing those for the current year.

Pennsylvania, for the year 1887, received from ite tax
on corporation stock $1,702,000; on the gross receipts of



— 120 —

corporations, $776,388 ; on the stock of banks, safe deposits
aud' trust companies, $431,628 ; on collateral inheritances,
$763,871 ; from a commutation tonnage tax, $460,000.

Massachusetts for the year 1886, derived the main items
of its State revenue as follows: Corporation tax $2,227,579 ;
bank tax (State and national), $2,398,267, while its State
property tax, real and persounal, yielded only $1,499,805.

New York for the year 1887, received one and a half
millions from itstax on corporations; and from its collat-
eral inbheritance tax two-thirds of a million. Had Gov.
Black not unwisely vetoed recently the new collateral in-
heritance tax New York might have received revenue
enough from it enough to make practicable at no distant
day the exemption of real estate from a State tax.

Wisconsin for the year 1886 received nearly onc-half
its general revenue from a license tax on railroads, while
for the sume year Georgia received $300,000, or one-fifth
of its general revenue from the rent of the West Point and
Atlanta Railroad, which the State owns.

In view of this fact, what may be said of the action of
the Federal government, which practically built the three
Pacific Railroads, and handed them over free of rent to
private corporations !

In abandoning the policy of trying to tax invigible prop-
erty and of listing every item of visible personal property,
let it be borne in mind that when the existing tax systems
were devised, the corporate form of wealth, which affords
so large a part of the invisible property, had not been
developed to any great extent. This wealth should be
reached as it embraces a large part of the total; butit can-
not be done by the impossible method of trying to tax the
invisible, or by the almost equally impossible method of
listing and valuing with reasonable fairness innumerable
items of visible personalty. The foregoing items from the
tax budgets of other States are selected as showing the
extent to which indirect taxation on corporate and invisgible
wealth may be made more productive, than the old-fash-
ioned property tax; and the law of taxation, known as the
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law of diffusion, may be safely trusted to spread the burden
throughout the wholé population more fairly than the
property tax. In addition to distributing the burden
more fairly the ease of assessment and collection are
greatly enhanced and the evil effect on the nation at large
by cheapening honesty and creating a nation of law-
breakers is immeasurably diminished.

As already hinted at, the sources of State and local tax-
ation should be separated ; and in apportioning between the
State on the one hand, and the counties and cities on the
other, the various sources of public revenue, it is well to
reserve to the former, all kinds of railroad and corporation
taxes, taxes on insurance companies, and licenses regulating
the liquor traffic. The reason of this is that the influences
represented by these forms of wealth are too strong to be
handled by any government weaker than a State, and even
then the success achieved has not been anything to boast
of.

An admirable substitute for the property tax as the cen-
tral figure of a State system, would in the opinion of many
be the income tax. So long as it was regarded as a part of
the Federal tax system, economists were loth to advise
its use by the States. They felt that an element of direct
taxation upon the weaith of the country was a much needed
part of & congressional budget; for in no way can a healthy
pervading public supervision of congressional expenditures
be created except by making the wealthy of the country
feel that what Congress spends comes from their pockets.
The income tax would have answered this purpose admir-
ably, but as a constitutional amendment would now be
needed to make this available, and as amendments to the
Federal constitution are an impoesibility, there is no
longer any reason why the States should not at once avail
themselves of this tax. I shall not pause to answer the
objections that I know will be made to the adoption of such
a policy : that it is impossible of enforcement, that it is
class legislation, that it is an effort on the part of the poor,
led on by demagogues, to confiscate.the property of the rich,
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are u few of the epithets that may be cxpected. Adam
Smith remarks that before his day none were taxed except
those that were too weak to resist. Richard T. Ely says
he knows of no American State or city that is not ruled by
wealth. E. L. Godkin says that one of the most difficult
of the problems of democracy is to keep wealth in sub-
jection to the law on the one hand, and to proteot it from
the attacks of demagogues on the other., My henrers
may each add his personal observations to the conclusions
of these wise men, and I think he will agree that under an
income tax, even were it nominally progressive, the superior
resisting powers of the wealthier classes are such, that rela-
tively, their contribution would he no larger than of those
jn the poorer. And with respect to the enforcement of such
a tax, any one who investigates the subject wiil, I believe,
conclude that one-tenth part of the time and energy ex-
peunded in trying to make the valuation of reul estate uni-
form, throughout a State, or to catoh invisible or incor-
poreal personalty, would suffice to bring an income tax to
the perfection it has attained in even Switzerland, and other
smull States of Europe.

A State polioy of the kind I have outlined will leave a
larger margin of the property tax to the oounties and
cities, with which to meet their increasing burdens and to
discharge their growing duties. The experlence of other
oities, if one will tuke the time to acquaint oneself
thoroughly with it, furnishes suggestions as to how reve-
nues may be gotten; or tn other words, how the municipal
corporation as a business snstitution may be made self-
sustasining. The tax burdened property owners of Charles-
ton and Huntington, I have not the least doubt, read with
a thrill of envy the report published not long ago, that in the
city of Glasgow no property tax was assessed. This result
was made possible, or, in other words, the corporation made
self-sustaining, by & wise use of the franchises of street
railways, gas and eleotric lighting plants, water works and
other forms of public service. The experience of Glasgow
is typioal, Thus Berlin, said to be the best governed city




— 128 —

in the world;derived in 1885, 73 per cent, and Paris in
1887 over 20 per cent of the revenue, not from taxation,
but from the profits of productive property owned and
operated by them. Other cities may be named with the
same showing ; and, in consequence, the despondency created
by the increase of local debt in the European cities is
now giving way to cheerfulness. The appropriation to
the public use of the revenues arising from these franchises,
which are purely public property, has and can be made to
do more in the way of supplying revenues for municipali-
ties than anything that can be devised. I shall not follow
this in detail, but will merely state the principle, with a
few illustrations.

Taxation, a8 we now understand it, first became an item
in the revenues of the English Crown, about the time of
Charles I. Previouely, the monarch had conducted the
business of the State aud paid his own expenses from vol-
untary gifts and the profits of property owned by him. In
the progress of popular control of governments, all owner-
ship of any productive asset has from time to time been
discarded, and resort had exclusively to taxes, designed of
course to be an exaction from each in proportion to his
means. This has proved inadequate. Modern democra-
cies are, therefore, now reverting in a measure to the older
forms and seizing for the public some of the agencies of
public service, called franchizes, and are appropriating
their revenues.

The ownership by States and cities of valuable fran-
chises and pieces of productive property are not so unusual
in America as may be supposed. The rent derived from a
railroad by the State of Georgia aiready mentioned, may
be cited as an example. Massuchusetts in 1887 derived
from the ownership of the Hoosac Tunnel, $383,765, and
Pennsylvania received from its interest in the Allegheny
Railroad, $212,500. The city of Wheeling, although sell-
ing gus at 90 cents a thousand, received, so I was informed
not many years ago, a net profit of not less than $10,000 a
year from its ownership of its gas works, or about fourteen
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per cent of its total revenue. The same is true of Rich-
mond and many ‘others. The city of Boston has an enor-
- mously profitable piece of property in some river front
lands reclaimed by the city. Some one of authority, whose
name I do not recall, has said that with the ownership of
the docks in New York City he could derive a revenue large
enough to relieve all other property from taxation; but
whether right or wrong in the opinion, he would unques-
tionably do so, if he had control of the street railway
franchises. These instances will suffice, although they
might be multiplied indefinitely.

With a few general observations, 1 shall conclude this
paper. Good people, without investigation, may cry out,
that this is centralization and socialism. Iam not called
upon to reply to the charge; I am merely making sugges-
tions and stating facts, but I may say that to this extent at
least the spirit of the age, which is increasingly demacratic,
has gone and is going. The movement will not be checked
by calling it names. Wealth and intelligence should join
in it, lead it and direct its progress along proper lines of
justice and fairness. And advocates of this policy reply
with some reason, that it is not a question of centralization,
or decentralization. The former exists already with respect
to the interests concerned. The question is as to whether
they shall be centralized in public and responsible, or in pri-
vate and irresponsible hands. But in sober truth it is the
local units of government that are gaining in power most
rapidly the world over, including the United States.
Hence it is 8 movement the opposite of centralization ; and
being in its nature a sort of co-operative plan of self-help
on the part of the inhabitants of a city, instead of the
acceptauce by them of aid from an external and superior
power, it is individualistic, rather than paternalistic, in its
character.

A more serious matter is the capacity of the people of
American cities to manage public property of the kind
described. Notwithstanding our pride of country, we
cannot truthfully deny that the government of American
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towns and cities, is the weakest spot of our political insti-
tutions, indeed, as ‘Prof. Bryce tells us, our conspicuous
failure, and in marked contrast to German and English
cities. And as the coming, if not the present civilization
of the world, is to be an urban one, a failure in the gov-
ernment of the cities is truly a most grievous failure.

While not denying that municipal government by politi-
cal party machinery is bud, the evils are not organic, from
which there is no escape. Our people are as honest and as
moral as any that can be found, perhaps as any that ever
existed ; they are made of serious, sober material ; they
have what Matthew Arnold calls ¢¢ the instinct for con-
duct.”” Let them become convinced that things are wrong,
and it is not likely that they will, as did the people of the
ancient world, fall listlessly into decay, without asturdy, vig-
orous effort at regeneration. Accordingly, as I bave already
drawn out this paper to an unreasonable length, I shall
finish with the expression of a confident bope and a firm
belief that the American people will be found not wanting
in the great task of sustaining the burdens and performing
the duties imposed upon cities by the chunging civilization
of the world, and that they may be safely intrusted with
the ownership and management of these new forms of
public property.

RENT REMEDY — A RELIC.

BY HON. B. L. BUTCHER.

The alliteration in the title of this paper is not intended
to mock at age and hoary hairs, but ratherto bring sharply
to your attention that governmental function of ancient
times, which has with unusual vitality, perasisted to the
present times, in the hands of one class of creditors, exclu-
sively. I referto the power to distrain for arrears of rent,
commonly known as the remedy for rent by distress.
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The definition of rent proper is, ¢¢a right to a certain
profit issuing periodically out of lands and tenements cor-
poreal, in retribution for the land that passes.’’

At the Common Law, only rents coming within this defi-
nition, or ‘¢ rents proper,”’ were recoverable by distress ;
and, this barsh remedy found place in that most woanderful
unwritten code of the most wonderful people that have
come upon the world’s stage of action, in all history, com-
monly named Anglo-Saxon, but from a legal stand more
properly Norman-Saxon because of the necessity under the
feudal system of tenures, for prompt obedience and
response, in time of danger, to the tenant to take up arms
in defense of the king or lord, against their enemies. The
penalty for default was, that the personal property on the
land in the possession of the tcnant was liable to seizure,
by the lord, to enforce performance by the tenant either of
military or civil service.

At firat this seizure, or remedy by distress, was only the
taking and holding of the property of the tenant in pledge,
by the lord, until redeemed by the tenant, by the perform-
ance of the duty required of him; and, which he bhad
pledged himself to perform, when he became invested and
seized of the tenement, and acknowledged fealty to the
lord.

The prompt performance of rent service was necessary
for the preservation and continuance of the government
itself, and the power of distress was the resort, to insure
the rendition of the service, which was the symbol of the
political system of feudal tenure.

The remedy by distress for the collection of taxes in this
day, is upheld by exactly the same reason; and it is the
only legitimate descendant of the distress remedy. All
others ure bastards — lacking as they do identity with
governmental necessity.

The feudal system was introduced into England by Will-
iam the Conqueror from Normandy, after the battle of
Hastings, through confiscation of vast numbers of estates
of the dead and defeated Saxon thanes; and the grant and
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distribution of these great landed estates to the viotorious
Norman lords, soldiers and followers, under the feudal
laws of Normandy. The system was extended and adopted
by the Saxon thanes who were permitted to retain their
lands, in order to secure recognition and protection from
the new government and be upon an equality with their
Norman neighbors. They, therefore, attorned to the Black
Prince, and received again by grunt their lands in foudal
tenure from the king; and by this act awore allegiance and
did homage to the Norman conqueror ; and each ¢¢ Became
bis man from that day forth, of life and limb and earthly
bonor.”’

The Norman lords and Saxon thanes in turn granted the
lands to their tenants by the same formalities, and in con-
sideration of the same promise of service ; and the tenants
plodged themselves in the sume solemn manner to their
respective lords.

At first these tenures from the lord were held at his
will, afterward for u definite term; still later, for life;
and floally many were enlarged, so as to become inherita-
ble; and so the feudal system became n great pyramid of
power, its foundations co-extensive with the landed estates
of the kingdom, reaching upward through all the stratifica-
tions of society to the king himself, from whom the titles
all emnnated by the fiction of fealty.

These foudal holdings were inalienable by the tenants
without the consent of the lord; and his seigniory was sub-
Jeot to the same limitation without the consent of tho tenant,
8o their mutual relutions, entered into for mutual defense,
could not be dissolved except by mutual consent. It wus
a government compact — not a private contract.

As the progress of civilization made wars less frequent,
and the necessity of military service less important, the
lord found it convenient, as well as necessary, to meet the
demands of the king, to require of the tenant a stipulated
sum of money in lieu of military or other service; and it
followed necessarily that arrears of this money substitute
might by the same token be exected by distress.
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I need not follow the many incidents that gathered about
the various tenures in England, and in Virginia, nor the
legislative effort to reform abuses, and make tolerable
the laws and their execution, both in England and in the
Colonies, down to the time of the abolition in Virginia of
the substance of the system, that was by its nature not
adopted to the new conditions.

In its conception the remedy by distress, of course, was
justifiable for rent, as we now justify the same remedy for
taxes, against the defaulting tax-payer; and insist that no
other remedy comports with the State’s majesty, to enforce
payment; when we bear in mind, that rents were taxes,
under the feudal idea. It may be also admitted that after
the abolition of the feudal tenures, under the royal grants,
by ¢¢ free and common socage’’ in Virginia, the remedy
may still have been justified, as it seemed to favor the very
poor tenant, who could pledge his goods, and in the case of
faurm tenaunts, his crop as well, as security for the rent, and
be enabled thereby to make better terms, and secure better
quarters for himself and family.

But when the legislature in pursuance of the constitu-
tion of the State provided exemption laws in favor of the
¢ husband or parent and the infant children of deceased
parents,’’ to the amount of two bundred dollars that might
be held, free from forced sale, except for taxes and pur-
chase money, this last argument for the retention of this
relic of feudal times was answered, and the distress remedy
reached the limit of its usefulness, besides being out of
tune with the more advanced commercial legislation pro-
viding for pro rala distribution of assets among creditors.

It seeme, as the necessity for the remedy disappeared,
however, its field was unwisely extended, both in England
and in the Virginias, by legislation, under the idea of
making the collection of all rents uniform. Our statute —
Sec. 7 of Chap. 93 of the Code, declared that: ¢¢ Rent of
every kind may be recovered by distress or action.’’

But what parity of reasoning will lead us, in this day,
to place in the hands of every person to whom a rent
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of any character may be due, the power of the tax-col-
lector ?— the extreme limit of the exercise of government
over the property of the citizen. The reason of the law in
the case of the tenant, for rent proper, passed away a long
time ago, even in England, and there never was any rea-
soning for the remedy for other, or improper rents, either
in England or in the Virginias; and if the reason for the law
has passed away, the law itself should follow, for the rea-
son of the law is the law; and, if it have no reason, then
it is unreasonable to enforce it, and enforcement is a species
of petty tyranny.

It is not hard to trace the thin edge of the wedge, which
has forced its way into the most commonplace affairs of
private businese, from its lofty origin, asthe sine gqua non
of government under the feudal regime. As long as the
king looked to the lords to furnish him men and money
for the maintenance and protection of the State in peace
and in war, the right of the lords to distress the tenantry,
whether to secure men or money, was justified; but,
when the separation and transition came, and the State
came to ignore titles, and distinctions, and lords, and sought
the taxes for its support, and the men for its protection,
directly from the body of the people, there was such a revo-
lution in governmental affairs, that it swept away all the
ancient feudal props to the throne, and the very bed-rock
foundation of feudal tenure crumbled out, and all the inter-
mediary scaffolding came down, and left an impersonal
State, instead of the king and paternal over-lords. The
help of the lords was long a necessity to the king, and the
tenants were compelled, under pain of distress, to rally to
the help of the lords, but the king and the tenant changed
places; and, there was no longer need for the help of the
lords ; but this, it seems, has not prevented the landlords
from helping themselves ever since!

The argument that the relation of the landlord and tenant
being of a personal character, the landlord through sym-
pathy for the tenant, in his misfortunes either of sickness
or lack of work, became a creditor often by the exercise of

9
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humane instincts, and incurred the risks of farniching shel-
ter to his poor tenant. So that it was only fair, that he
should know in advance, of the exercise of this virtue, that -
bread and meat and clothing and doctor bills and funeral
expenses could not prevail against him! Baut this argument
is disposed of by the exemption statute of $200.00 of per-
sonal property to the unfortunate tenant, if he be ¢¢ a hus-
band or parent or the infant children of deceased
parents,’”’— and he generally is.

The present law of West Virginia gives the lessor or his
agent the right, for any class of rent not more thana year
old, togo before a justice of the county in which the leased
premises are situated, and make affidavit that the tenant
owes rent now due, amounting to & given sum; thereupon,
it is the duty of the justice, to issue a warrant of distress,
directed to the sheriff or other officer of the county, com-
manding him in the name of the State, to seize the goods
and chattels of the tenant, found on the leased premises or
removed therefrom not more than thirty days, sufficient to
pay the amount of the rent claimed in the affidavit to be
due, and the costs of the proceedings. The officer armed
with this process proceeds to enter the leased premises
where the tenant, his assignee or under tenant, may
have personal property, to seize and take into his posses-
sion sufficient of it to pay the rent claimed, and the costs,
and carts it off to his private pound! There has been no
notice to the tenant, who is the party of the second part,
to the lease contract. He has no opportunity to be heard.
Execution has been issued and his goods seized and carried
off, and may be advertised and sold in ten days! It may
be said that the tenant by this process is only called upon
to pay his debt and has no room for complaint. The fact
that he is required to do so quickly is not a great hardship.
Yet, it is much quicker than is required by law of any other
debtor, to pay any other account after it is due.

It is not that feature of the process of which complaint is
now made, or against which this paper is directed, so much
as the fact that all this may be done without notice to the
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debtor, or leave to contest the validity and the correctness
of the demand in any court; and because it requires this
debt to be paid before all other debts, giving a legal pref-
ference to one creditor over all others; not for diligence
or business tact of the creditor, but by the favor of the
law.

But our statute has provided a method to prevent the
sale of the tenant’s goods, if he desire to contest or delay
the collection of the account of the landlord, if he come
forward and give a forthcoming bond, payable to the cred-
itor, with good personal security, for the delivery of the
goods on a day named by the officer, in a penalty of double
the value of the goods taken; it being the duty of the
officer to restore the goods to the owner when the bond
is given! In case the bond is forfeited it is the officer’s
duty, also, to forthwith return it to the clerk’s office of
the Circuit Court of the county in which the premises
are situated. Why shall he give bond before he is per-
mitted to defend agninst the account? Nobody else is re-
quired to do 8o, not even a non-resident — security for costs
is all he gives ! It is required in no other controversy. What
fault has he committed? He owes a man for shelter that
be is unable at present to pay. But does he not owe
another man for meat, another for bread, another for milk
another for clothing, another for groceries, another for
medicine, that he cannot pay for the same reason? Why
do not these several creditors swear out their distress
warrants ?

It is explained, that by a certain ancient law, written in
the Doom Book, many centuries ago it was ordained that
when the relation of landlord and tenant existed, the land.
lord should have the first lien on all the tenant’s goods
brought upon the leased premises, and they were not to be
removed therefrom until all rents had been paid; and that
law with its additions and modifications has continued to the
present day. :

And now all manner of rents, whether proper or im-
proper, reserved or granted, with or without clauses of dis-
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tress, assigned or descended, common or joint, apportioned
or'gross, aré (collectible by distress. And this, it is said,
for the good of the poor! Why has not this remedy, if it
is good for the poor, spread to other than rent creditors?
The reason is easily suggested — the butcher, the baker, and
the candlestick maker, were all tenants themselves; and
none but the king and lords had need of this extraordinary
privilege: only those who represented the State or king
and lords could exercise it.

But after the tenant has induced some friend of more
kindness thaif caution to sigh his bond and obtained again
his property, he finds that to defend the wrong and defeat
the unjust claim against him he must appear in the circuit
court upon notice or suit on the bond and there make his
defense, — thus forcing him to litigate a rent account,
usually of small amount, in an expensive court, where he
must appear by attorney; so that it were better for that
man that he bad never been born.

The remedy by distress is like the horns of domestio
cattle, useful when, as their ancestors were, engaged daily
in fierce conflict with wolves and bears and savage men,
but now a source of danger to each other and those having
needful relations with them, as well as a constant menace to
all hornless domestic animals. It bas become the fashion
to dehorn; and, in a few generations, the horned steer will
be as rare as the hornless one a few years ago. So should
this barsh horn of the rent remedy be cut off and rent
accounts let rest upon their merits, as other rights and
credits ; and, when in dispute, be enforced by action as
other accounts.

While I dream of altruistic ideals, I do not hope to real-
ize; but, there is a vast difference between dreams of
Utopia and a plain condition which confronts a man who
uses another’s fields, or houses, or other real estate, or
engages to pay a stipulated rent for their use, or grants a
rent out of property to another, in case he have a contro-
versy over the account; for, before he can be heard, his
property is distrained and taken from him for the arrears
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claimed by. his adversary; and he is compelled to give
boud with good security in double the value of the prop-
erty taken, to pay the account and the costs, before he
can defend against the demand at all and in the court
farthest removed from him, and at greatest cost, no matter
how small the amount in controversy.

But if this tenant should undertake to collect from this
same claimant of rent, an account for work and labor per-
formed, with brain or with brawn, the defendant must be
plainly notified in writing, at least five days before the day
set for the hearing, and if he have defense, he has seven
days continuance, as a matter of right, in the cheap justices’
court; or his two rule days in any court of record. Then
he may require a bill of particulars in either court; and
make up his defense at his leisure, and, after he is ready,
try the case. If judgment isentered against him and exe-
cution issued, it usually runs for a period of sixty days, in
which time if he desire additional delay, he may give a forth-
coming bond or bond to stay execution, as the case may be.
Look upon this and then upon that! Yet this last is the
law for all classes of accounts and demands except rent.
No bond is required until afier trial, and then only to
obtain delay. Time and opportunity are given in the first
instance, to make full defense. It has been said that the
law’s delays are as much a man’s legal rights, as the
remedy itself.

But why should one creditor have priority over another,
by law?

There is no argument in law or in ethics that gives
one creditor of equal honesty and diligence, rights that
another may not acquire, except in the exceptional case of
purchase money, and thei only when of record.

Our complacency under this anomaly may be, perhaps,
explained much as 2 man with a wen or a wart on his per-
son! He has been with it so long in all his ¢¢ goings in and
comings out’’ and has become so accustomed to the huge
excrescence and its distorting effects, that he does not ordi-
narily feel it an incumbrance ; and he goes through life with
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a great wart on_his head, hand or face, rendering him
unsightly, and often seriously hindering his usefulness,
without knowing that it could be removed by one act of
the surgeon’s knife without danger or pain.

It is time the legislative knife were applied to this
ancient, gnarled branch of the law, which so distorts the
symmetry of the otherwise fairly homogeneous character of
the remedies for the enforcement and defense of property
rights.
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JUDGE SAMUEL WOODS.

BY HIS ASSOCIATE AND FRIEND, HON. OKEY JOHNSON.

The true object of any one who attempts to write a
sketch of the life of another should be to put on record
the prominent traits of character of the subject of the
sketch so all may know what manner of man he was, and
gather from his life something which may inspire others in
the journey.

Our greatest poet has said,

*¢ Lives of great men all remind us
‘We can make our lives sublime,
And, departing, leave behind us
Footprints on the sands of time."’

¢ Footprints that perhaps another,
Sailing o’er life’s solemn main,
A forlorn and shipwrecked brother,
Seeing, may take heart again.”

The life of Judge Woods was well-balanced and well-
rounded, and from it may be gathered much by our young
men to inspire them to greater effort and better living.
Samuel Woods was born in Beauce County, Canada, East,
on the 19th day or September, 1822. His birthplace, I
have heard him say, was in the territory in dispute between
England and the United States, and when the Maine
boundary question was settled, his birthplace became a
part of the territory of the United States, and so he
became a citizen of this country.

His parents were Irish. He was not born with a ¢¢ silver
spoon-in his mouth,”’ but was born poor, and by experi-
ence kuew what poverty meant. He knew, when a boy, if
he were ever educated, he must do the greater part in
furnishing his own opportunities. When a boy his father
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moved to Meadville, Pennsylvania, the seat of Allegheny
College, where 'the boy with his father worked at the plas-
terer’s trade. Fortunately for the boy the father took him
to a college town. Seeing the college and the students
did, no doubt, much to fire his young heart with the greatest
desire for a college education. He did not give up this
great desire of his heart, but toiled and studied, and entered
the college, and graduated in the classical course in 1842,
when he was twenty years old. He studied law with Fox
Alden, a noted lawyer in Pittsburg. He also taught school.
He was one of the teachers in the famous old Academy at
Morgantown where so many men who afterwards gained dis-
tinction commenced their education. In 1844 he married,
at Meadville, Miss Isabella Neeson, sister of James Neeson, &
prominent lawyer afterwards at Fairmont in this State, and
afterwards in Richmond, Virginia. In 1849 young Woods
moved to and located for the practice of the law at Philippi,
Barbour County, Virginia. To this place the year after
he brought his bride, and they then founded a home, which
has as many pleasant memories surrounding it as anyhome
in West Virginia; a home, the sweet influence of which
has blessed the children reared therein, and from which
benedictions have gone to bless the country all around it.
Here in this town and at this home Mr. Woods commenced
his professional career. Of splendid physique, of fine
address, of great natural endowments, a classical educa-
tion, a fine legal education, under one of the leading law-
yers in Pittsburg, in a comparatively new country, he
commenced his career as a lawyer under most favorable
circumstances. A man who despised falsehood, with no
bad babits, strictly abstaining from all intoxicating liquor,
and not even using tobacco, and being an enthusiast in
religion, his fidelity to every trust reposed in him, his
indomitable perseverance and great industry, his ability to
take care of his client’s interests in court, soon gave him a
standing in the counties in which he practiced, that no
other lawyer possessed. His zeal, honesty and ability
gave him a clientage that placed him in the very front
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ranks of his profession, and until he rctired from the
practice in 1883, he was deservedly regarded as the
Nestor of the bar in the counties of Barbour, Randolph,
Taylor and Webster, where he practiced. He had so won
the confidence of the people, that with his learning and
great legal ability, fine address, and persuasive eloquence,
he was well-nigh irresistible before a jury. In more than
one instance he successfully defended clients on indictment
for murder on the ground of self-defense, when most
people outside of the jury thought his client was the
aggressor.

By his earnestness and tenacity to the interests of his
clients, his influence was great, not only with juries but
with the courts also. His great success in his profession did
not come to him by extemporaneous efforts, but by a life
of integrity, by his general education, by his legal learn-
ing, and by that without which his splendid talents would
not have availed him,— his mastery of the facts and laws of
his cases, and never going into an important case without
thorough preparation, unless forced in by the other side,
then frequently the other side was sorry it brought on the
battle, for few men were more ready for a sudden legal
contest than he. He was a man of splendid physique,
about six feet tall, with broad shoulders, with a grand
personal presence ; from his boyhood to old age he was what
the world calls a handsome man. He was abstemious, using
neither spirituous liquors nor tobacco, and in consequence
through his long life enjoyed perfect health. He was erect,
he was agile as a boy, and was fond of boyish sports; he
fenced and boxed, and like a boy even in his manhood
rollicked with the children. He was pure and earnest in
speech and never used slang, was self-reliant and with
men bore himself with great dignity. Was skillful with
mechanical tools, and understood surveying and could
practice it. He was a man of great industry and indom-
itable will. He never worked without a purpose; and
having formed the purpose he pursued it without change
or flagging to its consummation. He did not wait for
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opportunities, but, by his great will power, made the
opportunity.

He was blessed with an interesting family, three sons and
three daughters. He educated his three sons at the Uni-
versity,— nice young men, moral, Christian and upright like
himself ; endowed with bright minds, and all chose their
father’s profession. The eldest, Frank, has a good law
practice in Baltimore. J. Hop. and Samuel V. are lawyers
in good practice in Philippi, their native place. I had the
privilege of examining all of them for admission to the
bar, and the license of each bears my signature.

The three daughters were all sent to good female semi-
naries and all were finely educated. It was indeed a happy
home, just such as might be expected with such a father
and mother.

The judge had a fine law office in Philippi in which was
a good law library. On the wall of that office was placed
the mortar-board and trowel, the tools with which he
worked at the trade that enabled him to educate himself.
He was not ashamed of them, but to his friends who called
on him he exhibited them with pardonable pride.

He also had in his pleasant home a fine private library,
in which could be found many valuable books, classical,
scientific, philosophical, theological, poetical and many
others. His books were not in his library for show, but
for use, and no one used them so much as he., He found
much of his recreation in reading and in solving difficult
mathematical problems. He was a great mathematician.
He was passionately fond of poetry. He could read poetry
without his book for bours at a time. I have heard him
repeat nearly all of Tam O’Shanter. He also kept up his
French so that he could read it with facility.

He was very successful in business, accumulated quite a
fortune, between 1848, when he located in Philippi, and the
breaking out of the Civil War in 1861, thirteen years. He
sympathized with the South. He was a candidate for a
seat in the convention of 1861. He was elected. He went
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to the convention, and while the convention was in session
the country was plunged into civil war. Sumter had
been fired on, and the reverberation of the explosion was
heard around the world. President Lincoln called for
three hundred thousand troops for the purpose of sup-
pressing the resistance to the government and appor-
tioned Virginia’s quota for her to raise. For what! as
they viewed it, to fight against Virginia and Virginians.
Brave old Jubal Early had stood up for the Union in
that convention; even went so far as to indorse Gen-
eral Anderson returning the fire from Fort Sumter;
said he had done nothing but his duty. But when Virginia
was required to raise troops to fight against Virginia his
love for the Union was destroyed. Mr. Woods, regarding
the Civil War as actually begun and the dire alternative
presented to fight for Virginia or the Union, he cast his
fortune with Virginia, and a few days after Fort Sumter
fell, and the call for the troops was made ; the ordinance
of secession was passed by a large majority, although up to
that time a large majority of the convention was opposed
to secession. But they regarded the die as cast, and they
had no alternative but to stand by their State. How fixed
were they in their opinious, and in their allegiance to Vir-
ginia, let the terrible struggle, the most gigantic in either
modern or ancient history, attest. Poor Virginia bared her
sacred bosom to the storm of war, and her soil drank up
more fraternal blood in the valley, at First ad Second Bull
Run, the Seven Days battles near Richmond, at Fredericks-
burg, Chancellorsville, First and Second Cold Harbor, the
Wilderness, Spottsylvania Courthouse, Petersburg, Appo-
matox, and other places from Washington to Richmond,
than was spilled in all other places, in that terrible four
years of war and carnage. Mr. Woods was now an exile
from his Philippi home for four years. He was in the
South fighting for what he believed to be right. He was
attached to the celebrated ‘¢ Stonewall Brigade.”’

When the war closed and the angel of peace spread his
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white wings in benediction over this stricken land, and the
South lay prostrate beneath a mighty load, singing the sad
strain: —
¢ Around me blight, where all before was bloom,
And so much lost, alas, and nothing won

Save this, that I can lean on wreck or tomb,
And weep, and weeping pray, Thy will be done.”

And oh! °Tis hard to say, but said ’tis sweet;
The words are bitter, but they hold a balm,

A balm that heals the wounds of my defeat,
And lulls my sorrows into holy calm.

¢¢ It 18 the prayer of prayers, and how it brings,
‘When heard in heaven, peace and hope to me;

When Jesus prayed it, did not angels’ wings,
Gleam 'mid the darkness of Gethsemane?’

Mr. Woods returned to his Philippi home. Not like a
culprit, not like a traitor, but with head erect, realizing
that God still reigned. ¢¢ He was troubled on every side,
yet not disturbed. He was perplexed, but not in de-
spair; persecuted, but not forsaken; cast down, but not
destroyed.”” Mr. Woods came home like a man and by
his upright Christian conduct, won those who looked ask-
ance upon him when he returned. When he left he was
the class leader in his little church in Philippi. He bad not
been long at home when he was invited by those who were
¢ on the other side,’”’ to take his old place as class-leader.
He took it, and at the altar of prayer he mingled his peti-
tions with theirs, he visited their sick and dying, he spoke
words of consolation to the bereaved ones, aye, he went
with them to the holy communion and partook with them
of the emblems of the broken body and shed blood of their
common Savior. He was good enough to do all this, they
had the greatest confidence in his Christian character, but
they would not let him vote. He was not good enough for
that. But he waited, and but a few years of political perse-
cution could endure, and he saw his political shackles fall
to the ground.

In 1871 he was a candidate in the Sixth Senatorial Dis-
trict for a seat in the comstitutional convention which was
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to meet _in 1872. He was elected, and in that convention
was Chairman of the Committee on Bill of Rights and Elec-
tions, and a member of the Revisory Committee, composed
of the Chairmen of the several committees. He was a very
able, influential member of that convention and bhad much
to do in forming a constitution that not only made test
oaths odious and impossible, but a constitution that has
stood the test of over a quarter of a century without very
material change. He did much on the stumpin his district
to have the constitution ratified by the people. He was a
fluent speaker and a clear logical reasoner, and his power
with the people was great. He could say with truth, what
but few justices ever could say, that he never was defeated
for a public office by the people.

At the election in August, 1872, under the new constitu-
tion, all the officers of the State were elected. The candi-
dates for circuit judge in the Parkersburg Circuit, Geo.
Loomis, the Republican candidate, and James M. Jackson,
the Democratic, both claimed to be elected. Judge Jack-
son obtained the certificate, and Judge Lioomis contested.
In the special tribunal for the trial of the case, Mr. Woods
was selected as one of the judges. He wrote the opinion
in the case; a clear, concise and able opinion, deciding the
contest in favor of Judge Jackson. For this opinion, see
Loomis v. Jackson, 6 W. Va. Judge Haymond resigued his
seat on the Supreme Bench of the State the last of December,
1882. Gov. J. B. Jackson, on the first of January, 1883,
appointed Judge Woods to fill the vacancy until the next
general election in November, 1884. He was a candidate
for election to fill the unexpired term of Judge Haymond.
He was elected by a good majority, after nearly a year’s
service on the bench. Of his qualifications for that high
position, serving with him for the six years he was on the
bencb, I believe I am qualified to speak.

He brought with him to the bench fine native talents,
his classical education, wide range of reading, his legal edu-
cation, which was very much widened and deepened by his
long and successful practiceat the bar ; these, with sound and
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mature judgment, practical good sense, great industry, with
a profound'sénse'andlove of justice, and the obligation on
him to find the justice and right of the case, fitted him in
a high degree to discharge the duties of that most responsi-
ble position. He was a cautious, conscientious judge. He
also studied and ‘worked to keep himself in the line of the
decisions. He did not believe he had any right, and he
did not dare, to depart from the rule of settled law. For
the strongest proof of this let me refer to his very able
and exhaustive opinion in the case of Wilson v. Perry, 30 W.
Va., where he was compelled to decide that a testator’s be-
quests, some of them were void because the settled law in
this State and in Virginia said they were, because indefi-
nite charities. A good and pious old man had left money
in trust for churches and Sunday-schools, and Judge Woods
would have been glad to have sustained the bequests if he
could have done so. Authorities from many of the States
would have upheld such bequests, but the decisions in Vir-
ginin and this State had pronounced such bequests void,
and he did not dare to depart from those decisions. The
Legislature had not overruled them, and he did not dare
to usurp the law-making power. His duty was to decide
what the law was, and not what he might think it ought to
be. He and his associates would not, because they felt
that they did not dare to do so, indulge at all in ¢ judge-
made law.”’

Another one of Judge Woods’ decisions which I will cite
dislayed great ability of analysis, and all the other quali-
ties of an able jurist. That is Flanagan’s case in 26 W.
Va. Flanagan had been indicted for the murder of a
woman, who, with her child, had been burned to death
in a log cabin in Randolph County. Flanagan was
tried, convicted of the murder and sentenced to die
on the gallows. His counsel brought the case up on writ of
error. Intheopinion Judge Woods displayed great ability.
He came to the conclusion, in which all the judges con-
curred, that there was absolutely no proof in the record,
(and all the evidence was certified), that the house was
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burned by an jncendiary; that it did not take fire accident-
ally, that there was no proof of the corpus delicti and the
court reversed the judgment, set aside the verdict, and re-
manded the case for a new trial. In that case the rules
governing circumstantial evidence are well and forcibly
laid down. Judge Woods wrote many strong opinions, -
covering a great number of subjects. His opinions will be
found in eleven volumes of our Supreme Court reports
. from the twenty-first to the thirty-first, inclusive.

If our courts of last resort could have such judges as
Samuel Woods there would be no room for complaint.

Judge Woods was a deeply religious man and for his
religion he never apologized, and was careful not to put
any stain upon it. He was ever ready to testify to the
truth of religion. A scene occurred once at a skating rink
in Wheeling that illustrates the faithfulness of Judge
Woods to his religious principles. Miss Jennie Smith, the
-evangelist, was holding a series of meetings in the rink.
Oane night a poor man in deep mental distress came to the
anxious seat, to find comfort, that he sadly needed. Judge
Woods and the president of the court were there, and Miss
Smith called on both to pray for the poor penitent, which
they did, and there on their knees wrestling with God for
mercy for that poor distressed soul, was half the Supreme
Court of Appeals of West Virginia. Did they lower their
dignity ? If there is anything in our holy religion, they did
not. They were but doing their duty. Judge Woods was
never ashamed of the profession he had made. For many
long years he had been a consistent member of the
Methodist Episcopal Church. That religion that he had
experienced in his youth was his solace through life and
in death. Judge of the Supreme Court of Appeals of the
State as he was, he felt he was but a poor mortal, and in
daily need of forgiveness. He believed in prayer, as

¢ The simplest form of speech
That infant lips can try;
Prayer, the sublimest strains that reach
The Majesty on high.”

10
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and that

¢ Prayer is the Christian’s vital breath,
The Christian’s native air,
His watchword at the gate of death,
He enters heaven with prayer.”

Judge Woods on the expiration of his term of office on
the 31st day of December, 1888, retired from the bench and
returned to private life, full of honor, and with a conscious-
ness of having faithfully discharged his most sacred trust.
He did not again go into active practice of the law as he
might have done, but spent his time in attending to his
large private interests. In his retirement he enjoyed life;
of his wife and family he was extremely fond, and his
grandchildren were good company for him. A short time
before his retirement from the bench in June, 1888, hia
Alma Mater conferred on him the degree of LL.D. He
had a great sorrow in December, 1895, in the loss of his
loving wife, with whom he had lived for forty-six years.
It was a hard blow and he only survived it a year and a few
months, for on the 17th day of February, 1897, he died
very suddenly, after a few days illness, of heart disease;
died so suddenly that he had no time to call his children
about him and bid them good-bye. But what of that? Had
he not talked to them many a time of the future? His
whole life speaks to them now. He was trusted in the
church, in the Masonic fraternity, of which he was a prom-
inent member, in every station of life, in the home, at-
the bar, in the political service of the State, on the Supreme
Bench. He was conscientious, able and upright, and left
the world better for having lived in it.
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JUDGE ADAM CAREY SNYDER.

BY HIS ASS80CIATE AND FRIEND, HON. OKEY JOHNSON.

The West Virginia Bar Association has lost one of its
brightest ornaments, and although Judge Snyder’s place
in this association has been vacant for mnore than a year,
yet the sence of our loss is as fresh in our minds and hearts
as when the news flashed upon us that he was dead. The
death of each successive dear friend leaves a heart-wound
that time cannot heal. The woodsman’s axe strikes the
oak in the forest; the gash is made in the faultless trunk;
the giant tree trembles at the shock, but the tree lives, the
wound heals; you may not be able to see the scar left from
the stroke, but cut into that oak and the wound is clearly
visible. Sothe wounds made in our hearts by death’s cruel
strokes on our friends, are invisible to the eyes of others,
but they are visible to the All-seeing Eye, and felt by us as
long aslifelasts. It is both a sad and pleasant duty for me,
at the bidding of this association, to prepare for publication
on our records the estimate we place on the life and charac-
ter of our deceased brother. Itis presumed I was selected
for this task, because for seven and a half years I was in-
timately associated with him in our court of last resort.
Judge Snyder came.from Revolutionary ancestry. He was
a son of the Revolution. For this reason perhaps he was
intensely American. His grandfather, John Halderman,
was a soldier in our war for independence. He was the
son of Johrr and Elizabeth (Halderman) Snyder. His
grandfather, Jacob Snyder, removed from Pennsylvania to
Pendleton County, Virginia, not long after the close of the
Revolutionary war. The subject of this sketch, Adam
Curey Snyder, was born in Highland County (then Pen-
dleton ), Virginia, on the 26th day of March, 1834. = After
receiving such education as the schools of his neighborhood
afforded, he went to Mossy Creek Academy, in Augusta



— 148 —

Countyy |Virginiay in 1852-3; Tuscarora Academy in
Mofflin County, Pennsylvania, in 1854-5; Dickinson Col-
lege, Pennsylvania, in 1856, and Washington College, now
Washington-Lee University, at Lexington, Virginia, in
1857-8, where he completed his collegiate course. He then
entered the law school at Lexington, Virginia, in charge of
Hon. John W. Brockenbrough, then judge of the United
States District Court for the Western District of Virginia.
At that time the jurisdiction and business of the United
States District Court was not what it is now, and Judge
Brockenbrough had much more leisure than our Judge
Jackson, who is, and for thirty-six years has been, one
of the hardest worked judges in the whole county.
Judge Brockenbrough was kind to his law students
and gave them eovery advantage in his power. It
was his custom to have a number of his law students sum-
moned on the petit jury, and they would attend his court
in its different sessions and serve as jurors. This was of
great advantage to his students, and gave them a practical
knowledge of the practice at the bar, that would bave taken
them in the usual way years to acquire, Besides, they
learned much from hearing the rulings of the able judge on
points of law as they would arise at the trial, and in his
terse and explicit charges to the jury on the law of the case.
Young Snyder profited as much as anyone could from this
splendid training, which showed itself through his whole
professional and judicial life. He wuas admitted to the bar
at Lewisburg, Greenbrier County, then Virginia, in 1859,
which place he made his home, and where he commenced
his law practice, and where he had to wait for practice as
most young lawyers do; but he was not idle. He pursued
his legal studies and made his influence felt in various
ways, among others, in writing editorials for his town
paper. In 1861 the great civil war-cloud burst, and the
whole country was drenched in fraternal blood. Young
Snyder’s surroundings were such that he could not hesitate
long as to where his fortune in the strife would be cast.
Unlike Muine’s greatest orator, he did not first consult one
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side and then the other to find out, if he could, which side
would prevail in the fratricidal strife, with a view of placing
himself on the side of the victors so that he might reap a
personal advantage. Though he loved the Union yet he
loved his State, and when his State went into the Confed-
eracy, like the great Lee he could not fight against his State,
o like all the other young men in his section of the State,
heard the call of his mother Virginia for help, and rushed
to rescue. Cull him mistaken, if you will, but he followed
the dictates of his training, and the impulse of his loyal
heart to his State. He believed he was right, and to prove
it see him in the strife, with his company, the Greenbrier
Rifles, in the old Twenty-Seventh Virginia of which he was
adjutant, the battle in the valley of Virginia, at first and
second Bull Run, at Harristown, Winchester, Cross Keys,
Port Republic; the seven days battles around Richmond,
Fredericksburg, Chancellorsville and Gettysburg. If his
gallantry in battle, and day and night exposure to death, did
not attest his devotion to the cause he espoused, nothing
would. In  August, 1863, on furlough he visited friends
in Monterey in Highland County, Virginia, and a detach-
ment of Federal soldiers made him a prisoner of war,
and he was taken to the Athaeneum, a military prison at
Wheeling, West Virginia, and remained there in close
confinpement until March, 1864, when he was exchanged.
He told me that when he was taken to Wheeling, and saw
the multitudes of men in the streets, and the general busi-
ness prosperity, and read the great Northern papers which
told of the general prosperity and unlimited resources of
the North, his faith of Confederate success failed him, and
when he was exchanged and returned to the South, he told
his friends they never could succeed, being convinced by
what he had seen and heard,—that his friends were dis-
posed to doubt his loyalty because he told them the truth.
Broken down in health, and suffering from the wound he
received at Bull Run on the 21st of July, 1861, and from
scurvy contracted in prison, he went to his old home in
Highland County and being incapacitated for further mili-
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tary service, he did not again join the army. He resumed
the 'practice of the law as soon as his health would permit,
and in 1865 was elected prosecuting attorney of Highland
County. After the test oath law that prevented him
from practicing in West Virginia was repealed, he re-
turned to Greenbrier County, now West Virginia, for
the new State had been formed in 1863. He at once
took high rank as a lawyer in both the State and Federal
courts. He continued his practice in which he was very
successful, until the first of June, 1882, when he was:
appointed by Governor J. B. Jackson a judge of the
Supreme Court of Appeals of West Virginia, to fill the
vacancy caused by the death of the lamented Judge Patton.
He was appointed until the next general election, which
occurred in November of that year. He was a candidate
and was elected. When he had filled the unexpired term
for which he was elected, he was, in November, 1884,
elected for the full term of twelve years., He remained
upon the bench until the 8th of November, 1890, when,
tired of judicial life, and being pressed by business cares,
he resigned his judgeship. Upon the retirement of Judge
Johnson, on the 31st day of December, 1888, who was then
the president of the court, Judge Snyder was elected to the
position, and was president of the court when he resigned.
His associates on the bench were, first, Judges Haymond,
Green and Johnson, then for six years, Judges Green,
Johnson and Woods; then for about one and & half years,
Judges Green, Brannon and English, and for eleven months,
Judges Brannon, English and Lucas.

His resignation on the 8th of November, 1890, after
more than eight years ou thé Supreme Bench, where he
had distinguished himself, and while in the zenith of his
usefulness as a judicial officer, caused serious regret in the
bar, and in the people generally, whom he had so unosten-
tatiously and faithfully served.

He retired to bis home in Lewisburg, to attend to his
large private interests. He might have had a large law
practice, but he declined almost all cases brought to him,
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attending to, buta few large cases in the higher courts,
preferring to look after his large private business inter-
ests, consiating in coal mines, iron mines, etc. He came
out of the Civil War with nothing but a good education, a
large experience, great industry, a strong will, and indom-
itable pluck and energy. He had pluck, push and prin-
ciple, and with a judicious use of these essential qualities,
he accumulated a reputable fortune, and no one could
truthfully say that he made any of it dishonestly. He was
a domestic man, with strong attachments for his home.

In 186Y he married Miss Henrietta H. Cary, a daughter
of William and Ophelia (Mathews) Cary. They had five
children, four sons and one daughter. Oune son is a physi-
cian in Baltimore, one a civil engineer and the other two
are now students in the West Virginia University. The
youngest, a daughter, Julienne, is at the homestead in
Greenbrier County with their widowed mother. After his
retirement from the bench he spent all the time possible
with his family not absolutely necessary to devote to bis
large private business. But the time came when his health,
never robust, failed him. In July, 1896, he was suffering
from stomach trouble and his friends had someapprehension,
but thought he would rally. The family physician came one
day, and felt it his duty to prepare him for the great event
that he knew must soon take place. He told him he had
but a short time to live, and if he had any business to
attend to. it ought to bhe attended to now. An awful
announcement to make — tell a man that death was but a
short time in the future; that he was about to leave his
family and all he loved on earth; that he must take the
journey to ¢¢ that undiscovered country, from whose bourne
no traveler ever returns;’’ that he must mecet his God.
To one who was unprepared for such a change, such
an announcement would naturally cause great alarm. But
did it prostrate him? No; calm as he ever was, he sent a
messenger for his closest friend outside his own family,
Major A. F. Mathews, who hastened to his bedside, and,
as calm and undismayed as he had ever been in perfect
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health, he talked to his friend about his business affairs, and
instructed him what to do,sand in less than forty-eight
hours, at two o’clock p. m. on the 24th of July, 1896, he
had ¢¢ crossed the flood ’’ and ¢¢ this mortal had put on im-
mortality.”” ¢ The terror king had no terror for him,’
as I know he had reflected much on the future state and he
did not dread it,

He went not

¢¢ Like the quarry slave at night,
Scourged to his dungeon, but sustained and soothed
By an unfaltering trust; approched his grave,
Like one who wraps the drapery of his cloak
About him, and lies down to pleasant dreams."

Thus died Judge Snyder like the hero he was.

He is removed from us, and now let me, his friend and
associate on the Supreme Bench of this State for seven
and a half years, leave on record my estimate of his charac-
ter, in which all who knew him must concur. He had a
splendid intellect, trained by a liberal education, and a
mind richly stored with knowledge, with a strong will,
which gave him indomitable industry, energy and per-
severance, and well fitted him to fill any station in life to
which he might be called.

His great heart was filled with love to his fellow-man,
that he despised oppression and injustice of every descrip-
tion, and was outspoken against it.

With the most tender affection for his wife and children,
his efforts were exerted to the utmost to secure their hap-
piness.

There was no duty as a citizen he owed to the State that
he did not faithfully discharge.

In his chosen profession of the law he was not only able
and brilliant, but he was also honest and honorable.

He would fight his clients’ legal battles, with even more
energy and courage than he would fight his own. His
engagement with his brother lawyers he would always keep
with scrupulous fidelity. He never mistreated an enemy, .
por betrayed a friend. His social qualities endeared him
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to his friends, He was kind and affable, fond of an anec-
dote, and quick at repartee. He was a sociable, lovable,
congenial friend and companion.

But I particularly wish to speak of him s a judge. It
requires a peculiar combination of high qualities to create
the highest type of a judicial officer. )

He must be a man of strong native intellect. He must
have a fine education, one which will so discipline his men-
tal powers that he will be capable of hard, long-continued
mental labor, and never relax his mental hold until he has
arrived at a proper and just conclusion; one that will stand
the test of time; right, because to decide otherwise would
do injustice in that particular case, and as a precedent to be
followed would do injustice in many cases in the future.

He must have a strong innate sense of justice, so that when
he is in possession of the facts, he intuitively knows on
which side justice requires the decision to be. It is said of
the great Chief Justice Marshall that he possessed such a
judicial mind, that after examining a second, he would
come to a conclusion, and would announce it to his brethren,
and say: ¢ this case must be decided so.”” ¢ Story, find
the authorities to sustain this decision.”” And Story would
find them.

He must follow the precedents. The judge is far from
the line of duty who will follow his own caprices, rather
that the precedents,

The judge or court that will do this is doing that which
will, as long as the book containing such opinions exist,
stamp him as wanting in one of the most essential elements
of a good and upright judge. To do so works rank injus-
‘tice, because the court is in such case usurps the province
of the legislature. Much worse than this, because the
legislature would correct what it supposed had been an
improper rule established by the court, which act would
not act retrospectively, but perspectively, and, of course,
would not affect prior cases that would come under the
rule; but where a court undertakes to depart from the
precedents, and decides contrary thereto, and changes a
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" rule of property, its decision acts retrospectively and robs
a man of rights and property to which he was entitled
under the established rule.

He must be incorruptible; all his conduct and decisions
must be such, that no breath of suspicion should ever
cause the blush of shame to color his judicial face, and no
calumny could ever soil his judicial robes. His whole
demeanor should be such, and his ¢ life so gentle, and the
elements 80 mixed in him, that nature might stand up and
say to all the world, this is a man.”’

The standard of judicial qualification a8 given above is
very high, and many judges fall far below it, but these
qualifications are essential to the judicial office. Judge
Snyder filled every one of these requirements. He pos-
sessed a fine discriminating, judicial mind. He possessed
other qualifications that distinguish the higher type of a
judicial officer. He was terse and concise in expression.
This qualification was one of the many that gave him a
great judicial reputation. He was clear ; no one ever mis-
understood one of his opinions.

His opinions are models. They come fully up to the

proper standard of judicial opinions, nothing repeated,

nothing omitted, long enough to make everything clear,
not too short so there might be a feeling of disappointment
that the reasoning was incomplete. They generally givé
but one reason for the point decided and that the best one,
and each point sustained by only the most pertinent author-
ity., He wrote many opinions which will be found in
seventeen volumes of our Supreme Court reports, from the
twentieth to the thirty-sixth inclusive. They are all there.
clear and convincing. He was a most conscientious judge.
His whole aim was to decide the case according to law
without regard to consequences. Nothing but strong
reason and authority, having the force of stare decisis,
could drive him from a position taken after due consid-
eration.

In the consultation room he was extremely tenacious of
his opinions, and would only yield to reason, or binding




- 155 -

antbority. 0D have seen him carry his points many times in
consultation, by the force of his reasoning. But he would
yield quickly and gracefully if convinced he was wrong.

As long as jurisprudence shall command the admiration of
the lawyer, judge and statesman, and have the respect of
the people, the value of Judge Snyder’s strong and con-
vincing opinions will increase, and their luster will never

fade.
* Being endowed with a splendid intellect, which was cul-
tivated by a college training, and by his babits of great
industry, and searching investigation, enriched by a pro-
found knowledge of the law, he was well equipped to make
the distinguished judge he was. He was a profound lawyer
and an able and upright judge, and as such he is embalmed
in the hearts of the bench and bar of West Virginia, and
was respected, admired and loved by the people of his State.
His opinions were numerous, and took a very wide range,
and whether the case involved intricate constitutional
questions, or questions arising from breach of contract,
tort or in equity, he brought to their solution the same
close and convincing reasoning. But two of his many
opinions will be referred to, as showing the strength of his
judicial mind, and his true and close reasoning, and which
justify all that has been said as to his power in writing a
model judicial opinion.

The first, State v. Goodwill, 38 W. Va. 179, involves an
abstruse constitutional question. The miners at certain
mines in the Kanawha Valley had agreed to take in pay-
ment for labor orders on the company’s stores. The
legislature passed an act making it a misdemeanor for
coal companies to pay their miners in such orders, and
affixed a penalty to the violation of the statute. Among
others, (Goodwill was indicted, demurrer to the indictment
wus overruled and he pleaded not guilty. The case was
tried and he was found guilty and the fine imposed. To
the judgment he obtained a writ of error. Judge Snyder
prepared the opinion of the court, and in a most clear and
concise opinion, came to the conclusion that the statute was
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class legislation; and broke down the sacred right to make
such contracts as people chose to make that were not
against the constitution, and held ¢ that it is not compe-
tent for the legislature under the ennstitution to single out
owners and operatora of minas and manufacturers of every
kind, and provide that they shall bear burdens not imposed
on other owners of property or employees of labor, and
prohibit them from making contracts which it is competent
for other owners of property or employees of labor to
make. Such legislation cannot be sustained as an exer-
cise of the police power. That the act of the legislatare
which prohibited persons engaged in mining and manufac-
turing from issuing for the payment for labor any order or
paper except such as is specified in said act, is unconstitu-
tional and void.”’

The other case, decided before that, White v. Tenant, 81
W. Va. 79, involves a nice question in private international
law, or the conflict of law. The opinion is short, long
enough, true, clear and convincing, and applies the law to
the facts of that case in this language: ¢¢ When a person
entirely abandons his former residence in one State, with
no intention of resuming it, and goes with his family to
another residence which he has rented in another State,
with the intention of making the latter his residence for an
indefinite time, the latter residence is his domicile, notwith-
standing the fact that after he and his family arrived at the
new residence, which is only about a half mile from the
State line, they go on the same day on a visit to spend the
night with a neighbor in the former State, intending to
return in the morning of the next day, but is detained
there by sickness until he dies, and never does, in fact,
return to his new home."’

If all our courts of last resort could be composed of such
judges as the subject of this sketch the country would be
safe.
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HON. BENJAMIN FRANKLIN MARTIN.

BY HON. JOHN W. MASON.

The story of a long and active life cannot be told in the
brief paper which this association will expect from me.
The many noble traits which marked the character of
Benjamin Franklin Martin cannot be described in the time
which I could reasonably ask you to allow me on this
occasion. He lived through the most interesting and im-
portant period in the history of this country — from Octo-
ber 2d, 1828, to January 20th, 1895. In all the great
events of his day he took an active part. He had positive
and decided views on all subjects and never hesitated to
express them. There was nothing negative about him.
He was positive and aggressive, without the slightest de-
gree of hypocrisy. To his friends he was confiding and
loyal, to his enemies open and frank. One might not
always agree with him but no man who knew him well,
could avoid admiring him.

He was born on a farm near Farmington, in Marion
County, West Virginia. After reaching the age of about
twenty-one years he left the furm and entered Allegheny
College at Meadville, Pa., graduating in June, 1854. Re-
. turning to his native county with his young bride, he taught
school at Fairmont for about two years, studied law in the
meantime and was admitted to the bar in the spring of 1856.
In the autumn of 1856 he moved to Taylor County,
where the remainder of his life was spent. He married
Miss Nancy E. Carlan, of Meadville, Pa. This marriage
was 4 most happy and fortunateone. They were congenial
and devoted to each other. For more than forty years
there was not a happier home in America than Mr,
Martin’s. Nothing in Mr. Martin’s exalted character de-
serves a higher meed of praise, than does his exemplary
and pure home life. None but those who were admitted
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to his fireside and kunew his inner and every-day life, under-
stood how good and truly noble he was.

For many years he devoted his talents and energy to the
practice of his profession, and was recognized by every one
who knew him as a very superior lawyer. He was indus- -
trious, methodical and scrupulously honest. In the prepa-
ration of a case for trial he seemed to neglect nothing which
buman foresight could anticipate. Every possible phase
of the case was considered and nothing left to chance. But
it was in the midst of a jury trial that he displayed to best
advantage his matchless skill and wonderful powers. Asa
trial lawyer he had no superior and few equals in the courts
in which he practiced. The antagonist who exposed the
weak points in his armor was sure to have it pierced by Mr.
Martin’s keen lance. In these battles he was as manly as
he was brave and adroit. He met the issues fairly and
without evasion., Be it said to his honor, he never inten-
tionally misstated a fact or attempted to mislead the court
or jury. A marvelous memory enabled him to quote accur-
" ately the evidence in the very language of the witness. He
rarely took notes of the evidence, even in a very lengthy
case, yet he would repeat with great accuracy every material
fact proven. His addresses to the jury were models of logic,
accuracy and simplicity of language. He always spoke to
the jury and not to the audience; and sought a verdict for
his client and not glory for himself. Earnestness, a plain
and simple style, logical arrangement, with most delightful
and pleasing manners, made him a popular speaker.

For many years he wuas the most successful practitioner
in his county. This success was attained, not alone by the
fact that he was a good lawyer, and an experienced and
astute debater, but by reason of the further fact, that the
people loved him and confided in him. He had the unques-
tioned confidence of the people from whom the juries were
selected, and thus the unsullied reputation he had built
among his neighbors aided him largely in his work. A
bad man cannot be a successful practicing lawyer for any
considerable length of time at the same place.
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Mr. Martin gave some time to politics. As a politician
he was zealous and hopeful and had the power of inspiring
his associates with much of his zeal and earnestness. He
was a member of the State convention of 1872 which framed
our present constitution. Being a good lawyer and an able
speaker he occupied a very high position in that convention
of distinguished men. Twice his party elected him a mem-
ber of the House of Representatives of the United States —
in 1876 and again in 1878. His majority in 1878 was the
largest ever given to any man in the district. From early
manhood he was a member of the Methodist Episcopal
‘Church. He was a lay delegate to the General Conference
of 1876; president of the Lay-Electoral Conference at
Parkersburg in 1887; one.of the trustees and treasurer of
the Conference Seminary at Buckhannon, and superintend-
ent of his Sabbath School for many years. He was one of
the most active men in the State in all good and charitable
work. . He was generous and liberal to a fault. Contribu-
tions were made by him to every good work within his
reach. Not a chureh was built in Taylor County for forty
years to which he did not give substantial aid. He was
never too deeply engrossed in business or politics to decline
to do a favor for a deserving neighbor,
~ Standing beside the beautiful stone, which a loving wife
has had erected to mark his resting-place in the cemetery
at Fairmont, one can say as Burns said of a friend :—

¢¢ An honest man here lies at rest
As e’er God with his image blest;
The friend of man, the friend of truth;
The friend of age and guide of youth;
Few hearts like his with virtue warmed,
Few heads with knowledge 80 informed;
If there’s another world he lives in bliss;
If there is none he made the best of this.
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