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OFFICERS

OF THE

SUPREME COURT OF THE STATE OF ARKANSAS,

DURING THE PERIOD COMPRISED IN THIS VOLUME

Hon. E. H. ENGLISH*.....ccocveeiieeinnnne. CHIEF J USTICE.
Hon. STERLING R. COCKRILL#......... “ “

Hon. JOHN R.EAKIN,

veee.. ASSOCIATE JUSTICFS.
Hon. WILLIAM W, SMITH,

C. B. MOORE] ccecevvivieciirrncannnns ATTORNEY GENERAL.
DAN. W.JONESS....ceevrsruneruurannes “ “

LUKE E. BARBER......c.cccttitiiiniiiiinnniincaniennns CLERK.
B. D. TURNER.......citvrnriiiniininiiiciinicnnnns REPORTER.

*Died Sept. lst., 18g4.

Bfglli?ht.‘d Nov. 4th, 1884, to fill the vacancy occasioned by the death of Chief Justice
og|

1Term expired January 12, 1885.
{Elected September 1st , 1884,
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CHANCELLOR,
Hon. DAVID W. CARROLL.

JUDGES OF THE CIRCUIT COURTS:

DURING THE PERIOD COMPRISED IN THIS VOLUME.

1st Circuit...coceeeniinns cevnenes Hon. M. T. BANDFRs. '
2d Circuit......ccovunvee vennens .Hon. W. H. CarTe.
3d Circuit.c.ccoveenracrnnennneee. Hon. R. H. PowEeLL.
4th Circuit.....c.cccovvnvuinnnnes Hon. J. M. PrrTMAN.
5th Circuit.......ccccovvnrannnne. Hon. Geo. L. CUNNINGHAM.
Bth CHrCUit....enveeverersrrsenes Hon. FRANK T. VAvuGHAN.
7th Circuit.......coccevvuiennennns Hon. J. B. Woob.
8th Circuit..cccovvrevnirnnnnnnnen. Hon. H. B. StuarT.
9th Circuit...ccocoeinneen vuveann. Hon. C. E. MITCHELL.*
1 9th Circuit....cccovevverenininnas. Hon. L. A. BYRNE.T
? 10th Circuit...ccev vevvnirnnnee. Hon. J. M. BrRADLEY.
‘ 11th Circuit...cccveeinnennnnnnne. Hon. Jxo. A. WiLL1AMS.
é 12th Circuit.....coevvenrenrnneneen. Hon. R. B. RUTHERFORD.
BT Y o H T —— Hon. B. F. AsgEw.
| *Resigned September 10th, 1884,

i 1Elected November 4, 1884, to ill vacancy occasioned by the resignation of Hon. €. E,
| Miwbel, '
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PROSECUTING ATTORNEYS

OF THE SEVERAL

JUDICIAL CIRCUITS,

DURING THE PERIOD COMPRISED IN THIS VOLUME

Ist Circuit.ccccicviiniuvarnicrnininnann. G REENFIELD QUARLES,
2d Circuit......... creseeseratasasriraes W. B. EprINGTON
3d Circuit...ocevieirnirenriencinnnnnnn. M. N. DyEr.
4th Circuit..cvceveieenceiinennnenennnnns J. F. WiLsoN
5th Circuit...ccceeicerenneennieninnnn. J. G. WALLACE.
6th Circuit ..cceovvinenncannnnnnen. +ee..{OBT. J. LEA.
Tth Circuit.....ccovenvreninieniniennnns J. P. HENDERSON.
8th Circuit .ccocvvinvenrirnnenracnnnns H. M. GRrEEN.
9th Circuit...ccccoevieiiniiniirncianne T. E. WEBBER.
10th Circuit....cccoereireiuniens ceneenns C. D. Woop.
11th Circuit...ccocoevivencnincreneninnes J~xo. M. ELLIOTT.
12th Circuit...cocveinirininrinirncencnnns C. A. LEWERs.

13th Circuit.coccererireriieneeneencnns H. P. SmEap.
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RULES OF THE SUPREME COURT

OF THE

STATE OF ARKANSAS.

ADOPTED ON THE 7tH DAY OF MARCH, 1885.

RULE 1.
MOTIONS MUST BE WRITTEN.

All motions shall be submitted in writing, and such as are not of
course shall be supported by affidavit, unless the facts are of record.

RULE II.
MOTION TO ADVANCE CAUSES.

Every motion to advance a cause shall contain a brief state-
ment of the matter involved, with the reason of the application.

RULE III.
PETITIONS FOR RE-HEARING.
All petitions for a re-hearing must be presented within fifteen judi-

cial days from the time the decision was rendered, and must briefly
1*____43



2 RULES OF SUPREME COURT.

and distinctly state the grounds, and be supported by certificate og
counsel; and in no case will such petition be granted when based on
any fact thought to be overlooked by the court, unless reference has
been c‘learly made to the same in the abstract of the transcript pre-
scribed in rule 16.

RULEIV.
WRITS OF ERROR AND APPEALS BY THE CLERK,

‘When a writ of error is issued, or an appeal is granted by the clerk
of this court a summons shall be issued, commanding the defendant
or appellee to appear at the trial term and defend. Ifthe summons
be returned not executed an alins may issue, at any time, or when it
shall appear that the defendant or appellee is a non-resident, notice
shall be given by a warning order, that he appear by a day to be
fixed : which order shall be published weekly for at least four weeks,
in some authorized newspaper published at the seat of government,
the first of which publications shail be at least thirty days before the
appearance day fixed as aforesaid, and an affidavit of such publi-
cations shall be filed with the Clerk. The cause shallstand for hear-
ing in the same manner as if a notice against such defendant had
been returned executed. ‘

RULE V.
MANDATES, CERTIFIED COPIES OF DECISIONS, &c.

No transcript of any judgment, decision or opinion of this court
shall be certified by the Clerk, or mandabe issued, within fifteen
judicial days after the judgment is rendered without the specialleave
of the court; and no leave will be given therefor before the expir-
ation of fifteen judicial days from the date of the judgment or deci-
sion, unless by consent of both parties.

RULE VI.
ORAL ARGUMENTS.

Only two counsel shall be heard for each party on the argument
of a cause.
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Two hours on each side shall be allowed to the argument, and no
more, without special leave of the court, granted before the argu-
ment begins. The time'thus'alléwedmay 'be apportioned between
the counsel on the sume side, at their discretion : provided always,
that fair opening of the case shall be made by the party having the
opening and closing arguments.

The plaintiff or appellant in this court shall be entitled to open
8ud conclude the argument of the case. But when there are cross.
appeals they shall be argued together as one case, and the plaintiff

in the court below shall be entitled to open and conclude the argu_
ment.

RULE VII.

APPELLEE MAY FILE TRANSCRIPT AND MOVE TO AFFIRM OR
DISMISS, WHEN.

In all cases when the appeal has been taken more than ninety
days before the first day of a terin of this court, and a supersedeas
bond filed, and the appellant does not file in the office of the Clerk
an authenticated copy of the record, the appellee may, at any time
after the third day of the term, file in this court a certified tran-
script of the judgment, order or decree appealed from, the order
granting the appeal and the supersedeas bond, with his motion to
dismiss the appeal, or affirm the judgment ; and the appeal shall be
dismissed or the judgment affirmed at the cost of the apellant unless
for good cause; provided, a notice of ten days of such intended
motion be given the appellant or his attorney of record.

RULE VIIL
BRIEFS.

Each party shall prepare for the use of the court three copies of
argument or brief of the points and authorities relied on.

RULE IX.

ABSTRACTS OF THE TRANSCRIPT AND BRIEFS TO BE FILED.

In all cases except felonies, the appellant or plaintiff in error shall
file with the Clerk of this court when his case is called for submission,
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an abstract or abridgement of the transcript setting forth the ma-
terial parts of the pleadings, proceedings, facts and documents upon
which'he relies, togéther with such other statements from the recortl
as are neccssary to a full understanding of all questions presented to
this court for decision. The abstract, if in writing, shall be in a
legible hand, on one side only of legal cap paper, and shall contain
full references to the pages of the transcript. He shall also deliver
a copy of said abstract and of his brief to the attorney for the op.
posite party, or deposit it with the Clerk of this court for his use, at
least thirty days before his case is subject to be called for submission ;
and the attorney for the appellee or defendant in error shall, at leanst
one week before the case is subject to call for submission, deliver to
the attorney for the appellant or plaintiff in error, or deposit with
the Clerk of this cours for his use, a copy of his briefand such further
abstract as he may deem necessary to a fair determination of the
case, and shall on or before the calling of the case for submission file
with the Clerk of this court a copy of the same; and the evidence
of the service of the abstracts and briefs as above required, shall be
filed by each party at the time of filing said copies with the Clerk.

RULE X.
FAILURE TO COMELY WITH RULE IX, BY APPELLANT.

‘Where no counsel appears and no abstracts and briefs have been
filed by the plaintiff in error or appellant, in accordance with rule
ix, when the case is called for trial, the defendant in error or appel-
lee may have the writ of error or appeal dismissed, or the judgment
affirmed as of course.

RULE XI.
FAILURE TO COMPLY WITH RULE IX, BY APPELLEE.

Where the appellee or defendant fails to appear and file his brief,
when the case is called for trial, the court may proceed to hear ar-
gument on the part of the appellant or plaintiff, and give judg-
ment according to the right of the case, or upon his motion, may
oontinue the same.
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RULE XII.

FAILURE TO COMPLY WITH RULE IX, BY BOTH PARTIES.

Where a case is reached in the regular call of the docket, and
there is no appearance in compliance with rule 9, by either party,
the case shall be dismissed at the cost of the plaintiff or appellant.

RULE XIII.
BILLS OF EXCEPTIONS.

Bills of exceptions, except in cases of felony, shall be so prepared
asonly to present to the Supreme Court the rulings of the court
below upon some matter of law; and-shall contain only such state-
ment of facts a8 may be necessary to explain the bearing of the
rulings upon the issues or questions involved; and if the facts are
undisputed, they shall be stated as fucts, and not the evidence from
which they are deduced ; and if disputed, it shall be sufficient to
state that evidence was adduced tending to prove them, instead of
setling out the evidence in detail; but if a defect of proof be the
ground of ruling or exception, then the particulars in which the
proof is supposed to be defective shall be briefly stated, and all the
evidence offered in anywise connected with such supposed defect,
shall be set out in the bill of exceptions

In no bill of exceptious shall any patent, deed, will, or other doc-
umentary evidence be inserted at length, but shall only be briefly
stated, according to its import and effect, unless the nature of the
question raised and decided renders necessary that it should be in-
serted i» extenso : nor shall any document be more than once inverted
atlarge in any transcript to be sent to the Supreme Court. And it
shall be the duty of the judges of the courts below to require exeeptions
to be prepared in accordance with this rule. Either party, however,
shall have the right to have any or all of the testimony in any case,
orall of such documentary proof inserted atlength; it being stated
inthe exception at whose instance the saume is so inserted, that
csts may be awarded as the matter so incorporated may be deemed
proper, or not, to have been set out in full, by this court.
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RULE XIV.
TRANSCRIPTS—HOW TO BE MADE OUT.

All transcripts shall commence with the style of the court in
which the controversy was decided, and the name of the judge
presiding when the decree, judgment or order in the cause was
rendered, to reverse which the appeal is prayed, or writ of error in-
tended to be prosecuted, and its date, as: ¢ Pleas before A. B., judge
[or special judge] of the Circuit Court, on the — day of —
18—," etc.; the names of all the parties litigant, as they stood
when the controversy was decided, with the nature of the suit or
motion, as
J. K., Plaintif, }

Against
L. M., Defendant.

‘When an order of court is mentioned, the date must be distinctly
stated, and not by a reference to the day and year aforesaid.

Depositions offered as evidence and rejected by the court, shall
not be inserted, unless by exceptions.

No paper shall be more than once copied; when it occurs a second
time, let it be referred to by the page in the preceding part of the
record.

. When the depositions are taken on interrogatories, in making up
the transcript, the answers must follow immediately after the ques-
tions to which they are responsive.

‘When a cause has once been before this court, and a transeript is
again called for to have error, which ogcurred after its return, cor-
rected, the second transcript shall begin where the former ended ;
that is, with the judgment of this court, which should be entered
of record in the Circuit Court, omitting the opinion of the A ppellate
Court—the appeal or supersedeas bond to be the last paper copied,
and at the end of the transcript there must be added an index or
table of contents, referring to the pages of the record where the mat-
ter referred to is copied, as:

L0707 111 43 E 1T 11 7 OO «1- Y- |

EXDIDIE A) &Corr e vvn ceroreraseeasve re ses e s sns cvs sve et sss e enesernsscsem ¢ 8
ADBWET . ceuenruieniitsreresrirarensansscssassssessrarsessossesssssresnsssssenesnnenses ¢ 4
Exhibit B, &C.cuverere rerereeverermmessurese sesses sermmese sas ses sermsrvessesseses <46 8§
Decree or Judgment -..... ‘o8
Appeal...cccorrenneeitiiinnnanianenin “ 7

and so, referring to the material points of the whole record. There
should also be marginal notes indicating the subject matter of each

page.
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Clerks may add to their fee for the transcript, a reasonable charge
for these jtems.

The fee for the transcript' must'in all'.cases be certified; also the
008t in the Circuit Court, specifying by whom paid.

The transcript should be made out in plain handwriting, on legal
CAD paper, written on one side only, and fastened at the top of the
page. :

When surveys form & part of the record it is preferable to send up
a cupy without fastening it to the transeript.

RULE XV.

TRANSCRIPT, CONTINUED,

In civil cases at law the complaint, exhibit if any, answer, ex-
hiblt if any, referred to, in immediate succession up to and includ-
ing the final judgment—omitting such matters as are proscribed by
rule 13, then the record entry of filing motions for new trial and in
arrest of judgment ahd the order of court thereon, the prayer and
grant of appeal, the filing of the bill of exceptions, the bill of ex-
ceptions with the papers therein referred to, the supersedeas bond if
any, then the certificate duly signed and sealed.

RULE XVL
TRANSCRIPTS IN CIVIL CASES AT LAW.

The clerks of the several Circuit Courts in making up transcripts
of records in elvil cases at law, ‘to be transmitted to this court, skal!
no?, where the defendant has appeared, set out any summons or
other writ or process for appearance, or the return thereof, but in
lieu thereof, shall say (e. g.) ‘‘summons issued January 2, 1885;
served January 3, 1885,” and if any pleading be ameunded, the
clerk will treat the last amended pleading as the only one
of that order in the cause, and he must refrain from copying any
pleading that is withdrawn, waived, or superseded by amendment, -
into the transcript, unless it be ca.led for by the bill of exceptions;
and no Clerk shall insert in the trarseript any matter touching the -
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organization or adjouruiment of the court, orthe impanneling, swear-
ing, or names of jurors; or any mention ofany motion or atlidavit,
or orderor ruling’in-reference thereto ; or any countinuance, or eain-
mission to take testimony or the return thereto, or no ice to take
depositions, or the caption or certiticate of the officer before whom
tuken, or any other merely incidental matter unless the same be
specially called for by the bill of exceptions.

RULE XVIIL

TRANSCRIPTS IN CHANCERY CASES,

In chancery causes, after the stat-ment as to the court, judge and
parties as in suits at lnw, the complaint should be eopiced, unless an
order of the court properly precedes it, then the exhibits referred to,
the order of the court previous to the filing of vhe answer, then the
answer aud the exhibits referred to thetein.

In all such eases the whole of the evidence shall be embodied in
the transeript unfess the parties shall agree upon an abbreviated
statement thereof.

The depositions will be introduced by the Clerk in this manner:

Depositions read on the part of the plaintift.

Deposition of A, B. tuken for piaindtt at———; on the — day of
=y 18—,

(Here copy the deposition.)

Deposition read for Jdefendant.,

Deposition of C. D). taken for defendant at
y 18—,

(Here copy the deposition.)

Decree.  Appenl and supersedeas bond if any. Opinion of the
court.

, on the — day
of

RULE XVIII.

TRANSCRIPTS3 IN CRIMINAL CASES.

On appeal in criminal ecauges the transcript shall begin with the
return of the indietinent into court, unless a motion shall have be )
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made to set aside the indictment, in which case the proceedings em-
paneling the grand jury shall also be copied in the transcript. Then
follows the indictment—the ~pleadings-by the defendant and subse-
quent proceedings as in civil causes and in accordance with the
statute.

RULE XIX.

DUE COSTS TO BE ’AID BEFORE MANDATE ISSUED.

In all cases reversed or atfirmed by this court, the Clerk is not re-
quired to issuethe mandate bat may retain the same until all his
costs in the case are paid, except wheun it is required on the part of
the state.

RULE XX.

PRACTICE, WHEN NO SPECIFIC RULE.

In cases where no provision is marle by statute, or by these rales,
proceedings in this court shall be in accordance with the practice
heretotore existing. .

RULE XXI.
WHEN RULES TO TAKE EFFECT.

These rules shall take effect on the first day of the next term :—
25th May, 1885. And thereupon all formal rules of prac.ic:in thix
court, heretofore adopted, shall cease to be in force. Bat rulesof
practice established in the decisions of the c¢rurt, not inconsistent
with these rules, shall remain in force as heretofore.
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IN THE SuPREME COURT,
DxcEMBER 6, 1884.

PROCEEDINGS IN MEMORY OF

HON. E. H ENGLISH,

LATE CHIEF JUSTICE OF THE SUPREME COURT.

Messrs. Sol. F. Ciark, C. B. Moore and B. B. Battle,
members of the bar of this court, presented the following
resolutions adopted at a bar-meeting, on occasion of the
death of Judge English; Messrs. Clark and Moore,
severally, delivering complimentary addresses upon the

life, character, and services of the deceased chief justice.
RESOLUTIONS.

¢ Whereas, We have received the sad intelligence of the
death of our Chief Justice, Hon. Elbert H. English, who
died at Asheville, North Carolina, on the evening of the
first day of September, 1884, and desire,at once, 10 mani-
fest the deep and sincere sorrow which this not whollY
unexpected event has cast over the bench, the bar, and
all the citizens of the State, and are at the same time

conscious that the usual and formal testimonials of re-
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spect would fuil to express the depth and sincerity ot the

empotions|with which we are impressed,
L}

Resolved, That we bow our hearts in submission to the
God whom he reverently worshiped whilstliving, Whose
mysterious dispensations lead through darkness, in
mercy, to ineffable light. It is His will that is accom-
plished : “ 8o mote it be.”

That, in the death of our honored aud distinguished
Chief Justice, our State, and the legal profession in all
the States where our system of law prevails, have lost
an able, learned, careful, cooscientious and industrious
ornament and co-laborer. His whole life had been de-
voted to the study, the improvement, and the judicial
administration of the law, in legislative assemblies, at

- the bar, in chambers, as reporter, and upon the Supreme
Bench. He was a constant attendant at the meetings of
the committee which framed the article upon the judi-
ciary of our present constitution; and the members
derived incalculable benefit from his advice. He brought
to the aid and embelishment of jurisprudence, a cu'ti-
vated mind and varied information. Emii. :iv con-
servative in temper, and jealous of theoreticui changes;
disposed to walk in the old tried ways which had been
tound effective and wholesome, and to prefer the cer-
tainty of fixed decisions to the uucertain benefits of
_speculative experiments, he was nevertheless prudeutly
progressive, readily embracing and earnestly administer-
ing all modifications which commended themselves to his

deliberate judgment, or that hud been made imperative
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by legislative will. Clothed with the confidence of his
people, which never faltered, he wore the ermine un-
spotted, and with dignity through-all changes of consti-
tutions and of governments, until now at the summons,
of the Grand Master ol the Universe, calling him to
rest, he lays it reverently on the brink of the grave.
He has worshiped best who has labored best. The
reports of onr Supreme Court constitute his best and
proudesi inonument, which will be more enduring than
stone.

That, as a patriot, jurist, citizen and Christian gentle-
man, and in all the relations of business and of social
and domestic life, be was uniformly just, upright, genial,
and humane. His death leaves a void in our society
that will long be felt. ’

That, we sympathize most sincerely with his wife, his
son, his descendants, and relatives, in their bereavement,
and desire to tender them now in their affliction, this
poor tribute to his virtues, until, upon more deliberate
occasions, the pen of the historian, and the remarks of
those selected to present these resolutions to the courts
of the State, may do higher justice to thev'melancboly
theme.”

The Hou. 8. R. Cockrill, Chief Justice, made the fol-
lowing response :

“The court unites most heartily with the bar in hon-
oring the memory of the late Chief Justice. The
announcement of his death has met with a response of

sorrow from all classes, and it seems exceedingly appro-
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priate that members of his 2hosen professibn should
seek in this tribunal to make some memorial of his lite
and/¢haracterand'to‘give some testimonial of his emi-
nent services ; for in the records of this court the chief
part of his history is written. He held the Chief Jus-
tice’s office longer than it has been vouchsafed to any
other judge to sit upon the bench. He was the careful
- reporter of eight volumes of the decisions of this conrt,
and throughout twenty-three other volumes of your
State reports he has placed the indelible impress of his
learning, and has therein builded for himself an honorable
monument, more enduring, as the resolutions presented
state, than any we can raise to his memory. From first
to last of his long judicial career, he was an upright,
conscientious judge. He never un(/lertook to fashion the
law according to his private opinion of what he thought
it ought to be, for with him authority was sacred, and
his delight was to search diligently for the existing state
of the law, and when found, declare it. He was potent
in enquiry, penetrating in research, patient and persever-
ing in investigation, discriminating in selection, and in
all that he undertook .an earnest, continuous hard
worker. These qualities may not be the elements of
genius, but in a judge they are perhaps the best possible
substitute for it. The talents the Master gave him, he
did not lay idly by, to be returned in his final account
without interest; and while his intellect did never flash
with splendor, it shone with a steadfast ray that lighted
a path of usefulness. It is probable that the official
labors of the last few years of his life hastened the end,
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Be that as it may, like no other judge in the history of
this court, he died in the harness. His fatal malady
found him at the post of duty, and when four years of
his term of office were unexpired *the pallid messenger
with the inverted torch” beckoned and he departed.

“To every man upon this earth
¢ Death cometh soon or late,”

And how can maun die better than steadfastly facing the
honest discharge of his duty in the service of his State
and her people, while yet in the full ripeness of hi®8
power, ere life has fairly turned into the sere and yellow
leaf? It was thus Judge English died. The end crowns
the work.

Concurring in the sentiment of the resolutions adopted
by the bar and presented by the gentlemen selected for
that purpose, with apt and appropriate remarks, the
court will cause them to be entered on its records.”

ORDERED by the court, that the resolutions be spread
upon the record, and that the court now adjourn out of
respect for the memory of the late Chief Justice.
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CasoN v. BoNE, ET AL.

1. ExemPTION: None for tort. &c.
A debtor’s property is not exempt from execution fer a tort, nor
for the purchase price of the property. '
2. JusTicE OF THE PEACE: Liabdility for official acts. B
Neither a justice of the peace nor any other person having judicial
powers is liable for his official acts.
3. ExXEMPTION: Remedy of claimant of : Waiver of exemption.
The remedy of an execution debtor, when a justice of the peace
refuses a supersedeas upon the filing of his schedule, is by appeal

to the circuit court; and a failure to appeal is a waiver of his ex-
emption.

APPEAL from Independence Circuit Court.
Hon. R. H. PoweLL, Circuit Judge.
2——43
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I, 8. Coleman for appellant.

For appellaot we submit that the right to hold the prop-
erty, claimed by him in his schedule, was guaranteed to
him by the Constitution and laws of the State, and of
which he could not be lawfully deprived. Thisright was
judicially determined by the Independence Circuit Court
in granting the mandamus, by which the Justice was
compelled to discharge the duty required of him by law.

No particular form for notice and schedule is prescribed
by our statutes. Hence none was necessary. See Free-
man on Krecutions, Section 218.

The Court clearly erred in giving instruction number
3 asked for by defendent, Bone, and objected to by
plaintiff. '

If this iustruction is good law, a demurrershould have
been interposed and sustained, to plaintiff’s complaint,
for his whole cause of action was based upon the fact
that no supersedcas was issued, and that thereby the de-
fendant was enabled to commit the wrong and injury
complained of. See Fain v. Goodwin, 85 Ark., Page 109.

It certainly is a novel proposition, to say the least of
it, that it is too late to recover damages for a wrong done,
after the wrong has been committed !

Cason had done all that was required ot him by thelaw,
in order to protect his rights and exempt his property from
sale, and having done Acs part he certainly had a right to
expect that the appellees would obey the laws and re-
spect his rights, and when they refused to do this he very
properly pursued the only remedy left him, viz: manda-
mus, to compel the officer to issue the supersedeas. Sec
Fry, Collector, v. Reynolds, 33 Ark., 450; Smith v. Ragsdale
36 Ark., 297. -

The principle laid down in Greenwood & Son v. Mad-
dox & Toms, 27th Ark., 660, that injunction could be ob-
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tained to stay the sale| until his bomestead rightcould be
ascertained and established, cannot be applied to this
case. There the party owned no separate parcel of land,
and no homestead could be set apart to him until after
partition. Here was specific property owned in severalty,
selected valued and claimed, and no judgment or order
of court was necessary.

An action for damages will lie for the sale of exempt
property, to the same extent as if the property of a stran-
ger to the writ had been sold, and all parties who partic-
ipate, direct or encourage the sale are liable as trespass-
ers. See Freeman on Executions, Sec. 272-3 ; Thompson on
Homestead and Exemptions, Sec. 877, and the various author-
ities therein cited.

When the Court gave instruction «3” the plaintiff de-
clined to further prosecute his action, well knowing that
the jury, under that instruction, was bound to render a
verdict in favor of defendants, and for that reason he did
not object to the instructions numbered 4-5 asked for by
defendant, Peete. We submit however that such is not
the law; that the defendant, Peete in regard to the Sched-
ule was only a ministerial officer required by law to per-
form certain duties, and when he retused to perform
those duties, he did so at his peril, and should be held
liable for any damages his refusal to act may have in-
flicted on the appellaut, without regard to his motives.

Sheriffs, Clerks and other ministerial officers have al-
ways been held liable to respond in damages for a failure
or refusal to perform duties required of thembylaw, and
we know of no law, or reason why Justices of the peace
when acting ministerially should not be held to the same
rule.

S8mith, J. Bone had obtained a judgment against Ca-
son before a Justice of the peace, and had taken out ex-
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ecution ;thereon, which was levied upon a horse as the
property of the defendant in the writ. Cason, pursuant
to notice, filed with the Justice a schedule of his prop-
erty, claiming the horse as exempt, and demanded a su-
persedeas, tendering the fee therefor. Bone resisted the
issue ot this process, and the justice refused to issue it;
in consequence of which the constable sold the horse.
Afterjthe sale Cason applied to the Circuit court and ob-
tained a peremptory writ of mandamus, requiring the
Justice to grant him a supersedeas. This order was
obeyed, but the horse having passed into the hands of a
stranger, it was impossible for the constable or the plaint-
ift in the execution to make restitution. Cason there-
upon sued Bone and the Justice of the peace for damages.
But the verdict and judgment were for the defendants.

Nowhere does it.appear upon what cause of action
the original judgment was founded. If it was for a tort,
or for the purchase-money of the horse, the debtor was
not entitled to a supersedeas. Constitution of 1874, Art,
1X, Sec. 1. It devolves upon the claimant of an exemp-
tion to show that he is entitled to the privilege. Thomp-
son on Homesteads and Exemptions, Sec. 879.

The plaintiff evidently supposed that this matter
was concluded by the judgment in the proceeding for
mandamus. And this may be so with regard to the
Justice, who was the defendant in that action; although
the writ was improvidently granted, since, the ultimate
object that was sought, being impossible of attainment,
it must necessarily have proved futile. High’s Extraor-
dinary Legal Remedies, Sec. 14. But Bone not having
been a party, could not be bound by any judgment ren-
dered therein.

o> Oices  Now the Justice was not liable to an action for dam-

for official
act

ages on account of any of his officialacts. Whereverthe
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state confers judicial powers upon an individual, it con-
fers them with full immunity from private suits. This
rale applies alike to the highest judges in the land and
to the lowest officer who sits as a court and tries petty
causes. ‘

And it apphes not in respect to their judgments
merely, but to all process awarded by them for carrying
their judgments into effect. Cooley on Torts, 408-9.

Cason’s remedy, on the refusal of the justice to issue s. Super-
the supersedeas, was to appeal to the Circuit Court. Act 3&5;: ::
of March9,1877, Sec.1. Winter § Co. v. Simpson, 42 Ark., ,
410. .

By failing to appeal, he waived his exemption.

Affirmed.

PLATT V. SNIPES.

1. Nores aNp BiLis: Accommodation endorsers: Consideration :
Fraxd.

Mrs. Moreland as executrix of her deceased husband, by the ad-
vice and atthe request of Lovejoy of the firm of Lovejoy & Co ,
sold a portion of the property of the estate to pay an account of
$200 which the firm had against her husband ; Lovejoy agreeing
to buy enough to pay the account. At the sale Lovejoy pur-
chased to the amount of theaccount and took the property pur-
chased in full discharge of the debt. He then let ‘Hinton take it,
between whom and the firm there was a private arrangement
that he should execute his notes to her for the property. This
was done, and she then indorsed them to the firm at the request
and by the advice of Lovejoy in whom she placed implicit con-
fidence, and to whom she looked for advice. She did not know
Lovejoy's object in putting it in that shape, and neither he nor
she intended anything but to give the firm the right to collect
the notes from Hinton without making her in any way respon-
gible, and solely for the benefit and accommeodation of the firm.
Aferwards, Lovejoy died and the surviving partner sued on her



22 SUPREME COURT OF ARKANSAS,

Platt v. Snipes.

endorsement. Hevp: That the facts were a good defense at
law ; the endorsement being without consideration and for the
accommodation of the endorsees :(—also a good defense in equity,
being a fraud in the surviving partner to abuse the confldence
reposed in Lovejoy ; and her expression of concern on hearing
of the failure of Hinton to pay the note, and asking indulgence
from the firm, in ignorance of her rights, ought not to estop her.

2. SaME: Endorsement: Want of eonsideration for.

Want of consideration for an endorsement is a good defense to a
suit on it by the endorsee where no new credit is given by him
to the maker of the bill or note, or any former party, on account
of the endorsement, and where no considerations moved the en-
dorser.

APPEAL from Lonoke Circuit Court.
Hon. F. T. Vavenan, Circuit Judge.

George Sibly for appellant.

1. The term “ protest waived” has by general usage a
legal signification which includes all those acts which by
law are necessary to charge anindorser. Parsonson Notes
&e., Vol. 1,578 : 1 Comstock N. Y. 186: 8 Denie 16. It is
a technical term to dispense with protest, notice of de-
mand and non-payment, &c.

2. A note endorsed after due is payable on demand.
14 Ark. 336. The indorsement in blank by the payee of
a non-negotiable note authorizes the holder to write over
1t a guaranty. The note in this case comes within the
rulein Edwards o Bills and Notes, 650—38. Mrs. 8. not en-
titled to notice, Ib. 633—6, supposing she had not waived
it. But having waived it, she cannot complain. 2 Bur-
rells Law Dict. 349. Title Protest: 10 Reporter 820.

See also Smith’s Merc. Law p. 322 : 13 Reporter 602 : 14
Id. 784 : 14 Id. 728 ; Story on Notes p. 68, Sec. 63 p. 109,
Sec. 104, p. 125, Secs. 117 and 118 and notes: 1b. Sec. 128
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and notes, Sec. 148 : Broom’s Leg. Max. 626 ; Edwards on
Bills and Notes Sec. 248—261; Ky Law Journal, 335.

EakiN, J. In a suit, by attachment, before a justice
of the peace, Platt as surviving partner of Geo. F. Love-
joy & Co., recovered a judgment aguinst defendant Mary
A. Snipes, (formerly Moreland) upon two notes; which,
with their endorsements, are as follows:

$99.58. One day after dute I promise to pay to
M. A. Moreland, ninety-nine and 58-100 dollars, for
value received, with interest at ten per cent. per annum,
trom due. This the 29th day of Decemb. 1871.

J. L. HINTON [sE L].

Endorsed “ MaRrYy A. MOREL4ND.”

“For value received I assign the within note to Geo. F.
Lovejoy & Co. protest waived. This Ist day of Junuary,
1872. MARY A. MORELAND.”

$110.00. One day after dute I promise to pay to
M. A. Moreland executrix of the estate of L. H. More-
land deceased or order, one hundred and ten dollars, for
value received, with interest at ten per cent. per annum,
from due. This 29th day of Dec’r 1871.

J. L. HINTON. [sEar.]”

Endorsed.

“For value received I assign the within note to Geo.
F. Lovejoy & Co. MARY A. MORELAND.”

“Protest waived. MARY A. MORELAND.”

The defendant appealed to the Circuit Court, where,
upon a trial by jury, there was a verdict in herfavor. A
motion, by plaintiff for judgment, non obstante veredicto,
was overruled. Also a motion for a new trial. A proper

bill of exceptions was taken and the plaintift appeals
here.
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The complaint, which is in writing, sets forth the notes
with their endorsements; and makes the allegations
which are usual in an action against an endorser.

The defendant is the executrix of the will of her de-
ceased husband, Moreland, who died indebted, by open

“account, to the firm of Lovejoy & Co. She states, in her

answer, that Geo. F. Lovejoy was the active busineas
manager of the firm, and advised her to sell some of the
personal property of the eéstate to pay this account; that
he agreed, in behalf of the firm, to become the purchaser
of an amount sufficient for the purpose; that, relying
upon that advice and promise, she made a sale of a con-
siderable quantity of personal property ; and that Love-
joy purchased for the firm, to the amount of $209.568
“ which amouut he took, and accepted, and received, in
payment in full, and in liquidation of the claim of the
said indebtedness of Geo. F. Lovejoy & Co. against the
said estate.”

She proceeds, then, to explain the execution and trans-
fer of the notes,saying; that there was a private arrange-
ment between the firm and one J. L. Hinton, to which
she was not a party, and in which she had no interest as
executrix, or individually, that the purchase was made
by the firm for the benefit of Hinton ; and it wasarranged
that he was to execute two notes for the property, one
to herself individually, and one to her as executrix, which
are the notes sued on; that Hinton was not in fact the
purchaser at the sale; that the matter was put into that
shape at the request of said Geo. F. Lovejoy in whom
she reposed implicit confidence, and to whom shelooked
for advice. It was done wholly at his instance and for
the benefit and accommodation of his firm. That she
would not have extended credit to Hinton, or taken his
notes for the property without security. All that she in-
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tended, or that''said”Geo. F. intended, was to pass
to the firm the right to collect the notes’ from Hinton,
without making herself in any respect liable. It was all
done after said firm had purchased the]property. Hin-
ton did not buy it. She did not know then nor does she
kuow now, why said Geo. F. desired the matter put in
that shape. She knew nothing about law or business,
but reposing implicit confidence in Lovejoy, she yielded
to his request without questioning his reason.

8he sets up in another paragraph, her marriage with
8nipes pending the suit, whereby, as she contends, it was
abated. She does not appeal, however, and that need
not be considered. The cause was tried upon its merits.

8he pleads, further, want of demand and notice; and
aleo, amongst other things, that she only wrote on the
papers “ protest waived,” and signed’it, and that the
other portions of the endorsements were added. It may
be said in passing that this would not vitiate them, asan
endorser in blank gives any holder the right to fill up the
blank with all that is legally implied by a blank endorse-
ment, though not with any special provision affecting the
general rights of an endorser according to commercial
law and usage. He may make the endorsement special
to bimself, a8 payee, for instance, for that privilege is
implied.

There was enough in this answer to constitute a good 2. Ex-
DOR 8 K-

defense, if not at law, certainly at equity. It was a pleax

ENT :

by one endorsing for the accommodation and convenience o siders-

of the indorsee, that there was no consideration for the
contract. This may be done in a suit between the im-
mediate parties to the contract of endorsement, where
no new credit is extended by the indorsee to the maker,
or any former party, on account of the ehdorsement, and
where no consideration moves the endorser.

tion f
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“ That is to say,” says Mr. Daniels in his work on ne-
gotiable instruments Vol. 1st p. 146, ‘“between the im-
mediate parties to any contract evidenced by the drawing,
accepting, making, or indorsing, a bill or note, it may be
shown that there was no consideration; or that the consid -
eration has failed; or a set off may be pleaded ; ‘butas be-
tween other parties, remote to each other, noue of these de-
fenses are admissible.” The plea is substantially this,
that after the agrecment to dispose of the goods to Love-
joy & Co. had been carried into effect, and the goods had
been in effect appropriated to the debt, Lovejoy & Co.
were minded to let Hinton have the benefit of the pur-
chase, and, to subserve their real or supposed conven-
ience, induced the defendant to put the matter in this
shape, so that they might sue Hinton if necessary, as the
assignees of herself and ot the estate of Moreland. If
the plea be true, she derived no advantage from that, and
none was meant for her. .The plea was good at law.

Beyond question it was a good equitable defence, be-
ing a clear case of confidence reposed and abused, by a
partner of the firm which seeks to reap the fruits of the
transaction. It is due to the memory of Geo. F. Love-
joy, however, to add that the defendant absolves him of
fraud. He is now dead. He meant doubtless what he
was supposed to mean. The fraud would be in allowing
the surviving partner to convert into an abuse of confi-
dehce, what was intended to be in good faith. There
was no motion by either party to go over to the equity
gide. The cause was tried by a jury on its merits, and
there is no room now fur a motion for judgment, non 0b-
stante. If the facts set up in the answer be true there is
no cause of action left. Questions affecting consideration
as well as questions of fraud admit of parol testimony.
It is unnecessary to enquire whether a waiver ot protest
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in this case meant'a waiverof demand and notice, or what
it did mean. If there were no consideration, or if the
enforcement of the contract would be inequitable, the
defense would be still good if demand and notice had been
expressly waived.

The court on request of the plaintift properly instructed
the jury, that the endorsement imported a consideration,
and that the onus was on the defendant to show there
was none; also, what if not strictly correct was in his
favor, that if the defendant endorsed the notes when
past due, and waived protest, no notice of demand and
non-payment was necessary ; and that if defendant re-
ceived any consideration or benefit from the netes en-
dorsed, or, if the endorsement was made for a consider-
ation, she would be liable.

None of the instructions, save one, asked by the de-
fendant were given. What that was we must partly con-
jecture, as this whole transcript was a remarkably care-
less one, full of repetitions and omissions. It is suffi-
ciently clear however, that the court meant to say, that
if the defendant should be found to be a mere endorser
of past due notes, and the plaintift or holder failed to ap-
ply within a reasonable time for payment, (unless such
presentation was waived), and give notice to the defend-
ant of non-payment, she became thereby discharged from
all liability. There is some obscurity in the meaning and
intended application of this instruction, unless it be con-
sidered as]purely abstract. The defendent was not a
mere endorser, in the'sense of being an endorser in blank.
Bhe had waived protest, which the court had already
told the jury dispensed with the mecessity of demand and
notice.

The evidence tends to support the positien of defend-
ant taken in her answer. The jury could not under the
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instructions have based their verdict upon any idea that
demand and notice were necessary. It follows that it
maust have been found upon the defense of no considera-
tion, or the equitable considerations springing from the
confidential relations between herself and Geo. F. Love-
joy. In neither case should it be disturbed.

Assuming the facts, which we must suppose the jury
found, the verdict commends itself to every one’s sense
of justice. The debt was not Mrs. Moreland’s. She
might have required it to be probated, but was willing
to give up effects of the husband to save trouble. If that
were wrong it does not look well in the firm to complain.
Other creditors or distributees might. In strict law she
might and should have taken Hinton’s notes secured,and
would have been bound oply to pay over the proceeds

. upon order of the court, without any personal liability
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on her own part. 8he was induced to give up goods
enough to pay the debt, and the firm let Hinton take
them. To accommodate the firm she put the matter in
the shape of a sale to Hinton, without any care for secu-
rity, or any possible benefit to herself. Her endorsement
was gratuitous, in compliance with trusted adyice. She
afterwards, on being advised that Hinton had not paid,
wrote a letter to the firm, expressing concern, and beg-
ging favor. It would be hard on the woman, to allow
her to suffer, from natural expressions of apprehension
springing from ignorance of her rights.
Affirm.

BRYAN ET AL v. WINBURN ET AL.

1. EQurty JURISDICTION : 7o remove cloud from title,
Unless the plaintiff’s title is @ mere equitable one, incapable of ef-
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fectual assertion at law, possession is necessary to give a court
of chancery jurlsdiction to remove a cloud upon it.

2. LANDLORD AND TENANT : Tenant disclasming possession.
A tenant in possession cannot disclaim his landlord’s title without
surrendering possession to him. He cannot collude with and
attorn to another to the prejudice of his landlord.

3. MARRIED WOMAN : Deed: Acknowledgment.

Since the adoption of the constitution of 1874 a married woman
ean convey her separate property the same as if she were single;
and where she joins her husband in a deed of her land, and also
relinquishes dower, the deed will convey the fee, though she ac- |
knowledges only the relinquishment. ' )

APPEAL from Nevada Circuit Court in chancery.
Hon. C. E. M1TcHELL, Circuit Judge.

Montgomery § Hardy for appellants.

A party asking equitable relief in removing cloud from
title, must be in actual possession of land, or they must
be wild or unoccupied, or not in the actual possession of
another : otherwise the remedy is complete at law. 27
Ark., 233; 24 Id. 431 ; 29 Id. 612. The evidence clearly
shows that appellees were not in possession at the com-
mencement of the suit.

The deed, and certificate of acknowledgement, from
Bell and wife to Georgia E. Winburn, are defective, and
appellee acquired no title. 32 Ark,, 453; 33 Id. 432.

Plaintiffs were guilty of laches in* not recording their
deeds, until long after the deed to Bryan and Warren
was recorded, and in not asserting their claim, until
Bryan et al had taken possession under their purchase,
and had the tract surveyed into lots and blocks.

Smoote § McRea tor appellees.

1. Even if the deed from the Bells was insufficient to
carry a good legal title, it invested Mrs. Winburn with
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an equitabletitle;;good in chancery against purchasers
with notice of her equities. 29 Ark., 548; 80 Id. 110.
The deed having been executed since the adoption of the
present constitution, was good without any private ex-
amination, or any acknowledgement at all, against sub-
sequent purchasers with unotice, especially as appellants
do not claim through Mrs. Bell. Inserting a relinquish-
ment of dower was a mere mistake of the scrivener who
drew it. 36 Ark., 335; 4 Mass., 63; 3 Pick, 149; 6 Wen-
dell 213; 3 V., 420.

2. The evidence abundautly proves the deed from the
Bells to appellee. But if it did not, the answer fails to
deny it except in an indirect, evasive and equivocal way.
33 Ark., p. 222-227.

8. Appellants purchased, if not with actual, at least
with implied or constructive notice, which in law and
good conscience is sufficient. 16 Ark., 340; 27 1d.6-27;
30 Id. 250; 29 Iil. 80; 15 N. Y. 354; 10 Watts 67; 6
Wendell, 218. Notice to Warren was notice to Mrs.
Bryan. Their relationship was much closer than tenants
in common, 18 Pa. St. 157; 14 Ark.,69. She was also
affected by notice to her agent Thos. J. Bryan, who trans-
acted the whole matteron her pirt. 29 Ark., 99 ; 3 Penn.,
67; 1 Hall, 480; 15 N. Y., 637; 4 Mass., 637; 64 N. Y.,
159 ; 2 Hill 451.

It is conceded that Johnson had notice. 13 Peck, 460.

Actual possession is notice.

4. The weight of evidence proves that appellees were
in possession, but this case does not depend upon the
clearing away a cloud, to give juriadiction. There is the
question as to the lost deed, and the equitable title under
the Bells to be passed upon. 37 Ark., 643-169-187.
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Swrre, J. This was a bill to removd a cloud upon Mrs,
Winburn’s title to a lot in the town of Prescott and to
quiet her bosseesiou. The tract of forty acres, of which
the lot once formed a part, originally belonged to John
J. Thomas. He sold and conveyed it in May, 1876 to
John D. Anderson upon a credit. Anderson caused it to
be laid off into blocks and lots as an addition to the
town. In December, 1876, Auderson »old off some of the
lots by public auction. The defendant, E. A. Warren,
was Anderson’s agent in conducting the auction sale,
The lot in controversy was bid off by one Bell and the
purchase mouney paid to Warren, who by Anderson’s di-
rection paid it to Thomas, the original vendor, or gave
Thomas his note for the amount. Anderson made a deed
to Bell’s wife, and in this deed Thomas appears either to
have joined, or to have endorsed upon it a relinquish-
ment of all right to go upon the lot for the balance of
purchase-money due him. This deed was never recorded
and has since been lost. On the 9th of March, 1877, Bell
and his wite conveyed to Mrs. Winburn. Mrs. Bell joins
in the granting clause of the deed, which contained like-
wige a renunciation of dower on her part. And iun the
acknowledgement appended to the deed, the notary cer-
tifies only to the relinquishment of dower by Mrs. Bell,

This is the plaintiff’s title. The defendaut’s claim
arose thus: On the 27th of March, 1877, Anderson, be-
ing unable to pay for the forty acres of land, reconveyed
it to Thomas without any reservation or exception of
this lot. And on the same day Thomas sold and con-
veyed it to E. A. Warren and Mrs. Bryan; the latter act-
ing through her husband, who had actual notice of the
plaintiff’s title. Warren, as we have seen, was fully ac-
quainted with herrights in the premises ; and he, in fact,
afterwards signed a memorandum that it was only by
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neglect this lot ws not excepted in the conveyance made
by Thomas to himself and Mrs. Bryan.
The Circuit Court found the facts to be substantially
as above stated and decreed for the plaintiffs,
shEquiry It is contended that the plaintiffs were not in posses-
Thom: nove 8i0n When the bill was filed. Unless the plaintiff’s title
el #mbe merely an equitable one, incapable of effectual asser-
tion at law, possession is necessary to give a court of
chancery jurisdiction in a suit of this character. Law-
rence v. Zimpleton, 37 Ark., 643 and cases cited.

v lano- The evidence on this point is that, shottly after the deed
T enants Was made to them by the Bells, the plaintiffs took pos-

omim 1ina. session of the lot, built a house upon it and occupied it
pos-

semsion.” a3 & residence until they removed to the state of Texas ;
that they then leased it to a tenant, who remained in pos-
gession fourteen months and until he was informed by
the plaintiffs’ agent that they had sold it. The house-
keys were delivered to this proposed purchaser, who put
a schoolmistress in as histenant. But from apprehended
diﬂicdlty in the title, this party declined to consummate
his purchase. 'And when possession was demanded of
the school-mistress, she stated that she bad no other
place to go to and was allowed to remain. Afterwards,
as it appears, she colluded with the defendants and agreed
to hold under them.

- We think the plaintiffs had sufficient possession to
maintain this suit. The possession of the school-mistress
was their possession. A tenant in possession cannot dis-
claim his landlord’s title, without surrendering possession
to him. Clemm v. Wilcox, 15 Ark.,102; Miller v. Long,
99 Mass., 18.

aoo ¥ar It is further contended that the deed from the Bells
"'L"eea: and the certificate of acknowledgement, not being in the
edgemear.  form prescribed for the conveyances of the wife’s estate,
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are 80 defective as not to vest title in Mrs. Winburn, ac-
cording to the doctrineof Little'v Dodge, 32 Ark.,453 and
Wentworth v. Clark, 38 Id., 432. Perhaps this objection
has no great force coming from the appellants, who do
not claim through the Bells and who purchased with no-
tice of Mrs. Winburn’s rights in the premises, whatever
they were. But the deed was executed since the adop-
tion of the constitution of 1874, which enables a married
woman to convey her separate property the same as if
she were single. Mrs. Bell did join in the operative
words of grant, as well as relinquish dower, which last
estate, of course, she had not in her own lands. And al-
though her acknowledgment is defective, yet asbetween
her and her grantee, the deed might be good without ac-
knowledgement, or vest an equitable title. Stirman v.
. Cravens, 29 Ark., 548 ; Jackson v. Allen,30 Id.,110; Roberts

and wife v. Wilcoxon & Rose,86 Id.,355; Donahoe v. Mills,
41 Id., 421.

Affirmed.

PETTIGREW ET AL V. WaAsHINGTON COUNTY.

1. CERTIORARL: No substitute for appeal.

The writ of certiorari cannot be used as a substitute for appeal to
correct the mere errors of an inferior court.

2 APPEAL: Remedy when County Court vefuses lo grant.

When the County Court refuses to grant an appeal, or to act on the

application for it, it may be compelled by mandamus; and if
the time for appealing has elapsed it will be compelled to make
the necessary order by a sunc pro tunc entry.

3. CountTy CoURT : Jurisdiction over defaulting collector of school
taxes,

The County court has jurisdiction to render judgment against a
3——43
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defaulting collcetor and his surafies, for school taxes collected
by him and not.paid over.

4. PRACTICE . Objections to plaintiff's capacily lo sue.
Objections to plaintiff’s capacity to sue must be taken by demur-
rer or answer. It is tyo late to make them t> the judgment.
6. JupGE: Disgualification of.
It is too late after judgment, to object that the judge was disquali-
fied to try the case on account of consanguinity to one of the de-
fendants.

APPEAL from Washington Circuit Court.
Ion. A. B. GREENWOOD, Special Judge.

L. Gregg, for appellants.

The first objection made is by demurer to the jurisdic-
tion of the County Court, and its power to render judg-
ment.

If the County Court had not jurisdiction all subsequent
proceedings were invalid and any judgment for costs or
otherwise 18 void.

We submit that by act of the legislature of Febru-
ary 27, 1879, Acts 79, Page 13, all corporate powers were
taken away from the counties and it was expressly en-
acted that the counties should neither sue nor be sued.

Again, while the general Revenue law provides that
district school taxes shall be collected in the same man-
ner and by the same person as other taxes, yet there is
no statute authorizing the County Court to make settle-
ment for them or requiring the collector to settle them
with the County Court—See Section 5122 Gantt’s Digest—
and the County Court being a court of limited or pre-
scribed jurisdiction, we submit it could not go beyond the
authority by the act conferred upon it, even if previous
revenue laws on other subjects had authorized a settle-
ment with the collector when the act creating these pe-
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culiar districts aiid'authorizingthése taxes, had given no
such authority.

The statute not only declares that Counties shall have
no corporate powers and that they shall not sue or be
s ued, but distinctly enacts that each school district shall
be a body corporate with power to sue aud be sued, &c.
&c.,. See Sec. 53, page 71, Act 1877. And hence each dis-
trict was the only proper party to sue for a right with-
held or a wrong done it.

The County Court certainly had no general jurisdic-
tion authorizing it to bring in alleged sureties on a col-
lector’s bond and litigate with them, if there was not
statutory power for so doing.

The Constitution, Sec. 20, Art. 7, as well as the statutes,
declares a judge shall not preside in a cause whete
“either of the parties shall be connected with him,” &c-
Does this not deprive him of jurisdiction to try a cause
wherein his son was a party ?

And when his son was brought before him in this case
did he not know judicially, as well as personally, that
Thomas J. Mullins was his son? He was bound under
the Constitution to certify this case to the Governor for
the appointment of a judge, &c. See Sec. 86, Art. 7, Con-
stitution 1874. In Freeman on Judgments, Sec. 146, it is
said the action of any judge in a matter wherein he is
interested is coram mon judice and void. See 5 Picker-
ing 483, and Coffin v. Cottle, 9 Pick. 287 and Sigourney v
Libley 21 Pick. 101, Gray v. Minot 8 Cush 2562, State v. Cas-
tleberry 23 Ala., 85 and Sec. 144 of Freeman on Judgments,
thisauthority says, parties cannot waive objections to re-
lationship and the judgment is void. See Converse v.
MeArthur 17 Barb. N. Y. 410 and 41 Barb. 200, Hall v.
Thayer 105 Mass. 219 and other cases cited by Mr. Free-
man.
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The 'next-error'complained of is that the County Court
refused to grant an appeal upon’ application made and
bond filed. At the first term afterwards the county judge
disapproved of the appeal bond, not because the signers
were not amply good, but_because they were litigants in
the case.

But this was quite immaterial. The appeal should
have been allowed as a matter of right—Sec. 1193 Gant’s
Dz_qest—and bond or no bond only determined the right
to a supercedeas.

As found by the Circuit Court, the county court at its
next session adjourned the hearing in the case to a cer-
tain hour dnd before the hour arrived without notice ad-
journed his court, &c, and without fault or laches on the
part of appellants, deprived’them of the right to appeal.

Mandamus could not then issue (High on Extraordinary
Legal Remedies, Sec. 14, P. 15) because there was no court
in session to allow an appeal and no appeal could be
granted at the next term by reason of that being beyond
the time allowed by law ; hence the only remedy the law
afforded was certiorari.

Upon the return of which under Sec. 1196 the Court
was empowered to hear and determine the, same, and
correct any erroneous proceedings and the next section au-
thorized the hearing of evidence dehors the record, &e.
See also Sec. 1197.

These statutes modify the general rule and give lati-
tude to reach the merits of the case. 25 Ark., 518; 37
Ark., 318.

The Circuit Court upon the evidence found the fact that
appellants had been deprived of their right of appeal with-
out fault or laches on their part, but rejected the practice
of hearing the case upou its merits. , It also found specifi-
cally that the county had no interestin the money sought
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to be recovered and the County was the nominal plaintiff
and that the county was not a body corporate or other
person and had no capacity to sue, and that the judgment
was rendered in faver of Washington County for the use
of certain school districts, and yet rendered a judgment
affirming the proceeding and judgment in the County
Court. And the Circuit Court on appellee’s motion
quashed the writ as to all of appallants but one, and re-
fused to quash it as to him, and adjudged that the judg-
ment of the County Court be affirmed in part and quashed
in part.

This, we submit, was a palpable error. Upon appellee’s
motion the Court was legally bound to quash the writ or
overrule the motion. As a Court of Law, it could not
divide a judgment and quash it as to one and affirm it as
to the others. See Freeman on Judgments Sec. 136. He
says a judgment void as to one is void as to all.

How strange to assume that when A, B and C are
equally liable and sued together, A and C must pay the
_ claim and B be discharged because he is a son of the
judge, his discharge being for a want of jurisdiction in
the court and not upon any defense personal to himself
—such never was the law. See Shuford v. Cain 1 abb. U.
8. 302.

Kitchens v. Hutchins 41 Geo. 620, Com’l Bank v. Wilson
14 Grants ch. 4713. C. M. L. Ins. Co. v. Cloar 36 Mo. 392

B. R. Davidson for appellee.

The relationsphip of the party to the judge was made
known for the first time in the circuit court. No objec-
tion was made to the judge below and unless made was
waived.

Gantt's Digest Sec 1159 ; 12 Ark., 191; 19 Ark., 97;
White v. Reagan, 25 Id. 622.
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But this'would-not-affect this cause as the judgment
was quashed as to the relative.

The second ground is that the county court had no ju-
risdiction as to the subject matter. Acts 1874-5 p. 144
Sec 78. Acts 1879, p. 115 Sec. 8 sub’d 8. Acts 1875, p. 67,
Sec. 41.

Thirdly, it was claimed by appellants that the county
had no interest and was an improper party to the proceed-
ing. The school tax by the acts referred to must be lev-
ied by the county court and collected like any other
tax. Theonly forum authorized to make the settlement
was the County Court. 14 Ark., 170; 24 Id., 143.

Lastly it is assumed that the county had no legal ca-
pacity to sue. It is assumed that this is a suit brought
and prosecuted by a county instead of a settlement under
statute by the County Court. The act Feb. 27, 1879 had
no reference to settlements of this character. This set-
tlement was made with the sherift by the clerk, and was
conclusive after approval by the court, and spread upon
the record. 14 Ark., 170; 22 Id., 236 ; 24 1d., 551.

Certiorari could not be resorted to to open up the set-
tlement with the sheritt. If there had been error in the
settlement the statute provides that it may be corrected
on motion at any time within one year. Gantt's Dig.,
See. 5280.

The defendauts had a right to appeal and if denied
them by the county judge, could have obtained it by
mandamus or could have obtained an appeal by applica-
tion to the clerk of the circuit court. Gantt’s Dig., Sec.
1193, 1057.

It is not enough that a party wmay bave been deprived
of an appeal ; he must also show that there is error in
the record or the court cannot quash upon certiorari.
23 Ark., 107; 21 Ark., 426; 17T Ark., 440; McCoy v. Co.
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Court Jackson Co., 21 Ark., 475; Jefferson Co. v. Hudson,
92 Ark., 595.

If the case is to be made out by collateral facts certio-
rari will not lie. 29 Ark., 179 ; 21 Ark., 426.

It is assumed that the collector’s bond was joint and
not several. The record shows nothing of the kind, and
such is not tl‘ie case. If the action may be joint or sev-
eral the judgment may be quashed as tosome and affirmed
as to others. Freeman on Judgments, 136; 11 N. Y., 294~
301; 10 Okhio St. 451 ; 24 Okhio St., 87-96.

Our statute has made all joint obligations the same as
joint and several, and all or a part may be sued, andif all
are sued judgment may be rendered against all or a part.

Gantt’s Digest 3587, 4480, 4479, 4702, and 4704.

SuitH, J. By a settlement had by the county clerk
with the collector ot the revenue of Washington County,
for the year 1879, it was ascertained that special school
taxes belonging to various school districts, aggregating
more than $2,300, had gone into the hands of the col-
lector, but had not been paid into the county treasury.
A scire facias was issued against him and his sureties to
appear in the County Court and show cause why judg-
ment should not be rendered against them, for the amount
of the defalcation. They appeared and by demurrer
questioned the jurisdiction ot the Court. This point be-
ing determined against them, they answered. A trial
was had and judgment rendered in favor of Washington
County.

It was sought to quash this judgment upon certiorari. L CrE -
This writ cannot be used as a substitute for appeal for "knsri.
the mere correction of errorsof aninferior court. IHaynes oo for ape

v. Semms, 39 Ark., 399 and cases cited.
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It was alleged in the petition and found as a fact, that
the petitioners had lost their right of appeal from said
judgment without laches or fault on their part. The
judgment was rendered at the July term 1882 of the
Washington County Court. The law then in force re-
quired the appeal to be taken at the same term or the
next succeeding term. Gantt’s Dig. Secs. 705,1193. An
appeal was prayed orally at the July term,andin writing
at the next term, and an appeal bond was filed, which
the court disapproved because it was executed only by
the defendants in the judgment, withoutsureties. How-
ever, no action was had as to the grant or refusal of the
appeal. The application was set down for hearing at 9
A. M. of a certain day, at which time counsel attended,
but the court had adjourned an hour before to the next
regular term.

Now the right to appeal being absolute, without regard

Pel sourt o to merits, if the County Court refused to grant the ap-

grant ap
peal.

peal, or to act upon the application, the remedy was by
mandamus to compel it to discharge a plain duty, in the
performance of which it was invested with no discretion.
Nor was this remedy an ineffectual one, by reason of the
fact that the County Court had finally adjourned for the
term, and the next term would be too late to appeal;
gince at a subsequent term it might have been compelled
to make the necessary order by a nunc pro tunc entry.
McCrary v. Rogers, 85 Ark., 298.

The circumstances detailed might furnish groumd to
enjoin the execution of the judgment, if the defendants
have any meritorious defense to theaction. But nothing
is disclosed to invalidate the judgment itself. The court
which rendered it had jurisdiction both of the subject
matter and of the persons of the defendants. Gantf’s
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Dig. Sec. 5279; Christian v. Ashley County 24 Ark., 142 and
cases cited.

8ec. 41 of the act of December 7, 1875, is a re-enact-
ment of Sec. 5422 Gantt’s Digest, which requires all taxes
for school purposes voted by any school district to be
levied by the County Court and to be collected by the
same officer, at the same time and in the same manner,
+ a8 county taxes, and to be paid into the county treasury.
The County Court was, therefore, the appropriate forum
for adjusting the liabilities of the collector and his sure-
ties for these taxes, and for coercing payment.

But it is insisted that the act of February 27, 1879, de-
prives counties of their corporate powers, and hence
Washington County had not legal capacity to sue. And
it is suggested that Sec. 63 of the Act of Dec. 7, 1875,
erects each school district into a body corporate.

The school districts are the ultimate beneficiaries of
the taxes levied for the support of schools. But the law
contemplates that the proceeds of such levies shall pass
into the county treasury, there to be disbursed on the
warrant of the school directors. To hold that the funds
may be intercepted on their way to the county treasury,
would disturb the harmony of the system, and introduce
confusion. The judgment should have been in favor of
the State, the obligee in the collector’s bond, or of the
county treasurer, the real party ininterest. Hunnicult v,
Kirkpatrick, 39 Ark., 172. It was in fact rendered in the
name of the county upon motion of the treasurer. This
wag matter of form rather than of substance. And since
the objection to the plaintiff’s capacity to sue for this
demand was net taken either by demurrer or answer,
it must be deemed to have been waived. Gantt’s Dig.
Sec. 4567,

Another objection to the judgment was, that the

8 Coun-

tion ove:
defsultin
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school taxes
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County Judge was the father of one of the defendants,
and so disqualified to try the cause. This also was waived
by fuilure to call the atention of the County Courtto the
fact of disqualification. The defendants were numerous
and it cannot be presumed that the presiding judge was
aware that hisson was a party to the action. Shropshire
v. State, 12 Ark., 190; Sweepster v. Gaines 19 Id., 96.

The Circuit Court quashed the judgment against the
son of the Connty Judge and affirmed it as to the other
defenaants. This is not an error of which the appellants
can tuke advantage. They were severally as well as
jointly liable. 1he plaintiff could, even after service,
have stricken cut the name of the judge’s son, and have
proceeded against them alone. Freeman on Judgments,
Sec. 136; Kitchens v. Hutchins, 44 Geo., 620. And they
may recover of him his due proportion of whatever
sum they may be compelled to pay.

Affirmed.

LeoNn LEvy. Ex PARTE.

1. Arpeat : Fyom County Court's refusal of liguor license.
Upon the refusal of a County Court to grant licerse to sell liquor
the applicant may appeal to the Circuit Court.

2. LiIQUOR : Discretion of County Court in gramting license to sell.
The County court bas the discretion to grant or entirely refuse
license to sell liquor at ail, in township or city wards, where the
county and township, or ward, have voted for license: but if it
license some it cannot arbitrarily refuse other applicants in the
same township or ward who are of good moral character and
comply with the requirementsof the statute; and when some
are refused, the Court should give its reasons, so that an appel.
late court may see whether a sound legal discretion has been ex-

ercised.
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APPEAL from Jefferson Circuit' Court.
Hon. J. A. WiLLIans, Circuit Judge.

N. T. White, H. King White, M. L. Bell, and U. M. & G.
B. Rose for appellants.

There can be no doubt as to the right of appeal from
the County Court. That is a constitutional right which
the legislature could not take away, even if it wished to
do so. )

Simpeon v. Simpson, 25 Ark., 487; O’Bannon v. Ragan,
30 Id., 181 ; Anthony ex parte, Id., 358; Pope v. Ashley 13
Id.; 286.

Although the legislature canmot take away the right,
yet it may regulate it. This has bcen done: by an act
which declares *‘ that appeals shall be granted as a mat-
ter of right to the Circuit Court from all final orders
and judgments of the County Court in this State,” and
which provides a method of taking such appeal. Aet.
1883, p. 49.

Any adjudication that affects a pecuniary or property

" right may be appealed from; as, for instance, an asses -
ment of property for taxation. Randle v. Williams, 18
Ark., 328,

If, in any case where the legislature has failed to pre-
scribe the method of taking an appeal from the County
Court, the cause may be taken to the Circuit Court by
certiorari.

Lindsay v. Lindley, 20 Ark. 581; Floyd v. Gilbreath, 27
Id., 683;

On the appeal from the County Court the cause is tried
denovo in the Circuit Court. Acts 1883, p. 50, Sec. 6.

As the right to an appeal undoubtedly exists, it is a
contradiction of terms to say that the Circuit Court, on
the appeal, is bound by the decision of the court below.
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If'the Circait‘Court has jurisdiction of the case at all, it
must have jurisdiction to decideit. ¢ Where a Court has
jurisdiction, it has a right to decide any question which
occurs in the cause.” Peck v. Jenness, 7 Howard, 624.

In our opinion the court below wholly misconceived
the decision made in Whittington ex parte, 3¢ Ark., 397.
In that case it was only decided that as the act of May
30, 1874, (Acts 1874, p. 49) provided that where the ma-
jority of votes is cast for license, ¢ it shall be lawful for
the Board of Supervisors to grant licenses,” it was not
incumbent on the Board to grant licenses as a matter of
duty, when there had been a vote for license ; that it is
still a matter of discretion in the tribunal, which cannot
be controlled by mandamus.

I

The act does not give any power to discriminate be-
tween persons equally capable of receiving license. Ac-
cording to its real meauning, and the construction placed
on it in the Whittington case, the court has only a discre-
tion ¢ to grant licenses,” or not to grant them. If the
legislature had intended that the County Court should
have the right to grant favors to some persons, and to
refuse them to others, not laboring under any disability,
certainly such an unusual intention would have been
clearly expressed.

II.

We deny that under our Constitution the legislature
has the power to authorize the County Judge to distrib-
ute a legally recognized right to pursne any particular
calling exclusively among his favorites. The proposition
is at variance with the most fundamental conceptions of
our form of government. The sale of ardent spirits may
be proscribed ; but, if it is legalized, it stands on the
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same basis as any other/calling; and no monopoly in it
can be created.

That Constitution says; ¢ Perpetuities and monopo-
lies are contrary to the genius of a Republic, and shall
not be allowed.” Constitution of 1874, Art. 11, Sec. 19.

“ The Geuneral Assembly shall not grant to any citizen,
or class of citizens, privileges or immunities which, upon
the same terms, shall not equally belong to all citizens.

Id., Art. 11, Sec., 19.

A monopoly is defined as ¢ The abuse of free commerce,
by which one or more individuals have procured the ad-
vantage of selling alone all the particular kind of mer-
chandise. A monopoly is alsoan institution or allowance
by a grant from the sovereign power of the State, by
commission, letters patent or otherwise, to any person
or corporation, by which the exclusive right of buying,
gelling, making, working, or using anything is given.”

Bouvier’s Law Dictionary.

It is obvious that thelegislature could not have granted
such an exclusive privilege to any eight persons in the
County of Jefferson ; it is equally obvious that what the
legislature cannot do directly, it cannot do indirectly.
We do not deny but that the legislature might, for the
purpose of promoting temperance, prescribe thatthe sale
of spirits should be made by certain officials with a view
to limit its use to medical purposes alone. But this is
not a case of that kind. The eight persons belonging to
the privileged class have an unlimited power of sale.
They are simply carrying on a well recognized branch of
commerce, and other citizens are forbidden to interfere
with their traffic, or to exercise the privileges which they
enjoy, not only on the sume terms, but on any terms what-
ever. The case is, therefore, one of monopoly, pure and
simple, without a single mitigating or doubtful feature.
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Bee inpownt 26 Conn. 19; 11 Coke 84; T Paige Chy 261;
16 Wall 102; 46 I1ll. 396; 18 Ohio St. 293; Cooley Const.
Lim 390; Ib. 391-2-3.

W. E. Hemingway, Amicus Ouriae.

We submit that the County Court had the right to
license only so many saloons as it thought necessary to
carry on the trade; that appellant has been restrained
of no liberty he previously had, and hindered in notrade;
that the action of the County Court has taken nothing
from any one; was in derogation of no individual rights,
and not subject to the objection of monopoly.

The law invests the County Court with full discretion
to grant or refuse each application for license, consider-
ing the fitness of the traffic and of the person to engage
‘in it, and the demands and convenience of the people in
the loclity in which it is to be conducted.

The appetites of man demand liquor; experience dem-
onstrates that ’tis best for him and the public that he buy
it from a saloon regulated by law. Experience has fur-
ther shown that the number of saloons should not be
greater than is necessary to supply the absolute demand
for drink. It should never be exceeded; what it is,
when it would be exceeded, must be determined by the
County Judge from his knowledge of the drinking habits
of the community, and its demands upon the trade.

Sec. 5718 Gantt’s Dig.; Acts’74 p. 48; Acts 1879, p. 34;
Acts 1881, p. 133; Whittington Ex Parte, 34 Ark., 394-6-1
&c.; 39 Md., 524; 6 Iredell, 327 ; 18 B. Mon. 15; 11 Gratt
655; 2 Duer 618; 1 Hill 655; 8 Mod. 309; 2 Jones N. C.,
288.

Saloons are not permitted for the benefit of the licensee,
but for public convenience. 24 Peck. 358; 82 Iowa, 249;
No one bas a right to a license. 34 Ark., 397; 18 B. Mon.,
15; 39 Mo., 524; 18 Wall,136.
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As to the power of the legislature to pass the act as a po-
lice regulation, see 11 Otto 819 ; Best. Stat. Crimes, Sec. 995;
16 Wall, 65,102; 18 Wall, 136; 24 Pick, 358; 40 Ind. 315;
32 Iowa, 249, &e.

EakiN, J. Leon Levy, under the Act of March 8uh, 1879,
as amended, applied to the County Court of Jefterson county
for a license to retail liquors in the city of Pine Bluff, ac-
compauying his petition with a sufficient bond, conditioned
as required by law. Oa the 7Tth day of January 1884, the
petition was rejected, and he appealed from the order to the
Circuit Court.

The matter was there heard upon a motion to dismiss the
appeal for want of jurisdiction. The court seems to have
treated the appeal as a petition for mandamus, which it over-
ruled and dismissed. Levy took a bill of exceptions and
appealed here. .

The bill of exceptions contains a statement of the facts,
with the motion for a new trial, and the order overruling the
same.

It appeared that at the last preceding general election, a
majority of the voters of the county, and of each ward
in Pine Bluff, voted in favor of lignor licenses; that
the application of petitioner for a license complied in
every respect with the law; that he was himself com-
petent to receive it, and of good moral character ; and that
the bond was good and sufficient ; that at the same term of
the County Court seventeen other citizens made, separately,
similar applications ; that the county court granted the peti-
tious of eight of them and refused the ten others, including
that of appellant; and that those whose applications were re-
jected were citizens of the couuty, with as good raoral char-
acter as those whose applications were granted.

Upon these facts the Circuit Jydge declared the law to be:
“ That under the laws of this State, the (ounty Court is
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clothed with the exclusive jurisdiction to grant or refuse
license for the keeping of dram shops, or drinking saloons;
and under that discretion, it has the power and authority to
grant to one or more applicants license to sell liquor, and
refuse it to all others; even if those refused are, in all re-
spects, equal to those to whom it grants license; and when
that discretion has been exercised hy the County Court, no
other court has the power or jurisdiction to enquireinto that
dircretion on an appeal or otherwise.”

Whereupon the court refused to disturb the order of the
County Court.

It will be observed that the effect of the declarations of
law upon which the court acted, is simply a disclaimer and
negation of jurisdiction to entertain the appeal; and does not
touch the question of abuse or mistake in the exercise of
the discretion. In view however of the public importance
of the subject matter we deem it expedient to consider all the
questions which the attorneys have meant to make, and
which they have considered as involved in the appeal.

The Act of March 8th, 1879 (p. 34 of Pampt. Acts), as
amended March 19th, 1881, after prohibiting, generally, the
sale of liquors without license, authorizes and empowers the
County Courts to grant licenses to keep dram shops, as fol-
lows: )

By Section 7, as amended, (See Acts 1881, p. 132) it is
provided that the question shall at each general election be
submitted to the people of each county, as to whether or not
license shall be granted for the sale of liquors for any pur-
pose in the county. By the 9th Section, as amended, it is
provided that if the vote of the county be not for licenses
none shall be granted in the county until after the next gener-
al election. Butif the vote be for license, “ then it shall be law-
ful for the County Court of such county, to grant licenses for
the purpeses aforesaid, to persons of good moral character,
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over the age of 21 years, within any township, town, or ward
of a city, in such county, where the ma)onty of the vote has
been for license.”

This court has held under a similar statute, (Whittington
ez parte 34 Ark., 39%.) that where the vote of the township
or ward, may be in favor of license, the County Court is not
bound thereby to grant it, but may still exercise a discretion
in determining whether any licenses should be granted in
the township or ward, and who may be fit suhjects of the
grant. In determining these questions or similar ones, the
court acts as a court, discharging the proper functions of a
court, invested with police powers, and making orders affect-
ing the general good of the citizens, with regard to their
local concerns. This is within the ambit of their constitu-
tional purpose. It is not like cases where occasional duties
of a political or ministerial nature are imposed upon particu-
lar boards or officers. (See Const., 1874, Art VII, Sec. 28.)

“The Circuit Court shall exercise a superintending con-
trol and appellate jurisdiction over County,” and other des-
ignated courts. 1. Sec. 14.

By the 1st Section of Act of Feb. 20th, 1883 (p. 49 Pamph. ; sppgac.

Acts) it is provided that “ appeals shall be granted as a mat- {;”"’&.i’;{;
ter of right, to the Circuit Court, from all final orders and l!qu::l i
judgments of the County Courts in this State.” By Section
6 it is provided that the Circuit Court shall proceed to try

all such appeals de novo.

We think it clear that an appeal lay in this case from the
County to the Circuit Court; and that the Hon. Circuit
Judge erred in holding that no other court had power or ju-
risdiction to enquire into the exercise of the discretion ot
the County Court on appeal; and in dismissing the cause
for want of jurisdiction.

It might suffice, in this case, and it is as far as this court
ordinarily goes, to remand the matter to the Circuit Court

4—43
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with''directions to hear and determine the cause upon its
merits, considering whether or not the County Court had
transcended or abused any discretion it might have in the
matter. Yet, in view of the public convenience we will con-
sider the merits, for the purpose of determining, once for all,
the only remaining point in the case, which is this:
\ & Discre.  Agsuming as settled that the County Ceurt had the right
Countyunder the popular vote to issue any number of licenses in the
frae'i%8city—and the disoretion to decline to issue any licenses at
@ all; does it follow that it had the discretion, or properly ex-
ercised it, after accepting the privilege to issue liquor li-
censes, and adopting the policy of doing so, to discriminate
between individuals equally meritorious and, without appa-
rent reason for the distinction, to grant license to some, and
refuse it to others ?

This court has held in the case of Lowman ex parte, 42
Ark., 370 that the refusal of the Circuit Court toapprovea
sheriff’s bond which appeared proper in form and sufficient in
surety, and where upon the record no reason appeared, nor
was suggested, for the refusal, beyond the will of the judge,
or outside of his private knowledge, was an abuse of his
sound judicial discretion.

This proceeds upon the ground that when a court refuses
to do an act which is in itself proper to be done, but the do-
ing of which, in a particular instance, is in the discretion of
the court, if the refusal affects the rights or interesta of the
public or of individuals, it must appear to bave some ra-
tional basis. If it appears to be merely arbitrary, it will be
considered an abuse.

There is no vested right in any one to have a liquor li-
cense, por such public necessity, in his case, as would bring
into play the decision in Lowman ex parte, regarding the
sheriff’s bond. The question must be determined by the
constitution and by the intent of the legislature.
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First, then, does the construction of the act, which con-
fers this privilege of discrimination violate any of the pro-
visions of the constitution? This question has never been
before us. The decision in Whittington ex parte, 34 Ark.,
394, went merely to the extent that the County Court had
the discretion, notwithstanding the vote of any township or
ward, to refuse to grant any liquor licenses to any one what-
ever; that is to say, to refuse to adopt the policy of granting
them. There is an allusion by the Judge delivering the
opinion, to a former act, (Gantt’s Dig. Sce. 5718) long since
repealed, which left it in the county court to determine both
the fitness of the traffic and of the persons to exercise it,and
a remark that there is nothing to contravene this in the act
then in question. But this expression was made with refer-
ence to the point before the court in the case then in judg-
ment ; and is to be confined to that in itsapplication. That
. point was the discretion of the County Court to refuse license
to any and everybody. The question of discrimination was
not raised. This is a case of first impression.

Sec. 19, Art IT Const. of Ark., declares that ¢ Perpetui-
ties and monopolies are contrary to the genius of a republic
and shall not be allowed.” The monopolies which in Eng-
land became so odious as to excite general opposition, and
and infuse a detestation which has been transmitted to the
free States of America, were in the nature of exclusive priv-
ileges of trade, granted to favorites or purchasers from the
crown, for the enrichment of individuals, at the cost of the
public. They were supported by no considerations of public
good. They enabled a few tp oppress the community by
undue charges for goods or servites. The memory, and his-
torical traditions, of abuses resulting from this practice, has
left the impression that they are dangerous to Liberty, and
it is this kind of monopoly, against which the constitutional
provision is directed. Not all the States have felt this ap-
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prehension.  There is'no indication of it in the Federal Con-
stitution. It has not been most usual, I think, for State
constitutions to inhibit monopolies, in governments whose
representatives come directly from the people, and are re-
sponsible to them.. Mr. Bouvier, in his Law Dictionary,
enumerates only three States in which monopolies were for-
bidden by their constitutions, Maryland, North Carolina and
Tennessee. He overlooked our state and may have overlooked
some others, but it is quite apparent that a great many of the
States have not considered such prohibitions necessary. It
is to be regretted that the States which have set up the in-
hibition, have not, with it, given us some more satisfactory
definition of a monopoly than can de derived from its literal
meaning, the ¢ sole power to sell,” or than can be gathered
from the oppressive measures of the Tudors and Stuarts.
Evidently, powers to sell, to be exercised by some, and not
by all, cannot be wholly prohibited, because that would ex-
clude the power to sell under license. It is no justification
of a monopoly that the right has been paid for. Most mo-
nopolies were doubtless granted on a quid pro quo basis.
Even now, I do not think a manifestand palpable monopoly,
such as a sole power to make and impori farm wagons, could
be sustained on the ground that the beneficiary had paid the
government a compensation. We are left to conclude that
the monopolies meant were such as, in England, had been
found detrimental and offensive ; such as were directed to
the aggrandizement of the wealth of the few; and which to
that end, restrained the subject from tue exeicise of occupa-
tions, which otherwlse would have been proper.

There are some trades and occupations confessedly danger-
ous to the public, either as to health, or safety, or morais.
Government has the inherent power to regulate or prohibit
them. It is not presumed that constitutions meant to pro-
hibit this salutary exercise of power. The retail of liquors
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is one of them. 'As lawful as any other, when permitted,
and as fully entitled to protection, it is nevertheless in
questions of giving or withhelding permission, considered as
dangerous.

If the legielature, recognizing this danger, had prohibited
the retail of liquors generally, making it unlawful to any one
to keep a dram shop, and had at the same time recognized a
certain public necessity or convenience to be met by the ex-
istence of a limited number of places for such houses; and
had provided that the assent of the people having been first
obtained, the County Court might grant such number of
licenses as it might deem best ; it would be just such a stat-
ute as the Jefferson Court construed this to be. Although
private profits might attend the privilege, they would not be
in the contemplation of the law, nor within its purposes.
The intention of such a law wonld be the relaxation of a
general prohibition for the benefit of the public in certain
localities upon the expression of the desire of a majority of
the inhabitants of those localities, and to do so only to the
extent which the proper local tribunal might deem best.
Although such a selection might result in an exclusive power
to sell in the hands of those selected, we think it could not
fairly be considered a monopoly in the sense of the constitu-
tional prohibition, but rather a police regulation forthe pub-
lic good. This view of a definition of a monopoly is sus-
tained by the court in The Slaughter House Cases, 16 Wal-
lace. See remarks of Mr. Justice Miller on page 65, which
are addressed to this point.

.

If the construction of the act adopted by the County
Court gives it an unconstitutional effect, it must, we
think, result from some other clause. There is another
which appellant relies on with much confidence, and
which we confess, presents greater difficulty.

8ec. 18 of same article provides that ¢ The General As-
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sembly shall‘notgrant to any citizen nor class of citizens,
privileges or immunities which, upon the same terms, shall
not equally belong to all citizens.”

. It must be conceded that the legislature could notem-
power the County Courts to do that, which the Constitu-
tion prohibits the legislature from eflecting. Of course
there are things which, on account of jurisdiction, must
be done by some special court, like the probate of a will,
or the appointment of a guardian, and which the legis-

“lature could not do directly; and in such cases, an inhj-

bition against the legislature would not necessarily affect

the court. But where a policy is forbidden it affects all
branches of government, and this clause must be taken
to forbid not only an act of the legislature, but any au-
thorization whatever by the legislature. Inotherwords,
if this power of selection, and of limiting the number of
dram shops, be, in its effects, in the constitutional sense,

a grant to some citizens, of privileges or immunities, de-

nied to other citizens upon the same terms, then the

County Court has misconstrued the act, and given it a

meaning which arrays it against the constitution.

A privilege ( privilegium in the old law) is quite a differ-
ent thing from a monopoly. It is, according to Burrell,
some peculiar right or favor granted by law contrary to
the general rule—an exemption or immuuity from some
general duty or burden—a right peculiar to some individu-
al orbody—a personal benefit or favor. (See Bur. Law Die.
in verb). An immunity is much the same. (Zb. in verb.)

Where theretailing of liquors is prohibited by the gen-
eral law, and some persons may sell it, obtaining license
therefor, and be exempt from prosecution, it is difficult
to distinguish that from a privilege or immunity. It is
expressly held to be a privilege in Austin v. State, 10 Mo.,
591, although no such constitutional provision as the one
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under discussion, was then urged.  Ifit be such, it fol-
lows, here, that if granted to one it must be granted to
all others upon the same terms. That is to say, those
who make application, tender the license fee and bond,
propose to sell in the township and ward, and as to whom
there can be shown no unfitness as to moral character or
otherwise. In other words,it would seem plainly to pre-
clude the County Court from making any arbitrary dis-
crimination. Yet the authorities are conflicting.

In Illinois it is settled that such discriminations cannot
be made. In City of Edast St. Louis v. Wehrung, 46 Ili.,
892, it was held that the court could not discriminate be-
tween persons, charging some a higher rate of license
than others, exercising the same calfing, under the same
circumstances, and with equal facilities for profit, al-
though an ordinance of a city might discriminate between
localities. A discrimination as to persons, without rea-
sons, was considered an abuse of discretion.

A late case, Zanonev. Mound City, 103 Ill., 5562, is one
very much like this. A city ordinance provided for the
issuance of dram shop license upon certain conditions.
Zanoni brought himself within the conditions, yet was
refused license. He applied for a mandamus,and showed,
a8 is done here, that he was in every respect a suitable
person, and that licenses had been issued to others. The
defendants, the municipal authorities, as in this case,
showed no excuse, justification or explanation of their
action. The court conceded that the authorities might
exercise & sound discretion, and refuse a license to unfit
persons, but could not exercise an arbitrary discrimina-
tion. The mandamus was ordered. The court says
that, “ Equality before the law isafundamental principle
of our institutions, and no reason is perceived why ap-
plicants for a license to keep a dram shop, who are suit-
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able persons to be licensed, should not stand on an equal-
ity before the law. Captious discriminations among men
of that trade, are as obnoxious as would be such discrim-
inations in regard to other trades.” The court concluded
also that the city authorities might lmit the number of
dram shop keepers to be licensed, but said that in such
casge to avoid favoritism and monopoly some provision should
be made for a fair competition. The People v. Villnge of
Crotty, 93 IU., 180, is cited as sustaining this view of the
law ; although, on its own grounds, the mandamus, in
that case, was refused.

The case of Zanone v. Mound City, supra, was decided
by a divided court, there being three dissenting mem-
bers. Yet in connection with the cases cited, it may be
considered as settling the law in Illinois, that such arbi-
trary discriminatiouns are net valid.

In Kentucky, although no similar constitutional restric-
tion concerning equality of privileges and immunities
was discussed, yet in the cases of the City of Louisville v.
Divers Parties, 18 B. Monroe, p. 15, it was held, on general
principles, that a discretion in a County Court to grant
or refuse liquor licenses was not an arbitrary one, but
would be controlled. It was held that there might be a
general refusal of every one, without any question of rea-
son, just a8 we have held here; and the City Council
might decide how many taverns licensed to sell liquor were
required in the city. This is an authority, certainly,
against an unlimited and arbitrary discretion, such as
the courts may not control.

The courts in North Carolina have taken about the
same view of the general question of discretion, which
has obtained in Kentucky. Judge Ruffin in 5 Iredell 327,
says : that the County Courts are not compelled to issue
licenses to every qualified candidate, but that the partic-
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ular license is within, the:sound legal discretion of the
court, holding, however, that the reasons for the refusal
should appear. At’y Gen'l v. Justices of Guiljord, (ubi
supra.

In other words, the power to give or refuse is held not
to be absolute. The learned Chief Justice quotes, ap-
provingly, the case of Young v. Pitts in 1s¢t Burrows, 556,
which arose under the act of 5 and 6 Ed. 6., prohibiting
ale houses without a license from two Justices of the
Peace. Lord Ma~srIgLD said: ¢ It must not be permit-
ted to them to exercise an arbitrary and uncontrolled
power over the rights of the people; that if they had no
reasonable objection against the applicant they ought to li-
cense him, and if they had they ought to give it.”” This is
very hard common sense, to say the least of it, and is inde-
pendent of constitutional restrictions.

In Missouri the courts seem to tavor the arbitrary
power of discrimination. State ex Rel. v. Holt Co., 89 Mo.
524. The matter there is not put upon constitutional
grounds, and the court refers to Austin v. State in 10 Mo.,
which treats a license as a privilege.

The courts of Virginia have reached the conclusion
that the discretion of the County Courts in giving or re-
fusing license in a particular case cannot be controlled
by any revisory process, but refuse to declare that they
have an arbitrary discretion, which they can exercise at
pleasure without responsibility. The control in this State
is given by appeal, and the authority of the Virginia
cases seems scarcely applicable, upon the main point now
discussed, although they had in their constitution a
clause to the effect that “ no man or set of men, are enti-
tled to exclusive or separate emoluments or privileges.”
The court, however, has not seemed to rely upon this
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clanse in the case which seems to have settled the prac-
tice in that state. Yeager ex parte, 11 Grattan 674.

In the case of the Commonwealth v. Blackington, 24 Pick-
ering, 352, the Supreme Court of Massachusetts held di-
rectly, that a law giving to County Commissioners the
right, at their option, to license as many persons as they
should think good for the public, was not in conflict with
the clause of their Bill of Rights, which is as follows:
“ No man, nor corporation, or association of men, have
any other title to obtain advantages, or particular and
exclusive privileges distinct from those of the community,
than what rises from the consideration of services ren-
dered to the public.” The court said they might putthe
decision on the ground that the law required of licensed
persons, some burdens for the accommodation of the
public, for which the exclusive privilege might be perhaps
a consideration, as in case of ferries; but preferred to
put the decision on the broader ground that the privi-
lege was not conferred as a privilege to the vendor, or
with a view to give him an exclusive right. That the
exclusive right is collateral to the peace and good order,
and security and morals of the community—and that
when these are the obvious purposes of a law, and the ex-
clusive privilege the means, the Constitution is not vio-
lated.

The reasoning is not very satisfactory, nor easily
grasped. What shall be the exact limit to which ex-
clusive privileges may exteud, if they be good in some
cases and not in others? The jurisprudence of Massa-
chusetts has its roots in a time when the worthy fore-
fathers of the generation rendering this opinion, were
extremely careful to fortify against all arbitrary powers
and abuses of the crown,and at the same time very prone to
hold up the hands of their own home rulers in the col-
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ony, in very arbitrary measures'to“'coerce good conduct
at home. The same principles were not always easily
adjusted for both purposes. So far as it goes, however,
snd the court of Massachusetts goes far, as authority, it
sustains the action of the County Court.

In the case of Blair et al v. Kilpatrick, 40 Ind., 815, it -
was held that a similar provision of the Constitution had
no reference to liquor lincenses. In that case the dis-
tinction made by the law, was between males and fe-
males, and to that, it is obvious the constitutional provis-
ion would not apply. It is intimated, however, that if
a distinction, as to this privilege, should be attempted
between a white man and a black one, it might alter the
case. ,

It has been held in Georgia that the court, under their
law, which in terms, however, is more mandatory than
ours, has no right to withhold license from any one ap-
plying and bringing himself within the requirements of
the law. State v. Justices of Morgan Co., 15 Ga., 4C8.

In Nebraska it seems to be held that courts have un-
limited and uncontrolled discretion as to each license ap-
plied for, but no constitutional question was made. State
v. Cass Co. Commr’s, 12 Nebraska 54. None could have
been well made, as their constitution prohibits only irre-
vocable grants of privileges and immunities.

So in Connecticut where a like discretion has been up-
held (Batters v. Co. Comr’s,49 Con.,479.) no constitutional
question was made, as their constitution seems only to
prohibit hereditary privileges.

In Mayor §c.,of Hudson v. Thorne, T Puaige Chancery
Rep., 261, Chancellor Walworth, upon equitable princi-
ples, held a city by-law to be unreasonable, and conse-
quently void, which would permit one person to carry on
a dangerous business, and prohibit another who has an
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equal/right,0from) pursuing the same business. This
principle seems directly applicable to the case now in
judgment, since the multiplication of dangers is the only
plausible ground upon which the County Judge could
base a refusal of a portion of the applicants.

Mr. Cooley, in his work on Constitutional Limitations,
lays it down as a maxim of constitutional law, by which
all enactments, and we may add, constructions of enact-
ments, are to be tested; thatthose who make the laws
“are to govern by promulgated, established laws, not to
be varied in particular cases, but to have one rule for
richand poor, for the favorite at court and the countryman
at the plough”—quoting from Locke on Civil Govern-
ment Sec. 142 (S8ee Cooley’s Const. Lim., Mar. p. 392.)

In Lewis v. Webb, 8 Me., 326, this principle is thor-
oughly recognized. The court say ¢ On principle it can
never be within the bounds of legitimate legislation to
enact a special law or pass a resolve dispensing with the
general law in a particular case, and granting a privilege
and indulgence to one man by way of exemption from
the operation and effect of such general law, leaving all
other persons under its operation. Such a law is neither
just nor reasonable in its consequences. It is our boast
that we live under a government of laws and not of men,
but this can hardly be deemed a blessing unless those
laws have for their immovable basis the great principles
of constitutional equality.”

The Honorable Judges of the County and Circuit Court
of Jefferson County, and the attorneys in this case, have
manifested a spirit of candor which is commendable, and
which evinces an earnest desire to be thoroughly advised
of the proper practice. They have discarded all techni-
cal advantages, but have been careful to present to the
courts in succession the naked question, whether or not
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the County Court, unider'the law).¢an without any reason
assigned, at its own option, grant licenses to some citi-
zes, and refuse them to others in every respect as well
qualified to receive them, and standing before the. Court
in all respects in the same light. We have endeavored
to meet the question in the same spirit, and to settle it
for the whole State, have gone somewhat beyond what
the case requires.

Upon a review of all the conflicting and modified
views, which have been expressed by the courts, a major-
ity of the court determiue : l

That any construction of law which gives to the Coun-
ty Court the power, arbitrarily to grant licenses to some
individuals, and refuse them to others in the same town-
ship or ward, equally as competent and as worthy, and
without any cause assigned, is contrary to the spirit of
our government and in hostility to the declarations of
our Bill of Rights, and a misapprehension of legislativ
intent. :

We think tbe discretion of the County Court extends
to determining whither or not any license at all shall be
issued in any particular township or ward, after that dis-
cretion may have been conferred by the vote of said town-
ship or ward, and by the vote of the county. But, hav-
ing adopted the policy by issuing any license, it has no
further discretion in a particular case, than to determine
whether the applicant has complied with all the require-
ments of the law, and is of good moral character, and,
we think, upon refusal, the grounds of the objection
should be shown, that it may be seen whether or not the
court has exercised a sound legal discretion in the matter.

In coming to this conclusion we have carefully weighed,
on one hand, the evilslikely to ensue upon a multiplicity
of licenses. We incline to think a few dram shopsin any
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logality, [ although mot perhaps as great a nuisance as
many, would be quite as pregnant with evils to the
morals of the community, as many. The actual supply
of intoxicating drinks would be, in each case, about the
same, and quite as easily accessible.

Upon the other hand we have considered the true
spirit of our free government as to the absolute equality
of citizens, the meaning of our provision against exclusive
privileges, the dissatisfaction likely to ensue from ground-
less discriminations, and the danger of corruption which
may grow out of favoritism, and the temptation to undue
inflences to secure the privilege. Nothing of the sort is
revealed by this transcript. The County Judge, as shown
by the nature of these proceedings, has been concien-
tionsly desirous of being advised as to his duty. But
shocking corruptions may grow out of the practice of an
uncontrolled discrimination.

This cause must be remanded to the Circuit Court to
be heard de novo upon the appeal, and to be decided in
accordance with the principles herein announced.

Hon. E. H. Exausg, C. J., dissenting.

‘%—”:2' WiLLEFORD ET AL V. STATE EX. REL., &c.
[}

" 73 60
1. MaANpDAMUS: When proper remedy.

Mandamus is an appropriate remedy where a public officer is
called upon to perform a plain and specific public duty positively
required by law, calling for the exercise of no discretion or offi-
cial judgment.

2. ELrcTIONS ; Duty of canvassing boards.
The duties of canvassing boardsare purely ministerial. They have
no judicial functions and no discretionary power to go behind
the returns for any purpose.
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3. SaME; Manner of conducting elections:~Statute divectory.

The board of canvassers can not reject a poll-book on account of
its being transmitted to the clerk through one not an elective
officer. Statutes concerning the manner of conducting elections
are directory, unless a non-compliance is expressly declarsd to
be fatal to the validity of the election, or will change or make
doubtful the result.

4. ErecTioN oF COoUNTY SEAT; Jurisdiction of Chancery: of County
Court: Appeal.

Chancery has no power to restrain the counting of votesin a
County seat election, for fraud or illegality. The jurisdiction is
in the County Court to purge the polls of fraudulent and illegal
votes, as an incident to its exclusive jurisdiction over all matters
pertaining to the local concerns of the county ; and from its de-
cision any person aggrieved may appeal to the circuit court.

5 INJUNCTION: Issued without authority void. A
A writ of injunction issued in a matter over which the court has no
Jjurisdiction is void, and no one is bound to obey it.

APPEAL from Prairie Circuit Court.
Hon. M. T. S8auxnpkrs, Circuit Judge.

J. E. Gatewood and S. P. Hughes for appellants.

Poll books must be returned by judge of election. Secs.
41,42, 43, &c., Acts 1875, p. 100. The statute is mandatory,
McCrary on Elections, Secs. 199-200.

The board of canvassers may determine whether what
purports to be, are the returns, 1b., Sec. 82. Proof of gen-
uineness of returns transmitted through private and unau-
thorized channels. Ib., Secs. 160, 441-2-3. In determin-
ing whether returns are genuine and ought to be openedand
compared, canvassing boards act in a quasi judicial character,
and are not to be controlled by mandamus. 1b., Secs. 331,
333; 3 Kans. 88.

If there is no mode for contesting an election for remov-
ing a county seat, then there is no remedy at law against the
85 fraudulent votes cast at Hazen, and injunction was proper,
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There/isl noomode/of contesting such an election, and in all
cases where it has been held equity would not restrain the
count of a vote, there was a remedy at law. McCrary, Secs.
220, 340, 318, 819; 41 Pa. St., 396; 17 Ohio St. Reek v.
Weddle ; 14 Ohio St. 315; Mosely v. Mack 30 Ark., 485.

Where no contest is provided for,'injunction is the remedy.
48 1il., 263; 77 Ib., 485. See election laws 1875, Acts 1875
p. 107, Secs. 76-7, 71 p. 106 and p. 83 Act 1883, prescribing
modes of contests for officers.  Also Story Eq., Secs. 26, 27 and
33 ; High on Inj. 801.

See ulso High on Ext. Rem. Secs. 32, 42, 43.

Appellauts bound to obey the injunction whether right-
fully or wrongfully issued. High Ext. Rem., Sec. 852, 1st
Ed. Ib. Secs. 847-9, 32, &c.

Geo. Sibly and Clark & Williams for appellee.

To count the votes as returned was the plain duty of the
canvassing board. It was a plain ministerial duty to per-
form, merely to count the votes as returned and certify to
the County court, which, alone, possessed exclusive jurisdiction
to hear and determine all questions of fraud, illegality or ir-
regularity. The canvassers had no authority to throw out
or refuse to count anything, and mandamus was the proper
remedy. Patton v. Coates, 41 Ark., —; 26 Ark.,100. The -
injunction was no defense, as the court had no jurisdiction to
award the injunction, and it was void. High on Inj. Sec.
1250, 1257; McCrarygon Elections, Sec. 220, 318, 840; 15
Kans. 500; 5 Oregon, 427.

The County Court has’exclusive jurisdiction. Const. Art.
7, Sec. 28, and the County Court must devise the machinery
to carry it into effect. The removal of a County seat is
clearly a local concern of the county. Under the present
Constituation giving County Courts ezclusive jurisdiction, the
County Court must first act before equity can interfere for
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fraud. The remedy, was|clearly by -contest in the County
Court. 17 Ohio 271.

Cite further 16 Wall, 203; McOrary on Elections, Sec.
81-2-4, 145, 166. :

8miTH, J. Pursuant to an order of the County Court, an
election was held in Prairie County on the 15th of February
1883, to determine whether the county seat should be re-
moved from Des Arc to Hazen. Returns were made to the
Circuit Clerk, who is ex officio clerk of the County Court,
and he called in two justices of the peace to assist him in can-
vassing the vote. Before the canvassers had performed their
duties, a bill in equity was filed by the citizens of Des Arc
and a temporary injunction wae granted by the County Judge,
restraining them from opening and counting the poll-books
of the townships of Carlisle, Tyler and Belcher, and from
counting more than 180 of the 265 votes that were cast in
Hazen township.

It was alleged that the returns from the three town-
ships first above named were transmitted to the clerk
through persons who were not election officers; but
there was no suggestion that the returns had been tampered
with. It was also alleged that 85 illegal and fraudulent
votes had been polled in Hazen. Pending this injunction
suit, a petition was filed by certain citizens and tax-payers
of the county, for a writ of mandamus to compel the clerk
and his associates to proceed with the count of the votes of
all the townships as returned to them, and to certify the re-
sult to the County Court to the end that it might be deter-
mined whether the proposition for removal had been carried
or rejected. The clerk and justices responded that they had
been enjoined, and set up the above mentioned frauds and
irregularities. Before the cause came on for hearing, the

Chancellor bad dissolved the injuction against canvassing the
5——43
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returns from Carlisle, Tyler and Belcher, retaining the bill,
however, to inquire into the 85 alleged fraudulent votes in
Hazen. So a peremptory mandamus was awarded against
the clerk and justices to proceed with their duties under the
law, as to the three townships whose returns had been irreg-
ularly transmitted to the clerk, but the writ was denied as
to the returns from Hazen. From this judgment both the
relators and the defendants have appealed.

L Mawoa-  Mandamus is an appropriate remedy where a pablic officer
prom b is called to perform a plain and specific public duty, positively
edy. required by law, calliug for the use of no discretion, nor
the exercise of official judgment. State ex rel. Ins. Co. v.
Moore; 42 Ohio 8t.; Howard v. McDiarmid, 26 Ark., 100;

McOrary on Elections, Sec. 331.
2. can- Now the duties of canvassing boards are purely ministe-
%ﬁ&%ﬁ: rial. They are not invested with judicial functions and they
have no discretionury power to go behind the returns for any
purpose. McCrary on Elections, Secs. 81 to 85 and cases cited.

Coates v. Patton, 41 Ark., 111,

3. Max- It is true, Sec. 4 of the Act of March 2, 1875, for the lo-

NER

conoucT-cating and changing of county seats directs that the poll-

onee ai. DOOks be couveyed to the clerk by one of the election officers

T to be designated by the judges of election. And there is a
similar provision in the general election laws (Sec. 42 of Act
of January 23, 1875). But statutes concerning the manner
of conducting electionsare directory, unless a noen-2ompliance
is expressly declared to be fatal to the validity of the election
or will change or render donbtful the result. McCrary on
Elections Sec. 200.

. & Flection Upon the cross-appeal of the relators: Chancery has ordi-
;ém.a;d i:::: narily no jurisdiction of the merits of a contested election.

of chancery: Mo Crary on Electious, Secs. 220, 318, 340 ; Dickey v. Rudd,

Of County

Coprtat, 18 IUl. 261; Peek v. Weddell, 17 Ohio St., 271; Sanders v.
Metcalf, 1 Tenn. CR’y 419.

\
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Our constitution provides, however, that ““no county seat
ghall be established or changed without the consent of a ma-
jority of the qualified voters of the county.” Art XIII,
Sec. 3. And the legislature has provided no mode for con-
testing a county seat election. Under such circumstances
and to protect the rights of the majority intended to be se-
cured to them by the fundamental law, it was held in, Boren v.
Smith, 47 1U., 482 ; and People v. Wurt 48 Id., 263, that a
court of equity must take jurisdiction of a bill impeaching
the election for il'egality in holding it, or unfairness in the
conduct of it. But the Reports will be searched in vain for
a precedent where the court has interfered, collaterally and
before the result has been declared, to restrain the officers
of election from counting illegal votes.

By Sectien 28 of Art. VII, Coustitution of 1874, exclusive
original jurisdiction is vested in the County Court in all
matters pertaining to the local concerns of the county. And
the removal of a county seat is a matter of local concern.
Blackburn ex parte, 5 Ark., 21 ; Russell v. Jacoway 33 Id-,
191. We do not forget that in Mazey v. Mack, 30 Ark.,
472, this court decided that the Board of Supervisors hsd
no implied power to enquire into the regularity and fairness
of such an election. But that election took place when the
constitation of 1868 was in force. And under it, the juris-
diction, powers and even existence of the courts inferior to
the Circuit Courts, depended upon the legislative will.

And the Act of May 23, 1874, providing the mode of
changing the county seat of Clayton County, had purposely
passed over the Board of Supervisors and had directed the
returns to be made to the supervisors of the election for a
constitutional convention.

The County Court has the authority then to determine in
the first instance where the county seat is, and whether the
conditions have aricen upon which a removal is required.
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This 'may incidentally involve the question, whether the vote
has been fairly taken and the necessity, if fraud has super-
vened, to purge the polls. A revision of its action may then
be bad upon the appeal of any person aggrieved, to the Cir-
cuit Court. Constitution of 1874, Art. VII, Sec. 33; Act of
Feb'y 20, 1888, Sec. 1; Varner v. Simmons, 33 Ark., 212.

(Sodoiune- It tollows that the Prairie Circuit Court had no power to

ot od"ma restrain by injunction a board of canvassers from canvassing
the returns of the election; that the temporary injunction,
having been awarded in a matter where the court could not
under any circumstances, hear, determine and decree in refer-
ence to such matter, was void and could not legally operate
on any one, nor could anybody be punished for disobeying
it; and the response to the petition for mandamus disclosed
no sufficient reason why the writ should not go.

The judgment below, in so far as it awards the peremptory
writ to the canvassers to count the vote from Carlisle, Tyler
and Belcher is affirmed, but in so far as it refused to compel
them to count all the votes that were returned to them as
cast at Hazen, it is reversed. And the cause is remanded
with directions to issue the writ.

.

R STATE oF ARKANSAS v. NUNNELLY.
— .

——— 1. CrRIMINAL LAw: SELLING LIQUoR: Former comviction, when a
defense.

A former convictior is a bar to any offense of which the defend-
ant might have been convicted under the indictment and proof
in the first case. And so when a defendant has been con-
vieted under a valid indictment for unlawfully selling liquor,
and under proof of several different sales in a given time, and
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the State made no ele¢tion)asto which it would prosecute, the
convictien is & bar to a subsequent indictment for any sale to
the same party within the same time.

ERROR to Franklin Circuit Court,
Hon. H. MaTHES, Special Judge.

C. B. Moore, Attorney General, for the State :

[t was error to instruct the jury that although the defend-
ant might be guilty of several distinct sales of liquor, yet, if
they found that each of said sales had been put in evidence
upon a former trial, without any election by the State as to
which offense it would rely on, the former conviction would
be a bar. 1 Bish. Or. L. Secs. 1066—%97—1049—51—52,
&e.; Wharton Cr. L., p. 201, &e.

Contra, U. M. & G. B. Rose.

The correctness of the instruction is apparent. 40 Ark.,
453 ; Whart. Or. Ev. Sec. 579 ; 1 Russell on Crimes, 832; 105
Mass., 59 ; 8 Greenl. Ev., Sec. 36; 126 Mass., 259, S. C. 30
Am. Rep. 674; 9 Tex., 151;35 Am. Rep., 732; 11 Am. Dec.,
741; 2 Hawkes, 98; 1 Tex. 47 ; S. C. 28; Am. Rep. 396.

SurthH, J. Nunnelly was jointly indicted with one Cargile
for selling liquor on the first day of March, 1883, to W. J.
Nichols, within three miles of Central Institute, in Franklin
County, in contravention of the three mile.law. He filed a
plea of former conviction for the same offense, upon which
issue was taken by the State. The trial resultedin a verdict
for the defendant and he was discharged. The State has
brought error.
From the bill of exceptions it appears that the defendant, rormer
Conviction :

in support of his plea, introduced the record of the proceed- When
ings and judgment of conviction upon an indictment pre- -




70 SUPREME COURT OF ARKANSAS,

State of Arkansas v. Nunnelly.

ferred against himself and Cargile for selling liquor on the
sixth of March, 1883, within three miles of said school-
house, without naming the person to whom the liquor was
sold. Parol testimony was also given to show that the pre-
vious conviction had been obtained upon proof of sevcral
distinct sales to W. J. Nichols during the months of Feb-
ruary and March of 1883,

The court charged the jury that, although the defendant
might be guilty of some separate sales of liquor, nevertheless
if they found that each of said offenses had been put in evi-
dence upon the former trial, without any election by the
State as to which ofteuse it would rely upon, the former con -
viction would be a bar to this prosecution.

The instruction was proper. The first indictment was
good; it being unnecessary to name the person to whom the
liquor was sold. Johnson v. State, 40 Ark., 453.

The established rule is, that the former convictionis a bar
to a subsequent indictment for any offense of which the de-
f-ndant might have been convicted under the indictment
and testimouny in the first case. Williams v. State, 42 Ark.,
35; Wharton’s Or. Ev., 579 ; Russell on Crimes, 8th Am. Ed.,
832 ; Comm. v. Blakeman, 105 Mass., 53.

Mr. Greenleaf says: ¢ The former judgment in these
cases is pleaded with the averment that the offense charged
in both indictments is the same; and the identity of the
offence, whick may be shown by parol evidence, is to be
proved by the prisoner. This may generally be done by
produeing the record, and showing that the same evidence,
which is necessary to support the second indictment would
have been admissible and sufficient to have procured a legal
couviction on the first. A prima facie case on this point be-
ing made out by the prisoner, it will be incumbent on the
© prosecutor to meet it by proof that the offense charged in
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the second indictment was not the same as that charged in
the first.” 3 Gr, Ev., Sec. 36.

The proof upon which the conviction was obtained was
that W. J. Nichols had, on three or five different occasions
in the months of February and March, 1883, bought whisky
at the “blind tiger’’ kept by Nunnely and Cargile ; but the
witness could not remember the days of the month and had
no means of refreshing his recollection. The State offered
no evidence that the offense charged in the present indict-
men} was not identical with that for .which the defendant had
been already convicted. Hence the prima facie case made
by the defendant became conclusive.

In Commonwealth v. Robinson, 126 Mass., 259; S. C. 8v
Am. Rep. 674, it was decided that ‘“an acquital on a com-
plaint for keeping atenement for the illegal keeping and sale
of intoxicating liquors, from Jan. 1 to May 28 is a bar to a
complaint for the like offense from Jan. 1 to Aug. 20 of the
same year, as the same evidence which would have warrant-
ed a conviction on the first would warrant a conviction on
the second complaint.”

Judgement affirmed.

STATE v. TIDWELLL.

1. INDICTMENT. Assault with a deadly weapon.

An indictment for an assault with a deadly weapon, in the lan-
guage of the statute and specifying time and place, is sufficient,

without specifying the instrument or weapon with which the
assault was made.

APPEAL from Dorsey Circuit Court.
Hon. J. M. BrADLEY, Circuit Judge.

NS
-]

!



72 SUPREME COURT OF ARKANSAS,

State v. Tidwell.

C./Bl| Moore, Attorney General, for appellant.

The indictment was drawn under Sec. 1298 Gantt's Di-
sest, and meets the statutory requirements 16 Sec., 1796.
It need not be in strict statutory form. Lacefield v. State,
34 Ark’s., 275.

wxarorer- ByiTH, J.  The indictment charged that Tidwell « did

with deanty Unlawfully make an assault in and upon one James Davis

e with a deadly weapon with the intent to inflict upon the
person of him, the said James Davis, a great bodily inju-
ry when there was no considerable provocation,contrary
to the form of the statute and against the peace and dig-
nity of the State “etc—To this indictment a general de-
murrer was sustained, and the State has appealed.

It does not appear for what reason the court below con-
sidered the indictment defective.

The time and place were sufficiently charged so that
the court might see that the crime was alleged to have been
committed in Dorsey County and less than one year be-
fore the bill was found. It was based on Sec. 1298, of
Gantt’s Digest and, in the description of the offence, em-
ploys the language of the statute. Thisis in general suffi-
cient. State v. Witt, 39 Ark.216. Perhaps it was supposed to
be necessary to mention the name of the weapon used, as
a pistol, an axe, a stone or whatever it may have been.
Clearly this isnot required upon principle. ¢ The means
of effecting the criminal intent, or the circumstances
evincive of the design with which the act was done, are
considered to be matters of evidence to the jury to dem-
onstrate the intent, and not necessary to be incorporated
in an indictment.” 2 Wharton Cr. Law 6th Ed. Sec. 1281

And to this effect are the adjudications in other States
upon statutes precisely similar. Statev. Seamons, 1 Green
(Towa) 418 ; Martin v. State, 40 Texas, 19; Bittick v. State Ib,

117; Montgomery v. State, 4 Texas Ct. of App. 140;
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Reversed and/remandedcwithdirections to overrule
thedemurrer to the indictment and for further proceed-
ings.

STATE v. WARDLAV,

1. CrRIMINAL LAw: Carrying Weapon.
On the trial of a defeudant for carrying a pistol as & weapon, it is
not necessary to prove that the pistol was loaded.

2. PRACTICE: Swggestions of the Judge on trial.
Our constitution forbids judges to charge juries as to facts, and it is
error for a judge to advise a prosecuting attorney in the presence
of the jury to dismiss a prosecution for want of evidence.

APPEAL from Bradley Circuit Court.
Hon. J. M. BRADLEY, Circuit Judge.

C. B. Moore, Attorney General, for the appellant.

The 3d and 4th instructions of the court were errone-
ous and misleading. The evidence clearly shows, taking
all the circumstances into consideration, that the Derrin-
ger pistol was carried and intended as a weapon.

8wmrTH, J. Wardlaw was indicted for carrying a pistol
asa weapon. He was tried by a jury and found guilty;
but the gourt set the verdict aside. Upon the second
trial the evidence was that the accused was a tenant of
one Lynn, occupying land 150 or 200 yards distant from
his landlord ; that he was on bad terms with his wife and
had perhaps used threatening language towards her, in

1, Carry-

ing weapon.
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consequence of which she had left him; that shortly be-
fore the indictment was found, his father-in-law came to
Lynn’s house and requested that Wardlaw might be sent
forfor an interview. Wardlaw came to Lynn’s horse-lot,
and in the course of the conversation drew out of his
pocket a derringer pistol ; but the witness did not know
whether or not it was loaded. After the evidence was all
in, the court suggested to the State’s Attorney that he
might as well dismiss the case, since, if the jury convicted
the defendant, he would set the conviction aside for want
of evidence. But the attorney preferred to go to the
jury. Thereupon the court charged (1 and 2) that
the carrying or wearing of a pistol is not an offense,
but it must be carried or worn as a weapon; (3) unless
the jury find from the evidence that the pistol wasloaded,
it was not a weapon within the meaning of the law; and
(4), if the jury find from the evidence that the defend-
ant was sent for to meet the witness, at such a place as
the pistol was seen, then he is not guilty.

After this charge, the prosecuting attorney threw up
the case and the court directed the jury to acquit. The
state then moved for a new trial for misdirection, saved
objections, and appealed.

The testimony tended to show that the pistol was car-
ried and intended as a weapon. It was not such an arm
as would be useful in warfare, but a pocket pistol, of a
size to be concealed about the person and used in private
quarrels. Fife v. State, 31 Ark., 455. The defendant was
not upon his own premises, nor traveling on a journey,
nor an officer of the law. And the third and fourth in-
structions were erroneous and misleading. The statute

et be load- Joes not require that the pistol shall be loaded. Act of

Feb’y 16th, 1875, Sec. 1.  State v. Duzan, 6 Blackf., 31. If
it did, its value would be seriously impaired; for that is
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a fact which can hardly ever beascertained beyond perad-
venture, until somebody is shot.

Nor can it affect the guilt or innocence of the defend-
ant that he was summoned to a neighbor’s house to meet
his father-in-law. Nothing is disclosed in the record
from which it could be interred that the father-in-law
came with a hostile purpose.

The Circuit Court also committed an error in advising , 2 Sueee,
the attorney for the State, in presence of the jury,to dropJi,8° °®
the prosecution for want of evidence. Our Constitution
forbids judges to charge juries with regard to matters of
fact, Art. VII, Sec. 23.

Reversed ana remanded for another trial.

McCLURE V. STATE.

1. Liquor: Jndictment for selling: The Evidence

A. asked the defendant in his field if he had any whiskey, and
was told that there was some at the house. A. expressed a
strong desire for a dram. Defendant replied ‘‘all right, I'm
tired working and had as lief walk to the house as not.” On
arriving at the house A. was taken up stairs, the lower room
being occupied by defendant as a residence. Defendant poured
from a jug, a drink for A. and one for himself. There wassugar
the e and two or three bottles of whiskey on a shelf. A. took
one of them, holding & pint, and put it in his pocket, laying a
half dollar on a table. Defendant was in the room and there
was nothing to prevent him from seeing what A. was doing,
but he did not direct or encourage A. to take the bottle; but A.
wanted the whisky and left what he thought was the worth of
it. The Jury found the defendant guilty and this court refuses
to disturb their verdict.
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APPEAL from Sebastian Circuit Court,
Hon. R. B. RuTaERFORD, Circuit Judge.

Clendenning & Sandels for appellant.

C. B. Moore, Att'y Gen’'l. for appellee.

The instructions of the court are not embodied in the
bill of Exceptions—nor do they appear in the transcript.
The evidence, circumstances and surroundings clearly
establish, that witness purchased and appellant did sell the
whisky. It was the merest subterfuge to evade the law.

8umiTH, J. The appellant was tried and convicted upon
an indictment for selling ardent liquors without license-
The only ground of the motion for a new trial was, that
the verdict was contrary to law and not sustained by suffi-
cient evidence,

As the charge of the court is not contained in the
transcript, we have no means of determining whether the
Jury were properly instructed, but for the purpose of this
appeal will take it for granted that they were.

The evidence in brief was that Blair Alexander asked
the appellant in his field if he had any whiskey and was
told there was some at the house. Alexander expressed
a strong desire to get a dram. Appellant replied «All
right, I'm tired working and had as lief walk to the
house as not.” On arriving at the house, witness was
taken up stairs, the lower story being occupied by appel-
lant as a residence. Appellant poured out from a jug,
a drink for witness and one for himself. There was
sugar there and two or three bottles of whiskey ona
shelf. One of these bottles, holding a pint, witness took
down and thrust into his coat pocket, laying down a sil-
ver half-dollar on a table. Appellant was in the room
and within six or eight feet of witness and there was
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vothing to preventhiml/from cseeing what witness was
doing. Appellant did not direct nor encourage witness
to take the bottle, but witness’ idea was that he wanted
the whiskey and left what he thought was the worth of
it in money.

We think it sufficiently likely that the appellant was
guilty that we shall not invade the province of the jury.

Affirmed.

STATE V. WADE.

1. GAMING : Betting cigars.
Parties who play at cards under an agreement that the beaten
party shall treat the others to cigars are guilty of unlawful gam-
ing under, the statute,

APPEAL from Bradley Circuit Court.
Hon. J. M. BrapLEY, Circuit Judge.

C. B. Moore, Att’y Gen’l, for State.

Thisis clearly gaming or betting under Sec. 1564 Gantt’s
Dig. The 3d instruction clearly erroneous.

Wm. P, Stephens, contra.

This is not a case of gaming. Nothing was up ; there
was only an understanding that the party first “froze
out” should pay for cigars, to be bought after the game
ended, &c., &c.

Unless, the case being reversed and remanded, another
Jury would upon thesame evidence and correct directions,
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find/defendunt_guilty, this court will upon the whole
record affirm. 17 Ark., 327, concluding paragraph.

SumitH, J. Wade was indicted for betting one cigar of
the value of five cents at pocre. The evidence showed
that within twelve months next before the finding of the
indictment he and others engaged in a game of freeze-out
pocre. Each was furnished with a certain number of
grains of corn to be used in counting the game. And it
was agreed between the parties that he who should first
lose all of his counters should treat the rest of fhe party
to cigars. The value of the cigars was proved as alleged.
At the end of the game, the loser did pay for the cigars.
The witness had never heard any of the players say to
the others, “ I bet you a cigar.”

The court gave in charge the substance of Sec. 1564,
Gantt’s Digest, upon which theindictment was founded
which prohibits the betting of money or other valnable
thing on pocre or any other game at cards. But it re-
fused the following prayers for the State:

“If the jury believe from the evidence that the defend-
ant either won or lost a cigar of value on any game at
cards, commonly called pocre, within twelve months pre-
vious to the finding of the indictment, they will find him
guilty.

“ Whether or not the defendant bet a valuable thing
on a game of cards called pocre as charged in the indict-
ment, is a fact for the jury to determine from the evidence.

“And in determining thisfact it is not necessary forthe
State to prove by any witness that said witness heard
defendant say ‘I bet you,” but if all the facts proven show
that defendant either won or lost any valuable thing on
a game of pocre as charged he is guilty and the jury may
go find.”
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And of its owm\motionoit told the jury that a mere
promise to buy and deliver a cigar after the game was
played, was not betting money or other valuable thing
under the statute, and that a promise is not money or a
valuable thing.

Under these instructions the jury brought in a verdict
of acquittal. The State moved for a new trial for misdi-
rection, and because the verdict was against the law and
the evidence, and reserved exceptions and removed the
case to this court.

The statute is leveled at the betting of property as well
a8 of money at cards. And it has notstopped to discrim-
inate between large wagers and small wagers. It regards
gambling whether on a large or a small scale, as a perni-
cious practice, the offspring of idleness and the prolific
parent of vice and immorality, demoralizing in its asso-
ciations and tendencies, detrimental to the best interests
of society and encouraging wastefulness, thriftlessness
and a belief that a livelihood may be earned by other
means than honest industry.

Under a statute of Tennessee, which uses the language
‘“money or other valuable thing,” the jury in Walker v.
State, 2 Swan, 287, rendered the following special verdict :

“ We find that the defendant, with some six or more
other gentlenfen, played at a game called ten pins, or
handicap. In this game no one played to beat any other
gentleman, but each one had assigned to him a certain
number of pins to get, with a certain number of balls,
some more and some less, according as they were consid-
ered good or bad players. Ifthe player did not get the
number of pins assigned him, he was to treat to a bottle
of champaigne. The defendant did play in this game in
Maury County, in less than six months preceding the
finding of this presentment, and did sometimes, on fail-
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ing to get the number of pins allotted to him, treat to a
bottle of champaigue, and sometimes he did not. It was
agreed by the parties at the commencement of the play-
ing, that the treat was a voluntary thing, and no one
need to do so unless he was perfectly willing. The jury
further find, that the defendant and the other gentlemen
engaged in this play, did not believe it to be gaming.”

Caruthers, J., in delivering the opmion of the court,
said: Was thisa case of unlawful gaming? We think
it very clear that it was. It was a risk of a bottle of
wine upon a hazard, whether he knocked down the num-
ber of pins designated or not. It was not abet with any
particular individual, but with the whole company. It
would certainly be gaming for two or more persons to
determine, by the chance of a game at ten-pins, who
should pay the boy for setting up the pins, or whoshould
treat, as much as if the same amount was staked up and
won and lost upon the game. All these contrivances are
regarded and intended as evasions of the law and cannot
be tolerated. The law is founded on a principle which
must be sustained. It prohibits any game, or match of
hazard and address, by which somethiog canbe obtained
for nothing.”

In Commonwealth v. Taylor, 14 Gray, 26, Shaw, C. J.,
speaking for the court said: “ All gaming s unlawful by
the law of this commonwealth ; and it is gaming to play any
game of hazard for money or other article of value. A
game of hazard to determine who shall pay for the beer or
other liquor to be drunk is strictly playing for money ; it is
to determine which party shall pay a sum of money for the
other.” To the same effect is Bachelor v. State, 10 Tezxas,
258.

In Commonwealth v. Gourdier, 14 Gray, 390, it was held
that throwing dice to determine who shall pay for liquor or
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for any other article bought, is-illegal gaming. The same
principle is announced in McDaniel v. Commonwealth, 6
Bush, 326. . .

In State v Maurer, 7 lowa, 406, the following instruction
was adjudged to have been properly refused: ¢ That the
playing at cards for drinks of spiritous liquors, befure,
during, or after the game, the loser to pay for such drinks, is
not gambling within the meaning and intent of the statute.”

In State v. Leighton, 3 Foster (N. H.), 167, it was ruled
that playing at billiards, under a general custom and under-
standing that the defeated party was to pay for the use of the
tables, was a gaming for money.

In Hichins v. People, 39 N. Y., 454, the keeper of a shop
lor the sale of beer, cigars, etc., was indicted for suffering
gaming on his premises. The proof showed that he allowed
his customers to play games for such articles, he furnishing
them at the end of the games and charging the loser there-
for. His counsel requested the court to charge that
playing for beer, cigars, etc., was not gambling within the
statute. The court retused and the Court of Appeals de-
clared that the trial court was right in denying the request,
saying : ““ All will agree that gambling for a barrel of beer
or box of cigars is within the statute. It follows that gamb-
ling for a gallon or less quantity is equally within it. No
exception is made by the statute on account of the smallness
of the quantity, or the use to which it is applied by the win-
ner.

In this case the jury were misdirected and their verdict
was contrary to the law and the evidence. The judgment
is accordingly reversed and the cause remanded with direc-
tious to put the defendant again upon trial.

6——43
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FORT SMITH v. AYERS.

1. MunrctpAt CORPORATIONS : Power Lo license wagons, drays &c.
The power to regulate wagons, drays &c., conferred by the mu-
niclpal corporations act of March 9th, 1875, includes the power
to license as a means of regulating.

2. SAME: Same.

A license fee demanded by a municipal corporation for running
a dray, when imposed as a mere police regulation and not as a
measure for raising revenue, is not a tax upon an occupation,
but a compensation for issuing the license, for keeping the
necessary record and for munincipal supervision over the busi-
ness.

3. SAME: Same.

If a license upon an occupation is 8o large as to have been mani-
festly imposed by a city for the sole or main purpose of revenue,
it is, in effect, & tax upon the owner or his property, and not
within the power conferred by the statute.

APPEAL from Sebastian Circuit Court.
Hon. R. B. RuTHERFORD, Circuit Judge.

C. M. Cook, City Attorney and Attorney General Moore,for
appellant.

Municipal corporations in this State have express
power to regulate drays, carts &c. &c; the power to reg-
ulate includes the power to license, and to charge a reason-
able amount, as & means of regulating. Acts 1875, Secs.
17, 6, 12, 22; Const., Art. 11, Sec, 23; 10 Ohio, 257, 261 ;
12 Cent. L. J., 879 ; 20 Am. Law Reg., 473, 476 and notes;
88 IUl., 221; 11 Mich., 352; 40 Id., 258 ; 60 Penn. St., 451;
31 Ark., 608 ; 33 Id., 436 ; 1 Dill. Mun. Corp., 24 Ed., Sec.
93 and notes, and p. 174, note 1; 1 Rich 8. C. Law, 364;
Russelville v. White, 41 Ark. 435.
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Smrrn, J. By an'information' filed under oath before
the mayor, Ayers was charged with the violation of an
ordinance of the city requiring draymen to take out a
license. Upon a trial he was found guilty and a fine of
$2 was imposed. He appealed to the Circuit Court and
there interposed a demurer to the affidavit and warrant
upon which he was arrested, denying the jurisdiction of
the Mayor’s court, the validity of the ordinance and the
sufficiency of the facts to constitute an offence.

His demurrer was sustained and he was discharged.

1, Muni-

cipAL Cor-

Sec. 17 of the Municipal Corporations Act of March 9, 1875, poration :

empowers the council of a city to regulate all carts, wag-

wer to

lleonu wag-
ons. drays,

ons, drays, hackney-coaches, omnibuses and every de-°***

scription of carriages kept for hire. The power to regu-
late includes the power to license as & means of regula-
tion. Russellville v. White, 41 Ark., 4856 and authorities
there cited.

The ordinance in question is construed to be a mere
police regulation and not a measure for raising revenue.
And the license fee demanded is not a tax upon an occu-
pation, but a compensation for issuing the liceuse, for
keeping the necessary record and for municipal supervis-
ion over the business. Allerton v. Chicago, 9 Bissell, 552 ;
Munn v. Illinois, 94 U. 8. 113; Frankford and Philad. Pas-
senger Co. v. Philadelphia, 58 Pa. St., 119 ; Johnson v Phil-
adelphia, 60 Ib., 445 ; Chicago Packing &e. Co. v. Chicago,
88 Ill., 221; Cincinnati v. Bryson, 15 Okhio, 625; Ash v.
People, 11 Mich., 347; State v. Herod, 29 Iowa, 123 ; Welch
v. Hatchkiss, 39 Conn., 140 ; City Council v. Pepper,1 Rich.
(8. C) Law, 364.

The reasonableness of the fee exacted in this case is
not properly before us. If it is so large as to have beeun
manifestly imposed for the sole or main purpose of reve-
nue, it is, in effect, a tax upon the vehicle used, orits owner,

2. Same.
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and not necessary to secure the objects of the above grant
of power to the city. The distinction is between the tax-
ing power and the police power. Dillon on Mun. Corp.,
Secs. 357-61, 768 ; Taylor, Cleveland & Co. v. Pine Bluff, 34
Ark. 603 ; North Hudson Bay Co.v. Hoboken,41 N. J. L.,T1;
Mayor v. Avenue R, Co., 32 N. Y., 261 ; Dunham v. Roches-
ser, b Cowan, 462 ; Commonwealth v. Stodden, 2 Cush., 562.

Reversed and remanded with instructions to overrule
the demurrer to the charge, and for ‘further proceedings.

TarpaN, McKiLror & Co. v. HARBISoN, et al.

1. FRAUDULENT CONVEYANCE: Jnnocent purchaser* Eguitable gar-
nishee : Practice.

On the 17th of May, 1872, Harbison executed a note to Filer
Stowell & Co., for $618.13. On the 25th of October, 1872, Harbi-
son and wife conveyed to Curry in fraud of his creditors, a large
body of lands, and afterwards on the 20th of December, 1872,
Curry conveyed the lands to Mrs. Harbison without any consid-
eration paid by her, and afterwards Mrs. Harbison sold and con-
veyed the lands to Hamlet for $2000, one third cash, the bal-
ance on time., On the 16th of February, 1876, Filer, Stowell &
Co., recovered judgment on the note, and afterwards levied ex-
ecution on the lands and flled their bill in equity to uncover-
the fraud and sell the lands for satisfaction of the judgment, or-
if that could not be done, that Hamlet be held as an equitable
garnishee and pay the judgment out of the unpaid purchase
money. It conceded that Hamlet was an innocent purchaser.
Harbison and wife answered, denying the fraud, and Harbison
filed a cross-bill alleging that Hamlet had purchased the judg-
ment pending this suit, for one-fourth of its amount, and the suit
was prosecuted for his benefit to get eredit on the purchase money
for the full amount of the judgment. HerLp: That it being con-
ceded in the bill that Hamlet was an innocent purchaser, he could
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be held only as an equitable garnishee to the amount of the judg
ment: but if he had in fact purchased the judgment at a discount,
he could not speculate upon his purchase, but would be allowed
as a credit on the unpaid purchase money only the sum he had
paid for the judgment and interest on it. HeLp FurTHER: that
the matter of the cross-bill might be set up by supplemental an-
swer of Mrs. Harbison on return of the case to the Circuit Court

APPEAL from Ashley Circuit Court in Chancery.
Houn. J. M. BRADLEY, Circuit Judge.

M. L. Hawkins and T. B. Martin for appellants.

Conveyances made to hinder or delay or defraud cred-
itorsare void. Gantt’s Dig. Sec. 2954 ; 14 Ark., 69; 4 Vi.,
4056 ; Bump F'r. Couv.,234; 3 John. Ch., 500; 23 Ark.,259;
29 Ala.,607 ; 3 Dev., (N. C)) 39. The frauds in the Har-
bison-Curry conveyances were participated in by all par-
ties to them. 17 Ark.,146; 26 Conn., 480; 37 Il., 341. If
these conveyances are fraudulent and void they conveyed
no title, and plaintiff’s judgment and execution were
valid liens upon the land. 14 Ark., 69.

If Hamlet bought before the levy he is an innocent
purchaser and will be protected, if after, he had notice
of thelien. Evenif an innocent purchaser, the balance
due from him is subject to equitable garnishment to pay
appellant’s debt.

Eakin, J. This is a bill by a creditor firm, which has
obtained a judgment and levied upon certain lands.

The object of the suit is to set aside as fraudulent, sales
and conveyances of the lands emanating from the debtor
atter the debt had been contracted, in order that there
may be a clear title made on the execution sale. The
debtor and others claiming under him are made defend-
ants,
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The pleadings'and evidence disclose beyond reasonable
controversy, the following facts :

On the 17th of May, 1872, P. F. and J. P. Harbison
executed to Filer, Stowell & Co. their note for $618.13,
due Jan. 1st, 1873, with interest at ten pr. ct. pr. annum:
This note was endorsed by the payees to Tappan, McKil-
lop & Co., for collecton.

On the 25th day of October 1872, P. F. Harbison with
M. J.8. Harbison, his wife, for the expressed consideration
of $2250 conveyed to R. 8. Curry a body of lands con-
taining in all 760 acres, together with certain horses,
mules, cattle, hogs and all his farming utensils, and house-
hold and kitchen furniture of whatsoever description.
Mrs. Harbison released all her dower in the lands, and
conveyed all her interests in the other property. This
was filed for record on the 18th of December, 1872.
Curry is the brother-in-law of Harbison. He paid noth-
ing on the purchase, but executed his notes for the pur-
chase-money. He did not take possession of the prop-
erty, but left it all in the posseesion, and under the con-
trol of P. F. Harbison.

On the 20 of December, 1872, R. 8. Curry for the ex-
pressed consideration of fifty dollars, paid in cash, and
for “ other good and valuable considerations,” conveyed
to said M. J. 8. Harbison all of said lands save a quarter
section, being the S-W} of sec. 31, in township 16, S. of
R. 8 W., and conveyed also all the personal property, by
the same general description, which had been conveyed
to him by her husband and herself. In consideration
of this conveyance, his notes which he had executed
for the property, were given up and he did receive the
fifty dollars in cash, although there is no proof that it
was paid to him by Mrs. Harbison, out of any scparate
fund of her own, This deed was duly acknewledged en
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the day of its execution, bt not'filed for record until the
Tth day of October, 1874.

Afterwards Mrs. Harbison sold and conveyed the land
to Thomas Hamlett, who, on all hands, is conceded to
have been an innocent purchaser. The deed to Hamlett
is not exhibited, but is admitted to have been made, for
the consideration of two thousand dollars, of which one-
third was paid in cash. The balance remains unpaid.

The judgment against J. P. and P. F. Harbison, in
favor of these complaints, was recovered on the 16th of
February, 1876. Execution was issued on the 10th of
October following and levied upon all the lands conveyed
as aforesaid to Curry.

The complainants, charging that the foregoing deeds
were made in fraud of creditors, seek to subject the lands
to the payment of the judgment ; or conceding that Ham-
lett’s purchase was bona fide, they seek to hold him as an
equitable garnishee, with regard to the unpaid purchase-
money, to the extent of the judgment. This was forthe
sum of $811.19 with interest thereafter at the rate of ten
pr. ct. pr. annum, and costs. Harbison and wife, Curry,
and Hamlett were made defendants.

All answered in accordance with the facts above stated,
but each denying the fraudulent intent, and protesting
good faith. Mrs. Harbison says that she paid the money
to Curry out of her own means, which she explains by
saying that she owned property before her marriage out
of which it was raised.

P. F. Harbison, the husband, says in addition, that the
note upon which the judgment was recovered was a for-
gery, but alleges no sufficient reason why that defense was
not made at law, in the suit in which judgment was had.
He further makes his answer a cross-bill, alleging that
the judgment 1n question had been purchased pending
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the/suit, by Hamlett at a large discount, about one-fourth; -
that the present suit was now prosecuted in the name of
complainants by collusion, in order that Hamlett might
obtain the full amount of the judgment with interest as
a credit upon the unpaid purchase-money due Mrs. Har-
bison. There is a prayer for general relief. All the
other parties save Curry and Mrs. Harbison are made de-
fendants to the- cross-bill. A demurrer to it was sus-
taived by the court, to which P. F. Harbispn excepted.
There was no judgment dismissing the cross-bill.

The cause was heard upon the original bill, pleadings,
exhibits, and depositions, and the original bill was dis-
missed for waunt of equity. The complainants appeal.

Without recapitulating the evidence we may say it is
plain, that P. F. Harbison being indebted at the time,
made the conveyance to Curry in the hope and expecta-
tion of saving the property from execution. He did not
consider it fraudulent to do that, as he thoughtJ. P, Har-
bison, his partner, ought to pay the debt, and it is quite
probable that Mrs. Harbison and Curry shared in that
view. Yet the deed and concurrent circumstances con-
tain several indicia of fraud. The lands do not lie in a
body suitable for farming or any purpose likely to induce
a purchaser to desire them all together. The relation of
the parties is such, as properly to require their transac-
tions to be regarded with care in matters detrimental to
creditors. The sweeping conveyance with the lands, of
personal property having no connection with the only
avowed object of Curry, which was a hope of reselling
the lands at a profit; the conveyanece of all the house-
hold and kitchen furniture; the continued possession and
control of the vendor; the fact that Curry paid abso-
lutely nothing save his note which was given by the hus-
band in a short time to his wife, and redelivered to Curry
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upon a conveyance to Mrs. Harbison of the whole body
of the lands save a quarter section; the want of any clear
showing that the fifty dollars paid him was the separate
property of the wife, are all too potent to be resisted.
The conveyances from Harbison to Curry, and from the
latter to Mrs. Harbison were such as the law avoids, as
against creditors, although good as between parties. The
property stood before the conveyance to Hamlett, pre-
cisely in equity as if there had been no circuitous course,
but as if P. F. Harbison had made, directly, a gratuitous
conveyance to his wife, for love and affection. It was
still liable to execution in favor of creditors.

The bill, somewhat strangely, in view of all the facts
shown in evidence, which should have put Hamlett on
enquiry, concedes that he was an innocent purchaser at
the time of the bargain and conveyance to him. It re-
sults from this concession which complainants had the
right to make, that Hamlett is entitled to protection not
only as to the cash payment, but also as to any advanta-
ges of his bargain. He is subject to equitable garnish-
ment for the unpaid purchase-money, to be enforced, if
necessary, by a sale of the property, but the balance of
the purchase-money, if any, would belong to Mrs. Har-
bison. No one, save creditors, has any right to complain
of any advantages given to her by her husband and her
connection, Curry.

The complainants have an equity to subject the debt gyyiumie
due Mrs. Harbison for the land from Hamlett, by way of Seac '™
equitable garnishment, for their debt to the amount that
may be due them. The court erred in dismissing their
bill. This equity may be worked out by the court,
through any of the ordinary proceedings which the
Chancellor may deem most appropriate. An account

should be taken either by the Chancellor, orif necessary,
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through a master, and if the amount, when ascertained,
should not be paid by Hamlett it may be enforced by
sale of the lands, and distribution of the proceeds, in ac-
cordance with the rights of the parties.

As this cause must for this error be reversed, and as it
will be necessary to remand it for further proceedings it
becomes necessary to complete justice, to notice the mat-
ter attempted to be set up by the cross-bill to which a
demurrer was sustained. The matter of it was evidently
in behalf of Mrs. Harbison, although it was set up by her
husband, who had no interest in the debt for which Ham-
lett was endeavoring, as alleged, to obtain improper
credits by speculation. Ordinarily this court does not
encourage the making of new cases, or important changes
in the matters pleaded, after the parties have gone to
hearing, but the rule is not inflexible that there should
be no changes nor amendments at all. The matters at-
tempted to be set up by Mrs. Harbison’s husband con-
cern her very materially. Whether they be true or not
we cannot determine ; but if they be true, and Hamlett
has bought in the claim of complainants, he must be held
to have bought for his vendor’s benefit ; and would only
be entitled to a credit for the amount paid with interest.
As the amount of the decree in the equitable garnish-
ment against himself, would be the measure of his credit
upon the debt due Mrs. Harbison, she has certainly an
equitable defense pro tanto, against that claim. If she be
still allowed to set it up, it will not be the assertion of
any new matter distinct from the suit, but equitable mat-
ter proper to the determination of the correctamount for
which the decree against her should be rendered, and
that arising pending the suit, or at least from all that
appears, discovered afterwards. We think it equitable
that she shall not, by her husbund’s informal and mis-
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taken effort to make this defense for her, be cut off from
all opportunity of showing her rights whilst the matter
may be in fieri.

There is, therefore, nothing in this decision which is
intended to preclude the Chancellor from allowing her
to set up this matter still, by supplemental answer, if she
be 8o advised ; and that upon such terms as he may deem
just to all parties.

Reverse and remand for further proceeding, consistent
with this opinion, and with the principles and practice in
equity.

STATE v. SPRINGER.

1. INDICTMENTS: Nol amendable.

An indictment when filed in court is a record and can not be
withdrawn for amendment or any other purpose. If insuffi-
cient, & nol prosegui should be entered and a new indictment
found.

ERROR to Chicot Circuit Court.
Hon. J. M. BrADLEY, Circuit Judge.

Moore, Atty. Gen'l, for State.

No re-signing by the foreman of the Grand Jury was nec-
essary. It was returned into court in the presence of the
Grand Jury, and filed, docketed and numbered. The origi-
nal file mark was not erased, but it was refiled and signed by
the clerk. This waa sufficient.

Surra, J. The defendant in error, a Justice of the Peace,
was indicted for non-feasance in office. The Grand Jury,
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which préferred theaccusation, were, as it appears, regulurly
selected, sworn and empaneled. The indictment was re-
turned and filed in open court on the 4th of July, 1883,
signed by the Prosecating Attorney and endorsed “ A true
bill” over the signature of the foreman. It charged the de-
fendant with a failure to file, on or befure the commence-
ment of the July Term, 1883, with the County Clerk, an ab-
gtract of all misdemeanors tried before him since the last
term of the Circuit Court, giving the style of the case, the
nature of the offence, how he obtained jurisdiciion thereof,
whether the offender was acquitted or convicted, and if con-
victed, the amount of the fine or punishment imposed. On
the 5th of July, the case was, upon motion of the Prosecut-
ing Attorney, referred back to the Graod Jury, who, on the
same day returned the same indictment into court, with the
following interlineations in the part descriptive of the of-
fence: ¢ The names of the parties’ (accused) ‘‘and the
name of the officer collecting same ” (fine). The record
shows that this interlined indictment was presented to the
court in the presence of the full panel and was filed, dock-
eted and numbered. It was also marked ‘ Refiled July 5,
1883,” and signed by the clerk.

At the next term the detendant moved to set aside the in-
dictm<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>