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ERRATA.

Page 156, line 7 from top, for *‘ Chesley ” read ‘‘ Chorley.”

Page 188, line 13 from bottom, add ‘‘ Rose and MacMahon, JJ.”

Page 216, head-note, line 7, for ‘* plaintiff” read ‘‘ defendants.”

Page 227, line 17 from top, for *“29 O.R. 104 ” read *‘ 29 S.C.R. 104.”
Page 255, head lines, for *‘ sub.-secs. 8, 448 ” read ‘‘sub-sec. 8, sec. 448,
Page 358, head-note, line 4, for *‘ assessor” read ‘‘collector.”

Page 376, head-note, for ¢ 14 O.R. 318" read ‘ 14 O.R. 358.”

Page 387, 2nd line of head lines, for ‘‘Cause—By-law—Time for Payment-
of ” read ¢ Calls—Time for Payment of —By-law.”

Page 418, 4lt;h,line of head-note, for ‘‘and in which” read ‘‘as against
which.”




REPORTS OF <CASES

DECIDED IN THE

HIGH COURT OF JUSTICE FOR ONTARIO.

[DIVISIONAL COURT.]
RE Lucas, TaANNER & Co.

Bankruptcy and Insolvency—Assignment for Creditors—Examination of
Assignor — Unsatisfactory Answers — Concealment — Committal —
R.8.0. (1897), ch. 147, sec. 36—58 Vict. ch. 23 (0).

The provisions of sec. 36 of R.8.0. (1897), ch. 147, which provide for
the punishment of an assignor, who has concealed or made away with
his property in order to defeat or defraud his creditors, do not apply
to his acts disclosed on examination as having been done before the
date of the ing of the original Act, 58 Vict. ch. 23 (O).

Judgment of FALCONBRIDGE, J., reversed.

THIS was an appeal from a judgment of FALCON-  statement.
BRIDGE, J., ordering the committal of one Charles E.
Tanner, who had made an assignment for the benefit of
his creditors, on the ground that he had refused to
disclose his property, and his transactions respecting the
same, and had not made satisfactory answers on his
examination under R.S.O. ch. 147, sec. 36.

The motion was argued in Chambers on January 13th,
1900.

J. H. Moss, for the assignee, in support of the motion.
John A. Ferguson, for C. E. Tanner.

January 13, 1900. FALCONBRIDGE, J..—

I find on perusal of the two examinations and the
exhibits therein referred to, that the said defendant has
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Judgment.

Falconbridge,J.
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refused to disclose his property and his transactions
respecting| ithe same; and has not made satisfactory
answers respecting the same, and that it appears from the
said examinations and exhibits that he has concealed and
made away with property of the insolvent firm in order
to defeat or to defraud creditors of the said firm. I so
find, especially as to charge 1.

He has not satisfactorily accounted with his dealings
in respect of the $2,000.00: also, as to charge 2, cash
and 1.0.U’s: also, as to item 7, with respect to improper
disposition of assets and reckless dealing with funds
entrusted to him or his firm, by way of deposit or
otherwise.

I have not gone so fully into other charges but the
answers were not satisfactory.

The insolvent is said to be a man advanced in years
and rather unversed in the ways of business than dis-
honest of intention. That may well be, but the result is
equally unfortunate for creditors and the community in
general.

I must order that the insolvent, Charles E. Tanner, be
committed to the common jail of the County of Lambton,
for the term of two months.

From this judgment C. E. Tanner appealed, and the
appeal was argued on the 26th February, 1900, before
a Divisional Court, composed of MEREDITH, C.J., RosE and
MacMa=HoN, JJ.

John A. Ferguson and O. A. Langley, for the appeal,
contended that Tanner having made his assignment prior
to the passing of the statute in April, 1895, 58 Vict.
ch. 23 (O), he was not amenable to its provisions, and the
Act being penal was not retrospective.

Aylesworth, Q.C., for the assignee, contra.

John R. Cartwright, Q.C., Deputy Attorney-General,
for the Province of Ontario.
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April 23, 1900. MEeRreDITH, CJ.:—

By an order of Mr. Justice FALCONBRIDGE, made on
the application of the assignee and under the authority of
R.S.0. (1897) ch. 147, sec. 36, he has declared that it appears
that Charles E. Tanner, the appellant, has, on his examina-
tion taken before the Local Registrar at Sarnia, under the
provisions of the same Act, refused to disclose his transac-
tions respecting his property, and the property of the
firm of Lucas, Tanner & Co., and did not make satisfac-
tory answers respecting the same, and that it also appears
from the same examination that the said Charles E.
Tanner had concealed or made away with his property
and the property of the said firm in order to defeat or
defraud his creditors, or some of them, in the particulars
set forth in the notice of motion served, and he has
ordered Tanner to be committed to the common gaol of
the County of Lambton for the term of two months, and
from that order Tanner has appealed to this Court.

The assignment was made by the firm on the 11th
February, 1893, and by Tanner individually on the 31st
January, 1895.

The acts of concealment or making away with the

property of the appellant and of the firm in order to
defeat or defraud creditors, which have been found to be
established by the examination of the appellant, were
done before the 11th February, 1893.

The provision for the examination of an assignor, and
for his committal, which are found in the Revised Statute,
were not in force when either of the assignments was
made, having been first enacted by 58 Vict., ch. 23 (0),
which came into force on the 16th April, 1895.

There was argument by all the counsel on the question of the
statute being ultra vires of the Legislative Assembly of the Province
of Ontario, but as the judgment of the Court proceeded upon another
point, it is not referred to.—Rep.

3

Judgment.

Meredith, C.J.
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Upon the opening of the appeal, a question was

Meredith, C.J. suggested which does not appear to have been raised before

my brother Falconbridge as to the provisions of sec. 36 in
as far as it deals with these acts not being within the com-
petence of the Legislature of Ontario to enact, and an
argument on this point was directed to be had, and notice
having been given to the Attorney-General of the Dominion
of Canada and to the Attorney-General of the Province of
Ontario, the appeal came on to be heard on the 26th
February,1900, when counsel appeared for the parties to the
appeal, and for the Attorney-General of the Province, but
not for the Attorney-General of the Dominion.

If it were possible to read the provisions of the
section which are in question as applying only to acts of
the assignor in concealing or making away with property
which had passed by the assignment to his assignee, it
would probably be unnecessary to consider the constitu-
tional question which has been raised, because in that
case it might be said that the section is one which merely
provides the sanction necessary for making effective the
assignment for the purpose for which it was intended—
the application of the assignor’s estate for the payment of
the claims of his creditors in accordance with the pro-
visions of the Act.

It is, however, in my opinion, impossible to so limit the
meaning of the language in which the Legislature has
expressed its will. The conditions upon the existence of
which the power to make the order depends are that an
assignment has been made for the benefit of creditors;
that the assignor has been examined and that it is made
to appear by his examination that he has concealed or
made away with his property in order to defeat or
defraud his creditors or any of them.

Section 36 must, I think, be read in the light of
section 34, which authorizes the examination to be had,
and prescribes what the scope of it shall be; which
includes an enquiry as to the estate and effects of the
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assignor, and as to the property and means he had when
the earliest of his debts or liabilities existing at the date
of the assignment wasincurred;and as to the property and
means he still has of discharging his debts and liabilities,
and as to the disposal he has made of any property “since
contracting such debt or incurring such liability,” .
and it seems to me that the property referred to in
section 36 must be taken to be any property which had
been possessed by the assignor at the time of contracting
the earliest of his debts or incurring the earliest of his
liabilities which existed at the date of the assignment;
and the fraudulent concealment of or making away with
the assignor’s property to cover any such dealing with it
between the date when the earliest debt was contracted
or liability incurred and the time of the examination,
unless the application of the Act is to be limited to
punishment for such acts only as were committed after it
was passed.

Had it been intended to limit the operation of the
Act, as it was suggested that it is to be limited, one would
have expected very different language to have been
employed, and I am quite unable, without doing violence
to the language of the section, to so read it, and such
violence is not, in my opinion, to be justified, even if the
effect of it be to make legislation which would otherwise
not be within the competence of the Legislature by
which it was enacted within its competence.

Similar language applied to judgment debtors was
employed by the Legislature in R.S.0. 1877, ch. 49,
sec. 18, and ch. 50, sec. 305, now Con. Rule 907, and
also in 22 Vict.,, ch. 96, sec. 13, and it would be an
anomalous result if the same language is to have given
to it a different meaning in the legislation in question to
that which is to be taken to be its meaning in the other
legislation to which I have referred.

It was further argued that the legislation in question
being, as it unquestionably is, penal in its nature, and the

5

Judgment.

Meredith, C.J.



6

Judgment.

Meredith, C.J.

THE ONTARIO REPORTS. [voL.

comnittal not in the nature of execution process:
Henderson v. Dickson (1860), 19 U.C.R. 592; Ward v.
Armstrong|(1867),4 PR 58 ; Jones v. Macdonald (1893),
15 P.R. 345, is not to be applied to acts done before the
passing of the Act, 58 Vict., ch. 23 (0).

This contention is, in my opinion, well founded.

The effect of the wider construction would be to hold
that the Legislature has ex post facto provided for the
punishment under its laws of acts of fraudulent conceal-
ment and making away with property by a debtor, acts
which did not before constitute an offence against any
provincial law, though punishable. as a crime under
Dominion legislation. Such a construction ought not to
be adopted unless it is impossible otherwise to interpret
the language used, and, in my opinion, it is not only not
impossible to do that, but upon the established rules for
the construction of statutes, the provision in question is
to be read as having reference to acts done after the
passing of the Act: Hardcastle’s Construction of Statutes,
2nd ed. p. 369, et seq. As to the difference between retro-
spective and ex post facto statutes, Calder v. Brett (1798),
3 Dallas, at p. 390; Blackstone’s Commentaries, Lewis’
ed. Vol. L, p. 46.

I am unable to see any difference between the provi-
sions in question and a provision of a criminal statute
that whoever shall have concealed or made away with his
property with the same intent to defraud shall be deemed
guilty of an indictable offence; and it is clear, I appre-
hend, that such a provision would not extend to acts
done bkefore the Act was passed.

The words “ where there has been an assignment” in
section 34, are not inconsistent with this view. It may
well be that the Legislature intended that the right to
examine should exist in cases where an assignment had
already been made, but did not intend to do that which it
is recognized in all civilized countries a Legislature ought
not to do—to provide by ex post facto laws for the
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punishment of acts already committed. The power to Judgment.
commit for not attending, refusing to disclose, or making Mereaitn, C.J.
unsatisfactory, answers is not, open to the same objection,
for all of these are acts which the person who does them
knows to be punishable under the provisions of sec. 36.
Having come to this conclusion, it is unnecessary, and
would therefore be improper, to express any opinion upon
the constitutional question which has been raised, and
argued.
The acts for which the appellant has been directed
to be imprisoned were done, if at all, before the passing
of 58 Viet., ch. 23, (O.) and the order cannot there-
fore be upheld unless it can be supported upon the ground
that the appellant has violated some or one of the pro-
visions of section 36 other than those dealing with the
fraudulent concealment or making away with property, as
to which, if the respondent desires it, the appeal may be
further argued.

RoOSE, J. —

I agree in the result. Even if the provision is con-
fined to acts done after the assignment, it must also be
confined to acts done prior to the passing of the statute,
and the result in this case would be the same.

MacMaHON, J.:—

I agree in the result.
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[DIVISIONAL COURT.] l
KELLY v. DAVIDSON.
Master and Servant—Foreman— Negligence— Evidence—Finding of Jury.

THIS was an appeal by the plaintiff from the judgment
of MacMamgoN, J.,, 31 O.R. 521, dismissing the action.
which was brought, under the Workmen’s Compensation
for Injuries Act, to recover damages for injuries sustained
by the plaintiff, a carpenter, through a fall caused by the
giving way of a stay in the scaffolding of a building in
course of erection by the defendant, a contractor.

The action was tried with a jury, and certain questions
were left to them, which, with their answers thereto, are
set out in the former report.

The 3rd question and the answer thereto were as
follows: «If the stay was defective, was the defect not
discovered owing to the negligence of Davidson or of the
foreman James Kelly ?” Ans.: “Yes. Because not dis-
covered through the negligence of the foreman.”

MacMAaHON, J., in giving judgment after the findings
of the jury, held that there was no evidence of negligence
on the part of James Kelly, the foreman.

The appeal was heard by a Divisional Court composed
of Boyp, C.,, FERGUSON and MEREDITH, JJ., on the 14th
June, 1900.

H. E. Irwin, for the plaintiff, contended that upon the
findings of the jury the judgment should have been for
the plaintiff.

Clute, Q.C., (4. R. Clute with him), for the defendant,
conceded that if the third finding were allowed to stand,
the judgment must be for the plaintiff, but contended that
there was no evidence to support it.
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THE CoCRT held that there was evidence sufficient to
support the finding, and it could not be interfered with or
disregarded ; and /therefore allowed the appeal with costs,
and directed judgment to be entered for the plaintiff for
8500, the damages awarded by the jury, with costs.

E. B. B.

KIRBY ET AL. V. THE RATHBUN COMPANY.

Company— Winding-up—Mortgage to Creditor—Setting Aside—Insol-
cency—Knowledge—'‘ May be Set Aside’’— Presumption—Rebuttal
—R.8.C. ch. 129, secs. 68-71. .

A mortgage of land made by an incorporated companfy in favour of a
creditor within thirty days prior to the beginning of winding-up pro-
ceedings, was attacked by the liquidator as being void under some of
the provisions of secs. 68 to 71, inclusive, of the Winding-up Act,
R.8.C. ch. 129:—

Held, notwithstanding the fact that the mortgage was given upon
demand of the mortgagee, that the transaction must be avoided under
sec. 69, the mo being a conveyance for consideration, respecting
real property, bg' which creditors were injured or obstructed, made by
a company unable to meet its engagements ; and it was not material
under this section whether the monﬁgee was or was not ignorant of
such inability ; but the transaction, being within the thirty days, was
voidable, and should, therefore, be set aside, that being the effect of
the words ‘‘may be set aside.”

Held, also, that the words of sec. 69, ‘“‘upon such terms as to the protec-
tion of such person from actual loss or liability by reason of such
contract, as the Court orders,” were not applicable to the giving of a

mortgage as security for a past debt.

Held, also, that none of the other sections relied on applied so as to
avoid the mortgage; and, following Lawson v. McGeoch (1892-3), 22
O.R. 474, 20 A.R. 464, and distinguishing Webster v. Crickmore
(1888), 25 A.R. 97, that the presumption referred to in sec. 71 is
rebuttable.

THIS action was brought by Thomas Sidney Kirby,
liquidator of the Canadian Granite Company (limited)
and the Canadian Granite Company (limited) against the
Rathbun Company, to set aside & mortgage of lands made
by the plaintiff company before liquidation to the defen-
dants.

2—VOL. XXXII, O.R.
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The statement of claim set forth:

(2.) That by indenture of mortgage dated the 15th
April, 1899, the plaintiff.company mortgaged to the defen-
dants certain lands in the city of Ottawa, and thereby
purported to secure the repayment by the plaintiff company
to the defendants of a pretended consideration of $3,000.

(3.) That on the 5th May, 1899, an order was made by
the High Court of Justice for Ontario under the Winding-
up Act, R.S.C. ch. 129, and amending Acts, for the wind-
ing up of the plaintiff company, and the plaintiff Kirby
was appointed liquidator thereof.

(4.) That the mortgage of the 15th April, 1899, was
made with intent fraudulently to impede, obstruct, and
delay the creditors of the plaintiff company (other than
the defendants) in their remedies against the plaintiff
company, and with intent to defraud such creditors, and
that the same was so made, done, and intended with the
knowledge of the defendants, and had and would have the
effect of impeding, obstructing, and delaying such creditors,
and that the same was null and void under the provisions
of the Winding-up Act.

(5.) That the said mortgage was a gratuitous contract,
and was made without consideration or with a merely
nominal consideration, within the meaning of the provisions
of the Winding-up Act, and had and would have the

effect of injuring, obstructing, and delaying the creditors,

and that the plaintiff company at and prior to the making
of the mortgage was unable to meet its engagements, and
that the defendants knew of such inability, or had probable
cause for believing such inability to exist.

(6.) That on and prior to the 15th April, 1899, the
defendants were creditors of the plaintiff company, and
the mortgage was made, in contemplation of insolvency,
by way of security for the then existing indebtedness of
the plaintiff company to the defendants, and that by
reason thereof the defendants had obtained an unjust pre-
ference over other creditors.
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(7.) That the mortgage was made by the plaintiff
company at a time when it was unable to meet its engage-
ments, and, having. beenCmade within thirty days next
before the commencement of the winding-up under the
Act, was voidable thereunder, and should be declared null
and void and set aside.

(8.) That the plaintiff Kirby had been duly authorized
in the winding-up proceedings to bring this action.

And the plaintiffs claimed a declaration that the mort-
gage was null and void and should be set aside under the
provisions of the Act, an order for a reconveyance, an
injunction, and general relief.

The statement of defence alleged:

(2.) That on the 15th April, 1899, the plaintiff company
was indebted to the defendants in $1701.61, and on that
date made three promissory notes for sums in all equal to
that sum and interest in favour of the defendants, payable
in two, three, and four months.

(3.) That the mortgage attacked was made by way of
collateral security for the payment of the notes. -

(4.) That by an indenture of agreement made between
the plaintiff company and the defendants on the 15th
April, 1899, it was agreed that the plaintiff company
would pay at least a certain part of what was due upon
the notes at the respective dates of maturity, and would
fully pay the balance by the 31st December, 1899, the
date of maturity of the mortgage, and that the defendants
would discharge the mortgage upon payment of the sum
of $1701.61.

(5.) That at and prior to the making of the mortgage
the plaintiff company asserted to the defendants that the
plaintiff company was perfectly solvent and able to meet
its engagements in full, and the defendants did not know
of the alleged inability, nor had they probable cause to
believe it to exist; that the plaintiff company was able to
meet its engagements in full, and did not make the mort-
gage with fraudulent intent.

11
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(6.) That the mortgage was not a gratuitous contract,
but was given for valuable consideration, namely, the
existing indebtedness Cand the extension of the time for

payment.
(7.) That at and prior to the making of the mortgage

the defendants made many demands for payment of the
debt, but the plaintiff company always refused to pay the
same, and upon such refusal the defendants threatened to
take legal proceedings, whereupon the plaintiff company
asked for time and offered as security the mortgage now
attacked, which the defendants accepted; that there was
therefore “pressure,” and no unjust preference.

The action was tried before Rosk, J., without a jury, at
Ottawa, on the 22nd March, 1900.

Orde, for the plaintiffs.

Hogg, Q.C., for the defendants.

July 4, 1900. Rosg, J.:—

The mortgage in question was attacked under secs. 68
to 71, inclusive, of the Winding-up Act, R.S.C. ch. 129.*

*688. All gratuitous contracts, or conveyances or contracts without
consideration, or with a merely nominal consideration, respecting either
real or personal property, e by a company in respect to which a
winding-up order under this Act 18 afterwards made, with or to any
person whatsoever (whether such person is its creditor or not), within
three months next preceding the commencement of the winding-up or at
any time afterwards,—and all contracts by which creditors are injured,
obstructed, or delayed, made by a company unable to meet its engage-
ments and in respect to which a winding-up order under this Act is
afterwards made, with a person knowing such inability or having pro-
bable cause for believing such inability to exist, or after such inability is
public and notorious (whether such person is its creditor or not) shall be
presumed to be made with intent to defraud its creditors.

69. A contract or conveyance for consideration, respecting either
real or personal property, by which creditors are injured or obstructed,
made by a company unable to meet its engagements with a person
ignorant of such ina{ilit.y, whether such person is its creditor or not,
and before such inability has become public and notorious, but within
thirty days next before the commencement of the winding-up of the
business of such company under this Act, or at any time afterwards, is
voidable, and may be set aside by any Court of competent jurisdiction,
upon such terms as to the protection of such person from actual loss or
liability by reason of such contract, as the Court orders.

70. All contracts or conveyances made and acts done by a company,
respecting either real or personal property, with intent fraudulently to
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It was made by the plaintiff company in favour of the
defendant company within thirty days prior to the begin-
ning of the winding-up proceedings.

The first part of sec. 68 does not apply, as it relates to
gratuitous contracts or conveyances, or contracts without
consideration. The second part of sec. 68 does not in
terms apply, as it refers to contracts only, and not contracts
or conveyances. But, even if contracts should be held to
include conveyances, it does not apply on the facts of this
case, because I do not find that there was any intent to
defraud creditors by either the mortgagor or mortgagee.

I pass by sec. 69 for the present.

Section 70 does not apply, because I find on the facts
here that there was no fraudulent intent on the part of
the company fraudulently to impede, obstruct, or delay its
creditors, and even if the proper inference should be that
there was such an intent, I do not find that that intent was
known to the mortgagee.

I do not think sec. 71 applies, because I do not find
that the mortgage was given in contemplation of insol-
vency, and the presumption referred to in the last clause
of such section is, I think, rebutted by the facts of the
case.

impede, obstruct or delay its creditors in their remedies against it, or
with intent to defraud its creditors or any of them,—and 8o made, done,
and intended, with the knowledge of the person contracting or actin
with the company, whether such person is its creditor or not,—and whic
have the effect of impeding, obstructing or delaying the creditors of
their remedies, or of injuring them, or any of them, shall be null and
void.

71. If any sale, deposit, pledge or transfer is made of any property,
real or personal, by a company in contemplation of insolvency under this
Act, by way of security for payment to any creditor,—or if any pro-
perty, real or personal, movable or immovable, goods, effects or valuable
security, are given by way of payment by such company to any creditor,
whereby such creditor obtains or will obtain an unjust preference over
the other creditors, such sale, deposit, pledge, transfer or payment shall
be null and void; and the subject thereof may be recove back for the
benefit of the estate by the liquidator, in any Court of competent juris-
diction ; and if the same is made within thirty days next before the
commencement of the winding up under this Act, or at any time after-
wards, it shall be presumed to have been so made in contemplation of
insolvency.

13
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In holding that the presumption referred to in sec. 71
is rebuttable, I refer, without repeating, to what I said in
Lawson v. McGeoch (1892), 22 O.R. 474, 477; see in
appeal (1893), 20 AR. 464. In Webster v. Crickmore
(1898), 25 A.R. 97, the language of the statute then under
consideration was quite different. In it were the words,
“whether the same be made voluntarily or under pressure.”
Such words are not in sec. 71.  Even with such language
in the Act, see observations of Moss, J.A., at p. 102.

I find as a fact that the mortgage in question was
given upon demand of the mortgagee; the object of the
company in giving it was to avoid the issue of a writ of
summons and to gain time, in hope that with an extension
of time the plaintiff company might be able to continue its
business and avoid insolvency.

Notwithstanding these findings, I think the transaction
must be avoided under sec. 69. This was a conveyance
for consideration respecting real property, and by which
creditors were injured or obstructed, made by a company
unable to meet its engagements. It is not material under
this section whether the mortgagee was or was not
ignorant of such inability; but, being made within thirty
days next before the commencement of the winding-up of
the business of the company, the transaction is voidable,
and may be set aside by any Court of competent jurisdic-
tion, which, I take it, means should be avoided and set
aside upon such facts appearing. Since the amendment of
the Act, this section applies to transactions with creditors.

I am not able to give the defendant company any
advantage from the provision of the section found in the
following words, “upon such terms as to the protection of
such person from actual loss or liability by reason of such
contract, as the Court orders.” Such words are not, as far
a8 I can see, applicable to such a transaction as the giving
of a mortgage as security for a past debt.

There must be judgment for the plaintiffs declaring
the conveyance void and setting the same aside with costs.

E. B. B.
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ARMSTRONG V. JOHNSTON.

Bankruptey and Insolvency— Preference—Promise to Give Security—Pre-
sumption— Rebuttal — Payment— Transfer of Security — Cheque —
Promissory Notes—Discount by Third Person.

In April, 1898, a firm of traders, desiring to purchase goods, obtained
from a bank accommodation to the extent of about $8,200 for the
purpose of buying them, upon promissory notes indorsed for their
accommodation by the defendant, a brother of one of the partners; they
promisin%him to retire the notes out of the proceeds of the sales of the

. The proceeds were not so applied, to the defendants’ know-
ledge, and the notes were from time to time renewed in full, the defendant
indorsing them upon each renewal. He was satisfied by a general
promise that they would secure him, but no security was ever definitely
mentioned, nor did he ever press for it. On the 27th May, 1899, the
firm sold out their assets for nearly $11,000, their liabilities being
about $19,000. Before the sale was carried out the defendant became
aware that the firm was insolvent. The purchase money was paid to
the firm, $1,000 in cash, $5,000 by a cheque to their order, and the
remainder by promissory notes. The firm handed over the cash to the
defendant, and indo: the cheque and some of the notes to him, and
he with the cash and the proceeds of the cheque and notes, the latter
being at his request indorsed and discoun for him by a stranger,
retired all the notes upon which he was liable, and paid, besides, some
rent, taxes, and other debts due by the firm. On the 2nd June, 1899,
the firm assigned to the plaintiff for the benefit of their creditors ; and
this action was afterwards brought to recover frofh the defendant the
amount applied in retiring the notes, upon the ground that he had
been unjustly preferred :—

Held, that the promise to give the defendant security could only mean
that the firm, being unable to pay or secure the notes for fear of bring-
ing on immediate insolvency, would pay or secure them in the future
in case their affairs should become desperate, and such a promise was
not sufficient to rebut the statutory presumption of a preference.

The payment of $1,000 in cash to the defendant could not be attacked,
andt.m should be treated as having formed part of the sum of $5,200
paid to retire two of the notes.

The $5,000 cheque transferred to the defendant was not a payment in
cash, but was the transfer of a security, and he was liable to repay the
grr:):eeds of it, less the portion expended in paying debts, etc., of the

The notes indorsed by the firm, and handed to the defendant for the pur-
pose of procuring the payment of the remaining note which he had
indorsed for them, were handed by him to the stranger in pursuance
of that purpose, and what the latter did was done for the defendant,
:.und not for the firm, and must be treated as if done by the defendant

imself.

AcTiON tried before STREET, J., at London, on the 14th
May, 1900, without a jury. The facts are stated in the
Jjudgment.

Gibbons, Q.C., for the plaintiff.

Magee, Q.C., for the defendant.

15
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July 3, 1900. STREET, J.:—

The'/ plaintiffUis-the Cassignee for the benefit of the
creditors of a firm called the Western Shoe Company,
carrying on business at London, Ontario, the members of
which were one W. J. Johnston and one J. S. Ashplant.
The assignment was made on the 2nd June, 1899. The
circumstances giving rise to the action were as follows :—
In April, 1898, the Western Shoe Company desired to
purchase a particular stock of goods, and obtained from
the Bank of Toronto accommodation to the extent of
about $8,200 for the purpose of buying them, upon notes
which the defendant, E. H. Johnston (who is a brother of
W. J. Johnston), indorsed for the accommodation of the
Western Shoe Company, they promising him to retire the
notes out of the proceeds of the sales of the goods. The
proceeds of these sales were not so applied, and the notes
were from time to time renewed in full, the defendant
indorsing them upon each renewal, and being aware that
the proceeds of the sales of the goods were not being
applied as promised. He was satisfied by a general
promise that they would secure him, but no security was
ever definitely mentioned, nor did he ever press that it
should be given. ‘

On the 27th May, 1899, the Western Shoe Company
sold out their assets to one Forsythe for $10,770.75, their
liabilities being about $19,000. The defendant, E. H.
Johnston, acted as solicitor for the Western Shoe Company
in drawing the papers relating to the sale and in carrying
it out, and he became fully aware before the sale was
carried out that the company was hopelessly insolvent.
Forsythe paid the purchase money for the assets of the
company as follows :—




XXXIL] ARMSTRONG V. JOHNSTON.

Cash, - - - - .$1000.00
Cheque of one Anderson upon the

Standard''/'Bank ' Cin-OChatham,

payable to the Western Shoe

Company or order, - - 5000.00
4 notes for $1182, $1222, $1183,

and $1183.75, at 2, 4, 6, and 8

months respectively, made by

Forsythe, payable to one Ander-

son or order, and indorsed by

him to the company, - - 4770.75

$10,770.75

The $1000 cash was handed to the defendant, and the
cheque for $5000 was indorsed to him by the company.
He deposited the $1000 and the cheque to his own credit
in the Bank of Toronto, and out of the amount so
deposited he paid to the bank two of the notes of the
company upon which he was indorser for $2800 and
$2400 respectively, both of which were current. The
remaining $800 was paid out by him in settling other
debts of the company at their request. W. J. Johnston,
the defendant's brother, then, for the Western Shoe
Company, indorsed three of Forsythe’s notes in the name of
the company, and handed them to the defendant, telling
him to discount them with the Canadian Bank of
Commerce, and to pay out of the proceeds the remaining
note in the Bank of Toronto upon which the defendant
was liable as indorser. The defendant took the notes to
the manager of the Canadian Bank of Commerce at
London for this purpose, and was told that he must indorse
them in order to obtain the money. Instead of indorsing
them himself, he handed them over to another brother,
Charles D. Johnston, who indorsed them and discounted
them in his own name, and received the proceeds from the
bank upon his own receipt. Out of these moneys Charles
D. Johnston paid the note for $3000 in the Bank of

3—voL. XXXII O.R.
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Toronto upon which the defendant was liable as indorser.
On the 2nd June, 1899, the Western Shoe Company made
an ‘assignment’ to the 'plaintiff for the benefit of their
creditors; and the present action is brought by him to
recover from the defendant the $8200 applied in payment
of the notes in the Bank of Toronto, upon the ground that
it was an unjust preference.

No explanation is given as to why the promise to glve
the defendant security was not performed by the Western
Shoe Company, and I am left to draw my own conclusions
from the simple facts of the case. I think the defendant
must have been able to see that the Western Shoe
Company were in straitened financial -circumstances
(although not aware of their being actually insolvent)
when they were unable to keep their original promise to
him to pay these notes out of the proceeds of the goods
which had been purchased upon his indorsement. They
were unable, apparently, to pay a dollar upon them. A
promise on their part, under these circumstances, of the
vague character of that stated by the defendant, could
mean little more than that they would protect him as far
as possible in case of trouble, because it could hardly fail
to be apparent that the giving of security for these notes
upon any of their available assets would mean simply
immediate insolvency. In the result, therefore, the reason
why the security was not pressed for by the defendant was
the knowledge that to insist upon it must lead to that
result. In plain terms, a promise such as that set up here,
given under the circumstances appearing in or deducible
from the evidence here, could only mean that the Western
Shoe Company, being unable at present to pay or secure
the notes for fear of bringing on immediate insolvency,
would pay or secure them in the future in case their affairs
should become actually desperate. Such a promise has
never been held to be one sufficient to rebut a presumption
such as the statute here raises, and cannot justify a
preference: Webster v. Crickmore (1898), 25 AR. 97; Ex
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p. Fisher (1872), LR. 7 Ch. 636; Cassels’s Assignments
Acts, 3rd ed,, p. 14.

Under the authorities, the payment of the $1000 cash
to the defendant cannot be attacked, and that should be
treated, I think, as having formed part of the $5200 paid
upon the first two notes, because it might lawfully be so
applied. The $5000 cheque transferred to him was not
“ a payment in cash,” but was the transfer of a security,
and he is liable to repay the proceeds of it, less the $800,
which he properly paid out upon rent, taxes, etc., for the
company : Davidson v. Fraser (1896), 23 A.R. 439.

I am further of opinion that the three notes indorsed
by the Western Shoe Company and handed to the
defendant for the purpose of procuring the payment of the
remaining note which he had indorsed for them, were
handed by him to Charles D. Johnston in furtherance of
that purpose, and that what Charles D. Johnston did was
done for the defendant and not for the company, and must
be treated as if done by the defendant himself : Botham v.
Armstrong (1876), 24 Gr. 216; Churcher v. Cousins
(1869), 28 U.C.R. 540.

There will, therefore, be judgment for payment by the
defendant to the plaintiff of $7200, with interest from the
2nd June, 1899, and of the costs of the action.

E. B. B.
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[DIVISIONAL COURT.]
REGINA V. ROCHE.

Municipal Corporations— By-law—Transient Traders— Conviction— Pen-
alty—Costs—Imprisonment— Distress.

The defendant was convicted before a justice of the peace for that she
did on a certain day, and at other times since, occupy premises in the
town of B., and did carry on business on said premises by selling dry

, she not being entered on the assessment roll of the town for
income or personal property for the current year, and not having a
transient trader’s license to do business in the town, as required by a
certain by-law of the town ; and was adjudged for her offence to forfeit
and pay the sum of $50 (to be applied on taxes to become due) to be
peid and applied according to law, and also to to the justice the
sum of $11.45 for his costs in that behalf ; and lpatixese sums were not
paid forthwith, she was adjudged to be imprisoned.

The first clause of the by-law provided that every transient trader who
occupied premises in t{e municipality and who was not entered in the
assessment roll, and who might offer goods or merchandise for sale,
should take out a license from the municipality. The second clause
provided that every other person who occupied premises in the muni-
cipality for a temporary period should take out a license. The eighth,
clause provided for the imposition of a penalty for a breach of any of
the provisions of the by-law, and that, in default of payment of the
penalty and costs, the same should be levied by distress, and author-
ized imprisonment in default of distress :—

"Held, that the defendant was not brought within either the first or

second clause of the by-law, as it was not alleged or charged that she
was a transient trader or that she occupied premises in the municipality
for a temporary period ; and these omissions were fatal to the convic-
tion.

Regina v. Caton (1888), 16 O.R. 11, followed.

Held, also, that the conviction was open to objection because of the
application of the penalty, the award of the costs to the justice, instead
of to the informant, and the award of imprisonment upon default in
payment of the penalty.

The conviction was quasied, and costs were given against the informant.

THE defendant was, on the 80th March, 1900, at
Barrie, in the county of Simcoe, convicted before a justice
of the peace for that county for that she did on the 9th
day of March, A.D. 1900, and at other times since the said
date, occupy premises in the said town of Barrie under
the firm name of “ Danford Roche & Co.,” and did carry
on business on said premises by selling dry goods in a
certain store in Dunlop street, Barrie; the said defendant,
in her own name or under the name of Danford Roche &
Co., not being entered on the assessment roll of the town
of Barrie for either income or personal property for the
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current year, and not having a transient trader’s license to
do business in said  town of Barrie, as required by by-law
No. 430 of the by-laws of the said town of Barrie; and
was adjudged for her said offence to forfeit and pay the
sum of $50 (to be applied on taxes to become due) to be
paid and applied according to law, and also to pay to the
said justice the sum of $11.45 for his costs in that behalf;
and if the said several sums were not paid forthwith, she
was adjudged to be imprisoned in the common gaol of the
. said county, at Barrie, in the said county of Simcoe, for
the term of twenty-one days.

This conviction being brought before the Court on
certiorari :—

F. J. Roche, on the 10th May, 1900, obtained an order
nist calling upon the prosecutor and the convicting justice
.to shew cause why the same should not be quashed, with
costs to be paid by them, or by one of them, to the
defendant, upon the following grounds :—

1. The evidence does not shew and the conviction does
not tind or charge that the said defendant was a transient
trader or other person who occupied premises in the said
town of Barrie for a temporary period.

‘2. The evidence shews that the defendant is lessee for
a year, renewable, of the premises held by her, and that
the same have been held since 1st August, 1899, and that
if her name was not on the assessment roll for 1900 of the
town of Barrie, it was through no fault of hers, but in
consequence of the plan or contrivance of the informant

and the town assessor, and in breach of their duty, and for ’

the express purpose of procuring the conviction of the
defendant, during March, 1900, of an alleged offence under
said by-law.

3. The by-law for offending against which the convic-
tion is made is illegal and not capable of being enforced
because not limited to transient traders or other persons
occupying premises in the municipality for temporary
periods.
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4. The information was not laid within six months
after the matter of the complaint arose.

5. The conviction does not negative the exception in
the statute and by-law of the sale of an insolvent estate.

6. The evidence shews the defendant is a married
woman, and such an one cannot be imprisoned in default
of distress.

On the 8th June, 1900, before a Divisional Court,
composed of ARMOUR, C.J., and STREET, J., Roche supported
the order nisi, and cited Regina v. Smith (1899), 31 O.R.
224 ; Regina v. Agplebe (1899), 30 O.R. 623; Regina v.
Langley (1899), 31 O.R. 295; Regina v. Caton (1888), 16
O.R. 11; Regina v. Cuthbert (1880), 45 U.C.R. 19, 24.

G. W. Lount, for the complainant, referred to Regina
v. Coulson (1896), 27 O.R. 59, 62.

June 13, 1900. The judgment of the Court was delivered
by

ARMOUR, CJ.:—

I do not think that this conviction can be upheld.

The first clause of the by-law provides that “every
transient trader who occupies premises in the municipality
of the town of Barrie and who is not entered on the
assessment roll of said municipality, or who may be entered
for the first time in the assessment roll of such munici-

pality, in respect of income or personal property, and who

may offer goods or merchandize of any description for sale
by auction or in any other manner conducted by himself
or by a licensed auctioneer or by his agent or otherwise,
shall before commencing to trade first take out a license
from the said municipality.”

And the second clause provides that *“every other
person who occupies premises in the municipality of the
town of Barrie for a temporary period, and whose name
has not been duly entered on the assessment roll in respect
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of income or personal property for the then current year,
and who may offer goods or merchandize of any descrip-
tion for sale by auction’or in'any ‘other manner conducted
by himself or by a licensed auctioneer or otherwise, shall
before commencing to trade take out a license from the
said municipality.”

And ‘the third clause provides that “every transient
trader and every such other person shall before com-
mencing to trade take out a license therefor from the said
municipality, and shall pay by way of said license the sum
of fifty dollars.”

And the eighth clause provides that “any person
convicted of a breach of any of the provisions of this by-
law shall forfeit and pay, at the discretion of the convicting
magistrate, a penalty not exceeding the sum of fifty dollars
for each offence, exclusive of costs, and in default of
payment of the said penalty and costs, or costs only,
forthwith, the said penalty and costs, or costs only, may be
levied by distress and sale of the goods and chattels of the
offen.der, and in case of there being no distress found out
of which such penalty can be levied, the convicting
magistrate may commit the offender to the common gaol
of the county of Simcoe, with or without hard labour, for
any period not exceeding twenty-one days, unless the said
penalty and costs be sooner paid.”

It is not alleged or charged that the defendant was a
transient trader, and so the defendant is not brought
within the first clause of the by-law.

And it is not alleged or charged that the defendant
occupied premises in the municipality of the town of
Barrie for a temporary period, and so the defendant is not
brought within the second clause of the by-law.

A like objection was held to be fatal to the conviction
in Regina v. Caton (1888), 16 O.R. 11.

The conviction is also open to objection on the ground
of the application of the penalty, the award of the costs to
the justice instead of to the informant, and in awarding
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imprisonment upon default in payment of the penalty,
instead of directing the penalty to be levied by distress,
and in default of sufficient distress awarding imprisonment.

The order misi must, therefore, be made absolute
quashing the conviction, with costs to be paid by the

informant. E. B. B.

CaMERON V. OrTawAa ELECTRIC R.W. Co.
Trial—Jury—Incompetency of jurors.

A new trial was ordered, upon payment of costs, where it was shewn
that one of the jurors was not selected to be of the panel, that
another was so deaf that he was not able to hear some of the most
important evidence, and that a third was in such friendly relations
with the defendants, an incorporated company, as should have induced
him to decline to sit on the trial.

THE plaintiff was injured in alighting from a car of the
defendants in which she was a passenger, and brought this
action to recover damages for her injuries.

The action was tried at Ottawa before FALCONBRIDGE, J.,
and a jury.

The evidence shewed that there was an alarm raised
that the car in which the plaintiff was seated was on fire,
and that she thereupon attempted to alight, when, just as
she was stepping off, the car gave a jerk and she was
thrown to the ground. The witnesses did not agree as to
whether the car was or was not in motion at the time.

The jury found a verdict for the defendants, and judg-
ment was directed to be entered thereon.

The plaintiff moved to set aside the verdict and for a
new trial upon the ground that the verdict was against
evidence, and upon affidavits shewing (1) that the foreman
of the jury had formerly been a shareholder in the defen-
dants’ company, and, besides, was connected by marriage
with the secretary of the company, and also with one of
the principal shareholders; (2) that another juror was hard
of hearing, and could not hear the evidence of certain
women called as witnesses for the plaintiff; and (3) that a
third juror was not in the panel at all, but was summoned
by mistake for one of the panel.
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The motion was heard by a Divisional Court compbsed Argument.

of Boyp, C., FERGUsON and MEREDITH, JJ., on the 11th
and 12th June, 1900. .

- Aylesworth, Q.C., and G. F. Henderson, for the plain-
tiff, referred to Bailey v. Macaulay (1849),19 L.J. N.S.Q.B.
73, as to the effect of having on the jury one who has an

interest in the subject of the action; and to Norman v. *

Beamont (1744), Willes 484, Wells v. Cooper (1874), 30
LT. NS. 721, and Rex v. Tremaine (1826), 7 D. & Ry.
684, as to the eflect of a person not selected as a juryman
sitting upon a jury.

Riddell, Q.C., and H. E. Rose, for the defendants, cited
Hill v. Yates (1810), 12 East 229, 231n, Falmouth v.
Roberts (1842), 9 M. & W. 469, and sec. 138 of the Jurors’
Act, R.S.O. ch. 64, as to a juror not in the panel; Richard-
son v. Canada West Farmers Ins. Co. (1867), 17 C.P.
341, Williams v. Great Western R.W. Co. (1858), 3 H. &
N. 869, and sec. 109 of the Judicature Act, as to the dis-
qualification of a juror for interest; and Council of Bris-
bane v. Martin, [1894] A.C. 249, 252, and Hutchinson v.
Canadian Pacific R.W. Co. (1888-9),17 O.R. 347, 16 A.R.
429, as to interfering with the verdict of the jury upon
the preponderance of evidence.

Aylesworth, in reply, as to the last point, cited Rowan
v. Toronto R.W. Co. (1899), 29 S.C.R. 717; Pearse v.
Schweder, [1897] A.C. 520; Grieve v. Molsons Bank
(1885), 8 O.R. 162.

June 15, 1900. Boyp, C.:—

I think the trial was not satisfactorily conducted for
three reasons. First, one of the jurymen was not selected
to be of the panel; he was a stranger to the proceedings,
wrongly summoned, and so of doubtful competency to
adjudicate upon the case. Second, one of the jurymen was
so deaf that he was not able to hear some of the most
important evidence in the case given by women witnesses.
Third, one of the jury was in such friendly relations with

4—VOL. XXXII O.R.
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thejcompany defendant as should have induced him to dis-
close the matter and decline to sit on the trial. Had a full
disclosure been made' of ' his connection with the company
and its officers when the question arose during the trial as
to his being a shareholder,* there is no doubt that relief
would have been given under the statute (sec. 109 of the
Judicature Act)t or by a postponement of the case.

This juror was in truth one of the judges in the case,
and the same reasons which induce Judges to abstain from
trying cases where they have a personal interest, should
operate with jurymen also, so that they should disclose
their interest or ask to be relieved.

It is essential to the maintenance of public confidence
in the jury system, not only that the trial should be fairly
conducted, but that it should appear to the parties and
those interested to be fairly conducted; and that element
is lacking in the present case.

A juror with pecuniary or personal interest in the case
of either litigant would do well to disclose this fact at the
outset; then, if no objection is made, he can be sworn and
try the case without risk of suspicion. In the present
conjunction of errors, I am not prepared to say that the
result has not been aftected by the composition of the jury:
see Dovey v. Hobson (1816), 6 Taunt. 339; Wells v. Cooper
(1874), 30 L.T.N.S. 721; and Bailey v. Macaulay (1849),
13 QB. 815 (which is not in accord with Williams v.
Great Western R.W. Co. (1858), 3 H. & N. 869); Rex v.
Tremaine (1826), 5B. & C. 254.

While the plaintiff is not entitled to relief as a matter
of right, yet the discretion of the Court may be well

*During the trial counsel for the plaintiff was told that this juror
was at the time a shareholder, but the secretary of the company, being
asked about it, said it was not so, and his answer was accepted.

1109. If at the trial of any action . . . it should be discovered
that one of the jury sworn has an interest in the result of the suit or is
a relative of any of the parties thereto within the degree of first cousin,
the presiding Judge may discharge such juror, and may in any such case
direct that the trial . . . shlzﬁfproceed on such terms as he thinks fit
with eleven jurors,and in such case ten jurors may give the verdict or
answer the questions submitted to the jury by the Judge.




XXXII.] CAMERON V. OTTAWA ELECTRIC R.W. CO.

exercised to permit her to have a new trial on payment of
costs.

FERGUSON, J., concurred.

MEREDITH, J.:—

This case is one in which the Court may, in its discre-
tion, grant a new trial; but that ought not to be done
unless it appears that some substantial injustice may have
been caused by the irregularities complained of. No such
injustice is very plain to me, and the trial Judge is not
prepared to express any dissatisfaction with the verdict,
but, as the other members of this Court strongly favour
the exercise of the discretion of the Court in favour of the
plaintiff, I do not dissent ; though I feel called upon to add
that the case is dealt with upon its own peculiar circum-
stances, and is not to be taken as giving a right to a new
trial for these irregularities not appearing to have affected

the result. E B. B

[DIVISIONAL COURT.]

CrAIG V. CROMWELL ET AL.
Lien—Mechanics’ Lien—'* Notice in Writing”’ to Owner— Letter—R.S.0.
ch. 153, sec. 11, sub-sec. 2.

The claimants of a mechanics’ lien for materials wrote to the owner a
letter asking him, when making a payment to the contractor *‘ on the
Lisgar street buildings”—the property on which the lien was asserted
—to ‘“see that a cheque for at least $400 is made payable to ns on
account of brick delivered, as our account is considerably over $700,
and we’.:shnll be obliged to register a lien if a payment is not made

Held, MEREDITH, J., dissenting, a sufficient *‘ notice in writing” of their
lien, under sub-sec. 2 of sec. 11 of the Mechanics’ and Wage-Earners’
Lien Act, R.S.0. ch. 153.

THIS was an appeal by the Ottawa Brick Manufacturing
Company, Limited, claimants of a lien, from the report or
judgment of the senior Judge of the County Court of
Carleton upon a summary proceeding for the enforcement
of a lien under the Mechanics’ Lien and Wage-Earners’
Act, R.S.0. ch. 153, disallowing the claim of the appellants
as against the defendant Cromwell, the owner, upon the
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ground that the appellants had not given “ notice in writ-
ing of such lien” to the owner before certain payments
made by him, as required by sub-sec. 2 of sec. 11 of the
Act, set out in the judgment of MEREDITH, J., below. The
appellants relied upon a letter (also set out in the judg-
ment of MEREDITH, J.,) as a sufficient notice.

The appeal was heard by a Divisional Court composed
of BoyDp, C., ROBERTSON and MEREDITH, JJ., on the 22nd
February, 1900.

Thomson, Q.C.,and R. B. Matheson, for the appellants
contended that, as no special form of notice was required
by the section, any writing which gave reasonable notice
would be sufficient, and this letter was a good notice.
They referred to Lang v. Gibson (1885), 21 C.LJ. 74;
McMullen v. Vannatto (1894), 24 O.R. at p. 630 ; article
in 7 C.L.T. 69.

Arnoldi, Q.C,, for the defendant Cromwell, contended
that the notice must, at least, claim a lien and the benefit
of ‘sub-sec. 2, while this letter simply threatened to register
a lien—a lien which could affect only twenty per cent. of
the contract price—and was, in fact, express notice that
the appellants were not invoking sub-sec. 2. He referred
to Burgh v. Legge (1839), 5 M. & W. 420 ; Torrance v.
Cratchley (1900), 31 O.R. 546; Stroud’s Judicial Diction-
ary, “Notice.”

May 14, 1900. Bovp, C.:—

I think the letter sent to the defendant by the appel-
lants contains a sufficient notice of the lien claimed for
material, and more especially when coupled, as it was, with
previous requests. Notice in writing of the lien is all that
the statute calls for, sec. 11, sub-sec. 2, and no form of
notice is prescribed. Technicalities should not obtain in
construing this Mechanics’ Lien Act, and what would be
deemed sufficient notice as a matter of business should
suffice.
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Payments made after this did not discharge the lien
quoad the appellants, and it must be remitted to the Judge
(if the parties''cannot’otherwise agree) to make such
changes in his report as are occasioned by the defendant
having made payments under the above sub-section after
notice of the appellants’ lien.

Costs of appeal to be paid by the respondent; other
costs in the Court below consequent upon this order to be

disposed of by the Judge.

ROBERTSON, J.:—

]

I concur.
MEREbDITH, J.:—

The one question argued upon this appeal was, whether
the appellants have given a sufficient “ notice in writing ”
of their lien, under the provisions of sub-sec. 2 of sec.
11 of the Act. That section is in these words:

11.—(1) In all cases the person primarily liable upon
any contract under or by virtue of which a lien may arise
under the provisions of this Act shall, as the work is done
or materials are furnished under the contract, deduct from
any payments to be made by him in respect of the con-
tract, and retain for a period of thirty days after the
completion or abandonment of the contract twenty per
cent. of the value of the work, service and materials
actually done, placed or furnished as mentioned in section
4 of this Act, and such values shall be calculated on the
basis of the price to be paid for the whole contract ; Pro-
vided that where a contract exceeds $15,000 the amount
to be retained shall be fifteen per cent. instead of twenty
per cent., and the liens created by this Act shall be a
charge upon the amounts directed to be retained by this
section in favour of sub-contractors whose liens are
derived under persons to whom such moneys so required
to be retained are respectively payable.

29

Judgment.
Boyd, C.




30

Judgment.

Meredith, J.

THE ONTARIO REPORTS. [voL.

(2) All payments up to eighty per cent. (or eighty-five
per cent. where the contract price exceeds $15,000) of such
value''made in'(good 'faith by an owner to a contractor, or
by a contractor to a sub-contractor, or by one sub-con-
tractor to another sub-contractor before notice in writing
of such lien given by the person claiming the lien to the
owner, contractor or the sub-contractor, as the case may
be, shall operate as a discharge pro tanto of the lien created
by this Act.

(3) Payment of the percentage required to be retained
under sub-section 1 may be validly made so as to discharge
all liens or charges under this Act in respect thereof after
tRe expiration of the said period of thirty days mentioned
in sub-section 1 unless in the meantime proceedings shall
have been commenced under this Act to enforce any lien
or charge against such percentage as provided by sections
23 and 24 of this Act.

And the writing, relied upon as such notice, is in these

words:
“QOttawa, June 17th, 1899.

“Dear Sir,

“When you are making a payment to-day to Mr.
“ Hayner on the Lisgar street buildings, kindly see
“that a cheque for at least $400 is made payable to
“us on account of brick delivered, as our account is
“considerably over $700; and we shall be obliged to
“register a lien if a payment is not made to-day.
“Yours, &c., The Ottawa Brick Mfg. Co’y, Limited,

(Sgd.) “Henry C. Monk, Managing Director.”

I agree with the learned County Court Judge that it is
not such a notice as the sub-section provides for.

In the first place,it is plain that something of a formal
character is required. Verbal notice, however plain and
full, and frequent, will not, for this purpose, do. Registra-
tion of the lien, in the form and manner required by the
Act, even, will not do. Knowledge, though acquired in
the amplest manner, or from the plainest writings, unless
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the writing be a notice of the lien given by the lien-
holder, will not, for this purpose, do.

Plainly, therefore, I repéat, something of a somewhat
formal character is required.

In the words of the sub-section, it must be “notice in
writing of such lien.”

The lien which it now appears the appellants had, on
the day of the date of the writing in question, was one
upon the buildings and land in question, for the sum of
8949, being the sum then justly due to them from sub-
contractors of part of the work in the erection of certain

buildings, for materials supplied by the appellants to such .

sub-contractors and used by the latter in the erection of
such buildings.

It did not necessarily follow, from the mere fact of
having supplied materials, that the appellants must have
had such a lien. They might have contracted themselves
out of the benefit of the Act; or might have lost the lien
through failure to comply with the provisions of the Act;
or might never have intended or desired to have, or enforce,
a lien. The lien given by the Act is not one which the
Act imperatively forces upon persons, willing or unwilling,
but one which the lien-holder may avail himself of if he
chooses to do so, and which he loses if he does not avail
himself of it within the times, and in the manner, provided
for in the Act.

In these circumstances, and having regard to the posi-
tion of the owner, the difficult and uncertain enough
position in which, under the plainest and best of circum-
stances, he is placed, the least that the notice should do is
to inform him of the person giving the notice of a lien,
and of the nature and amount of it, and of the other
persons and the lands affected by it, and shewing that he
intends to enforce his rights under it against the person
to whom the notice is given.

And that is what the very words of the Act require;
the lien-holder is to give “notice in writing of such lien.”
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In the first place, it must be notice, not merely know-
ledge, or information, or intimation, but “notice in writing.”
Surely, something of a formal character, something which
is recognized as notice, as distinguished from knowledge.

Then the notice must be “of such lien,” not of a lien
merely, but such lien as the person giving the notice has
under the Act. To ascertain what that is, we must look at
the fourth section of the Act, and that section shews,
among the many different kinds of liens, that that which
these appellants had was one upon certain “buildings and
the land occupied and enjoyed therewith” of the respon-

. dent, “for the price of such materials” as the appellants

had supplied to the contractor to be used in erecting such
buildings, limited in amount to the sumn justly due to the
lien-holders, and to the sum justly due and owing (except
as provided in the Act) by the owner to the contractor.
That, and nothing less, was “such lien” of which notice in
writing was to be given.

Can it fairly be said that the writing in question gives
notice of such lien? .

Can it be said that it really gives notice of any lien at
all? It imparts certain indefinite information, and inti-
mates, not that the appellants have, but rather that, if
their request is not complied with, they will acquire some
lien or right against the owner of the buildings, and so is
quite misleading, as the appellants’ claim, now made,
is of a then-existing lien requiring the owner to withhold
payments to his contractor and creditor, and making him
liable to pay them over again if he should make any. It
does not state to whom the bricks were sold or delivered;
nor that they were to be used in the building; nor in respect
of what account there is a balance of $700. It neither gives
notice of such lien nor of any existing lien; nor does it
even give knowledge of any facts upon which even a pro-
fessional mind could perceive that the appellants were
entitled to a lien, if that would be enough. It is rather
just such a demand as a person seeking to attach moneys
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by garnishee proceedings would first make: “You owe my
debtor: pay me instead of him.” It is not that which
will put the owner ‘upon inquiry by means of which he
may be able to discover what such lien is which is required;
it is nmotice in writing of such lien. It would not do to
say, “I have a lien; it is registered; go and find out what
it is.”

A notice partly in writing and partly verbal would not
do; it would not do, for instance, to say in writing, “I give
you notice of the lien I spoke to you about yesterday.”
The whole notice, which the statute requires, must be in
writing. .

One main purpose of requiring notice in writing must
have been, like the Statute of Frauds, to prevent the false
swearing which permitting verbal notice might occasion,
and another purpose no doubt was to prevent constructive
notice, by means of registration, being enough.

Yet we are asked to hold that constructive notice, any-
thing that will put a man on inquiry, will do, and to open
the gate, to some extent, to evidence of verbal notice.

The Act does not require the owner to spell out as well
as he can at his own pains and expense what liens exist;
between the claim of his creditor, the contractor, and
claims of the lien-holders, and pretended lien-holders, his
position is hard enough; and we are not to deprive him of
any of his common law rights or duties, except to the
extent that the Act, with reasonable clearness, requires.

Then, in the second place, the Act does throw consider-
able light on the question of the form of the notice which
is to be given.

It was said that there was no provision as to the form
of it, and no form to be found anywhere, but that is not
quite so.

Section 49 provides that: “The forms in the schedule
hereto, or forms similar thereto, or to the like effect, may
be adopted in all proceedings under the Act.”

So that the forms given in the Act ought to be taken
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as a guide; .and there are three forms of claims of lien
provided by which constructive “notice of such lien” by
registration i8'to be 'given.

In a case where even such constructive notice will not
do, but actual notice of the same thing—*“such lien”"—
must be given, surely the latter notice ought to be as ample
as the former. .

And what is required by these forms? The name and
residence of the person claiming the lien, a statement that
under the Mechanics’ and Wage-Earners’ Lien Act such
person claims a lien upon the estate of the owner, naming
him and his place of residence, in the under-mentioned
lands, in respect of services or materials, giving a short
description of the work done or materials furnished for
which the lien is claimed, or for work done or for wages,
giving the amount and the number of days, and stating
the name and residence of the person for whom such work
was done or materials furnished, and upon whose credit it
'was done or they were supplied, a statement of the
amount claimed, and a description of the land sufficient for
registration, and, when credit has been given, of the date
when the work was done or materials furnished, and when
the period of credit agreed to expired, together with the
place and date of the notice.

Can it be reasonably said that the writing in question
is similar in form to, or to the like effect as, any of the
three forms given; or that it is reasonable to tell the
owner, in view of these requirements of the Act, that he
must find out for himself all such particulars? That is,
find out for himself what such lien is?

It is idle to say any form of words will do, for, if that
mean that any form which gives notice in writing of such
lien will do, the statement does not aid at all; and if it
mean less than that, it is inaccurate.

I would dismiss the appeal, with costs, upon the ques-
tion of notice in writing: but, as there is some evidence
that the payment was not made in good faith, and that
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question has not been passed upon by the County Court
Judge, I would refer the matter back to him, to deal with
it, if the appellants desire such 'a reference.

We were asked to suggest, to the parties to this appeal,
a settlement of the amount between themselves, if the
notice were held sufficient. I cannot accept a suggestion
from counsel upon either side upon such a subject; the
danger of so doing, and of acting upon it, is quite apparent
in this case; for it is plain that other lien-holders, none of
whom are parties to this appeal, have a right to make a
claim, if they see fit, to share in the benefit to be derived
from the payment over again by the owner of part of the
price of his building; and so the suggestion is one under
cover of which the appellants might get the money with-
out such lien-holders having an opportunity to make such
claims, and with the possibility of the owner being obliged
to pay part of the money over again a third time. If I
go beyond my power, out of my way, to suggest- to any
party what course he should take, the suggestion must be
entirely my own. 1 entirely decline to accept any
suggestion from any interested person.

E. B. B.
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[DIVISIONAL COURT.]
WAKEFIELD ET AL. V. WAKEFIELD ET AL

Tenant for Life—Renewal of Lease—Carrying on Business on Premises—
Profits—dccount.

A widow was entitled under her husband’s will to the use and enjoyment
of all his property during her life. 1t was conceded that she was
entitled to the enjoyment in specie of the personal estate. The
testator owned a brick-field on ,l):sehold land, which was a going
concern at the time of his death. This and the plant in connection
therewith the tenant for life took possession of, and went on with the
working of it. She put other assets of the estate into this business
and extended it, and when she died it was still a going concern. At
the expiration of the term of her husband’s lease, she obtained a new
one, covering a larger area of land :—

Held, that the widow, having elected to carry on the business on these
premises, did so for the ultimate benefit of the estate. She was
entitled to all the income, earnings, and profits derivable therefrom
each year, in so far as she applied them to the maintenance of the
family, or in the acquisition of other property, or in the paying off of
mortgages ; but whatever profits went into the business to increase
it, and whatever plant, stock, and belongings of the business remained
on the premises or elsewhere at her death, became the property of
the husband’s estate.

An account against her executor was directed, and the scope of the
inquiry defined.

ActIiON by Jane Wakefield, the widow, and the two
adult children, of Henry Wakefield, deceased, a son of
Williamn Wakefield, deceased, for an account of the dealings
of Mary Wakefield, deceased, the widow and executrix of
the will of William Wakefield, with his estate, and for an
account of the dealings of the defendant Frederick Wake-
field, as executor of the will of Mary Wakefield, with the
same estate, and for administration, and for an injunction.
The facts are stated in the judgments.

The action was tried before MACMAHON, J., without a

jury, at Toronto, on the 13th and 14th November, 1899.
Murphy, QC., and R. G. Smyth, for the plaintiffs.
Coatsworth and F. E. Hodgins, for the adult defendants.
A. J. Boyd, for the infant defendants.
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December 21, 1899. MAcMAHON, J.:—

The plaintiff Jane Wakefield 1s the widow of Henry
Wakefield, and the plaintiffs Rosa Wakefield and Sarah
Wakefield are the daughters of the said Henry Wakefield.
The defendant Frederick Wakefield is a brother, and the
defendants Annie, Kate, and Florence Wakefield are infant
daughters of - the said Henry Wakefield.

37

Judgment.

MacMahon, J.

The defendant Frederick Wakefield is the sole executor

of the estate of his mother, Mary Wakefield, deceased,
who died on the 23rd May, 1899, and the said Mary
Wakefield was the sole executrix under the last will and
testament of her husband William Wakefield, deceased,
who died on the 5th January, 1882.

William Wakefield made his last will and testament on
the 20th December, 1879, whereby he disposed of his
estate, both real and personal, as follows :—

“First: I direct all my just and lawful debts and

funeral and testamentary expenses to be paid by my
executors hereinafter named as soon as may be after my
decease. :
“Secondly: I hereby devise and bequeath all my
property, real and personal, of whatsoever nature and
kind, unto my dear wife, Mary Wakefield, to be used and
enjoyed by her for and during the term of her natural
life and widowhood, and after her decease or marrying
again, whichever shall first Rappen, to the following of
my children: Henry, Frederick, Walter, Robert, Philip,
George, Edward, Sarah, Ellen, and Mary Kate, share and
share alike.

“ My desire is that my eldest son, William, shall have
no claim whatever upon my estate; and lastly, I hereby
appoint my said wife, Mary Wakefield, and my friend
Isaac Grayson, executors of thismy last will and testament,
hereby revoking all former wills by me made.”

Grayson renounced, and probate of the will was
granted to Mary Wakefield on the 19th June, 1882,
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Judgment. Henry Wakefield, one of the legatees and devisees
MacMahon, 5. Under the said will, died on the 29th March, 1882, leaving
him surviving the plaintiff Jane Wakefield, his widow, and
her co-plaintiffs, and the infant defendants Annie, Kate,

and Florence Wakefield, as his only heirs.

The plaintiff Jane Wakefield, at the time the writ
issued, had applied for letters of administration to the
estate of her deceased husband, which were subsequently
granted, and she sues as such administratrix as well as on
her own behalf, and asks for an account of the dealings of
the said Mary Wakefield, deceased, as executrix of the
estate of William Wakefield, with the estate of the said
William Wakefield, and of the dealings of the defendant
Frederick Wakefield, as executor of the estate of Mary
Wakefield, with the estate of William Wakefield, from the
date of her death aforesaid, and also that the estate
of the said William Wakefield be duly administered in
accordance with the terms of his said will. She likewise
asks that an injunction be granted restraining the defen-
dant Frederick Wakefield from disposing of or in any
manner interfering: with said estates, and also asks that
a receiver be appointed.

On the 2nd December, 1878, William Wakefield had
leased from William Washington eighteen acres of land,
part of lot 35 in the township of York, for a term of five
and a-half years, at 8150 a year. In this lease there is a
covenant by the lessee not to make bricks or tiles on the
property. On the same day Wakefield also leased from
Washington two acres, part of the same lot, for a term of
five years from the 30th October, 1888, at $100 a year,
“the lessee to use the premises to make bricks and tiles
thereon.”

William Wakefield, up to the time of his death, carried
on the business of a brick and tile maker on the above-
mentioned premises. The testator’s real estate consisted
of a house and lot on Duncan street, incumbered to the
extent of $1,500. His personal estate was sworn at
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$5,865, which included his stock-in-trade and horses used
in the business, $2,450 ; cash on hand and in bank, $1,300;
and the leasehold premises valued at $750; besides the
household furniture, etc. During William Wakefield’s
lifetime Frederick, Henry, and the other sons assisted him
in the business of brick making.

Mary Wakefield, having administered, used the plant
for carrying on the business of brick making on the
premises on her own account, some of her sons assisting
her, to whom she regularly paid wages, except to her son
Frederick, who was the manager and her agent in con-
nection with the business, and who drew from the business
what was necessary for his personal requirements.

In anticipation of the leases expiring, and, as it is said,
to enable her to secure other premises in the event of
Washington refusing to grant fresh leases, Mary Wake-
field, on the 2nd October, procured from Washington a
lease for five years, commencing on the 1st May, 1884, of
the twenty acres, from the whole of which she was entitled
to dig clay for making brick, tiles, ete. '

The business of brick making was conducted on an
extended scale by Mrs. Wakefield, and she made consider-
able profits from the business, most of which she invested
in real estate in Toronto.

Counsel for the plaintiff urged that the decision of
Lord Eldon in Howe v. Earl of Dartmouth (1802), 7 Ves.137,
governed this case. Sir James Wigram, in Hinves v.
Hinves (1844), 3 Hare at p. 611, referring to the rule
laid down in Howe v. Earl of Dartmouth, said: “ But, if
the will expresses an intention that the property as it
existed at the death of the testator shall be enjoyed in
specie, although the property be not, in a technical sense,
specifically bequeathed, to such a case the rule (in Howe v.
Earl of Dartmouth) does not apply.” And in Pickup v.
Atkinson (1846), 4 Hare at p. 628, the same learned
Judge said: “If the will manifests an intention that the
general residue of the estate shall be enjoyed by different
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persons in succession, and there is nothing to qualify that
simple intention, the Court, in order to effectuate it,
converts so much of the testator’s estate as is of a perish-
able nature (under which head leasehold property falls)
into investments of a permanent kind. But if the
intention of the testator appears to be, that the first taker
shall enjoy the property in the state in which it exists at
his death, the Court is bound to give effect to that
intention.”

Commenting on the above extracts from these cases,
North, J., in In re Pitcairn, [1896] 2 Ch. at p. 206, says:
«TI take it, therefore, to be clear, from these and numerous
other cases that the question is, what was the testator’s
intention, and that intention must be gathered from his
will. He has the right to say what is to be done, and his
intention as expressed in or to be adduced from the terms
of his will, must be carried out. But, if he has given no
direction on the subject, the Court applies its own rule.”

To the like effect is the language of Kekewich, J., in
In re Eaton, [1894] W. N. 95. See also In re Bland,
[1899] 2 Ch. 336.

The case of Groves v. Wright (1856), 2 K. & J. 347,
and the present are, I consider, on all fours, and the
language used in creating the bequests is not dissimilar.
In Groves v. Wright the testator, who was a farmer,
bequeathed his farming stock and implements of husbandry
and the residue of his real and personal estate to trustees
(his wife—the sole executrix under his will—being one)’
upon trust, to permit his wife to have the full benefit and
enjoyment of the same for life, and then to sell them, and
divide the proceeds among his children. The widow, after
the testator’s death, with the assistance of her son, who
was one of the trustees and a legatee in remainder, carried
on the testator’s farm and took additional land to farm,
the lease being taken in the name of her son. On the
death of the wife, it was held that the lease of the addi-
tional land, and the stock thereon, belonged to her estate,




XXXIL] WAKEFIELD V. WAKEFIELD.

and the stock on the original farm, to the estate of her
husband.

The will was proved by Elizabeth Wright, the widow
and sole executrix.

In the Groves case the trustees were, by the terms of
the will, to permit the testator’s wife, his executrix, to
have the full benefit and enjoyment of his farming stock
and implements of husbandry for life.

The will in the case I am considering bequeathes all
the testator’s estate, real and personal, to his wife “to be
used and enjoyed by her during the term of her natural
life.”

There is no indication in the will, as contended for by
counsel for the plaintiff, that there should be a conversion
by the executrix of the estate, and that her life estate
was limited to the interest derived therefrom. On the
contrary, there is in the case in hand, as there was in
Groves v. Wright, 2 K. & J. 347, a clear intention by the
testator that the widow, if she considered it for her benefit,
might elect to carry on the business, and if she so elected
that the business plant and other personal estate should
remain in specie to be used and enjoyed by her for life.
It must be noted that neither in the Groves case, nor in
the present case, is there any direction that the business
should be carried on.

Sir W. Page Wood in Groves v. Wright, at pp. 351-2,
said: “ Here, farming stock is given for the benefit of the
testator’s widow for life. She could not personally use it
80 as to consume it ; the only use she could so personally
make of it would be to sell it. By such a bequest, the
testator must, I think, have intended that his widow
should have the use of the stock, contemplating that she
would carry on the business of the farm with it. She
might have allowed the stock to be sold, and have taken
the income of the produce for life, leaving the capital to
the legatees in remainder; or if not, I must suppose that
the testator contemplated that she would carry on the

6—voL. xxxI1, O.R.
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business; and if, in the course of such business, it was
necessary that any part of the farming stock should be
sold, then the substituted stock would follow the course
of the original subject of the bequest. Then the
difficult part of the case is this: The widow, being
entitled to use this farming stock during her life for
her own benefit, would of course be entitled to all the
profits which she made by such use. She seems to have
found the farm business profitable, and she extended it;
and instead of 60 acres, I find that she occupied 240
acres. Would it be just that the fruits of her personal
labour should be added to the estate of the testator, when,
certainly, if she had invested it in the funds, no one
could say it was not her own. So, if she had bought an
estate, or if she had taken another farm a few miles off,
and had applied her surplus profits in stocking it, keeping
sufficient stock on the farm of the testator to carry it on
as usual, all that the legatees in remainder could have
claimed would have been the stock on the sixty-acre
farm, and not that which had been bought with the profits
made by the labour of the tenant for life, any more than
they could have claimed the money if she had invested
her profits in the funds. Therefore, if the two farms
which the widow occupied had been separate, no difficulty
would have arisen on this point. The stock on the sixty-
acre farm would then have belonged to the testator’s
estate, and the stock on the other farm would have been
her own.”

On p. 354 the Vice-Chancellor says: “ If the widow
had simply carried on the farm, and with the surplus
profits had stocked another farm, the stock on the original
farm would belong to the testator’s estate, and the other
stock would be the widow’s own. I think the same rule
may be applied, and that I may make a declaration to the
effect, that the widow of the testator, having carried on the
farming business of the testator after his death, and
having therein employed the farming stock and effects
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bequeathed to her for life, and having also carried on the
business on additional land which was afterwards taken in
the name of John Wright, was entitled to all such farming
stock and, effects as, at her decease, were on the said
additional farm, and would be properly attributable to,
and would be fit and proper for the carrying on of the
farming business upon such additional land; but that the
testator’s estate was entitled to all such farming stock as
was on the original land, and was proper for carrying on
the farming business of the testator at his death. Then
there must be an inquiry what, according to this declara-
tion, should be taken to be the farming stock of the
testator and of the widow respectively, and the respective
values thereof at the time of the decease of the widow.”

In Breton v. Mockett (1878), 9 Ch. D. 95, Malins, V.-C.,
draws the distinction between the facts in that case and
those in Cockayne v. Harrison (1872), L.R. 13 Eq. 432; in
the latter there being a gift for life of farming stock made in
connection with a gift for life of the business, the stock
being necessary to carry on the business; while in the
former, which was also a bequest of farming stock, there
was no direction to carry on the business.

Flockton v. Bunning (1868), LR. 8 Ch. 323 n., In re
Chancellor (1884), 26 Ch. D. 42, and Lcan v. Lean (1875),
32 LT. N.S. 305 have no application to the present
case, a8 in all of them there was a direction for sale and
conversion.

The proper declaration to make is: That Mary Wake-
field was entitled to enjoy the testator William Wakefield’s
estate, real and personal, in the pleadings referred to, in
specie, for and during the term of her natural life or
widowhood, and that she was beneficially entitled for her
own use to all profits and accretions derived by her from
the annual income or profits of the said estate which
came to her hands, but that her estate in the hands of the
defendant Frederick Wakefield is accountable for the
property of the estate of the said William Wakefield, real
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and personal, which came to the hands of the said Mary
Wakefield or the defendant Frederick Wakefield since her
decease, or the value thereof.

(2) Reference to the Master in Ordinary to take an
account of the property, real and personal, of the said
testator William Wakefield which has come to the hands
of the deceased Mary Wakefield, or to the hands of the
defendant Frederick Wakefield as her executor, and of the
disposition which has been made thereof, and of what the
same now consists, and what amount, if any, the estate
of the said Mary Wakefield. in the hands of the said
defendant Frederick Wakefield is liable for to the estate
of the said testator William Wakefield.

(3) Reserve further directions and costs till after report.

The plaintiffs appealed from this decision to a
Divisional Court, and their appeal was heard by Boyp, C.,
RoBERTSON and MEREDITH, JJ., on the 21st and 22nd
February, 1900, the same counsel appearing.

May 14, 1900. Bovp, C.:—

It was not on the appeal disputed, but was conceded,
that the tenant for life, Mrs. Wakefield, was entitled to
the enjoyment in specie of the personal estate. Upon this
footing, also, all the members of the family acted during
the life of the tenant for life. The testator owned a brick
field on leasehold land, which was a going concern at the
time of his death. This and the plant in connection
therewith the tenant for life took possession of, and
went on with the working of it, as she lawfully
might: Miller v. Miller (1872), LR. 13 Eq. 263, 268.
She put other assets of the estate into this business,
and so extended it during her life, and when she died
it was still a going concern. In order to the con-
tinuance and development of the business, it became
expedient to get a further lease of the same premises, and
this was obtained by the life-tenant on improved terms,
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paying a little more rent and getting the privilege of
working & much greater area of brick land on the same
premises which had been leased by the testator. His lease
had some eighteen months to run at his death, and the
tenant for life entered upon this possession. At the
termination of her husband’s term she might have chosen
to end the business, but she preferred not to do so, and
obtained the new lease of the same premises.

The law is briefly stated thus in Bisset on Life Estates, |

p- 248: “If the tenant for life renews, though not bound to
renew, he will be in the same condition as if he had been
bound to renew, that is, the law will not permit him to
renew for his own use, but will make him a trustee for the
remainderman.” The cases shew that “ renew ” here used
does not mean some right of renewal growing out of the
former instrument; but, if the new lease is obtained by
reason of the possession or is in any way attributable to
the former lease, then it amounts to a renewal.

A very distinct case on this point is Randall v. Russell
(1817), 3 Mer. 190, and the principle is succinctly stated
in Giddings v. Giddings (1827), 3 Russ. at p. 258:
“ The remainderman will be entitled, on the principle
that a lease, obtained by a tenant for life, enures for
the benefit of all in remainder.”

Nor is this result affected or diminished by the fact
that a larger area of brick land was secured by the new
lease. This was an incident of obtaining the new lease,
an accessory which would go with the principal. The
principle involved in this regard in Aberdeen Town Coun-
cil v. Aberdeen University (1877), 2 App. Cas. 553, seems
to be applicable to this new lease. True it is that the
weight of authority is against extending the trusteeship
to new properties not leased by the testator. That was
the ratio decidend: in Groves v. Wright, 2 K. & J. 347,
(see, contra, Jessel, M.R., in Re Morgan (1881), 18 Ch. D. at
p. 103); but it does not appear to warrant my brother
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MacMahon in extending exemption to the additional busi-
ness done on this brick land under the new lease, which
was conterminois with ‘the lease held by the testator.

The widow, having elected to carry on the business
on these premises, did so for the ultimate benefit of the
estate of her husband, though she is entitled to all the
income, earnings, and profits derivable therefrom each
year, in so far as she has applied them to the main-
tenance of the family, or in the acquisition of other
property, or in the paying off of mortgages. What-
ever profits, however, went into the business to
increase it, and whatever plant, stock, and belongings
of the business remained on the premises or else-
where at the date of her death, became the property
of her husband’s estate—her life tenancy therein having
ended. See Cockayne v. Harrison, L.R. 13 Eq. 432; Re
Evans (1887), 34 Ch. D. at p. 601; Skirving v. Williams
(1857), 24 Beav. at p. 282; Green v. Britten (1863),
1 De G. J. & S. at p. 655 (L. J. Turner); Thursby v.
Thursby (1875), L.R. 19 Eq. at p. 415; Bryant v. Easterson
(1859), 5 Jur. N.S. 166.

There is to be no account of any profits taken or
expended by the life-tenant apart from the business and
on other places and properties. But she is to account for
moneys and like assets of the testator’s estate which she
put into this business: these will have to be returned to
the husband’s estate, for she was only entitled to "the
interest or increase of these sums, and not to the capital :
Thorpe v. Shillington (1868), 15 Gr. 85.

The account directed in the judgment under consider-
ation should be varied or modified so as to introduce the
element of inquiry before the Master above referred to,
and not already embraced therein. It is a great pity that
the parties cannot settle upon a fixed sum to be paid to
the appellants and save much expense in administration.
No costs of appeal.
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Memorandum to frame amended judgment.

1. The extent and value of the assets should be ascer-
tained at death'of - 'testator''so''as to shew what clear
amount in value was left after payment of debts, &c., of
which the life-tenancy was to be enjoyed by the widow.

2. That is the first measure of liability, as if an
inventory had been taken, on the footing of which the
life-tenant would be accountable upon the determination
of her estate.

3. Then the leasehold property having been renewed
by her, and the same business carried on of brick making
as was carried on by the testator, though more extensively,
she as life-tenant is entitled to all the yearly income and
profits therefrom; but her estate is accountable for the
state of the business as it existed at her death, which
would be reckoned as the continuation of the testator’s
business, and so part of his estate to be enjoyed by the
remaindermen pari passu—with this deduction, that the
value of the estate as it came first to the tenant for life
should be deducted, so that she may not be twice charge-
able with the same amount. All just allowances to be
made by Master.

ROBERTSON, J.:—

I concur with the Chancellor.

MEREDITH, J.:—

If this case is to be determined according to the true
interpretation of the will in question, I am of opinion that
the rule requiring a conversion of wasting assets, which
was applied in the case of Howe v. Earl of Dartmouth,
7 Ves. 137, was applicable to it, and that the executrix
should have acted in accordance with that rule.

The case is clearly not one of a specific, as distinguished
from a general, gift for life. It is very like the case of
Howe v. Earl of Dartmouth in this respect. In each
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there was the gift for life of the residue of the testator’s
estate, after payment of his debts funeral and testamentary
expenses’; | portions' 'of 'the estate being of a wasting
character. .

Then, although, strictly speaking, the gift is general
and not specific, is there anything in the will shewing that
the testator intended the life-tenant to have the property
in the state in which he left it; or that there was not to
be a conversion according to the rule? If so, of course
the widow had the right to the use and enjoyment of it in
specie, for it is the testator’s will to which effect is to be
given.

Upon this question “the rule of law is, that unless
there can be gathered from the whole will some expression
of intention that the property is to be enjoyed in specie,
the rule in Howe v. Earl of Dartmouth is to prevail.
It is therefore incumbent on the persons contesting the
application of that rule, and on the Court which forbids
that application, to point out the words in the will which
exclude it, and if this cannot be done the rule must
apply:” Macdonald v. Irvine (1876), 8 Ch. D. 101, at p. 121;
and Morgan v. Morgan (1851), 14 Beav. 72, at p. 82.

What is there in the will in question which answers
the requirements of this rule? Nothing whatever but the
words “used and enjoyed.” I can see nothing in those
words, having regard to the nature and effect of the rule
and the purpose for which it is applied, inconsistent with
a conversion of the property as the other rule requires.

It could be just as much “used and enjoyed” in its
converted state as in specie, whilst, if it were not converted,
that part which would waste in the widow’s lifetime could
not go to the children, who were to take the same property
after their mother’s death or marrying again.

No case cited, nor any that I have been able to find,
gives countenance to the contention that the rule should
be here excluded. In re Bland,[1899] 2 Ch. 336, is not in
point. That was the case of an absolute gift to the widow,
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followed by a gift over in the event of her dying without
issue.

The learned ‘trial Judge appears to have thought the
case of Groves v. Wright, 2 K. & J. 347, “on all fours”
with this case, upon this point as well as in other respects.
But, though the words “full use, benefit, and enjoyment ”
were employed in the will in that case, I cannot think
those words affected in any degree this question. The
crucial words in that case were “after the death or
marriage of my said wife . . . to convert into money™
the property thereinbefore devised. Clearly excluding the
rule which requires a conversion at once.

The words “ use and enjoyment ” were also used in the
will in question in Pickering v. Pickering (1839), 4 M.& Cr.
289: yet no one seems to have suggested that they had any
bearing upon this question. '

Then, the rule applying, the case becomes a simple one:
the tenant for life was entitled to interest only, upon the
value of the property which she ought to have converted,
and her estate is accountable for it, and the profits arising
from the business: see In re Hill, Hill v. Hill (1881), 50
LJ.N.S. Ch. 551.

But it is said that the case ought to be treated as if
the widow was not bound to convert, because the defendants
contend for that, and Mr. Smyth, of counsel for the
plaintiff, conceded it, and, what is more important, the
notice of this motion expressly asks it, although the last
words of Mr. Smyth’s contention at the trial were that
there should have been a conversion, and that the rule
applied in Howe v. Earl of Dartmouth ought to be
applied, and the accounts taken accordingly.

Henry Wakefield died only a little more than a year
after his father, so it can hardly be said that he was a
consenting party to the neglect of the executrix to
convert ; and some of his children are yet infants. The
case, in this respect, is very different from the case of
Pickering v. Pickering, 4 M. & Cr. 289.

6—voL. XXXII. O.R.
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If, then, the case is to be dealt with upon this footing,
it likewise presents no great difficulties.

The/ . lestatel of Ithe executrix must account for the
property of her testator come to her hands. She was
entitled to it for life only. At her death it should go to
the remaindermen. Part of that property was the
testator’s business. At her death they became entitled to
that, and they must have it in its then condition. If the
life-tenant chose to carry into it the profits, instead of
taking them out and applying them to her own use, as she
might have done, and to enlarge and increase the business,
that cannot prevent it going to the remaindermen. There
is no means of severance: it is all mixed: all a part of
that same business to which under the will they are
entitled.

I do not perceive how anything turns upon any
question of constructive trust in renewing the lease: that
was simply part of the business. If it were not, as life-
tenant the widow was entitled, trust or no trust, to the
benefit of the renewals during her lifetime, and there is
nothing in them beyond that.

Apart from what went into the business, the account-
ing is simple : and, as to the business and any part of the
estate that went into it, the accounting is also simple: the
remaindermen get it.

As to the costs: there seems to me to have been no good
reason for bringing this action; the plaintiffs ought to have
taken the usual summary order for administration, and all
questions would have arisen first in the Master’s office.
I would, therefore, allow costs out of the estate as usual,
by way of commission only, with the addition of the costs
as of one appeal only from the Master’s report.

E.B. B.




XXXIL] TUFTS V. PONESS.

[DIVISIONALICOURT.]
TuFTs v. PONESS.

Sale of Goods—Non-acceptance—Contract—Tender— Waiver— Damages
—Price of Goods—Property not Passing—Possession—Judgment—
Payment into Court. .

On the 30th May, 1899, the plaintiff and defendant in writing for
the sale by the former to the latter of certain for $175, payable
$30 on receipt of bill of lading for or tender of the goods, and the
balance to be paid in instalments, for which promissory notes were to
be given ; the property to remain in the plaintiff until payment of the
notes, but the goods to be shipped as soon as ible, freight and

to be paid by the defendant. On the 6th June the plaintiff sent
the defendant an invoice of the goods, and on the 14th of that month
the defendant wrote to the plaintiff refusing to proceed with the con-
tract upon the ground that the invoice price was not that
upon. On the 15th June the plaintiff advised the defendant that the
goods had been ship, and drafts and notes forwarded. Some
«CO! ndence ensued, but the defendant adhered to his refusal to
take the goods. The goods arrived at the town where the defendant
lived on the I0th July, and the defendant on the 20th July again
wrote to the plaintiff that he had supposed that the plaintiff had con-
cluded not to ship the goods, and again<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>