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. Errata and Addenda.

Page 56, 1. 15 from top, for * answer,” read * answer.”

v

65, 1. 25 from top, for ¢* fiv,” read « five.” .
'13 1. 4 from bottom, after «“7 T. R. 500,” add ¢ 1 Barn, &
Ald. 610,
18, 1. 9 from bottom, after ¢ remedied,” add, «“ 8 B, & P.
549.”
79, 1. 23 from top, after ¢ 1 M. & S. 242,” add, ¢ 229.”
113, L 13 from top, after ¢ 4 Easi, 350, add o 1 Barn. &
Ald. 676
121, lhl"’I from bottom, dele * reasonable” at the beginning of
the line.
132, . 11 from top, for « £,” read « If.”
142, 1. 6 from top,after 2 Taunt. 181,” add, 6 Taunt. 549."
151, 1. 6 from top, after “ ¢ M. & S. 259,” add % 1 Barn. &
Ald. 221.°
172, 1. 16 from top, for « hobeas,” read ¢ habeas.”
183, 1. 6 from bottom, after ¢ 7 Taunt. 450, add, *“ 2 Barn.
& Ald. 116.”
185, L. 17 from bottom, for 1 Str. 1220,” read * 2 Str. 1220.”
192, 1. 10 from top, for * htat,” read ¢ that.”
229, 1. 7 from top, after <8 T. R, 619,” add, * See 1 Barn. &
Ald. 566.”

253, 1. 22 from bottom, after ¢ 11 East, 263, add, “ See 1 Barn.
& Ald. 254.”
€87, 1. 7 from bottom, after ¢ 16 East, 51,” add, * but see 2
Barn. & Ald. 318, semb, contra.”



BOOK II.

PART 1.
- ¥ROCKRDINGS UFON COLLATERAL ISSURS.

Plea) WHEN the plaintiff has delivered or filed his declara-
tion, as mentioned ¥ol. 1. p. 109, the defendant, having appeared,
may plead either to the jurisdiction, or in abatement, or in bar.
The proceedings upon plcas in bar, have already been fully consi-
dered in the last book ; we shall now treat of those upon pleas to
the jurisdiction and pless in abatement,

1t may be necessary to premise that in ejectment, the defendant,
according to the terms of the consent rule, can plead the general
issue only ; he cannot under any circumstances plead in abatement ;
and if he wish to plead to the jurisdiction, it is ary that he
should previously obtain the leave of the court to do so. Barnes,
187.194. 1 W. BI.197. and sec 2 Bur, 1046. 8 Wils. 51. 2 Sir.
1120. Andr. 368. . . .

If the declaration be delivered, or filed and notice given, before
the three last days of the term, the defendant, if he intend to plead
in abatement or to the jurisdiction, must file his plea with the clerk
of the rs. op or before the 4th day inclusive after the delivery
or notice; 1 7. R. 277. 5 T\ R. 210. 1 Wils. 28, 2 Str. 1191,
7 T. R. 298. and see 15 East, 159 ; as if the declaration be de-
livered on the Monday, the defendant must plead on. or before the
Thursday following. But if Sunday happen to be the last of the
four days, the defendant is at liberty to plead upon the Monday.
ST.R.642. R.E.5 A.(a). If the defendant plead in abatement
or to the jurisdiction, after the time here meptioned, the plaintiff may

plea as a nullity, and sign judgment, although the rule to
have not expired, or even although no rule to plead have
been regularly given. 1 T\ R.689. R.E.5 4. (a). The de-
fendant must of course file common bail, or enter a common appear-
ance in n¥nbailable actions, or in bailable cases must put in bail,
before be cap be allowed to plead; but it is not necessary that he
should justify his bail before he pleads in abatement or to the jurs-
dietion, for if that were the case the plaintiff would bave it in his
power to prevent him from pleading such a ples, by not excepting
to the bail until the four days had expired. 2 East, 406. 13 East,
170. and see 11 East, 411.
VOL. 1L s




2 Proceedings upon Pleas in abatement, &c.

If the declaration be delivered, or filed and notice given, in vaca-
tion, or upon any of the three last days of term, the defendant in that
case may plead, in abatement.or to the jurisdiction within the first
four days of the following term. ' R. E. 5 4. (a). If the de-
fendant intend to plead thus in abatement of a term subsequent to
the declaration, he must first obtain a side bar rule for a special im-
parlance, which must be entered on the ples, in making up the
issue; and, in practice, it is usual to state it in the plea itself.
Vol. 1. p. 114.  So, if the defendant purpose pleading to the juris-
diction, or his privilege, of a term subsequent to the declaration, he
must move the court for a general special imparlance, within the
first four days of the term, and enter it on his plea in making up
the issue, as above directed. ¥ol. 1. p. 114. If he plead {in
abatement or to the jurisdiction without an imparlance, or if he
plead in abatement after a general imparlance, or to the jurisdiction
after a special imparlance, the plaintiff may either sign judgment
as for want of a plea, or apply to the court to set aside the plea, or
may demur generally, or he may allege the wrong imparlance in
his replication by way of estoppel; but if, instead of doing so, the
plaintiff reply to the plea, the fault is cured. Vol.1.p.114. Seeas
to the entry of the imparlance, Vol. 1. p. 128. .

The plea to the jurisdiction must be pleaded in person, and no
by attorney. Gilb. C. B. 187. 1 Bac. 4br. 2. 2 W. Bl 1094.
So, misnomer must be pleaded in person, and not by attorney, un-
less under a special warrant of attorney. F. N. B. 68 a. Bro.
Misnomer, 55. 8 H.6, 55. 2 Saund. 209 a. 1 Lutw. 11. 8o, if
a feme covert plead her coverture in abatement, she must plead it in
person. 2 Saund. 209 a. But in all other cases, pleas in abate-
ment may be pleaded either by attorney or in person, in the same
manner as pleas in bar.

The plea in abatement and plea to the jurisdiction, like all other
dilatory pleas, must be verified by affidavit; 4 4 c. 16. § 11. See
Say. 293 ; such as a plea of privilege, 2 Str. 788. Say. 19, of in-
fancy, Pr. Reg. 5, nonjoinder, Pr. Reg. 4, or the like. But if
the matter of the plea appear upon the face of the record, an affi-
davit to verify it is unnecessary. 2 L. Raym. 1409. Pr. Reg. 5.
8 B. & P.397. This affidavit may be made either by the de-
fendant or a third person. Pr. Reg. 5, 6. Barnes, 344. 2 Saund.
211 £ See the form, Tidd, Forms, 173. § 2. If the plea be
filed without an affidavit to verify it, the plaintiff may treat it as a
nullity and sign judgment, Caréh. 402. 1 Str. 225. 639. 2 L.

1409. 1 T R. 277. 689. 5§ T. R. 210. 7 7. R. 298. and see
4 East, 348, or ke may move to set it aside. 1 Str. 638, Say.
19, 293. 8 Bur. 1617. Where the affidavit was sworn before the
defendant’s attorney, the court held that the plaintiff could not
treat the plea as a nullity on that account and sign judgment,
although probably it might'be a sufficient ground for setting it aside.
3 M & S.154. But where the affidavit was sworn in Liverpool,
the very day the declaration was filed in London, the court held
the plea to be a nullity, and that the plaintiff was warranted in sign-




Proceedings upon Pleas in abatement, &c. ]

ingjuigment. 4 East, 348. When ancient demesne is pleeded,
the sfidavit must state that the lands in question are holden of a
mamor which is ancient démesne,that the-perty has a freehold n-
terest in it, and that there is a court of ancient demesne regularly
bolden. 2 Bur.1048.

Engross the plea on 4d. stamped paper, and get it signed by
counsel ; write your affidavit on a 2s. 6d. 3tamp ; see the form,
Tidd, Forms, 173. § 2; annez it to the plea, and file them with
the clerk of the papers, as directed Fol.1.p. 122. See 1 T. R.
278. If not filed within the time above mentioned, the clerk of
the papers should not receive it. It is necessary to observe that if
the declaration have been filed, the defendent must take it out of
the office before he pleads, otherwise the plaintiff may sign judg-
ment. See Vol. 1. p. 122,

Replication, &c.] When the plea is filed, the plaitiff replies or
demurs to it, in the same manner as to a plea in bar. See ds to
the replication, &c. Vol. 1. p. 125 ; and as to the demurrer, avid
proceedings thereon, sce Part 8. of this Book.

If you cannot confess and avoid the ples, or deny it, or canmet
safely demur to it, you must then enter on the roll & cassetur billa
vel breve ; see Bk.4, Pt. 1, Ch. 19.and see the form, Tidd, Forms,
316. § 69. Afterwards, if you bave time within the term in which
the process was returnable, you may deliver a declaration against
the defendant by the bye; Pol. 1. p. 108 ; but if the term be passed,
you must sue out fresh process, ff you wish to recommence your
action against him.

Judgment, &c.] If issue in fact be jdined between the parties,
the paper book is made up and they proceed to trial, as in ordinwy
cases. So, if there bea d rer and joinder, the subsequent pro-
ceedings to judgment, are the same as in ordinary cases, and as
mentioned post, Part 3.

Judgment for the plaintiff upon verdict is peremptory, guod
. ; 2 Wils. 367. Yelv. 112. 1 Vent. 22. 2 Show..42. Gilb.

C. B. 53. 1 East, 542. 2 B. & P. 389; and therefore care must
be taken at the trial, in cases where damages are the principal ob-
ject of the action, that the jury (if they find for the plaintiff) assess
the damages; otherwise, as an omission in this respect cannot be
supplied by a writ of inquiry, a venire de novo must be awarded.
2 Wils. 367. 2 Saund. 211 a. Judgment for the plaintiffupon de~
murrer or on replication of nul tiel record, is not final, but merely
a respondeas ouster. Yelv. 112. 1 Vent.187. 1 Str. 532. 1 East,
542. and see | Wils.302. See the form, Tidd, Forms, 294. § 85.

Judgment for the defendant, in all cases, whether upon verdict,
demurrer, or nul tiel record, is, that the writ or bill be quashed;
Gilb. C. B. 52. see the form, 1 Went. 6; unless where the matter
pleaded in abatement is some temporary disability, such as excom-
munication, infancy, &c.in which case the judgment is that the
plaint remain without day until, &c. T'idd, 581.

32



4 Proceedings upon Pleas in abatement, &c.

Subsequent proceedings.] After judgment of respondeas ousier,
the defendant has four dlyl] to plead. 1 Sellon, 275. This, how-
ever, it seems, is in|the discretion of the court; Comb. 19; and it
is said that the court will sometimes order the defendant to plead
instanter, or on the morrow. Tidd, 580.

The order invariably to be observed in pleading, is thus:

1. To the Jurisdiction.
2. In abatement.
1. To the Person
1. Of the Plaintiff.
2. Of the Defendant.
2. To the Court.
8. To the Writ.
1. To the Form of the Writ.
2. To the Action of the Writ.
8. In bar of the action. Co. Lit. 308.

Pleading a plea in any one of these classes, is deemed an acknow-
ledgment that you have no ground for pleading a plea in any of the
preceding classes, and a waiver of your right to do so. Therefore,
after a judgment of respondeas ouster, you cannot plead a plea in
the same or in any preceding degree or class with that which you
have already pleadedp, but you may plead one in any of the subse-
quent classes you please. See Com. Dig. Abatement.

Tn making up the second issue or paper book, you must enter
the plea in abatement and the subsequent proceedings to the judg-
ment of respondeas ouster, and then enter the second plea, &c.;
all which must appear in the nisi prius record, as well as in the
issue roll. 1 L. Raym.829, 5 Mod. 399, Carth.447. 7 Mod. 51.
But where the plea in abatement and the proceedings thereon had
been omitted, the court held that it was no ground for arresting the
judgment or for a new trial ; and that, at all events, the defendant
had waived the irregularity, by accepting the issue. S Bur.1682.
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BOOK II.

PART II.

PROCEEDINGS UPON JUDGMENT BY CONFESSION OR DRPAULT.

CHAPTER L
Judgment by Confession.

Cognovit.] WHERE the defendant has no available defence to
make to the action, it is usual.for him, instead of Pproceeding to
trial, or of allowing judgment to pass against him by default, to
give the plaintiff a cognovit or written confession of the action,
usually upon condition that he shall be allowed a certain time for
the payment of the debt or damages, the amount of such debt or
damages being first ascertained and agreed upon. The cognovit
also generally contains an agreement upon the part of the defendent
that no writ of error shall be brought, nor bill in equity filed. See
2 W. BL 80. Ifmade unconditionally, the plaintiff may of course
sign judgment and sue out execution, as soon as he pleases; but if
made upon terms, judgment cannot be signed or execution sued out
contrary to such terms, otherwise the court npon application will
set it aside. 2 W, Bi. 943, and see 1 Salk. 400.

The cognovit may be written upon plain paper, if it contain no
terms of agreement between the parties; but if it contain such
terms, as if it be conditioned for the payment of the debt by instal-
ments, 2 B. & P. 150, 4 East, 188, or the like, it must be written
on a 20s. stamp. If given before plea, it merely states the con-
fession, the amount of the debt or damages, the terms upon which
the cognovit is given, and the agreement by defendant not to file a
bill in equity or bring a writ of error ; see the Sform, Tidd, Forms,
156. § 1, 2. 1 Sellon, 372 ; but if given after plea pleaded, it also
contains an agreement to withdraw the plea; in which case it is
termed a cognovit actionem relictd verificatione, from the form of
the entry of it upon the roll. See the form, Tidd, Forms, 156. § 3.
1 Sellon, 372. The cognovit may be of part of the cause of action,
or of the entire; if of part, the plaintiff may sign judgment for -
;I:lie“ part confessed, and proceed as to the residue, 1 Sellon, 373.

, 495,



6, Judgment by Confession,

If the cognovit be signed by the defendant, whilst in custody of
the sheriff, or of the marshal, 8 T R. 616, for the same cause of
action for which the cognovit is| given, an-attorney for the defend-
ant must be present and-witness it, in the same manner as when a
warrant of attorney is executed by a prisoner. See post, p. 13.
2 Taunt. 360. 3 T. R. 616. This, however, is not necessary,
where the defendant is in custody in execution for the same debt.
2 Str. 1245. .

Judgment, how signed.] Where the cognovit is given before plea
pleaded, and the defendant has not appeared by putting in bail,
or by filing common bail, or entering a comon appearance, you
must file common bail (see Vol. 1. p. 814), or enier a common ap-

earance (sec Vol. 1. p. 303), for him, in pursuance of the statute,
gefore you can sign judgment. Ther muke an incipilur of the de-
claration on 105 stamped paper, if the judgment be final, or on 4d.
stamped poper, if interlocutory only ; make an incipitur also on the
roll, as directed Vol 1. p. 162, See R. M. 5 A.». 1. Take the
judgment paper, roll and cognovit, fsee 25 G. 3. c. 80. § 19) to the
clerk of the judgments, and he will sign the judgment ; then take themn
to the master, who will tux the costs, and mark them on the judgment
paper.  Afier which, if the judgment be final, you may proceed to
sue out eseculion, according to the terms of the cognovit; or if the
Judgment be interlocutory only, you may proceed to execute a writ of
enquiry. Sce the form of the entry of the judgment, &c. in as-
sumpsit, Tidd, Forms, 213. § 17. 10 FPent. 428. $50.—against
an executor or administrator, Tidd, Forms, 273. § 18. 282. § 25.—
against an insolvent debtor, Id. 279. § 21.—in debt, Id. 281. § 23.
10 Went, 453.—in debt on bond, 10 Went. 454.—judgment as to a
part confessed, non assumpsit being pleaded to the residue, 3 Went,
109.—the like, with a remittitur for the residue, Tidd, Forns,
281. § 24. Where judgment had been irregularly signed with-
out filing common bail for the defendant before the quarto die post
of the term next after that in which the writ was returnable (see
Tol, 1. p. 314) the court held that the defendant was estopped
by his cognovit from objecting to the irregularity, although the
common bail was sot filed until after the judgment was signed.
7 T. R. 206.

If the cognovit have been given after plea pleaded, enter the
pleadings, as fur as they have gone, upon the roll, as directed
Vol. 1. p. 134. Let the defendant’s attorney altend with you before
the master, for the purpose of withdrawing the plea ; 1 L. Raym.
345; and the master will accordingly enter the relictd verifica-
tione in the margin of the roll, and will tax your costs at the sume
time, Then take the voll, judgment paper and cognovit, to the
clerk of the judgments, as above directed, and he will sign judg-
ment. See the form of the entry of the judgment, &c. in assumpsit,
Tidd, Forms, 280. § 2. 10 Went, 439.—in debt, Tidd, Forms,
286. § 29. 10 Went. 440.—against an executor in_ assumpsit,
the plea of plene administravit being withdraun. 10 Went, 440.

..



Judgment by Confession. 7

Implied confession of action.] Besides the case of judgment by
default, where the defendant’s default is deemed tantamount to a
confession (and which shall be fully considered in the next chapter),
there is also a ‘confession’ of action in’ some’' cases implied in the
defendant’s pleading ; as where an executor or administrator pleads
Plene administravit, or plene administravit preeter, without plead-
ing in bar, this is impliedly a confession of the action; and upon
the plea of plene adminisiravit, the plaintiff may take judgment of
assets in_futuro; or upon plene administravit preeter, take judg-
ment presently of the assets acknowledged to be in the hands of
the defendant, and of assets in futuro for the residue. See further
upon this subject, post, Bk. S, Pt.2, Ch. 5, § 2; and see the forms
there referred to.

In all these cases of implied confessions, and also of express can-
fessions which do not ascertain the amount of the damages, the
plaintiff must enter up interlocutory judgment only, and then
execute a writ of inquiry; except in the actions of debt and eject~
ment, in which cases, as the damages recoverable are not ef
consequence sufficient to warrant the expense of a writ of inquiry,
the plaintiff may sign final judgment in the first instance; and
except also in a few other cases hereinafter mentioned in Chapter 4,
After the entry of the interlocutory judgment on the roll, follow
the award of the writ of inquiry, the sheriff”s return te it; and final
judgment. See post, Ch. 4.



CHAPTER IL

Judgment by Default.

What, and in what cases.] WrEN a defendant hath a day
certain given him in court, and is then demandable, and being de-
manded doth not appear, the court thereupon give judgment against
him by default. 8 Salk. 218.

The defendant allows judgment to go by default, either in-
tentionally, or through mistake or neglect: intentionally, where he
- has no merits (and he usually afterwards brings a writ of error, in
order to obtain time), or when he does so according to a previous

nt with the plaintiff; through mistake, when he puts in a
ples, or rejoinder, &c., so informal or defective, that it is treated as a
nullity ; and through neglect, when perhaps he has merits, but he
neglects to plead, rejoin, &c., or return the paper book, within the
time limited by the rules of court for that purpose. This is also an
implied confession of the action, '
udgment by default is either by nil dicit, that is, where the
defendant is stated to have appeared, but to have said nothing in
bar or preclusion of the action;—or by non sum informatus,
where he is said to appear by attorney, but the attorney says that
he is not informed by the defendant of any answer to be given.
The latter is used only in cases where judgment is entered in
ce of a previous agreement between the parties; the former,
where the defendant has not pleaded within the time limited by the
rules of the court, or in a proper manner, or where he has pleaded
some plea not adapted to the nature of the action or circumstances of
the case, or thelike. As to judgment for want of a plea, and where
the plea, from some srregularity in the form of it, or in the manner
or time of pleading it, may be treated as a nullity, see Vol.1.p, 120,
121; as to judgment for want of a rejoinder, rebutter, &c. see Vol. 1.
p. 126 ; and as to judgment for not returning the paper book, see
Vol. 1.p. 130. If a plea be pleaded, but it do not answer the whole
of the declaration, you may in general sign judgment by nil dicit
for the part not answered, and proceed in the action for the residue,
The rule upon this subject is thus: If a plea begin as an answer
to part only, and is in truth an answer only to that part, 1 Saund,
28, (n. 1, 2, 8), orif it begin as an answer to part, but afterwards
answer more, 1 Saund. 28, (n.8.) 1 Str. 303, but see 2 B. & P,
427, the plaintiff should sign judgment for that part of the cause of
action, which the plea in its commencement does not fess to
answer ; otherwise, if instead of doing 8o, he demur or plead over,
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the whole action will be discontinued. K on the contrary, the plea
begin as an answer to the whole, but in truth be only an answer to
pert, the plaintiff cannot sign judgment for the part not answered,
bat should demar, because the whole plea is bad. 1 Saund. 28.
(n.1,2,3).296. (n. 1.) If the defendant make default at the
trial, this is net such a defanlt as will entitle the plaintiff to sign
judgment ; but he must proceed regularly to verdict and judg-
ment, in the same manner as if the action were defended. See
the form of the postea in such a case, Tidd, Forms, 232. § 1.
. Where judgment by default is signed as to part, and issue is
Jjoined as to the residue, a special venire is always awarded, tam
ad triandum quam ad inquirendum, as well to "i the issue as to
inquire of the damages; and the jury who try the issue, in that
case assess thed for the whole. 11 Co. 5. See the form of the
award of the venire, Tidd, Forms, 182. § T.a. So, where there are
several defendants, if some let judgment go by default, and others
plead to.issue, a similar special venire shall be awarded, and the
Jury who try the issue, shall assces the damages against all the
endants. 11 Co. 5. 2 B. & P. 163. sce the form of the award of
the venire, Tidd, Forms, 182, § 8. 183. § 8 a. Baut in actions,
where the plea of one defendant enures to the benefit of all, as in
actions upon contracts, 1 Lev. 63. 1 Sud. 15. Ca. Pr. C. B. 107.
Pr. Reg. 102. 3 T. R. 662, if the defendant fail of ubtaining a
verdict against those who have pleaded, he caunot have damages
assessed against the others who let judgment go by default; for
the contract being entire, the plaintiff must succeed against all the
defendants or none. In actions ex delicts, on the contrary, if the
plaintiff do not succeed against the defendants who plead, he may
still have his damages assessed aguinst those who allowed judg-
ment to go by default, 2 Str. 1108. 1222, unless the plea of those
who pleaded, prove that the plaintiff could have no cause of action
agaiust any of them; 2 L. Raym. 1872. 1 Sir, 610. 8 Mod. 217;
for the tort is several, as well as joint. .
Judgment by default is interlocatory, in assumpsit, covenant,
trespass, case, and replevin, where the sole object of the action is
damages; but in debt and ejectment, damages not being the prin-
cipal object of the action, aud those usually recoverable not being
of sufficient consequence to warrant the expense of executing a
writ of inquiry, the plaintiff usually signs final judgment in the
first instance.

How signed.] Judgment for want of a plea, cannot of conrse be
signed, until the defendant be fully before the court. In bailable
actions, therefore, if the defendant have not perfected bail, the plain-
tff can only proceed against the sheriff or upon the bail bond, to
compel anappearance; but in nonbailable actions, if the defendant
baye not entered an appearance or filed common bail, withiu the
vime limited for that purpose by the rules of the court, the plaintiff
may do it for him in pursuance of the statute, and afterwards sign
judgment by nil dicit if the defendant have uot pleaded within the
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time allowed him for that purpose. ¥ol. 1.p. 106. 120, 191. {1 Qe
119. If jnd%ment is to be signed for want of a rejoiuder, or re-
butter, &c. this, being, deemed an abandonment of the'plea, the
plaintiff strikes out all the previous pleadings, and signs judgment
as for want of a plea. Vol. 1. p. 126. e
. After entering an appearance or filing common bail for the de-
fendant, when necessary, then, if your judgment is to be inter-
locutory merely (vide supra), Make an incipitur of your declare-
tion on 4d. stamped paper, and an incipilur on the roll, as directed
ante, p. 6 ; take them to the clerk of the judgments, and he will sign
the judgment. See the form of the enlry of judgment by il dicis
in assumpsit by bill, of the same term as the declaration, Tidd,
Forms, 251.§ 1. 10 Went. 362. 426.—the like by origi Tidd,
Forms, 254. § 3.—the like, of a different term, Tidd, , 253,
§ 2. 10 Went. 418.—the like after an imparlunce, and continuances
of the inquiry by vicecomes non misit breve, Tidd, Forms, 258. § 9. a.
—the like, with award of inquiry into a county palatine, Id. 255.
§ 5. 10 Went. 452.—the like against an executor or administrator,
Tidd, Forms, 258. § 8. 5 Went. 414.—of judgment by nil dicit in
detinue, and award of inquiry, Tidd, Forms, 271.—the like in other
actions, 10 Went. 454.—of judgment by nil dicit in assumpsit, with
a remiltitur of part of the damages aficr the return of the inquiry,
Tidd, Forms, 256. § 6.—the like, where one of the defendants died
after declaration and before interlocutory judgment, Id. 254. § 4.
the like, with a suggestion of the death of one of the plaintiffs, at
the return of the inquiry, Id. 257.§ 7. 10 Went. 456.—of entry
where one defendant pleaded, and another suffered judgment to go
by default, Tidd, Forms, 192. § 8. 1 Sellon, 592. 10 Went. 358.
«—the like, where one defendant pleaded nul tiel record, and the
other let judgment go by default, 10 Went. 390.—the like, where
the defendunt lel judgment go by default as to ome count, and
pleaded to the other, 8 Went. 509, —the like, where the defendant
pleaded to part of a count only, and judgment was entered for the
residue, 3 Went. 181, See also the form of the entry of the judg-
wment by non sum informatus in assumpsit, by bill, of the same term
with the declaration, Tidd, Forms, 272. § 15. 10 Went. 441,
Having signed interlocutory judgment, you may proceed to sue
out and execute your writ of inquiry, as directed in the fourth
chapter.

1f your judgment is to be final (see ante, p. 9), Make an in-
cipitur of your declaration on 10s. stamped paper, and an incipitur
on the roll; take the judgment paper and roll to the clerk of the
Judgments, and he will sign judgment ; then take them to the master,
who will tax the costs, und mark them on the judgment paper. No
rule for judgment is necessary. See the form of the entry of judg-
ment in debt on mutuatus, by bill, of the same term with the declava-
tion, Tidd, Forms, 264. § 10. 5 Went. 165. 7 Went. 402. 10 Id.
436.—the like, of another term, 10 Went. 427. 435. 436.—the liks
in debs on bond, Tidd, Furms, 265. § 11.—the like in debt on a
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penal statute, T Went. 129.—the like as to one count, and nolle
prosequi as to others, Tidd, Forms, 270.—of judgment by nil
dicit in ejectment by originaly with. a-remittitur damna, Tidd,
Forms, 684. § S1. 10 Went. 441.—the like by bill, Tidd, Forms,
685.§32. 10 Went. 429. 437. 449.—See also the form of judg-
ment by non sum informatus in debt, Tidd, Forms, £72.§ 16.
10 Went. 427. 441. 453. In actions of debt, however, within the
statute 8 and 9 W. 8. c. 11. § 8, such as on bond for the perform~
ance of covenants, on bond for the payment of money by instal-
ments, or of an annuity, or the like (see post, Ch. 4. § 2.), if the
defendant suffer judgment to go by default, although in strictness
this is a final judgment, and entered up for the entire penalty of
the bond, yet the plaintiff cannot sue out execution for the sum
recovered by the judgment, but he must suggest breaches upon the
roll, from time to time, as they occur, and execute a writ of inquiry
in order to assess damages on them. See post, Ch. 4. § 2.

In what cases set aside.] If the judgment itself be irregularly
signed, or if any of the previous proceedings upon the part of the
plaintiff be irregular, and the irregularity be not waived by any act”
of the defendant, or if judgment be signed when in fact the de-
fendant has not been guilty of any default, the court upon motion
will set-aside the judgment. It is said that this motion must be
made two days before inquiry executed; 1 Sellon, 345; or if the
writ of inquiry be executed in vacation, notice of the motion should
be given two days previously, to the plaintiff’s attorney or agent.
Tidd, 499.

‘The plaintiff, also, if he find that he has signed judgment irre-

y waive the judgmen etting the clerk of the judg-
m eun:nyke it out; ] he ;aly)yglitve nc;ztice thereof to thJ:;g-
fendant’s atterney, in order to prevent the expense of an application
to the court. Imp. B. R. 4%4.n.

The court alse in some cases, on the defendant’s application, will
set aside a regular judgment, upon an affidavit of merits, if the
phaintiff have not lost a trial. 2 Saik. 518. 1 Salk. 402, Asit
is wholly discretionary, however, in the court to do this or not,
they will not set aside a regular judgment in order to give the de-
fendant an advantage of any nicety of pleading; 2 Sir. 1242; or
to let him in fo plead the statute of limitations, 1 W. Bl 85, or his

, Tidd, 500, but see 1 B. & P. 52. contra, or a speeial
plea of questionable matter, designed to draw the plaintiff to demur;
2 Salk. 518; and the eourt of Common Pleas have refused to set
mide a regular judgment, where it appeared that the defendant had
refused to aecede to equitable terms of eompromise. 4 Taunt. 885.
‘When the court set aside a regular judgment, it is usually upon the
terms of the defendant’s paying costs, 1 Salk. 402. see Barnes, 256,
pleading issuably instanter, 1 Bur. 586, taking short notive of
trial, Barnes, 242, and giving judgment of the term, 2 Sir. 823,
when neeessary ; and in some cases also they will order the defend-
ant to bring the money into court, Barnes, 243.



CHAPTER IIL
Judgment upon a” Warrant of Attorney.

Warrant of attorney.] A WARRANT of attorney is a written
authority to the attorney or attornies to whom it is directed, to
appear for the party executing it, and receive a declaration for him
in an action at the suit of a person therein mentioned, and there~
upon to confess the same, or to suffer judgment to pass by default ;.
it also authorizes the attorney to execute a release of errors. See
the form, Tidd, Forms, 151. § 3. 10 Went. 390. Imp. B. R. 511.—
#he like in gjectment, Tidd, Forms, 664. § 6 a. It must be on a
imge stamp. See 7 Taunt. 174.

y rule M. 42 G. 8, every attorney of this court who shall pre-
pare any warrant of attorney to confess a judgment, which is to be
subject to any defeazance, shall cause such defeazance to be written
on the same paper or parchment on which the warrant of attorney
shall be written; or cause a memorandum-in writing to be made _
on such warrant of attorney, containing the substance and effect of
such defeazance, See 8 Taunt. 465. 2385. If the attorney, how-
ever, omit to write the defeazance upon the warrant of attorney, as
directed hy this rule, the omission does not avoid the instrument,
but merely renders the attorney uuswergble uu motion, for the
neglect of a duty thus imposed on him by the court. 15 East, 576.
7 Taunt. 807. .

If the warrant of attorney be given for the purpose of securing
the payment of an annuity, or of money by instalments, it is usual
to ingert a clause in it, dispensing with the necessity of a scire
JSacias. It may admit of doubt, perhaps, whether this clause can
have the effect intended by it; besides, from several cases recently
decided in the court of Common Pleas, it seems to be unnecessary:
that court baving determined that a warrant of attorney is not
within the stat. 8 & 9 W.3.c. 11. § 8, which requires sugges-
tions of breaches and the scire facias, (sce the next chapter, § 2),
3 Taunt. 74. 5 Taunt. 264, and MS. E. 1814, S. P.dict.in
B. R. and see 16 East, 163, even although the warrant of attorney
be given as a collateral security with a bond. . 2 Taunt. 195.

How executed.] The warrant of attorney is signed, sealed, and
delivered; the defeagance only signed. It is not necessary that it
should be read over to the party previously to its being executed,
aBle formerly required by the court of Common Pleas. See 2 H.

383, .
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If the warrant be executed by a person in custody * of any sheriff’
or other officer,” it shall not be valid or of any force, unless there
be present some attorney on the behalf of-such person in custody,
to be expressly named by him and attending at his request (see
4 Taunt. 797), to inform him of the effect of such warrant of at-
torney, before the same is executed ; which attorney shall subscribe
his name as a witness to the due execution thereof. R. E. 4 G.2.
R.E. 15 C.2. Therefore if no attorney be present at the execu-
tion, the court will set aside the judgment or other proceedings upon
it, see 1 Salk. 402. 2 W. Bl. 1097, although other persons not in
custody, have also joined in the warrant, as collateral securities;
2 Taunt. 49; unless it have been done by the contrivance of the
defendant, and purposely with a view to cheat the plaintiff. Cowp.
141. 'The person thus required to attest the execution, must be
an attorney ; for it has been holden that the attendance of an attor-
ney’s clerk is not sufficient; Barnes, 42. 2 Taunt. 360. See
Cowp. 142; but it is not essentially necessary that he should be an
attorney of this court. 1 Str.530. Barnes, 44¢. And where it
appeared that, upon the defendant’s being informed that an attorney
must be present on his part, he produced a person as such, in whose
presence he executed the warrant of attorney ; the court refused af-
terwards to set aside the proceedings on the ground of the person se
produced not being an attorney. 1 B.& P. 97. It is clear, how-
ever, that the presence of the plaintifi”s attorney will not be suf-
ficient, even although the defendant consent at the time to his act~
ing as his attorney also. 7 T. R.7. But if the defendant himself
be an attorney, the attendance of any other on bis part may be
dispensed with, as not being within the meaning of the rule.
Barnes, 37.

This rule is not confined to the case of prisoners in the custody
of the sheriff or other officer who arrested them, but also extends
to prisoners in the custody of the marshal. 8 T. R. 616. and see
2 W. BL 1297. It does not, however, extend to persons in custody
in execution; 1 7\ R. 715. 7 T. R. 19. Cowp. 281. 2 Str. 1245;
nor to warrants of attorney given for any other cause of action than
that for which the defendant is in dy; S Bur.1792. 2 L.
Raym. 797. 1 East, 241 ; and consequently it does not extend to
the case of a person in custody on criminal process. 4 7' R.43S.
But although the rule does not extend to a defendant in custody in
execution, yet if it could be shewn that he was prevailed upon to
acknowledge a judgment for more money than was really due, the
court, upon application, would relieve him.  Cowp. 281.

Where a defendant, whilst in custody in Ireland, gave a warrant
of attorney to confess a judgment in this court, the court held that
the necessity of an attorney being present on the part of the de-
fendant, at the time of its execution, was as essential as if the de-
fendant were in this country. 2 Str. 1247.

How far revocable.] A warrant of attorney to confess a judg-
ment cannot be expressly revoked; or if the defendant do that
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which purports to be a_revocation of it, the plaintiff may enter up
judgment notwithstanding. 2 L. Raym. 850. There are some
cases of implied revocation, however, which it may be necessary to
Jmention.
*  The death of either party is a revocation of the warrant. This,
however, may in general be remedied, if the plaintiff be entitled
to enter up judgment at the time, by entering up the judgment as
of the term in or afler which the party died, before the essoign day
of the following term. 1 Salk.87, 2 L. Raym. 766. 2 Str. 1081.
882. Barnes, 270. 1 Saund. 219 e. 7 Mod.203. Hardw. 158.
But if it become necessary to obtain the leave of the court to enter
‘up the judgment, they will seldom grant it after the death of the
plaintiff, particularly where the application is not made until after
the essoign day of the term following the death, 8 T. R. 257.
2 Str. 718. Barnes, 44, and in no case will they allow it to be en=
tered up after the death of the defendant. 2 Str.1081. Vide post.
So if a warrant of attorney be given by two, and one of them die,
the p'aintiff cannot have leave to enter up the judgment after-
wards; not against both, on account of the rule above mentioned ;
nor against the survivor, for the judgment would not in that case
pursue the authority. 15 East, 592. 7 Taunt. 453. But if a
warrant of attorney be given {0 two or more, and one of them die,
- the court will allow the judgment to be entered up by the survivor.
2 M. &S.76. 2 W. BL.1301, 1 Wils. 312, Barnes, 48.

If a feme sole give a warrant of attorney, it has been holden that
her subsequent marriage, before judgment is entered up, is a re-
vocation of the warrant. 1 Salk. 117. but see 1 Show. 89 contra.
But if a warrant of attorney be given to a feme sole, her subsequent
marriage will not be a revocation of it; 1 Salk. 117; and upon ap-
plication to the court, founded upon a proper affidavit of the mar-
riage, 8 Bur. 1469, they will allow the judgment to be entered up
in the name of the husband and wife. 7 Mod. 53.

When ordered to be given up.] If the warrant of attorney
have been obtained by fraud, 1 Doug. 196, or for an usurious con-
sideration, Cowp. 727. Barnes, 52. see 1 Taunt. 418, or for a

mbling debt, see 4 Taunt. 683, or if given to the plaintiffto in-

uce her to live in a state of prostitution with the defendant, Tidd,
488, or for securing an annuity, void by the annuity act, ¢ T\ R.
694. 6 Id. 737, or the like, the court will order the warrant to be
delivered up to be cancelled; or, if judgment have been entered up,
they will set it aside, and any proceedings that may have been had
upon it. But where an application was made to set aside a Judg-
ment entered up on a warrant of attorney, and execution thereon,
on the ground of usury, the court of Common Pleas refused to
grant the motion unless vpon the terms of the defendant’s agree-
ing to pay the principal money borrowed, and the sum legally due
for interest; although they intimated that if the application had
been made before judgment was entered up, they would have ordered
the warraut to be delivered up unconditionally, 1 Tauni.418. If
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the fact of the consideration, however, be contested, the court will
direct an issue to try it, and enlarge the rule for setting aside the
Jjudgment, in, the mean time.. —Cowp. 727, So, if it be alleged that
the warrant of attorney' is forged, or the like, the court will direct
an issue to try whether it has been duly executed or not. Barmes,
239. Also, if a warrant of attorney be given by an infant, the
court will order it to be delivered up to be cancelled, even although
there may be circumstances of fraud on the part.of the infant;
1 H.BlL.75. MS. M. 1814 ; and if an infant and another join in a
warrant of attorney, and judgment be entered up against both, the
Jjudgment if vacated as to the infant, must be vacated as to both;
for the judgment being entire, cannot be set aside as to one de-
fendant, and remain good as to the other. MS. M. 1814. sce 2 W.
Bi. 1133. So if a feme covert give a warrant of attorney, the
court will order it to be delivered up to be cancelled, or will set
aside the judgment, &c.; the warrant in such a case being absolutely
void; See 3 Taunt. 261 ; yet the court have refused to relieve
her, where at the time she executed the watrant she lived by herself
and acted as a feme sole. 1 Salk. 400. Also, where one of se-
veral executors gave a warrant of attorney to confess a judgment
against all, the court ordered it to be delivered up to be cancelled.
1 §tr. 20.

Judgment, when to be signed.] Judgment may be entered up on
a warrant of altorney, at the time therein specified for that purpose ;
and if the warrant were given to secure the payment of meney, it
is not necessary that the plaintiff should delay the signing of the
judgment until default be made in the payment, MS. M. 1814. and
see Hardw. 270, unless that be expressly stipulated in the de-
feazance. If the warrant specify any particular term of which the
Jjudgment is to be signed, it cannot be entered up of any other,
even of a subsequent, term; 1 Mod. 1. 7 Mod. 53 ; which exact-
ness, however, is seldom requisite at p ; for modern warrants
of attorney, after specifying the term of which judgment is to be
signed, always add the words “ or of any subsequent term.” It
cannot, however, be entered up of a previous term ; and even if
the first day of the term of which the judgment is signed, and to
which the judgment has relation, be previous to the time stipulated
in the defeazance, &c. for the entry of the judgment, although juﬁ;
ment were not actually signed until afterwards, the court wo
probably set aside the judgment. See 2 Str. 1128.

‘Within a year and day from the date of the warrant of attorney,
judgment may be entered up as of course, without the leave of the
court.

After a year and day from the date of the warrant, judgment
cannot be entered up until leave of the court in term time, or of a
judge in vacation, be previously obtained for that purpose. 6 Mod.
212. 1 H. Bl. 94. This application is founded upon an affidavit
stating the consideration for the warrant of attorney, its execution,
the amount remaining due to the plaintiff, and alleging that the
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defendant was alive at a certain time therein mentioned. See the

the qffidavit, Tidd, Forms, 153. § 4. 10 Went. 230.
Imp. B. R. 520. If the application be by motion to the court, it
must appear from\/the affidavit (that the_defendant was alive, and
that the deponent saw him, upon some day within the term, in
order that the court may be satisfied that he was alive on the day
to which the judgment will have relation; and where the motion
was made on the first day of term, and the affidavit stated the de-
fendant to have been alive four days before, MS. H. 1815, and
even where it stated him to have been alive on the essoign day of
the term, 4 M. & S. 174, the court held it to be insufficient, say-
ing that it must appear from the affidayit that the defendant was
alive on some day in full term. If the application be made to
a judge in vacation, the affidavit must state the defendant to have
been alive within two or three days, if he reside in or near London;
or if he reside at a distance in the country, then within six or eight
days, according to the distance. Judgment, however, has been
allowed to be entered up against a defendant residing in Jamaica,
upon an affidavit that he was alive five months before. Willes, 66.
It must appear, also, that the deponent saw him at the time he is
stated to have been alive; and therefore where the affidavit stated,
that the deponent was told by the defendant’s wife that her husband
was living, the court held it to be insufficient. MS. M. 1814. The
affidavit must also state the execution of the warrant of attorney ;
but where it stated that the defendant had recently acknowledged
the execution of it, expressly for the purpose of enabling the plain-
tiff to enter up judgment, without being at the trouble of sending
‘for the subscribing witness, the court held it to be sufficient.
2 B. & P.85. If the attesting witness be dead, that fact must be
substantiated by affidavit, or if he cannot be found, the affidavit
must state the endeavours which have been made to find him, before
the court will receive dary evid of the ion. 4 Taunt.
132. The consideration, and the sum remaining due, are usually
sworn to by the plaintiff himself; but where the plaintiff was a
lunatic, an affidavit of the debt being unpaid, made by 2 person who
had received the interest due upon it for the last three years, was
deemed sufficient. Barnes, 42. Where it appeared by the plain-
tiff"s affidavit that she was then resident in an enemy’s country, the
court of Cummon Pleas refused to give leave to enter up the judg-
ment. 2 New Rep. 97.

If the application be not made within ten years, a judge will not
make an order, but you must apply to the court. If twenty years
or upwards have elapsed since the execution of the warrant, the
eourt only grant a rule nisi; 1 Sellon, 382; but if the application
be made within 20 years, the rule will be absolute in the first in-
stance. Yet where the warrant had been given with a post obit
bond, and the application was not made until after the death of
the person, upon whose death the bond was payable, the court
granted a rulenisi only. 1 H. Bl 94
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Judgment, how signed.] Where leave of the court is x
before you can enter up judgment,—if in term time, give the affidavit
ebove mentioned and a motion paper to counsel, who will move it
sccordingly ; draw\up/the 'rule swish. the)clerk of the rules; pay him
7s. 6d. If in vacation, take the affidavit to the judge's chambers,
who will make an order thereon: pay 6s. 6d. ; and file the affidavit
vith the clerk of the rules. Make an incipitur of the declaration
on a 10s. stamp, and (if judgment be entered up with leave of the
court) annex the rule or order to it; make an incipitur also on the
roll, intituling the ol of the term of which the judgment is to be
eatered up. Make out a um of the warrant; 25 G. 3.
c.80.§19. See Vol. 1. p. 24 ; see the form, Tidd, Forms, 14. § 3.
Imp_ B, R. 521. Then file common bail for the defendant, as directed
Vol.1.p.314. RH. 1 W.& M. Lastly, ln&cthcjldgmmt";qa,
roll and warrant of attorney, to the clerk of the judgments, will
sign the j , and file the warrant. See the form of the entry,
Imp. B. R. 524. 10 Went, 445—=447. No judgment can be signed
upon any warrant authorising an attorney to confess judgment,
without sach warraat being delivered to and filed by the clerk of
the docquets, who is to file the same in the order in which they
are received. R. M. 42 G. 3. Itis prudent, and indeed usual, to
docket the judgment immediately, for ‘he reasons mentioned ante,
¥ol. 1, p. 205, 206, particularly if the warrant of attorney be given
to secure the payment of an annuity, or of money by instalments,
or the like.

If a bond have been given with a warrant of attorney, the de-
claration is made out in debt on bond ; if not, it is usually made
out on a mutuatus ; but in all cases the warrant of attorney must
be strictly pursued, in entering up the judgment. Therefore, if,
on a warrant to enter up judgment in debt on bond, judgment be
entered up in debt on a mutuatus, the court will set it aside as
irregular. 8 T. R. 153. So a general warrant given by a person,
who afterwards became insolvent, will not authorise the plaintiff
to enter up a special judgment against his fature effects. 1 7. R,
80. Or ifa warrant be given to confess a judgment of a parti-
cular term, judgment cannot be entered up of any other term.
Ante, p. 15. So, upon a joint warrant of attorney given by two,
judgment cannot be entered up against one, even after the death
of the other. 15 East, 592. , & warrant given by one of two
executors, will not authorise the plaintiff in entering up judgment
against both. 1 Str. 20. Also, where, on a warrant of attorney
given to an execator, judgment was entered up in vacation as of
the previous term when the testator himself was alive, the court
set it aside for irregularity, ¢ Str. 1121. Or if the declaration
be upon a bond purportiug to bear date after the first day of the
term of which the judgment is signed, the jodgment will be erro.
neous. 7 Mod. 38. Yet, where a judgment creditor applied to
set aside a judgment and execution against the debtor, upon the
ground that the judgment was entered up against the defendant

VOL. 1I. C
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by a different Christian-mame from that signed to the warrant of
attorney, the court refused even a rule nisi. MS, M. 1815.

Ezecytion.] As soon as judgment is signed, the plaintif may
immediately sue out execution, if he be at liberty to do so by the
terms of the defeazance. A writ of execution, however, may be
sued out befire, but it cannot be executed until on or after, the
day I?eciﬁed for that purpose in the defeazance. MS. M. 1814.
See Hardw, 270. Where a warrant of attorney was given for se-
curing the ‘pnyment of an annuity, and, upon default made in the
payment of the annuity, the plaintiff sued out execution and ar-
rested the defendant for the amount of the penalty, the court set
aside the execution and ordered the defendant to be discharged,
as the defeazance authorised the plaintiff to take out execution
merely for the arrears. 16 East, 163. The plaintiff in this case
should have sued out execution for the amount of the penalty,

se the writ of execution must strictly pursue the judgment,
see Vol, 1. p. 257), but should have indorsed it to levy the amount
of the arrears only. But where a warrant of attorney was given
for the payment of money by instalments, and by the terms of the
defeazance the plaintiff was to be at liberty to enter ul:lf'ndgmem
immediately, * but no executlon to be issued until default made in
paymeat of the said sum of 1402/. 18s. 8d. with interest as afore-

d by the instalments and in the manner hereiubefore mentioned ;»
the court held that the plaintiff, upon a fair constraction of the
above terms of the defeazance, was at liberty to sue out and exe-
cute a writ of execation for the entire sum, upon default in pay-
ment of any one of the instalments. 1 M. & S. 706.

Although a warrant of attorney be given to secure the payment
of an annuity, or of a sum of money by instalments, or the like, it
seems 8 scire facias is not necessiry, previous to suing out execu-
tion for every periodical payment or instalment, as would be the
case if a bond only had been given ; for it has been decided in
several cases in the court of Common Pleas (2 Taunt. 195. 3 Taunt.
n4. 5 Taunt, 263. and see 2 W. Bl. 845.) and it seems also to be
the opinion of this court, (MS. E. 1814, and see 16 East, 163)
that the stat. 8 § 9 W. 3. c. 11, § 8. which requires mgguﬁom
of breaches and the scire facias in such cases (see the next Chapter,
§ 2.) does not extend to warrants of attorney, even when given
merely as a collateral security with a bond. 2 Tauat. 195.



CHAPTER IV.

Writ of Enguiry.
Sect. 1. Writ of Enguiry in ordinary Cases.
2. Writ of Enquiry in Debt on Bond.
3. Reference to the Master.

SECTION 1. Writ of Erquiry in ordinary Cases.

Whet.] A WRIT of enquiry is a judicial writ, directed to the
sheriff of the county in which the venue was laid, stating the
former ings in the cause, and, * because it is unknown
what damages the plaintiff hath sustained,” commanding the
sheriff that by the oath of twelve honest and lawful men of his
county he diligently enquire the same, and return the inquisition
into conrt. See the form of a writ of enquiry by bill, Tidd, Forms,
157. § 4. 10 Went. 261, 835.—the like by original, Tidd, Forms,
159. § 6. 10 Went, 26'1.—the like, by attackment of privilege, 10
Went, 288.—the like into a county pelatine, Tidd, Forms, 158.
§5. 10 Went. 255. 268. 337. The writ must be returnable on a
geeral retorn day, if the action were by original ; or on a dsy
certain, if the action were by bill. No advantage, however, can
be taken of a mistake in this respect; not upon motion, for it is
not an irregularity, but error; Barnes, 230 ; nor by writ of error,
for the error is now cured by the statute of jeofail. Say. 245.
2 Str. 941, .

The writ must be executed against all of the defendants, jointly,
who have allowed judgment to go by defauit. If two defendants,
even in trespass, suffer judgment by default, and the plaintiff exe-
cate writs of enquiry against them separately, and take several

against them, it will be irregular; and if final judgment
be entered up for those several damages, it will be error. 6 T. R.
199, The only way the plaintiff has of remedying the mistake
is, by applying to the court, before final judgment, to set aside
his own proceedings ; which they will allow him to do, upon pay=
ment of costs. Id.
a h’Al to the amendment of writs of enquiry, see post, Bk. 4, P. 1,

1.

In what cases necessary.] When the judgment is interlocutory,
(which is always the case in assumpsit, covenant, trespass, case,
c2
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and replevin, the sole object of these actions being damages, see
ante, p. 9), merely the plaintif®s title to damages is thereby esta-
blished ; the amount, of the damages yet remains to be ascer-
tained. This/is/usually done by’al writ of enquiry. As the in-
quest, however, is merely for the purpose of informing the con-
science of the court, the court themselves may, in all cases, if they
please, assess the damages, and thereupon give final judgment ;
3 Wils. 61, 62. 2 Id. 372,374, 1 Doug. 316 n. 4 Taunt. 148 ;
and itis accordingly the practice, in actions upou bills of exchange
and promissory notes, to refer it to the master to compute the
amount of principal and interest due on the bill or note, without
a writ of enquiry ; 4 T. R. 275. 1 Dorg. 316 n. 2 Saund. 107 a.
and see 12 , 420. 4 Taunt. 148 ; and the same in an action of
covenant for non-payment of a liquidated sum, 1 Doug. 316, as
for non-payment of moncy lent upon mortgage, 8 T. R. 326, or
for non-paywent of rent, 8 T. R. 410. 6 Taunt. 356, or the like.
Bat when the computation of damages is not a mere matter of cal-
culation, the court will not refer it to the master, but will put the
plaintiff to sue vut his writ of enquiry ; thus in an action on a bill
of exchange for fureign money, 5 T. R. 87, in an action on a fo-
reign judgment, 4 T. R. 493, in an action on a bond to save
harmless, 2 Wils. 5, or on a covenant to indemnify, 14 East, 622, ~
in an action on a bottomree bond, 7Tidd, 504, and even in an ac-
tion upon a judgment recovered on a bill of exchange, 8 T. R,
395. but see 1 T. R. 446. .14 East, 442. 1 East, 436, or in as-
sumpsit for a sam certain due upon an agreement, Tidd, 504, the
court have refased to refer it to the master. In cases where the
court will refer it, as when the action is on a bill of exchange or
other matter where the damages are merely the subject of calca-
lation, it is necessary that this appearupon the face of the declara-
tion, and not be mere matter of evidence; 8 7. R. 648; and if
one of several counts contain matter of this kind, you cau, after a
judgment by default, have it referred to the master to compute
the damages upon that count, upon your entering a remittitur
damna as to the others, 7 T. R. 473. Q Smith, 46. 4Tn. Asto
this reference to the master, vide post, p 30.

But if there be judgment by default as to part, and issue joined
as to the residue, or if some of several defendants suffer judgment
by default and others Jlead to issue, a writ of enquiry is never
executed ; but a special venire, as well to try the issues as to en-

uire of the damages, is awarded, and the jury who try the issue
shall assess the damages for the whole. Ante, p. 9. So, if there
be a demurrer to o1e count, and issue in fact juined on the
other, a spccial venire may issue as is above mentioned ; or the
plaintiff, after he has obtained judgment on the demurrer, may
execute an enquiry ns to that count, upon entering a nollc prosequi
as to the other. 1 Str. 532. Or if there be a demurrer as to
part, and judgment by default as to the residue, the plaintiff may
sue out a writ of enquiry on the judgment by default, and to assess
contingent damages as to the demurrer; or he may procced to
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obtain judgment on the demurrer in the first instance, and then
execute a writ of enquiry upon both judgments. Bammes, 229.
See post, p. 36.

In debt, the judgment is always final quoad the debt; and the
damages usually sought for, being very trifling, it is not in general
worth while to execute a writ of enquiry for them, but the plain-
tiff may at once enter up final judgment, and sue out execution;
and this, even in an action on a bail bond. 2 B. & P. 446. So,
in debt on a replevin bond, where the not making a return of
goods distrained for rent was assigned for breach, it was holden
that the plaintiff, after signing judgment by default, might sue out
execution for the amount of the goods as indorsed on the replevin
bond, and of the taxed costs, without executing a writ of enquiry.
3 M.& S. 155. Butif the damages be of sufficient consequence
to warrant the expense of proceeding for them, the plaintiff may
either execate a writ of enquiry for them, or, where they are mere
matter of calculation, may apply to have it referred to the master.
Thus, in an action of debt on a judgment of many years staudi
where the defendant allowed judgment to go by default, the court
held that the plaintiff was justified in executing a writ of emy:i s
to obtain interest on his judgment by way of damages. 7 T. Iz.
446. Sce ante, p. 0. On the other hand, in an action of debt
(seemingly for goods sold, money lent, or the like, for it is not
specified in the report of the case) the court upon application set
aside execution upon a judgment by default, upon payment of
costs, and referred it to the master to ascertain what was due to
the plaintiff; 14 East, 442; in which case Le Blanc, J. inti-
mated an opinion that a writ of enquiry should in no case be exe-
cuted in an action of debt, -

Butin debt on bond, conditioned for the payment of an an-
nuity, or of money by instalments, or for the performance of
covenants, or of an award, or of any other specific act, although
Jjudgment by default be entered up for the amount of the penalty,
yet a writ of enquiry must afterwards be executed, in order to
ascertain what damages the plaintiff may have actually sustained
by the breach of covenant, &c. complained of.. 84 9 . 3. c. 11.
§8. This, hawever, does not extend to bail bonds, replevin bonds,
bands of petitioning creditors, or bonds for the payment of a sum
of money in gross. ~ See the next Section ; dand see there the mode of
executing this urit of enquiry. .

And lastly, where the jury, in a trial at nisi prius or at bar, act
as an inquest,—as where they are to assess contingent damages
on a demurrer, or where they are to assess damages on a judg-
ment by default as to some of the counts of the declaration ; see
ante, p. 9,20, and Burnes, 228 ; or where a demurrer to evidence
is put in at the trial; Cro. Car. 143; and the jury omit to assess
the contingent damages on the demurrer, or the damages on the
judgment by default; or where in trespass or replevin against an
overseer uf the poor, the plaintiff is nonsuit, or the defendant
has a verdict, and the jury omit to enquire of the treble damages
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given to the defendant in such a case by stat. 43 El.c. 2. § 19
Hardw. 138, 2 Str.1021. 1 Salk. 205, 1 L. Raym. 59. 2 W. BI.
931, 3 Wils.'442;  or where inquare impedit, the jury, after find-
ing for the plaintiff, omit to enquire of the velue of the living, &c.
10 Co. 118 :—in all these cases the omission of the jury to assess
the damages may afterwards, upon application to the eourt, be
supplied by a writ of enquiry; and the sume in all other cases
where an attaint does not lie. See 2 Wils. 367. Hardw. 295.
Say. 214. But wherever an attaiut would lie, if the jury bad as-
sessed the damages,—as in an ordinary personal action, and the
jury find a verdict for the plaintiff, but omit to assess the damages;
see Vol. 1.p. 176 ; or, where issue is joined upon a plea in abate-
ment, and the jury, upon finding for the plaintiff, omit to assess
the damages ; ante, p. 3 ;—the omission cannot be suopplied by a
writ of enquiry. Seec @ Wils. 367. Also, in replevin for a dis-
tress for rent, if the jury find for the defendant, hat omit to en-
of the arrears of rent, in pursuance of stat. 17C. 2. ¢. 7,
is omission cannot be remedied by a writ of enquiry: because
the statute requires that the enquiry be made by the same jury
who tries theissue, 1 Salk. 205. 2 W. Bl. 163. It hasbeen
holden, however, that where a verdict for the plaintiff is void,
but the defendant’s pll)e. amoufa:ts toa :onfession, the eom‘tf ‘will
ive judgment upon this confession, and award a writ of oa
?o uéertam the plaintiff’s damages. Cro. EL 214. Cartl:'?70ty
Where a writ of enquiry is allowable and necessary, an award
of it follows immediately after the entry of the iuterlocutory
judgment, thus: ¢ But becawse it is unknown to the court of our
said lord the king now here, what damages the said J. N. hath sus-
tained by means of the premises” [or, where the enquiry is to-extend
only to some of s;‘mu:l counts, tﬁey must be particularized, S::
thus: ¢ by means not performing the said first promise.”
1 Str. 684.] < the nha}ﬂ"h:":o{md that by the oath of twta‘lze
and la men is bailivick, he diligently enquire,” &c.
g:dthe fom,u',f'}‘:‘dd, Forms, 253, &c. 10 Went. 362.’ Mﬂq.mnWhere
a writ of error is brought in the House of Lords upon 2 judgment
for the defendant, and the judgment is reversed, we have seen
(Vol. 1. p. 235.) that upon the record being remitted to this court,
a writ of emil;iry is awarded here, to ascertain the plaintiff’s da~
mages, the House of Lords having no power to award a writ of
enquiry. Cowp. 843. - :

How sued out.] Engrossthe writ on a 5s. stamped parchment ; see
the forms referred to, ante, p. 19 ; get it sealed ; pay "ld.; it need
not be signed. Indorse on it a memorandum of the day on which it
is to be executed ; and leave it at the sheriff’s office the day before,
atlatest. R.H.936G.3. Pay 1l 9s. 4d. in London, 11. 10s. 4d.
in Middlesex, and 1l. 11s. 6d. in other counties. Pay also 4d. ad-
ditionally for edch witness.

Before whom to be executed,] The writ is usually executed before
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e sheriff or his deputy. See Barmes, 231. 232. 413. 8 Wila
$78. It may, however, under special circamstances, be executed
before the Chief Justice, |if the veaune have been laid in Middle-
sex or London';’ or before a judge of assize; if the venue were laid
in any other county. See 12 Mod. 610. It is only, bowever,
where some difficult point of law is likely to arise in the course of
the enquiry, or where the facts are important, that the coart will
grant this indulgence; and the mere importance of the facts will
Dot, it seems, induce the court to grant it, when the venue is laid
in Middlesex or London; 1 Sellon, 344 ; for the under sheriff of
Middiesex, and the secondary in London, are generally men of
egx;riuwe,mdfullywmpetenttoeondmtlbnﬁnuoofthb

An application to have a writ of enquiry executed before the
chief justice, must be made to the court in term time. For this
purpose, make an affidavit of the circumsiances, and give it to coun~
nl-ilhumimlgpa,tomfwamknhi;dmupthub
with the clerk rules, and serve a copy of it on the opposite at-
torney ; and ards move to make it absolute upon an affidavit of
service. Draw up the rule with the clerk of the rules; prepare the
writ of enquiry as in ordinary cases, unnex the rule to it, and leave
it at the sheriff’s office. Then enter the cause with the morshal in
the same manner as if it were a record, and pay him the same fee.
8ee Vol. 1. p. 163. and see post, p. 8. - The sheriff afterwards returns
the inguisition as in other cases. :

If the enquiry is to be before a judge of assize, the application
may be made either to the court in term time, or to & judge in
ivfnentionilifto the court, it is made in the manner above directed;

to a judge in vacation, get a motion paper signed by counsel, and
take it, together withthei;idavitabmmw,tolhe Judge’s
chambers, and the judge will make an order to the clerk of the rules
to draw up the rule. Take the motion paper and order to the clerk
of the rules, and draw up the rule, and proceed as is above directed.

Notice of executing it.] The plaintiff must give a written notice
of executing the writ of enquiry, to the defendant’s attorney or
agent in town, Vol. 1. p. 18. See the form of a nolice of enquiry
tn London, Tidd, Forms, 163. § 12.—in Middlesex, Id. 164. § 13.
—in the country, id. 164. § 14. Bat if the attorney or agent be
not known, it may be given to the defendant himself, Barnes, 311.
Pr. . 276. Say. 133, and to all the defendants, if there be
more than one, Pr. Reg. 443, or left at their last or most usual
places of abode. See R. T.1 G.3. See Vol 1. p. 136.

If the writ is to be executed in London or Middlesex, eight days
notice must be given, if the defendant live within 40 miles of
London, or 14 days notice if the defendant reside at a ter
distance, the same asnotice of trial ; see Vol. 1. p. 135 ; and Sunday
is reckoned, unless it be the day on which the notice is gives.
R.M. 4 A (c). If the writis to be executed ip any, othet county,
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eight days notice is sufficient. R. M. 4. 4.(c). A defendant,
residing at a hotel in London, from the time of his arrest till he

was served with notice of enquiry, was holden not entitled to

more than eight'days| noticelin & town| cause, though his- general

residence was above 40 miles from London. 7 East, 624. Also,

where the defendunt was residing in London before and at the

commencement of the action, it was holden that eight days no-

tice of executing the writ of enquiry was sufficient, though the

defendant had in the intermediate time removed permanently to

a distance of above 40 miles from Loudon, namely, to Tortola,

particularly as he had uotlgliven the plaintiff notice of h's removal.

12 Eait, 4217.. but see 1 Eust, 685, 2 W. Bl 1205. and Vol. 1.

p. 135. If the defendant be under terms to take short notice of
enquiry, this is the same as short notice of trial, ramely, four days

in country causes, and two days in town causes. Se¢ Vol. 1. p. 135,

A term’s notice of enquiry is also- 'y, in cases where a

terny’s notice of trial would be required if the cause had proceeded

to trial. 2 Str. 1100. See 3 Smith, 101, and see Vol. 1. p. 138.

When the paper book has been delivered to the defendant,
with notice of trial indorsed on it, and the defendant strikes out
the similiter and demurs, (see Vol, 1.. p. 132.), he shall be obliged
to accept of notice of execating a writ of enquiry from the time
of notice of trial given on the paper book. R.H.8G. 1.

When the-writ is to be executed before the sheriff, the notice
states that it will be executed on a day therein stated (which must
be on or before the return day of the writ, ¢ Salk. 627. ¢ L.
Raym. 1449, not being Sunday, 1 Str. 387), usually between twe
certain hours, Say. 181, as between the hours of 10 and 12
o’clock in the forenoon, or between the hours of 4 and 6 o'clock
in the afternoon, Tidd, 513, ¢ at the secondary’s office, No. 5%,
Coleman-Street, London,” if in London, or * at the sheriff’s office
in Bedford-Street, Bedford-Row, near Holborn, iu the county of
Middlesex,” if in Middlesex, or, if in gther counties, then at some

lace within the county, appointed for that purpose, and particu-
rarly described in the notice, See Comyns, 551. Burnes, 297.
300. Say. 181. Pr. Reg. 447. A notice of executing the writ
“ by ten o'clock,” 2 Str. 1142, or, *“ at ten o'clock, or as soon
after as the sheriff can attend,”” Buarnes, 295, will be bad for uncen
tainty ; so, *‘ between the hours of 10 and 2 o’clock,” Ras been
holden insufficient, as not being sufficiently definite. Barnes, 295,
296. Comyns, 551. and see | Burnard. 139. Barnes, 293. 302.
If the defendant do not attend punctually at the tine mentioned
in the notice, and the writ be executed in his absence, the court
will not relieve him ; 1 Bainard. 233; and on the other hand, if
the defendant attend at the hour, he will not be warranted in
leaving the court at the expiration of the time mentioned in the
notice ; for the sheriff may have prior business, which may detain
him beyond that time. 1 Doug. 198. 2 Barnard. 214.
But if the writ is to be executed before the chief justice or
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Judge of assize, the notice is given for the sittings or assizes ge-
nerally, Tidd, 512. 1 Sellon, 853, in the same manner as in the
notice of trial.

Notice of enquiry may be continued or countermanded, in the
same manner as a notice of trial. See Vol. 1. p, 137, 138. See
the form of & motice by continuance, Tidd, Forms, 164. § 15, and
see’| B.& P. 363.—of countermand, Tidd, Forms, 164.§ 16. If
the plaiutiff do not proceed to execute his writ according to the
notice, or countermand it in time, the defendaut will be entitled
to his costs of the day, R. H. 8 G. 1 (a), in the same maoner as
for not proceeding to trial. See post, Bk. 4, Pt. 1, Ch. 23.

An irregalarity in the notice is waived in general by the de-
fendant’s attending at the enquiry.

How ezecuted.] After giving notice of enquiry, the next step to
be taken is to subpceua the witnesses necessary to prove the
amount of the damages. See Vol. 1. p. 150, 151.  See the form of
a precipe for a subpana, Tidd, Forms, 166. § 18.—of subpana,
id. § 19.—of subpaena ticket, Id, 167. § 20. The defendant may
subpeena his witnesses in like manner,  Also, if either party pur-
pose to attend by counsel, he must give prev.ous notice of his in-
teation to the opposite attorney ; otherwise he will not be allowed
for it in costs. 1 Sellon, 35%. 1idd, 514.

Immediately upon the receipt of the writ, the sheriff will sum-
mon a jury. Attend, at thetime appointed, with your counsel and
witnesses; and the inquest will be taken in nearly the same man-
Der as at a trial at nisi prius, see Vol. 1. p. 167. excepting that the
jurors cannot be challenged. 3 Salk.81. Also, the execution of
the writ may be adjourned if necessary, after it is entered upun,
2 Str. 853, 1259,

All the plaintiff has to prove, or the defendant is permitted to
controvert, is the amount of the dumages ; 1 B. & P. 563 ; for the
cause of action itself, as stated in the declaration, is impliedly
admitted by the defendaut, by his suffering judgment to pass
against him by default. 1 8tr. 612. and see 2 Suund. 107 n. 2.
1 Doug. 315. Therefore it was holden that a lease, mentioned in
the condition of a bund set out by the defendant upon oyer, need
not be proved. 1 Esp. 157,  So, a bill of exchange or promissory
note, if declared upon, need not be proved, although it must be
produced in order to satisfy the inquest that no money has been
paid on account of it. 3 7. R. 301. 1 Doug. 316 n. 3 Wils. 155,
and see © Str. 1149, So, the defendant in an action on a con-
tract, will not be allowed to give evidence of fraud, 1 Str. 612, or
of any other matter which would render the contract void ; for by
allowing judgment to go by default, he has admitted the validity
of the contract. So, the defendant wiil not be allowed to give in
evidence, in mitigation of damages, any matter which might have
been made the subject of a set off. See 14 East, 578.

If there be two or more defendants who suffer judgment to go
by default, the inquest cannot, even in trespass, scver the da

c5
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3 T Str. 429; but where there is jodgment by default
against one defendant, and judgment upon demaurrer against the
other, theinquést mayséver thie damages, because the defendants.
have severed in their pleading. 2 Sir. 1140. See Vol 1. p. 195.

How returned.] On or after the return day of the writ of enquiry,
Mc%fwﬁuﬂﬂhﬁccﬁhf!ﬁenﬂmudﬁﬁd?&l.
p- 199, 200, which will expire in four days, exclusive of the day on
which it was entered. The form is the same as Vol. 1. p. 200, only
‘instead of the mv:d’;c" Poue;," say Enl:luirz;” Call at the she-
riffs office, and the writ and inquisition will be given to you. See
!‘z}om of the inquisition, Tidd, Forms, 164. § 17 a. y"i";ne de-
fendant is allowed these four days to. move to set aside the inqui-
sition, or in arrest of judgment. As to the causes for which the
court will set aside the inquisition, sec post, Bk. 4, Pt. 1, Ch. 26,.
“ New Trial.”

Final judgment.] After the rule for judgment has expired, if
the defendant have not moved to set aside the inquinieux'gn or in
arrest of judgment, or if he have moved and the Inquisition be
not set aside nor the judgment arrested, get the inguisition stamped
with a 10s, stamp ; get the costs.taxed by the master, and final judg-.
ment signed, as upon a postea ; see Vol. 1. p. 200, 201 ; and you meay
then proceed to sue out execution.

The entry of the judgment is thus : After the award of the werit
of enquiry on the roll, as ante, p. 23, follows an eutry of the re-
turn of it and the finding of the inquest, and lastly the entry
of the final judgment umgx ordinary cases. See the form, Tidd,
Forms, 252, &c. 10 Went. 430. 448. 442. 435. 456. If the roll
have already been carried in, this entry will be made by the clerk
of the treasury, upon your leaving the inquisition with him for
that purpose; pay him 1s. 6d. But if the roll have not as yet
been carried in,. you must get a roll,as dicected Fol. b.p. 134, and:
enter the ings on it, to the interlocutory judgment inclusice 3
after which enter the award of the enquiry, the return, and final
judgment, as above mentioned. Then docket your entry and carry in
the roll, as directed Vol. 1. p. 134,

If the defendant die, after interlocutory and before final judg-
ment, and the interlocutory jadgment be revived against the exe-
cutor, &c., and a writ of enquiry executed; the final judgment
Jin that case must be against the executor or administrator, and not
against the testator or intestate. 2 Seund. 12 n..



Wit of Eaquirg:-. 0

SEcr. 2.
Writ of Enquiry in Debt on Bond.

In what cases necessary.] “-IN all actions in any court of record
upon any bond, or on any penal sem, for nonperformance of any
covenants or agreements contained in any indenture, deed, or
writing,” (whether the covenant, &c. be contained in the same,
or in any other deed or writing ; 2 Bur. 824, 826; and the sta-
tute extends to bonds,:&c. for the payment of money by instal
ments, 6 East, 550. see 3 W. Bl. 706. 958, for the payment of
an annuity, 8 7. R. 126, for the performance of an award,
6 East, 613. 14 East, 401, or for the p:rfomnnce of any other
specific act, excepting for the payment of a sum of money in gross,
and excepting the case of a J bond, QB.J;P.“G.,YrepIevin
bend, 2 Saund.-167, and the bond of a petitioning creditor, 7 7. R.
800. 3 East, 22)==¢*the plaintiff may assign as many breaches as -
he shall think fit, and the jury shall assess not only such damages
and costs as have heretofore been usually done, butalso damages for
such of the breaches of covenants, &c. as the plaintiff apon the trial -
of the issues shall prove to have been broken ; and the like judgment
shall be entered on such verdict, as heretofore has been usually done.
And if judgment shall be givea for the plaintiff on demurrer, or
by ion or nil dicit, he may suggest upon the roll as many
breaches as he shall think fit; upon which a writ shall issue to the
sheriff of the county where the action is brought, to summon a
jury before the justices of assize of that county, to enquire of the
truth of those breaches and to assess the damages; in which -
writ the said justices of assize shall be commanded to make return
thereof to the court from whence the same shall issue, at.the time
mentioned in-such writ. And in case the defendant, after such -
judgment and before execution, shall pay into court to the use of :
the plaintiff the damages assessed costs, a stay of execution
Mrbe entered on the record; or if by.reason of an execution .
the plaintiff shall be fully paid all the damages and costs and the
eharges of the execution, the defendant’s bedy, land, or goods
shall be thereupon forthwith discharged frmm. the execation, which
shall likewise be entered upon the record; butin each case the
judgment shall notwithstanding remain as a further security to-
answer to the plaintiff such damages ashe may"sustain by any
farther breach of .a covenant contained in the same indenture,
deed, or writing ; upon which the plaintiff may bave a scire facias
upon the said judgment against the defendant, his heirs, terre.
tenants, or executors or administrators, saggesting other breaches
of the said covenants or agreements, and to summon him or them
respectively to shew cause why execution should not be awarded
upon the same judgment, in which there shall be the same pro~
oceding as there was in the actionof debt upoa the said bood, fos
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sssessing of damages upon the trial of issues joined upon such
breaches, or enquiring thereof upou a writ to be awarded in man-
ner aforesaid ;| and  updn{payment o) satisfaction as aforesaid of
such foture damages, costs, and charges as aforesaid, all further
proceedings on the judgment aferesaid are again to be stayed,
and so toties quoties, and the defendant’s body, land, or goods
shall be discharged out of execution as aforesaid. 8 & 9 W. 3.
c. 13, § 8. The defendant, however, is accountable only to the
extent of the penalty ; aud as soon as that is recovered, or if the
defendant choose to pay it into eourt, the plaintiff ean procecd
no farther, but on the contrary may be compelled to enter satise
faction en the record. 1| Suund.58a. S W. Bl. 1190. 6 T. R.
303, Ithasalso been ruled that the seatute is obligatory ; and-
although it enacts that the plaintiff * may” assign, “ may” sug-
gest, &c., yet the word *“ may”’ is compulsory, and the plaintiff
must assign or suggest the breaches, otherwise the pruceedings
will be erroceous. 5 T. R. 636. 538. 2 Wils. 871, Cowp. 359.

Proceedings after judgment by default.] Enter the proccedings on
the roll, as in the cuse of a judgment by default in debt, omitting these
words in the judgment, ** By the court of our said lurd the king
now here adjudged and with his assent; and the said }. S. in
mercy, &c.” Then, in a new paragraph, suggest the breaches for
which you seek damages ; see the form, | Saund. 58 b, Tidd, Forms,
266. § 12. 267. § 12 a3 and in the same puragraph enter a prayer
Jor a writ of enquiry and an award thereof ; sce the form, Tidd,
Forms, 266. § 12. 2 Saund. 187 b. or it may be in the form given in
) Saund. 58 d. Make a copy of the breaches, and serve it on the
defendant’s atlorney or agent, together with the notice of enquiry as
ante, p. 23. Then sue out a writ of enquiry, to be eaecuted before
the chicf justice at the sistings, or the judges of assize at the assizes,
according to the county in which the venue was laid ; see the form,
Tidd, Forms, 160. § 9. 162. § 10, 10a. 10 Went. clxxxv. and see
ante, p. 33 ; deliver it lo the sheriff, who will thereupon summon a

Jury, will annex the panel to the writ, and deliver the urit and panel
10 the associate. And lastly, you must make out a copy of the record
on treble 6d. stamped paper or parchmens, for the chief justice or
judge of assize, und leave it vith the marshal when wou enter the
‘cause for trial. When the cause is called on, the inquest is taken

isely in the same manner as a canse is tried at nisi prius.

The plaintiff must prove the breaches assigned, and the de-
fendant is at liberty to contravert them. Also where, in debt on
bond conditioned for the performance of covenants in an indeature,
-&c. or of an award, judgment is suffered to pass by default, and
breaches are suggested, the plaintiff must prove the conditivn of
the bond, the award, indenture, &c. as well as the breaches as~
signed. 1 Saund. 58 d. .

The associate will prepare the inquisition, (sce the form of the
inquisition and return, 7idd, Forms, 165. § 17 ¢), und have it
acaled with the seal of the chief justice or justices of assixc, ang

-
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annex it to the writ of enquiry. You may then proceed to tax
your costs and sign judgment as directed ante, p. 26.

The remaining proceedings are entered upon the roll, thus:
after the award of ‘the writ of €nquiry, make an entry of the retarn
of it and of the inquisition; see the form, ¢ Saund. 187b. Tidd,
Forms, 267. § 12; then follows the judgment for the debt, da-
mages, and costs, as in the usual form in debt; see the form,
1 Saund. 58 ¢; then an award of a writ of execution against the
defendant’s goods, lands, or person; sec the form, ) Saund. 58 c;
and lastly, if the writ be executed, follows the entry of the she-
riff’s return to the writ of execution, and of an acknowledgwent
of satisfaction by the plaintiff as to the amount levied ; see the
form, | Saund. 58 c. ‘The judgment above mentioned includes
the costs of the enquiry, but not the damages given by the in
quest. See3 B. Jyl}’. 607. The writ of execution must of course
pursue the judgment, and be for the penalty, nominal damages
and costs, but must be indorsed to levy only the damages given
by the inquest ard costs of increase, together with the reasouable
charges and expeuces of executing the writ. 1 Saund. 58 b. .

The above proceedings are stated, upon the supposition that
the plaintiff has declared as upon a common money bond ; but if
he lhave set forth the condition of the bond in the declaration, and
assigued the breaches (which is not very usual, although perhaps
in some cases advisable), then of course there is no necessity fora
suggestion of breaches on the roll, &c. as above directed.

Proceedings afier judgment upon a demurrer.] The proceedings
are the same as when judgment is allowed to pass by default,
The judgment for plaintiff upon demurrer in debt is entered,
onitting the latter words of it, in the same manner us in the judg-
meat by default above mentioned ; then follows the suggestion of
breaches, if the breaches have not already been assigned in some
of the previous pleadings. The remainder of the proceedingsare

. the same as above stated. .

Proceedings upon issue joined.] The best way of declaring on @
bond, &c. of the description above mentioned, particularly if ex-
pedition be desirable, is, to set forth in the declaration the con-
dition of the bond, and assign the breaches ; and the defendant is
then at once obliged to plead to them. But the usual mode of
declaring is, to declare as upon a common money bond ; the de-
fendant then sets forth the condition upon oyer, and pleads per-
formance ; the plaintiff in his replication states the breaches; and
the defendant in his rejoinder takes issue on them. As soon as
issye is joined, the paper book with an award of a venire is made
up, delivered and returned, in the usual way; and the issue.is
tried as in ordinary cases. If the defendant, however, instead of
pleading performance, plead any other Klea which cannot lead to
an issue upon the b es, but upon which the plaintiff if he re-
cavers must have judgment guod recuperet, as if he plead 8 judg-

’
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. ment recovered or the like; if in such a case the plaintiff have
Jjudgment, he must sue out and execute a writ of enquiry, in the
same manner as upon a judgment by default. And the court,
upon application, have dllowed the plaintiff to execute such a writ

enquiry, pending error upon the first judgment. 14 East, 401,

But if the defendant, to a declaration as upon a common money
bond, plead won est factum, the plaintiff, in making up the issue,
immediately after entering the plea, suggests the breaches, and
then enters the award of the venire. 8 7. R. 255, 1 Esp. 277.
Or if the issue have been already delivered without the sugges-
tious, then take out a summons before a judge, for the defendant
to shew cause why a suggestion of breaches should not be entered
on the record; and if no cause shewn, deliver a fresh issue, in-
clading the suggestions. 8 T. R. 255. and see Vol. . p. 132. This
also is of course tried in the ordinary way.

The verdict for plaintiff is the same as in ordinary cases; but -
the jury must also assess damages for the breaches.

Jjudgment for plaintiff is, that he recover the debt, and 1s.
damages for the detention thereof; together with 40s. costs and. .
the costs of increase, the latter of course including the costs of the
trial, 1 Saund. 58 . The writ of execution must pursue the
judgment ; but must be indorsed to levy ::? the damages found
upon the breaches, the costs of increase, the expenses of the ..
execution, as above mentioned.

Scire facias.] If after the first inquisition or trial, the defendant-
be guilty of-any further breaches, as-the statate says that in such
a case the judgment already signed shall remain. as a security to
the plaintiff, the plaintiff in order to obtain damages must sue .
eut a scire facias on the judgment, and thereupon suggest the
farther breaches ; and upon the defendant’s pleading thereto or -
making default, the plaintiff must proceed in the manner above
directed. The judgment-will be the gommon judgment in scire
facias, namely, an award of 3 The ex ion will be for.
the amount of the debt and costs, as above mentioned; but in-
dorsed to levy the damages, and the costs of the scire facias, only..
See post, Bk. 3, Pt. 1, CA, 8. « Scire facias.” h

Seer. 3.
Reference to the Master,

As to the cases in which areference to the master-may be sub-..
stituted for a writ of enquiry, see arte, p. 20. The mode of pro~
ceeding is thus:

Make an affidavit of the cause of qction, and that interlocutory:

Judgment has- been signed ; see the formy Tidd, Forms, 157, § 3 o

1
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Annez this affidavit to a motion paper, and give il to counsel to move
to kave the matter rq'erra“othemder, and the court will there-
wpon grant & rule nisi. | In the case of bills of exchange and pro-
mznotu,ﬂnsunmhonofme it may be made on the
ythemwlocuwryjudgmtnnym{ 3!&8 109.
see 3 Smith, 179, or at any time afterwards. the rule
w&thedcrb the rules, udmeamq'unchcdq'adnh
-.ndltmaybeneeesurytoobncrvethnnonrregnhmy
prevwnswthe jwlgment, can be shewn as cause
1B.& P. 369. [fmmwbednm.gamumuu&e
the rule absolute upon an affidavit of service. Draw up the rule
mh‘hcclerkqftherula get it stamped with a 10s. stamp ; and
take it to the master, whe will thereupor compute the sum due to the
plaintiff for principal and interest, taz the costs and sign judg-
ment, as mentioned Vol. 1. p. 201. You may then sue out ezecution.
In the cvurt of Common Pleas, it is necessary for the plaintiff to
give notice to the defendant of the time appoiuted by the protho-
mmyforeomputhgthepﬁncipal and interest, &c., in anal
to the practice upon wxits of enquiry ; 4 Taunt. 487; but no suc
notice is requisite in this court. Imp. B. R. 496. Wherelup-
peared upon affidavit that the hill had been stolen out of the at-
torney’s pocket, the court ordered the usual reference to the
master, upon prodaction of a copy. 3 M. & S. 281.

In vacation, this may be done by tpphcahon to a. Jndge at.
chambers. For this purpose, take out to the d
b:hcweaunwhy‘lnhw“mbsfq"medwthc ma-tocmnpute

and interest, &c. S‘emawpyonthedd’mdml’: ;

t

devit above mentioned, will grent an order that the clerk of the rules-
do make out the rule. Get a motion paper signed by counsel, and
take it, together with the order, to the clerk of the rules ; draw up
the rule, and proceed as is above direeted.

If your roll have been already carried in, the clerk of the trea-
sury wilk.eater-the judgment, upon your leaving the rule, above
mentioned, with him for that purpose. Othmnseyoumungau
roll, uddeol 1. p. 134, and enter the proceedings-uponit ; see
t&cfmq'mm'radd, Forms, 257. § 9. audaeci’ol.l p.134;
then docket and carryin your roll, as directed Vol. 1. p. 134. see also
Vol. 1. p. 205, 206.  Where the roll contained an award of a writ

and afterwards an assessment of damages (as in this-

gbg the court; upon a.writ of error being brought for. this

it was urged,onthe authom{uof 7 T. R. 446, that by the

of the writ of enquiry the plaintiff had made his election

e his damages ascertained by a jary, and could not afters

retract, and have his damages assessed by the court. The
court however. affirmed the judgment. 4 Taunt. 148.

g&

irif



BOOK 1II. -

PART IIL

PROCEEDINGS mﬂ DEMURRER.

Demurrer and joinder.] LET the draft of the demurrer, whether
general or special, be signed by counsel. E. 18 C. 2. Engross
it on 4d. stamped paper; and if it be a special demurrer, or a general
demurrer after a special plea, file it in lhe;gﬂmnfﬂwclerkqf the
papers, who will make out a copy of it for the opposite attorney, if
required ; but a demurrer, in all other cases, is to be delivered
to the attorney of the opposite party, and not filed.

If the plaintiff demur, he may at once add the joinder in de-
murrer, and proceed to make up the demurrer book ; so if the
defendant demur, the plaintiff never files or delivers a joinder, but
merely adds it in making up the demurrer book. Vol. 1. p. 131.
1f the defendant however demur, and the plaintiff will not join in
demurrer, the defendant’s attorney may get a rule to jein in de-
murrer from the master on the back of the demurver ; take it to the
clerk of the rules, who will enter it, and will mark on the hack of the
demurrer “ entered ;" pay him 8s. Then serve a copy of it on the
plaintiffs attorney or agent, thus: *“ N.v S. Tuesday next after
[&c.] to join in demurrer. Entcred.” This rule expires in four
days exclusive after service; and if a joinder be not delivered or
filed within that time, the defendant may sign judgment of nonpros.
See Vol. 1. p. 125.  Or, if the defendant wish the demurrer to be
argued, he may make up the demurrer book, adding the joinder,
and deliver it to the plaintiff's attorney, with a rule to enter the
issue, Seec Vol. 1. p. 131.

Demurrer book.] The demurrer book is made up on 4d.
Ppaper, written on one side ouly, in the same manner as is directed
Vol. 1. p. 127, with respect to the issue. Where all the pleadings
have been delivered to the attornies and not filed, and in the case
of a demurrer upon a writ of error, scire facias, or audita querela,
R.T. 13 W. 3 (a), the demurrer book is made up by the attorney.
But in all cases where any of the pleadings have been filed with
the clerk of the papers, he makes up the demurrer book, uwpon
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+ being farnished with a of the declaration, and of any of the
pleadings which have ::tp’i;een filed with him; pay Aim 8d. per
Jolia for the whole. baok, iand. Ad. per folio in addition, for all the
Pleadings subsequent 'to'the 'declaration, besides stamps. See Vol. 1.
7. 131, Deliver this demurrer bovk to the opposite attorney, Aaving
Jfrst taken & copy thereof.

The demurrer book is the same precisely as the issue or paper
book on an issue in fact, as far as the entry of the pleadings, in-
clusive; sec Vol.1. p. 126—128 ; the conclusion being the onl.
partin which they differ. The conclusion of the demurrer boo
isthus: “ But because the court of our lord the king now here, are not
et advised what judgment to give of and upon the premises, a day is
given to the parties aforesaid, before our said lord the king at West-
mmster, on nert » [or, by original, “ on ——
wheresover, &c.””] “ to have judgment thereon; for that the snid
court of our said lord the king now here are not yet advised thereof,
§c” "See Tidd, Forms, 194. § 26. If there be alsoissues in fact,
as well as the issue in law, and it is intended to try the ssues in
fact before the demurrer shall be determined, then immediately
after the entry of the curia advisari cult above mentioned, cnter
aaward of a venire as well to try the issues in fact, as to assess

ingent damages upon the issae in law if it be found for the
plaintiff. See the form of this award of the venire, Tidd, Forms,

184. § 8 . But if it be intended to argue the demurrer, before
the issue in fact is tried, (which is much the preferable mode)
then after the entry of the curia advisari vult above meutioned,
enter an award of the venire as to the issue in fact, as in ordinnrﬁ
cases. It may be necessary to observe, that in these cases a
the proceedings not only as to the issue in fact, but as to issue in
law also, must be entered on the nisi prius record when you are
preparing for trial of the issue in fact, in the same order they ap~
pear in the paper book. Imp. B. R. 402.

When there are thus several issues in law and in fact, itis
optional with the plaintiff which he will bave determined first;
2 T. R.394. 2 Saund. 300 n. 3; and he may make up his issue
or demurrer book accordingly. But it is much preferuble, for
many reasons, to have the demarrer argued first, as above men-
tioned ; and where threc actions were brought against three se-
veral defendants, for different parts they had taken in the same
transaction, in one of which issue was joined on a demurrer, and
issues iu fact in the other two, the court, upon application of the
defendant, ordered the demurrer to be argued first, as the point of
law involved in it was the foundation of the plaintiff’s right to
damages in the other two actions, 13 East, 27. Where there
are several issues in law and fact, and the issues in fact are tried
first, if the plaintiff he nonsuit, contingent damages cannot be as-
sessed for him on tbe demurrer. 1 /r. 507.

When the clerk of the papers makes up the demurrer book,
he gives a rule in the margi to return it, as mentioned Vol. 1.
p- 130 ;- aud if the defendant do ot return it within the tima
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limited by the rule, the plaintiff may sign judgment. Where the
defendant has pleaded a special plea or special demurrer, we have
seen (Vol. ). p. 124) that when the paper book is delivered to him,
he may strike\odt'the|special pled or démurrer, and return it with
the general issue or a general demurrer; in which ease the plain-
(iff’s attorney must make up the issue or demurrer book again,
and deliver it to the attorney of the defendant, Vol. 1. p. 132.
If you suspect that this will be the case, however, as where yoa
think that the defendant has demurred merely for the purpose of
gaining time, you may rule him to abide by his demurrer, as di-
rected Vol. 1. p. 124, What has now been said, is confined to cases
where the defendant has pleaded or demurred specially ; for he
cannot waive a general issue or general demurrer in this manner ;
R.T. 546G. 2 (b). 1 Wils. 29; at least without the leave of
the court. See Vol. 1. p.123. Also, when the plaintiff, in an issue
in fact, adds the similiter to the replication, and makes up and
delivers the paper book, the defendant, we have seen (Vol 1.
p. 132) may strike out the similiter and demur ; and, having in-
dorsed on the paper book a notice of his having filed & demurrer
in the office of the clerk of the papers, (se¢ the form, Tidd, Forms,
195. § 28. 1 Sellon, 397) he must return it to the plaintiff’s at-
torney within the time limited for that purpose. The plaintiff
must then get the demurrer book made up by the clerk of the
papers, and deliver it to the defendant’s attorney, who must re-
turn it within 24 hours; but still, it seems, if the demurrer have
been special, and the defendant have not been ruled to abide by
it, he may strike out all the special pleadings, and plead the ge-
neral issue or a general demurrer, as above mentioned ; Tidd,
667; in which case the plaintiff will have to make up the issue or
demarrer book a third time, and deliver it to the defendant’s
attorney,

As soon as the defendant has returned the demurrer book, get
a roll, as directed Vol. 1. p. 134, and make an incipitur of the issucon
its make out your docket paper; and take it, the roll, and the de-
murver buok, to the clerk of the judgments, who will mark the roll and
enter the docket. See Vol. 1. p. 134. Bat if the plaintiff will not
enter the demurrer thus on record, you may get a rule from the
master on the back of the demurrer book, or (if that have been re~
turned) on a separate piece of paper, to compel him ; see the form,
Tidd, Forms, 195. § 29 ; enter it with the clerk of the rules;
8s.; and serve a cupy of it on the plaintiff’s attorney or agent.
the plaintiff do not enter the issue within the time limited by this
rule, the defendant may sign judgment of nonpros. Vol. 1. p. 183,
Or, where the plaintiff has demurred, and the defendant joined
in demurrer, if the defendant wish the demurrer to be argued, he
may rule the plaintiff to enter the issue, as above directed; R. E.
11 W.8. see the form of the rule in this case, Tidd, Forms, 195.
§ 80. 1 Sellon, 337 ; and if the plaintiff do not enter it within the
time limited by the rule, the defendant’s attorney may enter it,
and proceed to argument. R.E.11W.3.
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Argument.] When the issue has been entered on the roll, either
P may move for a conciliun. See Barnes, 163, This is a
of course,'dud reéquires only(counsel’s signature. Get the
motion paper signed by counsel, and take it together with the roll to
the clerk of the papers, who will mark the record * Read,”” and sign
his initials on the motion ; pay him 15.6d. Then take the mo-
tion paper to the clerk of the rules, and draw up the rule for the cone
cilium ; pay 6s. 6d.; see the form, Tidd, Forms, 555.§"75. And
lastly, take the rule to the clerk of the papers, who will ¢
enter the cause for argument; pay him ls. Serve a of the
r(;kou the opposite attorney. See 2 Str. 1242. and see R. M. 30

. 2.1 2.

Copies of thedemurrer book on unstamped paper, must next be
delivered to the judges: by the plaintifi’s attorney, to the chief
Jjustice and senior judge; and by the defendant’s attorney, to the
other two judges ; as directed Vol. 1. p. 191, 192, If either party
neglect to deliver the books, and the other deliver all, }he atter
it seems may move for judgment upon the demurrer without ar-
ﬂment, for the former cannot be heard. 1 Sellon, 336. and see

M.17C.1. Seel B.& P. 292 contra. The party demur-
ring must enter the exceptions intended to be insisted on in argu-
ment in the margin of the demurrer books he delivers to the
judges, R. M. 38 G. 3, and should leave copies of such exceptions
with the other two judges. Per Lawrence J. 1 Smith, 361. A
copy of the demurrer book should also be made out for counsel,
to which you may add such observations as you think necessary.
Mark on the back of it whether the demurrer will be argued, and.
when.

Afterwards, upon some Tuesday or Friday in the term, (see
Vol. 1. p. 36) the demurrer will be called on for argument, in the
order in which it stands in the paper. If there be no argument,
the counsel moves for judgment, as of course. But if argued, the
counsel for the party demurring is first heard in support of the
demarrer; next, the counsel for the other party is heard in an-
swer; and lastly, the former counsel is heard in reply. One
counsel only on each side (usually the junior, where there are
more than one,) is allowed to argue the demarrer. The court
then deliver their opinion; according to which, the judgment is
afterwards entered for the plaintiff or the defendant. Fay the
erier of the court 4s.

As to the cases, in which the parties will be allowed to amend
after & demurrer, see Bk. 4, Pt. 1, Ch. 27. Under particalar
¢ircumstances also, the court have allowed a party to withdraw
his demurrer, and to plead de novo, even after argument. 4 T. R, -
690. Say. 316, 317. Barnes, 155, but sec Say. 117. But if
there be issues in law and in fact, and the latter be tried first and

i t damages assessed as to the demurrer, the court, it
seems, will not in that case allow either of an amendment, or of
the demyrer being withdrawn, 1 Bur, 322, :
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Judgment.] Judgment upon d is interlocutory or final,

in the same manuer and in the same cases as judgment by default.
See ante, p. 9.19.21. Ifinterlocutory, draw up the rule for judgs
ment with the clerk/ of | the ‘riles ;_pay 64.; |and proceed to evecute
your writ of enquiry, or to have principal and interest computed
by the master, and to sign final judgment and tar your costs, as
directed ante, p. 22—26.30. But if the judgment be final, si

it with the clerk of the judgments, as directed ante, p. 10. 17, for
which the rule above mentioned will be his authority. As to the
Tecessity of suggesting breaches upon the roll, after judgment upon
demurrer in debt on bond, and the mode of making the suggestion
and of proceeding to enquiry thereon, see ante, p. 28, 29.

In entering the judgment on the roll,, if there be but a single
issue, then immediately after the curia advisari vult which con-
cludes the issue, enter the appearance of the parties, and the judg=
ment. See 1 Salk. 402, 2 L. Raym. 821. See the form of the
Judgment for plaintiff on a demurrer to a declaration, Tidd,
Forms, 6. § 32.—the like on a demurrer to a replication, Id.
29L § 33. 10 Went. 455.—the like, on a demurrer to a replica-
tion in debt on bond, suggesting breaches, Tidd, Forms, 292.
§88 a. Asto thejudgment for plaintiff upon d rer to a plea
in abatement, see ante,p. 3; and see the form of it, Tidd, Forms,
294. §85. 1 Went. 67. 7 Id.347. Lill. Ent.5. If the judgment
for plaintiff upon the demurrer be merely interlocutory, and a writ
of enquiry executed, then follows on the roll the award of the writ
of enquiry, an entry of the return of it and the finding of the in-
quest, and lastly an entry of the final judgment, as mentioned ante,
. 26.

But if the judgment on a single issue be for the defendant, then
immediately after the entry of the curia advisari vult, as above,
enter the appearance of the parties, and a judgment of nil capiat
per breve.  See the form on demurrer to a declaration, Tidd,
Forms, S17. § 69 a—the like, on demurrer to a plea, Id. S17.
§70. This is of course a final judgment, and gives the defendant
his costs.

‘Where there are several issues in law and in fact, if the issues in
fact were tried before the determination of the demurrer, then im=
mediately after the award of the venire, as mentioned ante, p. 83,
enter the pr inuato and postea, as directed Vol.1. p.206.
Then enter a continuance of the issue in law by a curia advisari
vuldt, then the appearance of the parties, and judgment upon the de-
murrer; and lastly the final judgment. If continuances become
necessary, owing to the different times at which the issues are
tried, respectively, continue them alternately, the issue in law by &
curia advisari vult, and the issue in fact by vicecomes non misit
breve. See the form of these continuances, 2 Saynd. 299, 300,
Tidd, Forms, 287. § 32 a. -

But when, of several issues in law and in fact, the issues in law
have been tried first, and found for the plaintiff; then immediatelp
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after the award of the venire, as mentioned ante, p. 33, you enter
continuances alternately, of the issue in law by curia advisari vult,
and of the issuejin/fact by vicecomes non misit breve, down to the
day on which the demurrer is determined; then enter the judg-
ment on the demurrer; then an award of a venire as well to try
the issues in fact as to enquire of the damages upon the issue in
law; then the pr ¢ to and postea, as in Vcl. 1. p. 2063
and lastly, final judgment. See the form of this entry, 2 Saund.
299—301. Tidd, Forms, 287. § 32 a. But if the plaintiff be
content to take damages upon the judgment on demurrer only, he
may execute a writ of enquiry as to that judgment, or, in the case
of a bill of exchange or the like, may have it referred to the master,
and he may enter a nolle prosequi as to the issues in fact. 1 Saund.
109 n. 1. and see 1 Str. 532. 1 Salk. 219. see a form of a judg-
ment on demurrer to the 1st, 2d, and 3d counts of the declara-
tion, on which damages were assessed by the court, with a nolle
prosequi as to the remaining counts, Tidd, Forms, 290, § 32 c.—
the like, on demurrer to the first count of a declaration, with a re-
licté verificatione and remittitur damna as to the other counts, Id.
289. § 32 b.—the like, on demurrer to a replication to one of se-
veral pleas in trespass, with a relictd verificatione as to another.
1d. 293, §34.

* If a defendant plead several pleas to the same or several counts
of a declaration, and the pleintiff demur to some of the pleas, and
take issue upon others; if the defendant succeed upon any of the
pleas demurred to, and that plea be an answer to the whole action,
the plaintiff shall not have judgment upon the issues in fact should
they be found for him; but the only judgment that shall be en-
tesed is, nil capiat per breve. 1 Saund.80m, 1. 2 Bur. 758,




BOOK II

PART IV.

PROCEEDINGS UPON NUL TIEL RECORD.

CHAPTER L

When a Record of the same Court is pleaded.

Tssue, &c.] WHEN the plaintiff replies nul tiel record, or re-
plies to a plea of nul tiel record, he concludes his replication that
the record may be inspected; and a day is accordingly given to the
parties for that purpose. See 7 Taunt. 30. As this completes
the pleadings, you may get the clerk of the papers to make up the
paper book, which must be delivered and returned as in offfinary
cases. The paper book is the same in form, as in an issue triable
by the country, (see ¥ol. 1. p. 126) excepting the conclusion. See
the form of the conclusion of the issue, when it is not to be deter-
mined in the same term, Tidd, Forms, 194. § 6.—the like, on
replication to a plea of nul tiel record, Id. 193. § 22.—the like on
a replication of nul tiel record, Id.194. § 24.—the like, where
there are several issues, one triable on nul tiel record, the others
triable by the country. Id. 184.§ 86, 10 Went. 390. The paper
book is made up by the clerk of the papers in all cases, excepting
where nul tiel record is pleaded to a declaration in debt on a judg-
ment or recognizance ; in which case the pleais to be delivered to,
-and the issue made up by, the attorney. Vol. 1. p. 122,

The plaintiff, however, instead of replying nul tiel record, may
demand of the defendant a note in writing of the term and number
‘roll whereon such judgment or matter of record is entered or filed,
or in default thereof the plea is not to be received, and the plain-
tiff may sign judgment. R.T. 5& 6 G.2 (b). Keilw. 95, 96.
Carth. 454. 517, 1 L. Raym. 347. 550. 2 Id. 1179. 2 Sir. 823.
1 Saund. 92 (n). But this cannot be done, when the defendant
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pleads s recerd of another court ; which is the reason that, in plead-
?the sham plea ofjndfnent recovered, it is always a judgment”
another court that)is pleaded;

.Where the plaintiff replies nul tiel record, he may obtain from
the master, on the back of the paper book, a rule to produce the
record; enter it with the clerk of the vrules; pay 3s.; and serve
8 copy of it on the defendant’s attorney. Or when the plaintiff
replies to a plea of nul tiel record, he must give notice in writing
to the def t'sattorney that he will produce the record ona day
therein mentioned, being a day certain if the action be by bill, or
a general return day if the action be by original. Tidd, 680.

Get a roll, and enter all the proceedings upon it ; docket your
extry, and carry in the voll ; as directed Vol. 1. p. 134.

Trial.] Let the party who has to produce the record, bespeak it
at the treasury, and desire that it may be brought into court ; pay
4s. 6d. ‘Then upon the day appointed by the notice or rule above
mentioned, let the plaintiff give the paper book to one of the criers in
court, who will thereupon make proclamation to produce the record ;
pay 4s. 6d. ; and the party who has to produce the record, must get
one of the criers to bring the roll into court. If the record be not

uced, or if produced and found not to maintain the plea,
Judgment of failure of record is given for the opposite party;
otherwise judgment that the party hath perfected the record will
be given for the part{ who pleaded it.

Judgment is interlocutory or final, in the same manner and in
the same cases as judgment upon demarrer or default, See ante,
p. 9. 36. If interlocutory, make an incipitur on a 4d. stamp, and
take it to the clerk of the judgments, as directed ante, p. 10, and he
vill sign judgment. Then procced to sue out and execute your writ
of enquiry, and sign final judgment, as directed ante, p. 22—26.
Bat if your judgment be final, enter a rule for judgment, as upon a
postea; see Vol. 1. p. 199 ; make an incipitur on a 10s. stamp, and
take it to the clerk of the judgments, who will signthe judgment ; then
take it to the master, who will tax the costs, and mark them on the
4 paper. You may then sue out execution. See the form of
Judgment for plaintiff, on pleaof nul tiel record in debt, Tidd, Forms,
294. § 36. 10 Went. 456.~the like on replication of nul tiel record
tn assumpsit, Tidd, Forms, 295. § 37, and sec Id. 260. § 9. b.
Judgment upon replication of nul tiel record to a plea in abate-
ment, is, we have seen, not final, but merely a respordeas ouster.
Ante, p. 3.

Judgment for the defendant is of course final, and signed on a
10s. stamp as above directed, a rule for judgment having been
grevimuly given. See the form of entering it, Tidd, Ferms, 318.

1

In entering the proceedings upon theroll ; if the issue be single,
then immediately after the conclusion of the issue, enter in a new
paragraph the appearance of the parties and the judgment, as in
the precedents above referred to; and if the judgment be inter-
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locutory, and a writ of enquiry have been executed, enter the
award of the writ of enquiry, the return to it, and the finding of
the inquest, and lastly erzlml judgment. Bat where there are

issaes,/ 'same 'to (be'/tried | by the record, others by the
country, the entries may be made in the manner directed ante,
p. 36, 37, as to proceedings upon a demurrer; and see Tidd,
Forms, 184, § 8. £



CHAPTER II.
When a Record of another Court is pleaded.

Tssue.] LeT the issue or paper book be made up and delivered,
as directed in the last section. See Barnes, 335. 2 Wils.13. See
the form of the conclusion of the issue, on replication to a plea
of nud tiel record of a judgment, &c. in a different court, Tidd,
Forms, 194. § 23.—the like, on a replication of nul tiel record,
Id. 194. § 25.—the like, where the issue is not determined the same
term, 1d.194. §26. You tannot in this case demand a note in
writing of the term and number of the roll, &c. as mentioned in

the last chapter; but you must plead nwl tiel record, and so pro-
ceed to trial.

Certiorari.] The only way of bringing in the record, is by writ
of certiorari. 2 Bur.1084. This writ must be sued out by the
party who has to produce the record, directed to the chief justice,
Jjudge, or officer of the court below, in whose custody the record
is supposed to be. It may be sued out either in this court, or with
the-cursitor ; if the latter, it is an original writ, tested in or out of
term, returnable on a general return day, and made out by the
cursitor, upon your furnishing him with a preecipe ; if sued out in
this court, it is a judicial writ, tested in the name of the chief
justice on some day in term, and returnable on a general re-
turn day in actions by original, or-on a day certain in actions by
bill, and signed and sealed as in ordinary cases. It is sufficient to
return the tenor of the record, upon this writ, without certifying
the record itself. 8 Salk.296. Gilb. Execution,143.

Trial, &c.] Give notice of your bringing in the record, or

zule the other party to bring it in, and proceed to trial, judgment,
&ec. as directed in the last chapter.

vor. 11, C »



BOOK III.

PART 1.

PROCERDINGS IN PARTICULAR ACTIONS.

CHAPTER L
Ejectment.

8xce. 1. Proceedings in Ejectment, in ordinary Cases.
2. Proceedings in Ejectment, on a vacant Possession.
8. Proceedings in Ejectment, for nonpayment of Rent.
4. Action for mesne Profits.

‘ Sker. 1.
Proceedings in Ejectment, in ordinary Cases.

AN actual entry upon the premises sought to be recovered, (or
a claim, when an actual entry is xm]:m:tlcab!e), or a notice given
to the tepant to quit at the end of hsymstenmcy, is in some
cases necessary, before an action of ¢jectment is commenced.

An actual entry into lands is only necessary to avoid a fine vnth
proclamations, £ Sér.1086. 4 Bro. P. C.853. Doug. 485. Willes,
182. 7 T. R. 433, 1 Saund. 319 b, &c. 9 East, 17, and in the
cases of vacant possession mentioned in the nextfsection; in all
other cases, the entry’s being confessed, ’ﬂ ording to the terms of
the consent rule, is deemed sufficient. is entry must be made
within five years after the fine has been levied and the proclama-
tions eompleted' provided the party be not an infant, or a married
woman, or insane, or beyond sea, at the time, and then within five

after the disability ceases. 4 H.7.c.24. In all other cages,
an entry must be made withig 20 years after the right of entry ac-
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etued, unless the party labour under some of the above dissbilitien
81 J. 1. c. 16. But an ejectment lies only where the party bringe
ing it has a right of entry ; and this statute having taken away his
tight of entry after twenty years, consequently 20 years is the
time limited for bringing an ejectment. See upon this subject,
1 L. Raym. 716. 2 Salk.422. 8 T.R.172, 173. 8 B. & P. 543,
2 W.Bl. 690, 5 Bur. 2604. 1 Taunt. 578. 8 Taunt. 441.
6 East, 80. 2 Str.1142. 1 L. Raym.740. 1 nd.8319 c. And
by44 5 A4.c.16. §16, no entry or claim shall be of force to
avoid a fine with proclamations, or be sufficient within the above
statute 21 J. It i 16, unless the action be commenced within one
year afterwards. These statutes are never specially pleaded im
€jectment, but may be given in evidence under the general issue.

A notice to quit is necessary, in order to determine a tenancy
from year to year. The notice must be to quit at the end of the
year of the tenancy, and must be given at least 6 months previously :
as, if the temancy commenced on the 25th March, the notice must
be to quit on the 25th March, and must be given on or before the
29th September preceding. See 1 7. R. 160. 3 Wils. 25. 1 H.
Bl. 97. 2 New Rep. 830. 1 Taunt. 555. S B. & P. 399
8 T. R. 18. 4 Id.361. Cowp. 248. Doug.21. 1 T. R. 879. 7 Id.
- 63. 2 Sid. 20. 6 T. R. 83, 219. 2 East, 237. 7 Id. 552. 10 Id.
13, 11 Id. 312. 408. 12 Id. 57. 18 Id. 405. 14 Id, 234.

Declaration.] Make out a draft of the declaration, and add &

kice to apy at the bottom of it.  See forms of the declaration
and notice, Tidd, Forms, 669. § 15.—677. § 20. 10 Went.
41—52. If there be any difficulty as to the demises, it may be
prudent to get the declaration drawn by your pleader, or drawn or
settled by counsel. If the venue be laid in London or Middlesex
(and it must of course be Jaid in the county in which the premises
lie, unless otherwise ordered by the court), the notice should require
the tenant’s appearance on the first day of the next term, that is,
the first day in full term, and not the essoign day. 2 Str. 1049,
Bt if the venue be laid in any other county, the notice should be
for the next term generally; and where it was for the next issuable
term, (which was not the next term, another term intervening),
the court of Common Pleas held it to be sufficient. 4 Tausnt.
788. If the title of the declaration appear to be precedent in point
of time to the demise, &c. it is not material. Afler the draft of
the declaration has been prepared, engross it on 4d. stamped
paper, and make as many copies of it also on 4d. stamped paper,
as there aret ts in p jon of the premises in dispute; and
let a copy be served on each tenant. Seel B.& P.369. Lofft,
sol.

The declaration should, regularly, be served either on the tensat
himself, or on his wife: 2 W. Bl. 800. Barnes, 178. 194. 3 Wils,
263. 2 B.& P.55. 1 New Rep. 306: on the tenant himself, it
may be served any where; 7Tidd, 435. 2 Sellon, 96; on the wife,
it may be served either on the premises, or at the husband’s house;

. 2
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6 T.R.765. 2 B.& P. 55; but in all other. cases, it must be
served upon the premises. It is not necessary to the validity of
the service, \h er,| that the -or-his wife receive the.

of the declaration ; it is sufficient if it be tendered to him or her;
after which it may be left for them at the place where the tender
was made. Barnes, 185. 174. 180. and see 2 Wils. 263. 1 Str.
575. 2 Bur.1116. Service on the churchwardens and overseers,
in ejectment for a house rented by the parish for the. purpose. of
barbouring some of the parish poor, has been deemed. sufficient.
Barnes, 181. ' :

If the tenant or his wife be not at home, the declaration may be
served on their child or servant; and if it afterwards appear from
the acknowledgment of the tenant himself that he received the de-
claration before the essoign day of the term, the service will be
deemed sufficient. 14 East, 441. See Barnes, 183. 1 H. Bl
644. But the wife’s acknowledgment in such a case will not be
sufficient. 1 B. & P. 884, In such cases, where the declaration
is not served personally on the tenant or his wife, the manner in
‘which it was served should be stated to the court, when you move
for judgment against the casual ejector.

n many cases it happens that service of the declaration and no~
tice, as above directed, is impracticable, either from the tenant’s
absconding, or from other causes. In such cases, the service should
bemade in the best manner possible under the peculiar circumstances
‘of each case; as by serving the declaration on some one of the
tenant’s family upon the premises, or by affixing it upon some con=
.¥icuous part of the premises if there be mo person in possession.
“Then move the court for a rule to shew cause why the service in
‘question should not be deemed good service, and that leaving a
copy of the rule with some person on the premises, or affixing it
-upon the outer door if'no person ean be met with, shall be deemed
good service of the rule; see the form of the rule; Tidd, Forms,
682. § 29. 683. § 30. Draw it up with the clerk of the rules,
-and serve a copy of it in the manner directed by the rule :. and
if no syfficient cause be aflerwards shewn, the court will make
‘the rule absolute upon an affidavit of service. See 1 Str. 575.
. Hardw. 164. 2 Bur. 1181. 1 W. Bl.290. 817. 1 New Rep. 293.
~Where thie tenant in possession was-a lunatic, and the declaration
was served. on a person who resided with her and transacted her
business, (no committee being appointed), the court granted a rule
‘to shew cause why this should not be deemed good service. . Barnes,
190. See Loff?, 401.

Care must be taken to serve the ‘declaration before the essoign
.day of the term. Barnes, 172. 14 East, 441. In serving it, the
notice at the foot of it should be read over and explained, or at least
“ the purport of it should be signified, and the nature and meaning
. of the service explained, to the person upon whom it is served, so
- as to be fully understood by him. Where a declaration was ten-
- dered to the tenant’s wife, in her shop upon the premises, and the
. person serving it attempted to read to her.the notice,. but she re-
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fased to hear it, and left the shop; and the declaration and notice
were thereupon left in the shop: the court were of opinion that the
notice should have been read aloud-in-the shop, but granted a rule
to shew cause why this should not be deemed good service. 2 Wils.
£263. And in another case, when the attorney, after explaining the
contents of the declaration to the tenant’s wife, was proceeding to
read the notice, but she said she could read it he and ran her
€ye over it as if she read it; this was.holden to be sufficient. 2 W.

After serving the declaration and netice, engross an affidavit

of the service on a 2s.6d. stamp, and let it be swarn before a

Judge in town or a .commissioner in the country ; see the form,
Tidd, Forms, 677. § 21.—the like where there are several tenants,
Id. 678. § 22.—the like where. the declaration was served on one
tenant, and on the wife of another, Id. 678. § 28. It may be
made either by the person' who actually served the declaration, orby
one who was present at the time of the service. 2 B. & P.120.
‘When the declaration has been served on the tenant in possession,
it must appear from the affidavit that he was ““fenant” in posses~
sion; merely stating a service on the “ person” in possession;
would be insufficient. 7%idd, 435. The affidavit must also be cer-
tain and positive. Therefore an affidavit of service on J. S. tenant -
or C. his wife, was holden bad; Barnes, 173 ; so, of service on the
wives of 4. & B., ““who or one of them are tenants,” is bad. 7d.
174.. But an affidavit of service on the wife, “as she informed
deponent, .and as he verily believes,” has been deemed sufficient.
Buarnes, 194. Where the service is good, but the affidavit defective,
the defect may in general be remedied by a supplemental affidavit.
2 Sellon, 99. Tidd, 436, -

If the declaration be defective, the plaintiff<may have leave to
amend it, even after plea pleaded. Thus leave has been given
to amend the declaration, in the venue; Imp. C. B.636; in .the
demise; 4 Bur. 2447. 2 Id. 1162. 1.Id. 665 ; in the term stated
in the demise; 2 W. Bl 940. and see Cowp. 841 ; in the parcels;
Pr. Reg. 16; and the notice at the foot-of it, in the time of ap-.
pearance, 7 7, R.469, and in the name subscribed to it. 8. TVR.
351, .

Judgment against the casual ejector.] If the tenant, upon whont-
the declaration and notice were served, do not take steps to have
himself made a party to the action, the plaintiff becomes entitled to
judgment by default against the casual ejector. The motion-for
this judgment must be made some time in the term in which the
tenant was required by the notice to appear; 1 Salk. 257. R. T
18 C\'2 (a); in town causes, it is usually made at the beginning of
the term ; in country causes, usually at the latter end of the term.

In order to move for judgment against the casual ejector, annez
the affidavit of service to the declaration, and indorse on them
% To move for judgment against the casual ejector ;" get it signed
by counsel. The motion paper 'requires only counsel’s signature,
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Iﬁldodt:ﬂmhvebeenngdﬁynrndnthekmntoﬂb
wife; but if the service were in any other manner, the motion
must be made in conrt, and the perticolar manner of the service
mentioned. 'See'ante, p. 44.

Take the motion paper to the clerk of the rules, and dram up the
rule; pay him "s., and 64. for every tenant qfter the first. This is
a rule wisi, for judgment unless the tenant shall appear and plead
whﬂn&eﬁmtmhmm;mmfmntomumz
the premises, Tidd, Forms, 681. § 26.—the like, as to part, Id.

§ 87~—the like, where part of the premises ave tonanted and part un-

tenanted, Id. 683. § 28, role is safficient, where there are

several tenants, althongh the namwe of each tenant were
xed to the notice served on him, instead of the names of all.

T. R. 4717. This rule most be drawn ap and taken from the
office of the clerk of the rules, within two days after the end of
the term in which it was moved for; otherwise it shall not be drawn
ap or entered, nor shall any further proceedings be had in such
ejectment, R. M. 31G.8.r. 1.

At the expiration of the time limited for the tenant’s appear-
ance, (vide infra). Search the books at the judge’s chambers for a

and consent rule upon the part of the tenant ; and if none bs
Jled, then make an incipitur on a 10s. stamped paper, and an inci-
pitur on the roll (as in ether cases of judgment by defoult, when final,
see ante, p. 10 ;) and wupon producing wmkﬂjldgm,th
clerk of the judgments will sign judgment. Pay him 4s. 2d. Come
mon bail must Erevbns{y be filed for the casual ejector. R. M.
33C.8 2 , 100, See the form of judgment by original,
with ¢ remittitur damna, Tidd, Forms, 684. § 31.—the kike by bill,
Id. 685. § 32. There is no distinction, in point of effect, between
this judgment and a judgment obtmined upon a verdict against
the tenant or other person claiming title.

When judgment against the casual ejector has been signed,
make out a precipe for a writ of possession ; engross the writ on 5s.
stamped parchment ; see the form, Tidd, Forms, 703. § 61—63 ;
Mgailn:’i:;d; ls. 8d.; and sealed, pay 7d. Take the
sorit to the iff’¢ , and get a warrant on it; and give the
warrant o an officer o execute, As to the execution of this writ,
vide pest. At any time, however, before the writ of possession is
executed, the court, or a judge in vacation, upon an affidavit of
merits, may stay the proceedings, and let in the tenant or other
person claiming title to defend the action, by obliging the plaintiff
to accept a plea; 1 Sulk, 117. 2 ld. 516. 3 Str. 975; but in
no case will the court grant this indulgence to parties, aftex.
exegution executed, 3 Taunt. 506.

Appearance and plea by tenant.] The appearance is entered and
plea delivered, either by the tenant upon whom the declaratian
and notice were served, or by his landlord, or by both f'oiutly,
or by some other person claiming title to the premises. In toim

causes, where the notice requireg the tenant ta appear on the Grg
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day of the term, be is allowed four days after the rule for judgment,
already mentioned, has been drawn up and eatered, toappear and
xd.pmidedthcmlebednwnnpmdemuedbeﬁnthhn

days of the/term ;! or if drawn 'up ‘and entered within the
last four days of term, he has until two days before the essoign
th

of
::’ generally of the term, he shall have the entire of the term
toapx‘enra.ndpknd. In country causes, the tenant, &c. has until
four days exclusive after the issuable term previous to the assizes,
allowed him for the same purpose. See Say. 303. Barnes, 186.950.
it must be remarked, howm oﬂ.' tenmtdil mn:fy bwndhm
to appear, even although his er to indemnify him;
Banra, 178 ; nor can the landlord appear and defend the eject~
ment in the tenant’s name, without his consent. Id. 178. The
landlord however may have leave to appear and defend the ac-
tion in his own name, as shall be stated presently; and for this
the tenant, when served with a declaration in ejectment,
s bound to give immediate notice thereof to his landlord, under
pain of forfeiting three years improved rent of the premises,
tll:eG- 2 c l9.b§el:. S;eiTtﬁ. 647. Ontheothte;uh-nd, if
ejectment rought landlord or any o
d-’nningnnderhim,theeonr{willmtletthewmgtinm efend
the action on any supposed defect of title. 2 W. Bl 1259.
The mode of appearing for the tenant is thus: Get a blank cono
sent rule, unstamped, at the stationer’s, and fill it up ; see the form,
Tidd, Forms, 686. § 33. 2 Sellon, 103, If the ejectment be upon
a original, strike out the words, ¢ and file common bail,®
in the printed form, and instead of the word ¢ bill,” insert ¢ writ.”
In the margin insert the parcels stated in the declaration, or such
peart of them as the tenant defends for. Iathcdie:dam’:aw
sign the rule, leaving room his signature for that of the attorney
Jor the plaintiff. Take this rule, together with the memorandum of
your warrant to defend (see Vol 1, p. 94.) to the filacer, if the action
be by original, and enter an appedrance for the tenant, as directed,
Vol. 1, p. 300 ; sec the form of the pracipe for the appearence, Tidd,
Forms, 690. § 40 ; or 3f the action be by bill, take the rule and me-
morandum to the clerk of the common bails, and file common bail for
the tenant, as directed Vol. 1, p. 314 ; the filacer or clerk of the com-
wwn bails, will at the same time mark the consent rule. Neszt
the general issue upon 4d. stamped paper; sec thefm,;rdd,
Forms, 691.§ 41 ; annex the rule to it, and leave both at the judge's
chambers. Pay the jru:fe’l clerk 2. According to the usaal
terms o:lf thebcont;ent e, the defendanphmt can plead the general
issne ; but the court, upon application, may give him leave
to pleadyw the jurisdicﬁonmulc, p. 1.), mchyug': plea of an-
cient demesne, or the like, See as to the affidavit necessary to
support an application for leave to plead this plea of ancient de«
mesne, 2 Bur. 1046. Itis necum{em remark that the plea of
ancient demesne in ejectment, must be pleaded within four days,
or within the first four days of the term, 8 T, R. 474, in the same

e following term allowed him. But if the notice were to
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mammneras pless to the jurisdiction in other cases, (sec ante, p. 1, 2Y,
ahho&h that bappen to be before the expiration of the time
limited for the tenant’s appearance. The court have allowed it
ta be filed de/bene esse, within .the) first_four days of the term,
pending a rule nisi for permission to allow the plea to be pleaded.
10 East, 523. -
When the time limited for the tenant’s appearance has expired ,
let the plaintifs attorney cull at the judge's chambers ond get the
consent rule; and, after separating the plea from the rule, let him
sign the latter, and take it to the clerk of the rules, who will thereupors
draw up the rule upon a stamp ; see the form, Tidd, Forms, 687.
§ 34. 688. § 37. Where the ejectment has been brought by one
tenant in common against another, 3 Bur. 1695, or by one co-
parcenér or joint-tenant against another, 2 Taunt. 397. and sce P
Camp..178, the court, upon application, will let in the tenant, &ec: -
to defend, upon his confessing lease and entry only, so as to put _
the leasor of plaintiff to prove at the trial un actual ouster; pro-
vided the tenant do notdispute the plaintiff’s title as joint-tenant,
&c. 7 Mod. 39. See the form of the rule granted in such a case,
Tidd, Forms, 688. § 36. and of the consent rule, Id. 688. § 37. If
the plaintiff delay taking the plea, &c. from the judge’s chambers,
or delay pmoeeging afterwards, the defendant may rule him to
reply ; and if he do not reply within the time limited by the rule,
the . defendant may sign judgment.of nenpros, 2 W. Bl "163.
The defendant, however, in such a case, will not be entitled to
'.?())?.5 Id. See the form of the judgment of nenpres, Fidd, Forms,
. § 59. a * -
When you have got the stamped rule from the clerk of the rules; .
make up the issue as in ordinary cases, (sce Vol. 1, p. 127.) annex a
copy of the rule to it, and deliver it to the defendant’s attorney, If
the tenant defend only for part, the plaintiff may of course sign
Jjudgment against the casual ejector for the residue. .
The defendant, after entering into the consent rule, may if he.
wish withdraw his plea and confess the action. See ante, p. 5—86..
See the form of the cognovit, Tidd, Forms, 690: § 40. a. The
plaintiff, in such a cuse, after a relictd verificatione entered, may
sign judgwent in-pursuance of the cognovit, as directed, ante, p. 6.
See the form.of the judgment, with & remiltitur damna, where the.
mfun?n:qu afler issue joined, Tidd, Forms, 696, § 55.—the like
Jor plaintiff as.to part of the premises, and for the defendant on a
nglle prosequi as to the residue, Id. 69'7. § 56.—the like, as to an
undivided part of the premises in one count with a remittitur damna,
and a nolle prosequi-as: (o the re-idue, M. 698. § 56. a. This is
a final judgment, and has the same effect as a judgment upon
verdict. Where the landlord defended the activn at his own,ex-
pense, butin the name of his tenant, the-court, upon application,
set aside a judgment entered up upon a cognovit given by the te-
nant, and let in. the landlord to defend the action in his own
mgg. 7 Taunt. 9. see 1 Doug. 407. . .
e plaintiff, at any time before trial, may take out a summons
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befote a judge, calling upon the defendant for  bill of particulars
of the premises for which he intends to defend the action, if they
have not already been specified in the consent rule ; 7 7. R.352;
see the form of the Sill of particulars, Tidd, Forms, 691. § 44. So,
the defendant, if he have any doubt as to the lands, &c. for
which the ejectment is bronght, may, in the same manner, oblige
the plaintiff to give him a bill of particulars; 7 T. R. 332; sce
the form of the judge’s order in such a case, Tidd, Forms, 691. § 42.
—and of the bill ? particulars, Id. § 43. Also, where the eject-
ment is brought for a forfeiture, the court upon application will
rule the lessor of the plaintiff to give the defendant a particular
of the covenants, and breaches, &c. on which he means to insist
that the defendant has forfeited bis term, and that he shall not be,
allowed to -give evidence at the trial of any thing not contained in
those particulars. 6 T. R. 597.

The defendant also may mave to stay proceedings, until a
guardian shall be appointed for an infant lessor, to answer costs ;
post, Bk. 4, Pt. 1, Ch. 11; or where the lessor of plaintiff is
abroad, or dead, or is unknown, until security be given for costs.
Id. _So, the court will stay proceedings in a second action, until
the costs in the first shall be paid, if the second action be in the
slightest degree vexatious. /d. Ch. 10. So, if ejectment be
brought for nonpayment of rent, or of principal and interest due
on a mortgage, the proceedings may be stayed upon payment of

to the landlord or mortgagee, or, in case of their refusal,
upon payment of it into court. /d. But where the defendant
moved to stay the proceedings in an ejectment, upon the ground
that the title of the lessor of the plaintiff had deteminefr:ince
the eomuwm:elmeuut‘f of the action, the co::'lt ;‘efused the rule, say-
ing that the plaintiff had a right to proceed for the recovery of his
l:agmges and costs. 2 Str. 1056, i

Appearance and plea by landlord.] We have already seen (ante,
Pp. 47.) that although the tenant in possession is not to ap-
and defend the action, yet he is obliged under a penalty

to give his landlord notice when a declaration in ejectment has
been served on him. By 11 G. 2. ¢. 19. § 13, the court may
allow the landlord to make himself defendant, by joining with the
tenaut, if the tenant appear ; but if the tenant neglect or refuse
to appear, judgment shall be signed against the casual ejector for
want of such appearance ; yet if the landlord shall desire to ap-
pear by himself, and consent to enter into the like rule the tenant
must have entered into had he appeared, the court shall permit
him to do so, and shall order a stay of execution upon the judg-
ment against the casaal ejector until they shall make farther order
therein. A liberal construction has been given to this statute;
and the court have let in the heir of the lord, although he
had never been in possession, 4 T. R. 122. and sec 3 T. R. 183,
a remainder-man, under the same title with the original landlord,
8'T. R, 183, a devisee in trust, 4 T. R. 122. sec Barnes, 193,

ni
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and a mort, 8 T. R. 645, severally, to defend the actiom.
And where a , claiming by escheat, lppliedto be adwitted a
defendant ia an action’ brought by one claiming as heir, the court
directed the lord to bring an ejectment, and the heir to be ad-
mitted to defend ; and said that if the lord refused, they-would
discharge his rule.to be admitted; or if the heir refused, they
would allow the lord to defend. 3 Bur. 1290. Where the te-
nant came into possession under an agreement with the lessor of
plaintiff for a term of years, but afierwards disclaimed the te-
nancy, the court held that a stranger claiming title shonld not bead -
mitted todefend ; or that if he happened to be admitted, he should
not beallowed to impeach the title of the lessor of phintiff, or to set
up any other defence than that of which the tenant might have
availed himsclf had he appeared. 4 M. & S. 347. But in the
case of a landlord, the court bave, even after judgment agai
the casual ejector, let him in to defend the action, when it ap-
peared that the tenant had not given him notice of the service of
the declaration; 4 Bur. 1996; the court of Common Pleas how-
ever, in some recent cases, have refuséd to grant such an in-
dulgence, unless collusion appeared between the lessor of plaintiff
and the tenant. 3 Teunt. 506. 4 Id. 820. 5 Id. 205.

The motion for the landlord to be admitted to defend, either
with the tenant, or by himself, is a motion of course, and requires
only counsel's signature. Get the motion paper signed by counsel,
take it to the clerk of the rules, and dvaw wp the rule; pay 10s. 6d. ; -
see the form, Tidd, Forms, 639.§ S8 ; and annex a copy of it tothe
consent rule and plea, before you leave them at the judge’s chambers.
You then proceed as in ordinery cases where the tenant appears
alone. 1f the landlord appear by himself, the role gives liberty
to the plaintiff to sign judgment against the casual ejector, until
further order.  The plaintiff therefore immediately signs j:&:
ment aguinst the casual ejector; and if the landlord
fuil at the trial, the plaintiff upon producing the postea and office

ies of the rules may move for leave to sue out exeeution, and
the court will u:eordinglsy grant a rule nisi. Sce the form of the
rule, Tidd, Forms, 103. § 60.

Issue.] When you have got the stamped consent rule from the
clerk of the rules, make a copy of it ; make up the issuc upon 4d.
stamped paper, asin ordinary cases, only substituting the name of the -
tenant, &c. for that of Richard Roe in the declaration ; indorse the
notice of trial on the issue, and annex to it the copy of the rule; and
deliver them to the defendant’s attorney. Then sue out jury pro-
cess, make up your nisi prius record, enter the cause for trial, and
deliver your briefs to counsel, as in other cases. See the form of the
issue by original, Tidd, Forms, 693, § 48,

Trial, &c.] The defendant may of course give any special
matter of defence in evidence under the general issue ; and he
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