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SUPREME COURT.

SEQUESTR-\TION, — AccouNT - CURRENT, —
CrLaiM oF BALANCE THEREOF,—-BREACH
OF DUTY,—BILLS RAISED BY SEQUESTRATOR
ON THE CREDIT OF ESTATE,—BILLs EX-
CLUDED FROM ACCOUNT-CURRENT,—SUGAR
BELONGING TO SEQUESTRATION ACCOUNT,
PLEDGED ON Dock-WARRANT,—REMIT 10
MASTER TO ADJUST ACCOUNT.

Before

His Honor Sir C. FArRQUHAR SHAND, KNT.,
Chief Judge, and-
His Honor Mr. JusTick J. GORRIE.

BREARD & Co.,—Plaintiffs,
Versus

THE CEYLON COMPANY LIMITED,—
Defendants. .

- L. ROUILLARI),-Of Counsel for Plaintiffs.’

M. Savzier,—Attorney for same.

Hon: E.J.LecL#z10,—O0f Counsel for Defend-
W. HEwETsoN,—Attorney for same.  [ants.

1 -

Tih Fe bruar y 1872.

‘This Action has been entered by diadame .

Marie Catherine Idalie Jamin, the duly au-
thorized wife of Ferdinand Bréard from whom
she is separated as to property, and the latter
for the authorization of his said wifc and the

validity of the proceedings, against the Cey-'

lon Company, Limited, of London and repre-

sented tn Mauritius hy James Hemy Mercer,

" their manager.

After narrating that the Defendants had
been appointed sequestrators of thé Fstate of
¢ Savanuah,” then the property of the Plain-
tiffs, and were entrusted with its entire ma-
nagement until the 20th of October 1864, and
that the Defendants furnished an account cur-
rent of their intromissions, the Plaintiffs as-
sert in their Declaration that the balance of

" $21,551.58 ‘was not the true balance due by

the Defendants ; they also aver that in breach
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of their duty as sequestrators, the Defendants
did cause to be done, the following acts: (1st)
use the credit of the Estate  Savannah ” for
their own benefit, by causing the manager un-
der such sequestration, to wit: Mr.Joseph Dar-
né, to sign promissory notes upon which they
raised money for their own use, for a sumn of
about % 100,000 ; (2) pledge the sugars of the
said Estate for and against Dock warrants
and keep such sugars so pledged for long pe-
riods, and this as well during such sequestra-
tion as at the time when it had actually ex-
pired or when it was just about to expire, and
this for a sum of about § 80,000; (8) let out

or hire the store of the said Estate situate at -

Souillac, and placed under sequestration with
it, and appropriate or allow others to appro-
priate the same without in any wise crediting
the accounts of the Estate with such rent ; and
(+) dispose of, direetly by themselves, a consi-
derable quantity of sugars of the said Estate,
and use the proceeds for their own purposes ;
aud that they have allowed others to do the
same without any mention of these facts being
made in their accounts, and more especially
that they never credited the Estate ¢ Savan-
nah ” with the procecds of 2945 bags of su-
gar sold to Leishman & Co., and of 529 bags
sold to Aikin Bourguignon & Co.; and that
they either applied to their own use 8,000
.bags oft sugar, or allowed the same to be left
on the said Estate “ Savannah ¥ when it was
sold to Mrs. Widow Jamin, although all such
sugars had actually been made by them as
scquestrators of the said Istate, and during
such sequestration ; which breaches of duty on
the part of the Defendants give rise, as the
Plaintiffs contend, to the application of Art.
603 of the Code of Civil Procedure, and en-
tail on the Défendants the forfeiture and loss
of all the sums charged by them for Commis-
tion. The Plaintiffs further contend that giv-
_ing effect to the emendations which they set-
forth in & statement annexed to the Declara-
sion, that the real balance due by the Defen-
dants is the sum of $131,135.26 as at 30th
September 1867, aud they pray Judgment
that the Defendants may either be condemned
to credit the srquestration account with the
said sum of $ 181,135.26 over and above the
balance admitted by them, or to be condemn-
¢l to pay the said amount to ‘the Plaintiffs or
such creditors as may attach the same; and
they claim interest on the new balance, and
on the balance admitted by the Defendants,
at the rate of 12 per cent from the date of the
service of the Declaration, and all costs of
suit, the Plaintiffs making certain reservations
-of their rights to make further demands

The Defendants, by their plea of 21st No-
vember 1867, pleaded to this Declaration ; (1)
that the Plaintiffs had no right or cause of
Action by reason of their several allegations
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(2) that they denied the several facts, matters
and things in the said Declaration and parti-
culars setforth (3) that the Defendants were

not guilty of the grievance laid to their char-

ge, and were not indebted in the balance
brought out by Plaintiffs.

Issue having thus been joined, the further
progress of the suit was delayed from that
date until this year, in consequence of the
Plaintiffs being, as they alleged from their cir-
cumstances, unable to bring the i:sue to trial
sooner.

The examination of certain witnessez, de
bene esse, had been allowed in the meantime,
and certain amendments to Declaration ten-
dered, and, at length on 19th October 1871
the case came on for hearing. L.RouILLARD of
Counsel for the Plaintiffs opened upon eigh-
teen objections to the accounts and the con-
duct of the sequestrator; but the whole of
these Leing purely matters of accounting, we
referred them to the Master with the ex-
ception of the cightecnth being an item of
costs to Hewetson in certain proceedings up-
on which we indicated nur opinion at the fime,
reserving the ultimate disposal to our final
Judgment in this cavsc and the others about
to be mentioned which formed the 12th, 13th,
14th, 15th and 16th of Rouillard’s objections
to the account which wec reserved for en-
quiry and determination by the Court; viz;
(1) the charge that the sequestrator had used
his position to raise hills on the credit of the
Estate which he had not brought into the ac-
count ; (2) that he had pledged sugars on
Dock warrant in like-manner; (3) that he had
misappropriated various quantities of sugar ;
(4) that he had lent the store at Souillac-with-
out rent, or at least had not accounted for the

- rent in his accounts. Upon those questions

much evidence was heard Ly us on the 23rd
day of October and several subsequent days,
and parties having been fully heard by their
respective counsel, we took the important mat-
ters pleaded before us into our consideration,
and we now pronounce the following :

JUDGMENT.

This case is the sequel of others which have
keen formerly before this Court in connection
with the Estate ¢ Savannah. ” In the reports
of these former Actions in PisTon’s, on 22nd
September and 5th October 1864, and a casc
as to production of vouchers in 1867, the
terms of the appointment of Arbuthnot, then
managing Director of the Ceylon Company,
to be sequestrator, will be found alluded to.

1. As to the Bi[ls or Promistory notes ex-
cluded from Account,
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Tt is not denied by the Defendants that they
required Darné to draw bills for his advances,
and that they discounted those bills at the
Bank, either ¥or the purpose of obtaining the
money for the hecessary advances or for subse-
quently rccouping themselves, so that their
own balances should not be diminished by the
advances they had made. The bills or part
of them or rather the Promissory notes signed
by Darné as ‘ administrateur judiciaire de
‘ Savannah ” have been produced. He pro-
mises to pay at a fixed-date a certain sum
which has been received by him in cash for
the wants of the Estate. The documents were
endorsed by Arbuthnot the managing Direc-
tor of the Defendants and discounted by the

" Oriental Bank Corporation. When the Court
appoint a sequestrator and fix or contemplate
a percentage and commission for his services,
it 18 in the expectation and on the understand-
ing that the sequestrator is to advance the
funds necessary out of his own proper means
with the banking or other arrangements which
the sequestrator may enter into for the pur-
poses of tke business, the parties interested
1 the Estate have nothing to do, nor” would
the Court permit its process to be used fbr the
purpose of revealing in a Court of Justice
arrangements which the Banks and the se-

questrator had made for their wutual advan-

tage and with which they, the only parties
concerned, were contented. The position of
affairs here, however, is something very diffe-
rent. The Plaintiffs alleges that the seques-
“trator did mnot in point of fact make the ad-
-vances required for the Estate and for which
he charges the sum of 12 per cent as commis-
sion,, but that having caused Darné the mana-
ger, under the title of “administrateur judi-
ciaire ”’ to emit promissory notes for the wants
of the Estate, the money was advanced by
the Bank to Darné in this capacity, at the rate
of 10 per cent, the position of the managing
Director of the Ceylon Company becoming
that merely of the agent who took the Bills
to the Bank for the purpose of getting them
discounted with his indorsation.

The allegations go'even farther than this
and tq the length that money was thus raised
much more than sufficient for the wants of
the Estate, and that the sequestrator employ-
ed his position to obtain money for the general
purposes of his Company. -

These bill transactions are kept out of the
accounts as filed, these being presented as if
the sequestrator had from his own resources
made the necessary advances for the ¢ entre-
coupe.” We have considered this question with
a due regard to all that has been advanced by
the Company as to what was the practice at
the time they were appointed sequestrators,
to the impossibility of any company such as

N

-~

| COURTS OF MAURITIUS. 8

their’s conducting business on an extensive
scale without applying to Bankers for advan-
ces, and to the undoubted benefit which such
companies are to the most important interests
of the Colony, and especially to the service
which the company rendered to this particu-
lar Estate and those interested in it by accept-
ing the position of sequestrator at a season
when capitalists were unwilling to take upon
themselves the liabilities of the *“ entre-coupe™.
of those great concerns. After giving all due
weight to these consjderations, the question
remains to be solved whether in the face of
the transactions which actually took place, it
can be said that the sequestrator really advan-
ced the money and whether he did not also in
point of fact raise more moncy than was ne-
cessary by pledging the credit of the Estate
through its manager. :

Jt is clear that the first thing necessary for
the elucidation of this point 1s to have the
Bills brought into the account. They did pass,
they do form part of the vouchers now ou the
tabge of the Court, and before we go further
we must have an account with these large
amounts duly inserted in their proper places,
as they were obtained from the Bank on dis-
count, and as ultimately paid to the Bank
when the bills became due. When this is ob-
tained, we shall be better able to determine
what amounts have been advanced by the se-
questrator, what his claims are under the as-

- pect of affairs which may then present itself,

and generally how best to dispose of the ques
tions which have arisen with justice to all
parties. We, therefore, remit to the Master to
obtain from the Defendant the accounts of the -
sequestration stated, by bringing to the debit
and credit respectively, the promissory notes
granted by Darné as *‘ administrateur judi-
ciaire ”” of ‘ Savannah”” and discounted by

" the Bank, and the amounts paid to the Bank

to retire those promissory notes when due as
of their proper dates respectively.

II. Pledging the sugars on Dock-warrants:

The allegation of the Plaintiff that certain
quantities of the sugars of the Iistate pend-
ing the sequestration, or sugars belonging to
the sequestraticn account, were placed under
Dock-wurrant, has also been admitted and jus-

_tified by the Defendants. We have had from

amote than one source detailed accounts of the
sugars so dealt with. ‘The moncy received’
from pledging the sugars in this manner was
not brought to the credit of the Estate ;and the
sequestration accounts as given in do not ex-
hibit in any manner that the proceeds of the
crop had been thus used. If the Defendants
had becn able to shew us that the pledging
had been a matter of imperious necessity,
with the object of preventing loss to the Es-
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tate during some season of remarkable de-
Ppression of prices, we could at least have under-
stood the argument and appreciated better
the position of the sequestrator if at the same
time we had found that the amounts obtain-
ed frqm the Dock Warrants had been at once
carried to the credit of the account. The ar-
gument which was addressed to us on the part
of the company was something very different
from this: It was contended that the seques-
trator acting under his general powers as such,
might, for reasons known to himself alone,
pledge the sugars on Dock warrang, abstain
trom carrying the amount to the credit of the
Estate, (thus apparently securing the use of
it for other purposes) and charge the Estate
intercst on the balance of advances then cur-
rent, as if ncither sugars had come in, nor
money been obtaining by pledging t:em with
the Bank, for advances. We caunot accept of
sucn a definition of the powers and privileges
of a sequestrator. His obvious duty is not to
speculate with the produce of. the Estate, even
if the result of the speculation should be be-
reficial to the Estate itself. Far less is he jus-
tified in speculating with the produce for his
own benefit. The sugars ought immediately,
or within such a reasonable time as might
be requiring for making due enquiry as to the
best mode of disposirg of them, be sold, and
the amount carried to the credit of the Estate,
to kecp down, as far as possible, the advances
on which a heavy charge is running for inter-
est, and even where the balance stands in favor
of the Estate, to bring the price of the erop into
the account as speedily as it can be realized
with prudence and discrimination.

We accordingly order shese accounts to be
adjusted by crediting the Estate with the mar-
ket price of the sugars, immediately, or with-
in a rcasonable time, after their arrival in
town, and all charges of insurance and others
caused by their being kept under Dock War-
rant to be struck out, and we remit to the
Master to sce the account adjusted accordingly.

The Plaintiff contends that by so dealing
with the property confided to his care, espe-
cially in the matters of the bills and the Dock
Warrants, the sequestrator has brought him-
self withip the operation of the rule coutained
in Art. 603 of the ““Code de Pracédure Civile: »
Le gardien ne peut se servir des choses saisics,
les louer ou préter, d peine de privation des
frais de garde, et de dommages intéréts, au
paiement desquels il sera contraignable par
corps.” ,

The general rule of law with regard to se-
questrations is that they bear an affinity to

seizures and to guardianship as defined with -

reference to'seizures. ‘The acts of the seques-
trator in this case which are impugned, un-

[1872

doubtedly bear an aspect of gravity. He has
made use of the property intrusted to his care
by placing it on Dock warrant, and not car-
rying the amount obtained to the credit of
the Estate, and undoubtedly the Court has
the power to withhold the Commission stipu-
lated in cases where acts have been done with
the obvisus intention of damaging the Istate
for the personal benefit of the sequestrator.
We do not, on the other hand, hold that we are
bound by the article quoted, in all cases, to
inflict a penalty of this nature on a sequestra-
tor holding a position by our law and customs
which coufers upon him such extensive pow-
ers with regard to an Estate and requires of

* him duties so different from a meve gnardian-
ship of real or personal property under sei-
zure, should he have acted with the produce,
and stated his accounts in a manner different
from that which the Court may ultimately al-
"low. We have already in the case of the bills
ordercd them to be brought into the account,
in order that the Estate may be benefited by
what actually took place, and we have order-
cd that the Dock Warrants be kept out of the
account, and the price of the sugar credited
as if sold within a reasonable time of its
reaching town, and we are not disposed, in
the circumstances to go farther than this at
this stage of the cause, reserving to ourselves
full liberty to deal with the matter of commis-

- gion on the Report of the Master, as shall then
appear to us just and cxpedient.

IT1I. The amount of sugars: .

The question as to the amount of sugars
which ought to have been credited to the se-
questration account is one which caused much
trouble and anxiety to the Court, from the
very unsatisfactory mode in which the books
of the Estate had been kept, and frem the po-
sition assumed by the Defendants. The books
of this sugar Lstate stated to be one of the
largest and most productive in the Island, at
that time, consisted solely of certain pencilled
memoranda in certain unbound memorandum
books which were produced before us. Indeed
all that there was to shew us the produce of
the Listate for the crop in question, that of
1864—65, and the amount of sugar made and
despatched to town for sale up to a given date,
consisted of three half pages of memoranda
alicred and corrected, at the end of the pay
sheets of the laborers for the mouths of. Au-
gust, September and October when the crop
was in progress. >

When a sequestrator is appointed by the
Court, We at least expeet full and exact ac-
counts taken from books properly and regu-
larly kept, and which have been inspected and
checked by the sequestrator himself as the
business of the Estate proceeds. Moreover at
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the time of the sale of the Estate, on 20th
Octeher 1864, the Ceylon Company had at
once become the agents in' town for the new
proprietor, so that for a time, at least, the Com-
pany held the delicate position of acting un-
der'the appointment of the Court as seques-
trator and on their own account as agent for
the buyer who had a different interest. In such
circumstances the utmost care should have
been taken to ascertain and fix clearly the
quantity of sugar which, was to enter the one
account, and that which, after the sale, belong-
ed to the bufycr and to mdke every thing ap-
pear on the face of the accounts so that nei-
ther the Court nor the parties “interested
should have been left in the dark "as to the
disposal of any portion of the crop for the
year.

In place of this being done, no special ac-
count was taken of the amount of sugar made
up to the date of sale, or packed in the sugar

_house, ready for removal, or remaining in the
coolery, manufactured but not packed. It was
stated at the bar, for the Company, that actin
under the advice of' counsel they had treate
all the sugars received in town before the day
of the sale, as belonging to the sequestration
account, and all received after, even tho’
bearing the mark of Bréard and Co.; and
shipped in the coaster before the sale, as be-
longing to the' new owner. Eveu if this ad-
vice had heen perfectly sound in law, the mode
of dealing with the sugars ought to have ap-
peared in the accounts, for the satisfaction of
the parties interested and the justification of the
sequestrator himeclf, and not been hidden jn
the books of the Company and the account of
the new owner. -

After-examining and re-examining the ma-
nager of the Estate during *he sequestration,
and certain employés whose names were inci-
dentully mentioned during the progress of the
cause, after ordering to he brought jnto Court
the scraps and memoranda to be found in the
Estate, the books of the Ceylon Company it-
self, the invoice books of the keeper of the
store at Souillac, who received and despatched
the sugars, and the books of the Albion
Dock where the sugars were reccived and
from which they werc despatched, when sold
or disposed of, we have guined a certain
amount of information about a matter which
ought to have been made clear and patent to
all on the face of the accounts themselves,

We cannot say that the result we have ar-
rived at is perfectly satisfactory, but we have
endeavoured by a carefal collating of- the evi-

dence, and by ourselves checking the memo- .~

“randa kept on the estate, item by itém, with
the gther books produced, to arrive at the best
possible result in the circumstances among the
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cvidence as to the amount of sugar remaining
oo the Estate, either packed or ready to be
packed, at the date of sale, we found that of Mr.
Darné the manager was any thing but exact.,
In his first examination Ke told us that at the
date of the 20th of October there remained
packed at the sugar house about 225 bags,
and in the coolers about 450 bags. In his ex-
amination on the st Deecember, he said that
he had despatched 159 bags to Souillac on
the morning of the 21st of October y that aftes
those were s:nt, there remaincd about 150
bags on hand, and there were sugars in the
coolers and turbined about 550 bags. Mr. Di-
dier the accountant on the Estate, and whose

~evideace the Court ordered to be taken by

coramission because of the illness of the wit-
ness, gave a very different account of the
amount of sugar remaining in the sugar house
at the date of the sale. He stated that at
that date there were about 2,000 or 2,500
bags of 'sugar piled up in the sugar house,
and that these were afterwards marked
“A.Jamin” upon which he, the witness,
had remarked to Darné that the sugars be-
longed to the sequestration for that part made
before the 20th October. He admitted, how-
ever, that there were 400 or 500 bags in the
pile manufactured after the 21st of October,
and sugar which was manufactured on the 20th
and turbiued on the 2lst; but all the rest
he was sure had been packed and piled before
the 20th October. It was not suggested that
Didier had any enmity to Darné as was the
case with one of the witncsses, or that he had
any interest in the matter in any way which
could render his testimony suspeated. It was
necessary therefore to examine his evidence
very minutely, for if true it not only showed
a much larger amount to be due to the se-
questration, but the evidence of Darné, the
manager, on this subject to be false. Fortu-
nately the witness supplied us with a test by
which we might judge of his accuracy. as to
the time when the bags were so piled up. He
stated that Mr. Henry Bousquet an engineer
must have also seen those bags. We caused
Mr. Bousquet to be examined. His memory
was not clear on the subjects on which he
spoke. One thing however was manifest from
certain latters to Darné which he acknow-
ledged to be hig, and which are produced,
that he had not bcen on the estate between
the 9th and 28th days of Otober. If the pe-
riod to which Didier speaks. was after the -
28th of Octaber, then the explanation of Dar-
né as to the pile of sugar bags in the su-
gar house is very natural and credible, viz:

‘that on the 21st of October when he reccived

notice of the sale frome De Mouhy the agent
of the new proprietor, he was told not to dis-
patch sny sugars to town until a new stamp
for the bags had been sent ; during this period
the mill continued at work, and as it was pro-
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ducing from 200 to 3Q0 bags a day, the accu-
mulation for seven days would be from 1,400
to 2,000 bags, In point of fact we fiad that
there was a cessation, for the time, of the usual
despatches from the Estate to Souillac, Mr.
Bousquet mentioned that he had seen sugar

carted away from the Istate with no other -

mark than that of ¢ Savanunal,” and that
Darné had explained this by saying that he
had not got the new mark., But as Darné’s
evidence confirmed by that of de Mouhy, was
that hedild not get the new mark till the 28th
and Bousquet's visit must have been after
that date, the probubility is that Mr. Bous-
quet saw sugars in the sugar house which
had not yet been marked and that the sugars.
he saw carted after thot date were those which
are shown by all the books to have arrived in
town with the mark V. A. Janmin.

We are satisfied from Didier having refer-
red to the presence of Bousgnet, aud that
bags made subsequent to the 21st were also
in the pile s that the date of his conversation
with Damé must be drawn back subsequent
ro the 28th of October. 'The remark which
he made that those bags made previous to

the 20th belonged to the sequestration, was®

still quite just, as according to Darné’s
own showing there were at least from 150
to 225 bags in hand (he put the figures
hoth ways) and Darné and Didier eombined
that 550 bags to 600 hags were in the coolers
on the 20th and these had all been piled pro-
miscuously with the sngar made after the
20th. The sugars in the coolers had apparent-
ty been marked “ Jamin,” but accordingly
to our view of the duty of the sequestrator,
they, as well as the sugars on hand in hags
on the 20th, ought to have been accounted
for, whatever may be their ultimate destina-
tion.

It is unfortunate that we have no other in-
formation as to the*number of bags actually
in the sugar house, except the recollections of
the manager and the accountant of the Es-
tate, aud if in coming to our conclusion we
have been obliged to grope after the truth in
place of having the amounts clearly placed
before us in properly kept account, the blame
lies with the sequestrator, for his want of care
and cxactitude. We do not fail to keep in
view thai these occurrences are now more
than seven years’ old, and that the remarks
which we make refer to the direction of the
Ceylon Company at a time which is past, and
which we have not the slightest reason to
suppose arc applicable to it now, or that any

" accounts to be presented to us, should the ma-
naging director of the Company be again
appointed sequestrator by the Court, would
not be presented in a complete and business-
like shape. : :
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We find from Darné’s evidence, confirmed
by the memoranda which we have already
mentioned by the counter-facts of the quan-
tities despatched to Scuillac, mainly kept in
the handwriting of Didier, and by a state-
ment*of the crop of 1864.—65 contained in
document 7 which altho’ not original is, we
are satisfied, a correct copy of a statement
made up by Didier at the time, that 9,106
hags were despatched to Sonillae by the 20th
October, the day of sale, for immediate ship-
ment to town. That at the same -date there
remained in the sugar house, packed and rea-
dy to be forwarded, a quantity which is va-
riously estimated at 275 and 300 bags, of
which 159 were despatehed on the morning
of the 21st October, and in addition, that 600
bags rerained jn the coolers, which were sub-
sequently packed and marked ““Jamin,” but
which ouzht to have bren accouuted for by
the sequestrator.  ‘The difference between the
two statements above mentioned of bags re-
maining in the sugar house marked ¢ Bréard ™
after the 150 had been sent to Souillac, is 75,
and making a rvough caleulation that three
fourths of the difference was ncar the timth, it
will give us 208 bags marked © Breard” as in
the sugar house. This makes in all 2 total of
10,064 bags for which the seqestrator ought
to account. Having arrived at the amount of
sugars to be accounted for in this manuer, it
is not necessary that we should pursue the
different parcels sold through the hands of the
different merchauts, a process which the Plain-
tiff was obliged to adopt, as the Estate memo-
randa were not open to him and full expla-
nations were, as he alleges, withheld. It may,
however, he noticed that the numbcer of bags
admitted by the Defendants to hate arrived
in town at the date of the sale was 7,791 ; that
1465 bags marked ¢ Bréard & Co.” arrived
afterwards, which according to their read-
ing of the law, belonged to Jamin, but which
we require to be accounted for by the seques-
trator until the question of ownership be de-
termined in a competent form, making in all

- 9,256 bags. If to these be added the number

which we find to have been in the sugar
house in bags, or in the coolers, and which
the sequestrator must also account for in the
meantime, subject to the same provision, viz:
808, the total will be found to be the same as
that already mentioned viz : 10,064 bags. The
same result is arrived at by taking the Dock
books, and the ¢ Battelage” book as our gui-
des.  From these it is found that 7,791 bigs
arrived beforé the 20th of October and the
witness Lochon showed that the 1,011 bags
sold to Leishman ahd certain portion sold
to Bourguignon & Co., were marked ¢ Bréard
& Co.,” and arrived after the 20th of QOc-
tober. Although the fact is not specificall

brought out, it will be found from his evi-
dence, that all the sugar which arrived in
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town up to November 5th but exclusive of
that date, was marked ‘‘ Bréard & €o.,”
and this agrces with the evidence of Darné
and others that the ney stamp was not
obtained and put in use until the 29th October
at soonest. The cargo which arrived on the 7th
of November was 798 bags, thefirst instal-
ments of the accumulation of the ¢ Jamin -

sugars which had taken place between the

2lst and 29th October.  Adding then the
quantity arviving at the Dock up to the 5th
November exclusive, we find 1,673 bags has
to be added to the 7,791 already in town, and
if to these be added the 600 bags in the cool-
ers: -which were marked ¢ Jamin,” we arrive
at a total of 10,084, bags once more as the
amount to be accounted for in the sequestra-
tion accounts, “We thercfore, dircet the Mas-
ter to be guided by this result, and to have
the accounts adjusted on the footing that the
sequestrator has to account for 10,064 bags of

sugar, of such qualities and prices as he may-

be zble to instruct ; the question of the actual
property of the sugars arriving in town after
the sale, marked ** Bréard & Co.,” and the 600
" bags.in the coolers on the 20th to be after-
wards determined when brought before the
Court in competent form. The curious entry
of 924 bags of sugar entegd in of the ac-
counts put in by the sequestrator, but not re-
peated in the general accofint, we are disposed
to regard as an error. We have had before us
Mr. Wiehé the present acting munager of the
Company who stated on oath that he had
carefully examiued the accounts, and the other
accounts of the Estates at that time under
the charge of the company, and that he could
not find any such entry as that of 924 bags
of sugar, and could not explain it. We
accept of Mr. Wiché’s explanations as the
tratk on this matter so far as.it can be as-
certained, and direct the Master to have the
accounts adjusted withont requiring the De-
fendants to account for 924 bags in addition
to the quantity already indidatced. We cannot
help observing, however, that where such er-
rors are piossible, there is an opening for fraud
agninst. which the Company cannot too care-
fully guard themselves and their clicnts,
IV. The charze of lending withont rent
the store at Souillac, belonging to’the Com-
pany, to others, has been withdrawn by the
Plaintiffs ; the explanations given being suffi-
cient, and the course adopted net having been
“ beyond the powers of the scquestrators in the,
ordinary ‘discharge of his functions.

It only remains to add that whether inter-
est will be allowed in the balance which may
be found in the hands of the sequestrator is a
question which will also be better dealt with
when we have had an opportunity of ascer-
taining how the account stauds after it has
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been adjusted by the Master under the former
remit to him, and the instructions contained
herein.

Costs meantime reserved.

Cm—

SUPREME COURT.

SECURITY FrOR COSTS, - J)ISCRETIONARY
POWER OF J UDGES THEREON,—NONSUIT.
Ctrcumstances under which the Court exer-
cising its discreilonary power, ordered a
Plaintiff who had pnt his wholg property
beyond the reack of altachment for the
cosls of the larcsnii raised by him,in which
he had been condemned, to find security for

these costs. .

Before

His ITonor Sir C. FArquHaR SHAND, KNT,,
~ Chicf Judge, and
His Honor Mr. Jusrice BESTEL.

.
—

MARION,—Plaintiff,
versus

TYACK,—Defendant.

T.L.J ENK[NS,—Of‘ Counsel for. Plaintiff.
F. SsmoxkT,—A®torney for same.

L. RoviLr.arp,—OFf Counsel for Defendant.
J. P1oNfauv,—Attorpey for same.

Tth February 1872.

This is a dispute abont the ownership of a
piece of land in the District of Savanne, of
which the Defendant is in possession. Tt ap-
pears that the Plaintiff, some time ago, applied
for a writ habere facias possessionem to oust
the Defendant, but the Court found the ap-
plication was incompetent dismissed it with

. costs. The Plaintiff then raised the present

suit concluding that the ground in question
should be awarded to him as his property,
with damages for the alleged destruction of
certain buildings by the Defendant, and costs
of suit. -~
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The Defendant submitted, in the outset,
that before the merits of the case were gone
into, the Plaintiff should be ordered to pay the
costs of the former proceedings in which he
had been condemned, amounting to £21.11.0
or at least, looking at the conduct of the
plaintiff and the very peculiar circumstances
of the case, that he should be ordcred to find
sccurity for any costs that might be awarided
against him. It appeared that the Usher when
sent to recover payment of the previous costs
had made a return of nulla bonu, and the
Plaintiff had within 14 days of giving the
Defendant. notice that he was to raise” legal
procecdings against him, alienated the whole
of his property in favor of his own daughter
declaring in the deed that she had previously
paid him the price.

"The Plajntiff contended that this was not a -

case of nonsuit, that the merits of the dispute
betwcen the parties had not been gone into,
under the former proceedings, that there was
no rule of law compelling a Plaintiff in such
circumstances either to pay the former costs
at this stage or to find sccurity for future

costs.
THE COURT.

It might possibly be doubted whetker as of
matter of right, the Defendant’s motion for
previous payment of the former costs before
permitting the Plaintiff to go on- here, could
be supported. It will be remarked that there
was no nonsuit in the former discussion—in-
deed the form of the proceedings could scarce-:
ly have admitted of a nonsuit and though the
possession of the plot of ground was in ques-
tion the merits of the respective claims of
parties were not inquired into. We are there-
fore called upon to exercise our discretion, and
to say whether, looking at the peculiar cir-
cumstances of this case, the Plaintiff beforce
going farther should be ordered to find securi-
ty for costs in the event of costs being award-
ed against him. This is always a delicate
question, The Court will not readily interfere
with the ordinary right of any Plaintiff to
bring his case to a hearing without any pre-
liminary obstacle in the shape of security for
costs or otherwise. But cases, nccasionally but
rarely, occur where the interests of Justice re-
quire that the rights of Defendants be pro-
tected in the matter of costs,, where for ex-
ample a Plaintiff who is really a pauper‘and
does not choose to sue in that character and
give the necessary evidence of his having a
probabilis causa litigandi and has taken
means to put his whole property beyond the
reach of attachment for costs, or is placed in
an unusual and exceptional position with
respect to his opponent recovering his costs if
awarded against him, persists in going on
with his Action, he will be ordered by the
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Court to find security for costs up to a reason-
ablevamount. This is a matter of discrction
which the Court must exertise when called
upon to do so judicially by a Defendant.

“Itjs the practice in the Courts at home,
both of laws and cquity, and we ourselves
have had occasion to exercise this power on
other occasion. '

Each case must he determined on its own
facts. :

In the present suit the Court stays further
procecedings till the Plaintiff finds security to
the amount of £25 for any costs which may
be awarded to the Defendant.

SUPREME COURT.

NorariAL DEED,—BREACH OF PROMISE OF
CONTRACT, — ALLEGATION OF FRAUD, —
AOTION IN DAMAGES,—DEMURRER,— C. C.,
Arts : 1341, 1347 & 1348,

Refusal by the Court ts allow the Plaintiff to
prove, by oral evidence, under whut condi-
tions he acknowledged, by notarial deed,being
tndebled to the Defendants itn a certain sum
Jor which he granted them a A.ortgage on
his property to secure the pdyment of such
sum.

Action in damages owing to the alleged illegal
seizure of Plaintiff°s property dismissed.

Before

His Honor Mr. JusticeE N. G. BestEeL,
First Puisne Judge, and
His Honotr M. JusTicE J. GORRIE,
Second Puisne Judge.

BARLOW ,—Plaintiff,

versus

.

 ARBUTHNOT& GUFFLET,~Defendants.
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E. PeLLEREAU,— Of Coungel for Plaintiff,
L Mzacssr,—Attorney for same.

P. L. CuastrrLier.—Of Cousel for Arbuth-
G. A. Rirter,—Attorney for same. [not.

W. Newrox,—Of Counsel for Guflet.
W. HewEeTrsoN,—Attorney for same.

Tth Fcbruar}/ 1872,

This was an Action in damages to the
amount of § 120,000 for losses alleged to have
been caused to the Plaintiff by the Defen-
dants who, it was alleged, with- the view of
défrauding and injuring the Plaintiff acting
as well for themselves as on behalf of George
Robinson represented by George César Bour-
guignon, did falsely represent and promise to
the Plawntiff, that if he, the Plaintiff, would
acknowledge by a notarial deed theamount due
by him and give the three Defendants a mort-
gage for the same, so asto secure payment
with. priority over other creditors, they the
Defendants would bind themselves to give
him time to pay the debt and to veceive the
bills of the Plaintiff in the manner stipulated

" between partigs and that they would, moreover,

waive the pn’ority of their claim in favor of
any person or persons who might consent to
make the advances for the crop of the Estate
 Lucia” for the year 1867.

Tt is further averred in the Declavation that
coufiding in the promises made by the Defen-
dants to him the Plaintiff and expecting that
the Defendants, would at the same time, bind
themselves by a special agreement in the se-
veral promises above mentioned, he the Plain-
tiff signed the notarial acknowledgment re-
quived of him, but that the Defendants declin-
el to enter into any act embodying the above
promises made by them, thereby evincing
that th(;,'{ had used false pretences to obtain
Plaintiff’s signature to the said deed, on ob-
taining which signature the Defendants joint-
ly with George Robinson, represented as afore-
said, caused the Plaintiff®s Estate ¢ Lucia'” to
be seized and sold to the great damage of the
Plaintiff who values the damages sustained
at the sum of % 120,000,

The Defendants Gufflet & Arbuthnot plead-
ed not guilty to, the grievances complained of
the penality of the proceedings in forcible
ejectmant and of the adjudication of the Es-
tate ¢ Lucia. ” [ssur was thereupon joined.

P. L. CuasteLuicr & W. NEwrox were
respectively heard for the several Defendants
and E. PELLEREAU for the Plaintiff, on a pre-
liminary objection which, in substance, is no
less than a demurrer to the action,

3
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JUDGMENT.

Assuming all the allezations in the Decla-"
ration to be proved, Barlow’s Action must be
dismissed.

Why ? Because in the terms of Art. 1341
C. C. ““il n’est re¢gu aucune preuve par té-
moins contre et outre le coutenu aux actes,
ni sur cc qui serait allézué avoir été dit avant,
lors ou depuis les actes.” Again, because Bar-
low is not within any of .the exceptions to
that general rule cnacted in Arts. 1347 and
1348 C. C.

True it is that a fraudulent ceuspiracy is
charged against the Defendants. But assum-
ing that any s:ch eonspiracy originally exist-
ed in the niads of the several Defendants,
surcly the very scizare aud proceedings in
cjectinent could not fail in opening the eyes of
the Plaintiff to the breach of prowmises alleged
to have been made to him by the Defendants
previous to his attaching his signature to the
notarial admission of his debt and mortgage in
favor of the Defendants. He might have ob-
jected to the seizure, to the sale whicly, he,
however, never quarelled more than that. He
lent himself to the wishes of his opponents,
assented to the scquestration of the Hstate
pending the levy up to the sale of the Estate.
We find no protegt of any kind against such
seizure and sale which were never quarrclled
up to the date of the present actiou.

What must be the inference ? that the alle-
gation of fraud has found its way into the De-
claration for no other purpose” than that of
securing admission to this -Court, and o re-

~open a question which if not arranged to the

satisfaction of the Plaintiff has been so by
the Plaintiff’s own carelessness and ywhich he
might have so easily avoided by having insert-
ed in the mortgage deed the agreement which
he alleges was come to betwegn partics before
giving his siznature to the deed, Had he in-
sisted upon this being done, and had such in-
sertion been refused he, on his side, would
have refused the ackuowledgment of his debt,
and the morigage required of him in conse-
quence of such admission.

The wrongs and losses alleged to have been
sustained woald then have been avoided, and
the fraudulent practices of the Defemlants, if
any, would have been defeated. This is what
the Plaintiff should have done, and tkis he -

~has not done. Ile must, accordingly, bear the
- consequences of his own acts.

As it is impossible for us, practically, to set
aside the notarial deed upoun which the levy
. procceded, to assume contrary to Art. 2213
i C. C. that the sale had been sued for and
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completed without any title  titre authenti-
quc ou exécutoire, pour une dette certaine et
hquide,” and that the mere pourparlers
which may have preceded the formml execu-
tion of a deed upon which important conse-
quences have followed, can be at aoy time
thercafter' set up as the foundation for a
claim of damages on the ground of fraud
against onc of the parties to it, by another
who has given his express* or tucit eonsent to
all that has followed on the deed itself. The
action nust he and is hereby accordingly dis-
missed with costs.

SUPREME COURT.

ABSENTEE, — VaAcANT EsTaTE, — CURATOR
THEREOF,— ILLEGAL occuraTiON,— ER-
RONEOUS AVERMENTS,— AMENDMENT OF
PROCEEDINGS, — ACTION IN DAMAGES,—
Costs.

Where the Court ailowed the Plaintif} to
amend certain erronevus averments conm-
tained in his proceedings,such misstatement
not affecting the material basis on which
the case truly stood.

CURATOR OF VACANT ESTATES, —
: Plaintiff,

cersus:

AVLACSING alias ABEELACK,—Defen-
[dant.

o~

Before .

H1is Honor €1k C. FARQUHAR SHAND, Kt.
Chief Judge and
His Honor Mr. Justice BEsTEL.

Hon. E. Lecrtz10,—Of Counsel for Plaintiff,
E. I.ecLEz10, Sentor,—Attorney for same.

L.. RouiLLarD,—Of Counsel for Defendaunt.
V. G. Ducray,—Attorney for same.

Tth February 1872.

On 3rd October 1870 an application was
-presented to the Judge at Chambers by the
Curator of vacant Estates, with the writteh
consent of the HoNoRABLE THE COLONIAL
TREASURER for an Order that a Rule should

(1872

issu¢ putting the Curator into the possession

“of ‘the undefended rights of Frangois Rué

who, ‘it was stated,” is absent from the
Colony wherein he has no known agent or
representative although he has property to
administer and interests to defend. The appli-
cation was supported by an affidavit stating
that Rué was about the year 1,778 the owner
of landed property in the District of ¢ Plaines
Wilhems ” at the place. called ‘“Riviére des
Papayes,” admeasuring about 156 arpents.

The Judge at Chambers granted an Order
for a Rule to issue in terms of the preecipe,

" and on the 5th October thereafter, the Court

sent the Curator into possession of the un-
defended rights of Frangois Rué who is ab-
gent from the Colony wherein he has no
known agent or representative although he
has property to administer and interests to

- defend.

On the 25th July last, the Curator of" va-
cant Estates raiscd a suit .against the Defen- .

“dant, sctting forth that the late Frangois

Rué, at the time of his death, was the owner
of a landed property in the District of Plaines
Wilhems of 156 acres or thereby, bounded as
therein stated ; that the Plantiff had been put
into possession of his vacant Estates, that the
Defendant without his consent and without
any title whatever had, and did still, occapy
the, said land, cut down and carried away
wood and still continued to do so to the great
loss of the Estate of the said late Frangois
Rué : that the Defendant had been duly and
formally summoned to quit and abandon the
said property and to pay the sum of § 4,000
as damages to the Plantiff for the illegal oc-
cupation of the property and the value of the
timber cut down : that notwitstanding the
said notice, the Defendant still continue to
cut down and carry off large quantities of
timber fire-wood and charcoal to the great
loss and damage of the estate. Whereupon
the Plaintiff concluded that 'he should have
Judgment of the Supreme Court ordering ““ the
said Defendant’s to cease, forthwith, to cut
wood and make eharcoal on .the said landed
property and carry away the same there from
and to pay to the said Curator of Vacant
Estates acting as aforesaid the sum of eight
thousand dollars as damages for the illegal
occupation had by the said Defendant of the
said landed property during the time above
specified and for the loss and prejudice sus-
tained by the Estate of the said Frangois Rué
thro’ the Defendants cutting down and
making on the said landed property large
quantities of timber, fire-wood & charcoal, and
carrying away the same from the said landed
property knowing that the said landed pro-

rty, timber, fire-wood and charcoal were not

is the said Defendant’s property.”
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+ The Plaintiff further asked that the Judg-
ment to be given should be executed by cap-
tion of the Defendants body.”

The Defendant pleaded that in the circum-
stances the Plaintiff had no right title or ca-
pacity to raise and follow out the suit :

L. RouiLLARD in sapport, of the Defendant :
The Plaintiff-was sent into posggssion on the
allegation that Rué was out of the Colony
and had left no one to represeqt him : but it
is now established by authentic documents
which I produce that he died in the Colgny
in the year 1800 rnd left certain relatives, in
France, the heirs of his whele property mo-
veable and immoveable. The whole proceed-
ings have been taken in ignorance of the facts,
and the later proceedings arc inconsistant
with the earlier. No amendment is admis-
sable ip such circumstances. '

How. E. LecLfzro for Plaintiff: The Go-
vernment sent us notice that there was reason
to believe that the Defendant was in posses-
sion of land ‘belonging to & party not repre-
sented in the Colony : Hence our interfer-
ence. We acted upon the best information:
we could obtain ; the facts were of old date
and difficult to be obtained. :

X JUDGMENT :

The objection taken to the validity of the
proceedings in this case when closely examined
are not very formidable.

There is undoubtly in the preliminary pro- .

cedure before the'Action, itself, came into
Court, a misstatement to the effect that Rué
was out of the Colony without being repre-
sented here, while it subsequently was made
manifest by the production of authentic do-
cuments that he had died in Mauritius many
iears ago and had bequeathed the whole of

is property to certain relatives in France.
But in the suit itself the averments of the

Curator are strictly in confqrmity with the *

actual facts as now established. It must be
borne in mind that there is no doubt as to

the indentity of the land in question or of the :

person Rué who was owner of it in this life-
time. There is a mere misdescription as to
Rué in the out set of the proceedings, but no
real or substantial discrepency or inconsis-

tency of averment actually exists as to the

material basis on which the case truly stand.

We are of opinion, therefore, that the ob- -
jections now urged by the Defendant will be

properly met by amending the erroneous
avermeut and the case will proceed to its
issue in the usual way ; all questions of costs,
in the meantime, reserved.

»
-

-to circumstances ind
. which might be traced back to the late
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BANKRUPTCY COURT.

BANKRUPICY,— INVENTORY,—ABSENCE AND .
* REMAKING OF BOOKS,— PURCHASE MADE
DURING PROSECUTION BEFORE DIsTRiCT
CouRT, — UNDUR PREFERENCE IN PAY-
MENT,—MoOTION FOR CERTIFICATE REFU-

SED. . '
In Re: BANRRUPTCY C**.
Before

- His Honor Mr. Justice N. G. BEsTEL.
Commissioner.

G, GuiBerT,—Of Counsel for Bankrupt.
J. PieNEcuy,—Attorney for samel

L. RovuiLrarp,—Of Counsel for Assignees.
P. E. pr CHazal,—Attorney for same.

22nd February 1872,

I have to day to dispose of the Motion of
G. GuiBERT, on behalf of the Bankrupt C**,
for a Certificate opposed by L. RouILLARD on
behalf of the Assignees.

Several grounds were urged against that
motion, (viz :) The insolvency of Bankrupt,
when entering in trade on his return to
Mauritius from Europe where he had con-
tracted a very large debt still unpaid, and at
a time when he was largely idebted to G**
Brothers in the .island, who ave still Ban-
krupt’s Sreditors.

20. Absence of ‘inventory, and 3o. The
want of properly kept books which had led to
his inability of giving to the. Assignees the
information required by them for “the right

- comprehension of the management of his

affairs, 40. His purchases from C**. whilst
he was being sued before the District Court
for the payment of a small sum, say £ 58, due
by him to one D**. 50. Payment made to
E**. M**. & Co. and to C**. D** & Co. of
large sums of monies due to certain European

" creditors by preference to his creditors in this

Colony.

G. GUIBERT met those objections not by

" denying the facts stated, but by attempting

to shew that the circumstances referred to in"
no wise constituted that want of good faith
which was necessary to warrant the refusal of
a certificate to Bankrupt. That C** had been
unfortunate in his Commercial dealings, but -
that his miscarriage as a trader was due -
dent of his will, -
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American war and its long continuance
which has caused a considerable risc in the
price of Calico goods in which the Bankrupt
was in the habit of dealing. The then
high prices naturally diminished the consump-
tion of articles which met with such a ready
sale, previous to this risc in the price, con-
sequential upon the long duration of that
war. "

All this may be very true, but in no wise
accounts for the absence of yearly” inventory
required by Qur Colonial Law, and of the
books which the same law 1equires should be
kept so as to enable both the trader or his
creditors, at any given moment, to ascertain
the true pecuniary position of the trader who
might be in embarasscd circumstances at any
time.

The Baukrupt had asked of the Assignecs,
who cheerfully assented to it, the favor of ma-
king up his books afresh, by duing which he
expected to satisfy the assignees and the Court
as to his good faith. Ample time was allowed
him for that purpose.—But his labor was un-
attended with the desired affect.  The vemade
books were just as -obscure as the originals,

The memory of the Bankrupt upou which
he had so much to draw Ly reason of the
irregular manuer in which his beoks had been
kept originally, proved so unfaithful that he
was unable to enlighten the mind of the
assignecs on the several points which he had
been called upon to clear up.

The law has made it obligatory vpon every
trader that he do keep books.

But it is not sufficient that there should be’

books “ they must be properly kept, and ba-
“lanced from time to time, so that at¢ any
“ time the real state of the trader’s affgirs
‘ may at once appear. ” (In re Smart 1. Fon-
BLANQUE JBankruptcy Cases 14 quoted in
SuerLrorD Bankrupt laws, Sec. 198 page 399
8§ 2.

Further, the Bankrupt says: I have nq
“ cash book. Notwithstanding the omission
“ of the books and in the absence of ¢ Cash
“ book, with the order of the Court I will do
““ my utmost to make up my books. ’—With
the assent of the Assignees the order was
given, but as already observed in spite Of all
the Bankrupt’s efforts and the best will of the
assignees to ascertain the true state of Bank-
rupt’s affairs on his own account and also of
his creditors, neither the Bankrupt nor the
Assignees have eitherto been- able to make
tl:cmsclves acquainted- with the true state of
the affairs of the Bankrupt who ‘must there-

fore bear the- uatural consequences of his.

(1872

departure from the requirements of the law,
vizt : of being! refused the certificate prayed
for (see SHELFORD’S Bankrupt Lows, Sec:
198 page 399 §2. Certificate refused accord-

ingly.

S —

'

BAIL COURT. :

ATTACHMENT OF MONIES,—SUMMONS FOR
VALIDITY THEREOY,— GARNISHEE, —His
AFFIRMATIVE DECLARATION UPON OATH,—
Sutt on actioN UNDER ORrp : 84 or 1852,
Art. 60,—APPFAL FROM JUDGMENT OP
DisTrIiCT MAGISTRATE.

An appeal from a Judgment of District
Magistrate will lie for malters other than
those termed Actions or Suit tn Crd: 84
of 1852, Art. 60, such, for instance, as a
motion in validity for attachment of monies.

No appeal will lie against a Judgment of
District Magistrate, consequent upon a
Garnishea’s declaration made upon oath
before such Magistrate, when no czplana-

. tions had been asked from such garnishee
_nor any documents produced tending lo
disprove the allegations -put forward by
him.

WIDOW ALIPHON,—-Appellant. -

-~

rersus

WIDOW & HEIRS ROBERT & Ors,—
[Respondents.

Before

His Honor Sir C. FArquuar Suanp, Knr.
Chief Judge.

—

C. M. CampBELL,— Of Counsel for Appellant.
F. SiMoNET,—Attorney for same. i

H. GaLfa,—Of Counsel for Respondents.
E. Duvivier,—Attorney for same.

22nd February 1872

The Appellant being creditor of the Widow
and heirs Robert, by ¢ Bon > for $225, dated
18th May 1870, attached in the hands of the
Oriental Bank, by Order of the Junior Dis-
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trict Magistrate of Port Louis, all sums of
money and othef prope’rtK whatsoever which
might be owing, on whatever account, to
their debtors by the Bank. The Garnishee
being duly summoned to make the declara-
tion of the sums due by him to the party
seized, deposed by his admitted representa-
tive, as follows : I am an Accountant of the
Bank ; we have no monies in the Bank be-
longing to the Defendants. On the 16th
October. there were monies in the Bank, in
the name of Albert Robert, which the Bank
knew belonged to Mrs. Canette ; the amount
was $400. The money was paid on a Judge’s
Order. , :

The payment was made after the receipt of
the present attachment.” ;

The Appellant moved that the Attachment

should be validated ; but the Magistrate dis-
missed the Summons, with costs.

Widow Aliphon appealed. Messrs. ‘Canep-
BELL and GALEA were heard for the parties.

JUDGMENT :

A preliminary objection which has been
stated to the competency of the appeal, viz:

that it is inadmissible under Art. 60 of the

District Court Ordinance of 1852, the pro-
ceedings in question here not being ‘‘ a suit
or Action,” is I think too narrpw and techni-
cal and must be repelled. :

On the merits, I am of opinion that the

Judgment of the Magi3trate was right, as the

case stood upon the oath of the Garnishee.
Wheter if explanations had been asked by
the parties and documents had been produced
the case might not have assumed a sumewhat
different aspect, it is impossible to say, as
nothing of this kind was done. The Garni-
shee stated that the Bank had no funds be-
longing to the Defendants; that the money
in the Bank, tho’ in the name of Robert,
belonged to another party. 'The oath must be
taken as a whole and in the situation in which
the case was left by the parties themselves
with which the Court has now to deal : that
oath is conclusive : S

Appeal disn;issed, with costs.

~SUPREME COURT.

’

ATTRIBUTION OF BSALE-PRICE — ORIGINAL
PURCHASER,—PERSONAL CREDITOR,~—SET-

. OFF,—~* T1ERCE-OPPOSITION, ’— APPEAL .

FROM A JUDGMENT OF THE MASTER.

COURTS OF MAURITIUS. 13

A party not called to share in the allribution
of the sale-price of an immotcable property,
he not being an tnscribed credstor on the
said property, cannot avail himself of the
advantage of the ¢ Tierce-opposition™ in
order to disturd the said Judgment of attry-
.bution ; specially when such party’s claim
has long since been extinguished by sel-off
and compensation. The sime inability
affects a personal creditor of the original

* purchaser.

BOLGERD & ons,—Appellali!s.

versus
LAHAUSSE LALOUVIERE & ors,—Res-
pondents.
Before

His Honor Stz C. F. Suaxp, Knicur,
CHieF JupcE and ~
His Honor JusTice N. G. BESTEL.

C. BoLGERD appearing in person.
J. H. Ackroyp,—Attorney for Appellants.

G. GuiBerT,—Of Coungjl for Respondents.
V. G. DucraY,—Attorney for same.

~ . ;

22nd February 1872.

This was an appeal from a Judgment of the
.Master, dated 12th September 1871, by
which he dismissed the application of Julia
Bolgerd & Charles Bolgerd the now appellants
in the matter of the * Tierce-oppcsition ” by
them to a Judgment of attribution of the sale-

. price of a property situate in Port Louis, a:

the place called ¢ Les Cassd > known by the
name of ¢ Belle Rdse, ” sold by licitation by
the heirs and representatives of the late Ernest
Brouard and-awarded to Alfred Lahausse La
Louviére ; the said Judgment dated the 19tn
September 1870.

" The Judgment of the Master was in the
following terms :

“ Whereas the ¢ Tierce-opposition” to a
Judgment is not opened to all parties who
may complain of being aggrieved thercby,
but to such,persons only as ought to have
been made parties thereto ;

Whereas no other partieg ought to have
been called to share in the attribution of the
sale price of the property * Belle' Rose,” but

)
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these having an inscribed claim upon the said
property ;

Whereas Julia Bolgerd and Charles Bolgerd,
as representatives of the late Charles Bolgerd
the wife, have no inscription, either of privi-
lege or of mortgage upon ‘“ Belle Rose ;”

Whereas the original vendor’s privilege
~ of Charles Bolgerd the wifec has long since
been extinguished by a sct-off and compen-
sation with the late Charles Dorothée Savy
pere, the original purchaser of ¢ Belle Rose,

as proved by two Judgments of the Supreme
Court, the first one between Charles Dorothée
Savy and Bolgerd & wife, dated the 25th of
August 1853, Record No. 235, affirming a
Report of the Master, dated the 21st of June
same year, in which figures the said privilege
of Bolgerd the wife, and the second between
the heirs of the late Charles Dorothée Savy
and Bolgerd the wife, dated the 19th of De-
cember 1854, Record No. 1021, affirming
another final Report of the Master, dated the
24th November same year, whereby a final
balance of £ 24.16.6 was found against
Charles Bolgerd the wife, together . with
£ 38.12.11 for costs ; :

Whereas the Judgment of the 30th of
November 1855 delivered against the late
Napoléon Savy is quite stranger to, and has
nothing to do with the present case & the
claim of Bolgerd the wife ;

Whereas supposing that the said Vendor’s
privilege has not been settled by way of set-
off and compensation, as aforesaid,. Bolgerd
the wife would remain a personal creditor of
the heirs Savy and as such would have no
claim upon the sale-price .of ¢ Belle Rose”

_and no right to be called to the Distribution
ot the sale-price thereof ;

Whereas the -proceedings taken by Alfred
Lahausse La Louviére for the Distribution of
the said sale: price are regular and in confor-
niity to the law in such matter made and
provided, T dismiss thc application of Julia
Bolgerd and Charles Bolgerd, with costs
against them.”

In the appeal the Appellant Bolgerd was
heard in person at great length against the
Master’s Judgment ; but after giving every
attention in our power to the case, we see no
reason whatever for disturbigg the Judgment
of the Master. That J ud%ment is accordingl
affirmed and the appeal is dismissed wit
costs.

(1872
BAIL COURT.

~

Jurispictiox oF THE COURT,—~JUDGES AT
CHAMBERS,—MUNICIPAL TAXES,--MAYOR’S
WARRANT, — SET-0FF, — APPEAL -FROM"
JupeMENT oF DisTRICT MAGISTRATE,—
OrpINaNCEs 24 or 1855, 21 or 1851,
AnrTs. 45, 46, 51, AND 34 oF 1852. -

The Courts have no jurisdiction to enforce the
recovery of, the Mnnicipal tazes, which is
done in a summary manner and upon the
ezecution of the Mayor’'s Warrant of
Levy ; but they will, howeter, interfere
when, for instance the party levied on sets
up a claim of set-off. '

F. BOLGERD,—Appellant.
versus

MAYOR & CORPORATION OF PORT-
[LOUIS,—Respondents.

Before

His Honor Sir C. FARQUHAR SHAND, K~T.
Chief Judge.

C. M. CampBELL,—Of Counsel for Appellant.
F. StaMoNT,—Attorney for same.

Hox. V. NAZ,—Of Council for Respondant,
J. Pieafcuy,—Attorney for same.

. .
22nd February 1872. .

This was an Appeal from a Judgment of
the Senior, District Magistrate of Port Louis,
condémning the Appellant in payment of the
sum of $244.50c. for taxes on property
within the town, as per roll of particulars
served upon the Defendang, extending over
the time from the year 1867 to 1871.

A numter of objections were taken by the
Defendant,now Appellant, in the Court below,
but the Magistrate overruled them all and
gave Judgment for the Corporation, with costs.

The Defendant appealed. M=r. CAMPBRLL
on her behalf confined his argument to the
objection to the Jurisdiction of the District
Court. The wrong course, he m;int-ained, has
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been followed here. ‘~Formerly to m:ake war-

rants for Town-taxes in arrear executory, in

other words to put them to execution, recoutse
fwas had to the Court of First Instance (Ord :
18 of 1848 §§ 28—37,) and the present ap-
- plication, under the existing practice and cons-
titution of the Courts, should have gone to
the Judge at Chambers. (Ord: 24 of 1855)
The Corporation has very large and general

wers for collecting its revenues. (Ord: 21
1851 §§ 45.46,) but it was unnecessary and in

law incomPetent to go to a Court at all, as
the Mayor’s warrant for taxes is itself de-
clared to be executory (Art. 50 of Ord : 21 of

1851)

HoN. Naz.—Contrd. The Defendant ad-
vised by her father, Mr. -Bolgerd, hag contri-
ved, for more than 20 years, to escape all
_ payment of taxes for the premises in question.

It was always maintained that she had under
the Municipal Ordinances, a set-off for half
the expense of making a foot-path (trottoir)
opposite her property in the town; but she
" would never try her right in any Court of
law to insist in-that claim of set-off. In this
way she completely defeated our right to levy
_ the tax. At last we brought her into the Dis-
trict Court, where all questions between the
parties can be adjusted legally, and she objects
to the Jurisdiction.

THE COURT.

v

By Ord: 84 of 1852, alf Civil cases, with -

certain special and enumerated exceptions,
may be brought before the District Magistrate
- when the sum in dispute shall not exeeed the
sum of £50. This is, therefore, the common
usual and available Jurisdiction open to par-

' ties in all disputes where resort to a Court -

is required in matters of comparatively small

uniary value. In ordinary cases there
13 in this Colony, as,elsewhere, a more.sum-
mary way for recovering payment of public-
taxes than by resorting tp Courts of law:
Qut from the attitude taken up by the Ap-
pellant, here, the usual summary method was
closed against the Respondents ; at least they
had for a series of years been met with the

plea of an alleﬁed compensatory claim but .

which the Appellant never brought to. trial. I
. am, therefore, of opinion that in the actual

ition of matters, a resort to what we may -

call the ocommon-law-Jurisdiction of the
Colony, open to suitors generally in those
small cases, was competent and indeed expe-
dient on the part of the Municipality. They
gave the Appellant an_opportunity which, for
obvious-reasons, she whould not make for her-
self of having any counter claim she might
gut forward disposed of and the amount due

or her taxes, if any, ascertained. The appeal

is therefore dismissed, with costs,
: —p— :

-
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BAIL COURT.

ArresL PrOM CoNvicTiON OF DisTrRICT MaA-
GISTRATE,—FALSE AND MALICIOUS DENUN-
CIATION IN WRITING,—ARTS. 297 AND 299
CoroN1ar, PENAL CopE,— INFORMATION,
~—OMISSION BY ACCUSER OF INITIALING AC-
CUSED NAME,—GENERAL GROUND OF AP-
PEAL.

An inforination lodged against a party before
a District Magistrate, comes up to the Des-
cription of ““writing” mentioned in Art.
297 of the Colonial Penal Code.

The general%yround of appeal that * the
conviction 18 bad in law,” 18 unsufficient to
cover any spegial plea not pleaded below
and not entered as a greund of appeal.

Although an accuser had not initialed, in the
margin of the information laid by him, the
name of the party accused, the mere ap-
pearance of such accuser to prosecute the
charge renders him liable to a criminal ac-

-tion founded upon/Art. 297 of the Colonial
Penal Code.

RAMSAMACHETTY,—Appellant

versus

THE QUEEN,—Respondent.

) " Before:
His Honor MR. JusTicE GORRIE.

E. PeLLEREAU,—Of Counsel for Appellant.

J. Ackrovp,—Attorney for same.

THE Suss. Proc. & Apv. GEN,—Of Counsel
' for the Crown.
J. BoucHET,—Attorney for same.

5th March 1872.

In this case E. PELLEREAU for the Appel-
lant appeals against the conviction of his
client : ’

lo. Because Art: 297 of the Penal Code

under which his client is charged, when cons-
trued along with Art: 299, does not apply to

writings produced before a Court of Justice.
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T3 plea wast non jusaled Yelore 2 Dis-
s Magwmacr wx Fuvized of By bim,
szl atavavie o wppeal it 1Erae
siumized. The wacmed escose! ectended
w1z 33w wmersd Y7 b3y gemeral zroand of
voral thar v Comiesion wes Yad oz haw—
i W wers S swed az-:ne:.: s
3277 edtas 12t sz of prpeald wom'l! ve
friwwd bemeeiann as U omenal the z'm.mds
23 mued o potaiiae, vl w2l Yead o grea:
LS I praece.

We ean- -, n"l’"".'?, al’ow this reaom of
wppral sucT 8 it 18 2 Ye plraded, azzinst the
L. TIB0n.

2y We ds wa omvider the mabsr
i appeal venabk: ; the Chief of them is that
2 marzioal nite conirininz the name of the
g devavee] adax At 290, was ot

sizoed by 10 Arvuser before the Warrant was
ias .v_d., and was ouly initialed by the Magis-
traze in the enarse of the procesdings which
iV owed —We base no dvabt whatever from
wZzat pames] that the marzginal note was sug-
3=t by the Magistrate for greater precision
and axuracy, that it was insisted by the
Arraer x ln some one ‘acting cn his behalf
ar.d with Lis authority and that the omission
<~ the initialing or signinz of the i

v which was an omission of the appellant
'..'nself b'“ uvsvered llal: the fullest possible
mwanner by the a t appearing to prose-
% upom the rhp:ge of larceny, the :erson
ramned in the margzinal note. The Information
as it stands comes full_r up to the description
of writing azain®l oue or more individuals
in Art: 295 of the Penal Code. The appeal
must therefore be dismissed, with costs.

SUPREME COURT.

StuMnxs 10 ~HEW CAUSE,—AMEXDMENT oF
PLEA,—A: OTTION OF WRITTES EVIDES-
re,—ALLE . AT10N or Fracvp,—Ixscrip-
710 ¥ALSI,—NOUTARIAL ACQUITTANCE,—
C. C. Arts. 1115, 1319, 1341, 1847, 1348,
—Civ. C. Proc. AxT. 214,

Eren vhen a Plaintiff has nit altacked a no-
tarial deed by way of an Inscriplio falsi,
wrillen etidence may be adduced against
the purport of such deed, when fraudulent
practices are alleged to Imc» been wused by
one of the partizs to such deed, subsequent-
ly to its completion, and vhen such toritten
ecidence is offered in support of this alle-
galion.

(s
BOI.GERD,—Phaintff
rer s

COLONIAL SECRETARY,—D:fendan:.

G. Grizexr,—Of Ccunsel for Planuff
F. Sixoser.—Attorney for same.

Hon. E Lici €io,—0f Couneel fx Defen-
J. BotcHEY,—Attorney for same. {daxnr.

“tA Fedruery 1872

By Judzmen: of tke 1Sth July, this Court
decided that the HoxorabLE THE COLONIAL
SecrETARY of the Government of Mauritius,
had mistaken his remedy in resorting to a
Declaration for the parpose of setting aside a
notanal acquittance under date of the 22nd .
January 1%46, when he should bave had re-
course to an irscriptio falei to that effect. The
Action was accordingly dismissed with costs,
unless Plaintiff would elect to be nonsuited
with costs.

The Culonial Secretary thercupon, elected
to be nonsuited with costs.

On the 28th of August last, a Summons was
applied for and obtained at Chambers by the
Colonial Secretary, calling upon Bolgerd and
co-suitor, to shew cause why the said Defen-
dant’s {Colonial Secretary) pleas, on the ori-
ginal Action, should not be amended by add-
ing thereto the plea set out in the said Sum-
mons, and to adduce evidence in support of
such plea.

On the return day of the said Symmons,
appeared before the Judge at Cham-

gra and were referred to the Court to be
heard on the 14th September last, on the pro-
priety of the amendment applied for. Porties
were heard and on the 7th October last, the
Court allowed -the amendment prayed for with
leave to the Colonial Secretary to adduce evi-
dence in support of such additionai plea.

The cause on the amended pleadings came
on for hearing on the 7th December last.
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G. GuiBkrt, for Bolgerd, then said : the
Colonial Secretary can derive no advantage
whatever from hiz amended plea. The alle-
gation of fraud introduced into the case by
means of the additional plea allowed, is in-
suflicient to relieve him from the necessity of
having recourse to an tnscriptio falsi the only
remedy warranted in law for the purpose of
setting aside the notarial acquittance of the
22nd January 1846.

The positive enactment of Art. 1341 C. C.
is “ qu’il n’est regu aucune preuve par té-
moing contre et "outre le contenu aux actes,
ni sur ce qui serait allégué avoir été dit, lors
ou depuis les actes, encore qu’il s’agisse d’une
somme ou valeur moindre de 1560 fraucs,” ex-
“cept in the cases provided for by Art. 1847
aud 1348, C. C. The case of the Colonial
Secretary is not within either of these excep-
tions. 1f the facts stated in the deed and as
te which the Notary was a competent witness,
(viz :) the payment made by Bolgerd, in spe-
cie, be not falée, no fraud can be imputed to
Bolgerd. If false they cannot be shaken but,
by an tnscriptio falsi—(TouvLLier Vol. 8,
No. 146; Zacuarie Vol. 6, page 367,
Drew v. Ducray (Pistox’s Reports 1868,
page 12,) and the Judgment given between
parties to the present Action of the 18th July
1871, dismissing the Action of the Colonial
Secretary for not having challenged the ac-
_curacy of the notarial deed of the 22nd Ja-
nuary 1846 ; LaroMmBiEre, Vol. 5ypage 145.)
The inscriptio fulsi is the only legal way and
means to be resorted to by which the Colonial
Secretary can render available the alleged
written evidence whieh, it is said, ie to esta-
blish in a triumphant mauner the error com-
plained of and thus establish the bad faith of
Bolgerd, if not at the very moment when the:
notarial acquittance was drawn up and signed,
at least subsequently to the signing of the ac-
quittance by the then Colonial Secretavy.

Hon. E. Lecrgzio argued : I fully concur
in the correctness of the law laid down b
GuiBERT. Art. 1319 C. C. on the one hand):
whilst informing us that “ P’acte authentique
fait pleine foi de ln convention qu’il renfer-

“me”,.......goes on tracing out the remedy,
if need be, for shaking the ‘credit it has at- '
tached to authentic instruments and mentions
‘¢ ]a plainte en faux principal, et PIneription
de faux incident Civil; Art, 214, C. C. P. »
On the other hand Art. 1341 C. C. which is
no less imperative must be obeyed to the very
letter, wherever and whenever applicable to
the cases laid before the Court. '

It forbids the adduction of oral evidence
against and beyond the contents of a deed, of
any thing alleged to have been said before

pending and after such deed. This ruleis

not however without its exceptions as shewn -

\
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by the enactment of Art. 1347 and 1348, C.
C., and I undertake to shew that the case en-
trusted to me comes within the letter and
spirit of the exceptions of Art. 1847, C. C.—
I say that an fnscriptio falzi is not the only
legal mode of quarrelling the various state-
ments of an authentic deed, whenever recour-
ge is to be had not to pmol but to6 written
evidence,as in this case.

The evidence justly prohibited by Art. 1841
C. C. is parol evidence of facts ‘ contre et
outre le contenit aux actes”’ or parol eviden-
ce. of ““ce qui serait allégué avoir é1é dit.
atant lors ou depuis le actes.” The eviden-
ce I have to adduce ig not of facts against and
beyond the content of the notarial deed, nor
is 1t parol evidence of anything said before, at
the time of and since the stipulations of the
authentic act between parties. My evidence
18 written evidence emanating from Bolgerd,
rendering probable my allegation of the in-
correctness of the discharge stated in the no-
tarial instrument, which eyidence is permitted
and rightly so, by Art. 1347 C. C., which
says : “ Les régles ci-dessus” including the

“one~slaid down in Art. 1341, C. C., “ regoi-

vent exception lorsqu’il existe un commence-
ment de preuve par écrit. On appelle ainsi
tout acte par éerit qui est émané de celui con-
tre lequel la demande est formée, ou de celui
qu’il représente, et qui rend vraisemblable le
fait allégué.” Besides [ do not charge Bol-
gerd with any fraudulent mancauvres for the
obtention of the notarial discharge given him.
All the parties weve then of good faith, includ-
ing even Bolgerd. The proof of his then
good faith is shewn by the fact of his written
admission of a certain debt on his part to Go-
vernment, subsequently to the discharge men-
tioned in the notarial deed. Unable however
to prévail with the latter to accept the figure
rroposed by him, then only it was, and not
before, that the thought of defrauding Go-
vernment presented itself to the mind of Bol-
gerd, who the better to succed in his then pro-
Jected fraud, allowed things to lic dormant fora”
considerable lapse of time, during which time
the public officers who might Thave thrown
light on the issue between parties have either
departed this life, or left the service. Feeling
then almost sure of success, he made bold to
deny his debt, and pleaded discharge on the
strength of the authentic act now produced.
Fortunately for the Government the written
admission and correspondence of Bolgerd have
not disappeared and have been safely preserv-

-ed and are now produced against him. Fur-

ther, it should be borne in mind that the
“Dol” or fraud posterior to a contract, cannot
be proved otherwisc than by writing. - ( See-
BEDARRIDE, Traité du Dol et de la Frauds,
Vol. 1, No. 241, last par. and the authorities
quoted by that writer.) '
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JUDGMENT.

‘The Court, in conformity with Article 1319
C. C., has laid down in an interlocutory
Judgment between the parties to this suit,
the gencral rule that an inseriptio falsi was
the proper form of Action to be adopted for
shaking the full credit attached by law to all
authentic instruments. DBut the demapd as
to which the objection was then taken alleged
no fraud on the part of Bolgerd, either before
or at the time of and posterior to the signa-
tures of the discharge. Wheieas the amended
Declaration sets forth fraud, at a date subse-
quent to the notarial discharge. It is now
sought to prove such allegation by writings
emanating from Bolgerd. Are we to shut out
the proof demanded on the pretext of the
Government having mistaken the proper form
of Action and thus afford encouragement and
hold out a premium to bhad faith ! Very for-
tunately we are not compelled by law to do
g0, for it is now a settled point that ¢ le dol
‘“ et la fraude allégués contre un acte peuvent
‘¢ &tre prouvés par témoins, &a., et cela encove
“ qu’il s’agissc d’acte authentique ; il nest
““ pas nécessaire pour detruire la foi due d
“Pacte de prendre la voie de UZnscription.”
- Art. 1116, C. C. Note 10. GrLBERT, and the
authorities. :

Moreover, the reasons of Art. 1341 C. C.
for prohibiting parol evidence of any allega-
tion against and beyond the contents of an
authentic instrument, and of any allegations
of things said before, at the time of, and since
the drawing up of such instrument, arc not
to be met with in the case before us. 'The
application is not for parol,,but for written
evidence which is not accompanied with the
same dangers as parol evidence.

e shall, and do, therefore, overrule Bol-
gerd’s objection to the admission of the ten-
dered written .evidence, and order parties to
proceed on the merits.

’ BAIL COURT.

“ CommonpaT OrR PRRET A UsAGE,”—ORAL
EVIDENCE,— *‘ DoL ” (Fravup),—* Misk
EN DEMEURE, ~—APPEAL FROM JUDGMENT
or Districr MacistraTe,—C. C. ARTI-
cLes 1341, 1842, 1346, 1139 axD skQ.,—
CosTs. :

The strict rules of wrilten proof are not ap-
plicable to a case of merc handing voer of
the use of her jewels by a party to another,
for a festive occasion to last a few hours ;
such friendly acts not being usually esta-
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blished by writlen contract. Oral proof ad-
mitted, uccordingly, to proce the loan.

AYACANOO,—Appcllant
versus
WIDOW PARPADY,—Respondent.

Before :

His Honor Siz C. Farquuar Snanp, Knt.
Chief Judge.

W. NewroN,—Of Counsel for Appellant.
M. Savzier,—Attorney for same,

L. Cox,—Of Counsel for Respondent,
J. Boucuer,—Attorney for same,

19tk  arch 1872

'This was an appeal from a Judgment of
the Senior District Magistrate of Port Louis.
The Respondent, Widow Parpady, had called
the Appellant before the Court below on a
complaint sefting forth that she claimed from
Ayacanou, of the District of Savane,atthe place
called Souillac, trader, Defendant in this suit,
the restitution of the wudermentioned jewels
belonging to her and lent by the said plaintiff
to the said Defendant on or about the month
of ...iu......0ne thousand eight hundred
and seventy :  °

© Vizt. : |

‘ One black silk necklace coutaining 373
“ small gold beads ; Ro. one gold necklace,
“ four feet in length, having a goli neck pen-
‘ dant marked M. 8. in filagree work, two
‘ inches in length attatched thereto - and se-
“ cured at either end by two large gold beads;
“ and in default of restitution on the part of
‘ defendant, of the said jewels, plaintiff claima
“ the sum of one hundred and seventy two
*“ dollars, being the value of the said jewels,
¢ with costs.” '

At a sitting of the Court, on the 8th De-
cember last, after an amendment asked for by
the plaint had been allowed, an objection being
taken by the defendant that oral evidence
in support of the Plaint was not admissible un-
der Article 1341 of the Civil Code, the Judge
overraled the objection stating that he pro.

.
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ceeded on the ground  that, the gist of the
¢ case comprchended dol and such a grievance
“can be proved by oral evidence.” The far-
ther hearing of the case was delayed ez-officio
that counsel might be procured for the plaintiff.
On the 12th December, the case was resumed
in Court, parties on both sides, represented by
counsel; after an amendment of the Plaint
had been allowed by the iusertion of the word
¢ October,” the counsecl for the Defendant
contended that the case ought to have been
preceded by-a ‘“mise en demeure ” under
Article 1139 and seq: C. C. as the suit was
one of damages.

This ohjection was overruled ; the Defen-
dant, then, pleaded not indebted, and parole
evidence being teudered, it was again con-
tended on behalf of the Defendant that such
evidence could not be allowed, but the Judge
after taking time to consider, decided that
oral evidence was admissable. The Defen-
. dant appealed. S

W. Newron for Appellant, quoted Articles
11389, 1142 and 1146 of the Civil Code in sup-
port of his plea that there ought to have been
““ a mise en demeurc.” 0. He maintainéd
that the Contract of “ Commodat » or ¢ Prét
2 usage.” is not provable by witnesses.

TroprLoNG and other authorities— ‘¢ SIREY -

Codes annotés  Art. 1875. The amendments
allowed by the Magistrate have not, in point
of fact, been made.

L. Cox. 'Contrd. Thisis not an action of da-
mages, 80 no ‘“mise en demeure™ was required.
20. Commodat is a gratuitous Contract al-
ways provable by witnesses. It differs from
the other Contracts of lease; agency and de-
posit where the law in so many words ex-
pressly requires writing. S. 6. 2. 963. The old
law of France before the Code was in my
favor and it has not been changed by any po-
sitive enactment.

The jewels were lent for a marriage party ;
besides 1t is now too late to urge the plea of"
the inadmissibility of oral evidence. The
amendments can still be competéntly made
upon the record. ‘

THE COURT. "

This case has got somewhat out of shape.
The Judgment of 8th December allowing pa-
rol evidence was final in the Court below. It
was too late to re-open the question as was
subsequently done. I am of opinion that in
the “ espéce” here before us, the Magis-
trate was right in his ruling—The plaintiff

alleges that she will establish a mere handing-

over of the use of her Jewels to a neighbor
. for a festive occasion Jasting a few hours. Such
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friemdly and neighborly acts are not establish-
ed by written Contracts. It is, speaking mo-

.rally at least, almost impossible that they

should be sg. The strict rules of written proof
are not applicable to such cases, the Plaintifi’s
allegation (her proof is quite another thing) is
inconsistent with the Defendant ever haviug
had the property of the Jewels, or even such
a possession of them as would ground a claima
of property. The possession averred was tem-
{»orary and precarious and in a title irreconci+
iable with a claim of property by the defen- -
dant. This is not a suit in damages requir-
ing a ““misc cn demeure ” even were such
a plea still open to the Defendaut. The case
is remitted to the Court below to allow parol
proof of the Plaint, the amendments already
allowed to be added to the Plaint,,if this has
not already been done. 'The Judge, below, to
have power to dispose of all questions of costs
including those in this appeal.

-

BAIL COURT.

ApPEAL FrROM CoNvicrioy or DisTRicT
MAGISTRATE, —— PENALTY, — MoTION 1IN
MiticaTioN.—ORD. 35 oF 1852 § 128.

| Refusal by the Court to veduce the amouat.

of Penally awarded by the District Ma-~
gisirate against one of the Appellants.

. A. THOMASSE & AUGUSTIN,—

Appellants.
versus.

TIE QUEEN;—Respondcent.

Before :
His Honor Sir C. Faravuar Smaxo, Kt.,»
Chief Judge.

., : e

] —

L. Cox,—Of Counsel for Appellants.
A. Prtor,~—Attorney for same. :

G. Ervis,—Subs. Proc. Genl,, Of Counsel
for Rgspoudent.
J. BoucHET,—Attorney for sume.

19ih March 1872,
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This was an appeal from a sentence of the
District Magistrate of Plaines Wilhems in a
case of wounds and blows alleged t6 have heen
inflicted by the six parties accused, upon the
persons of two other individuals, in the course
of a scuffie upon the highway. The Magis-
trate found the charge established against
two of the accused, viz: Alexandre Thomasse
and Augustin and sentenced the former to
ten months imprisonment with lahor, and the
latter to 6 wecks imprisonment with labor.
The case against the other prisoners was dis-
missed. The persons convicted appealed.

The Substitute Procureur General stated’

that he waa not ina position to support the
conviction against the accused ‘I'homasse and
fhat he gave up the ease igainst him.

" L.Cox for the other appellant submitted that
the punishment to which his client had been
condemned by the Magistrate, was too heavy,
looking at all the circumstances of the case
and moved that it should be mitigated under
the power to doso allowed by ILaw to the
Judge hearing the appeal : Ord: 35 of 1852
§ 123. .

THE COURT.

The Judgment against the prisoner Tho-
masse is quashed.' I have looll()ed carefully
thro’ the proceedings in the Court below, and
I dow’t see any reason for diminishing the
punishment of the prisoner Augustin. So far,
therefore, as he is concerned, the appeal is
dismissed, with costs.

BAIL COURT.

-

Prrivry—RECcORP— CovURT oF RECORD,—
MAGISTRATE’S Notes, — WrirTeNn Evi-
DENCE OF DEPOSITION BY ACCUSED—ORD.
35 or 1852 § 105, 106 axp 119—APrPEAT
¥ROM CONVICTION oF Disrricr Macis-
TRATE.

—

The Mayistrate must, himself, take down the
Evidence tn Criminal Trials before him,
and such Evidence must be produced and

proved when it is proposed to malke use of

them in an other criminal triul.

CHINATAMBY —Appellant.
rersus

QUEEN —Respondent.

| [1872
. Before )

His Honer Justick GORRIE.

’

E: PeLLErREAU,—Of Counsel for Appellant.
J. Ackroyp,—Attorney for same. ’

A. G. ErLis,—Acting Sub. Proc. Genl. of
Counsel for Respondent.
J. BoucHeT,—Attorney for same.

\J
. oth March 1872.

In this case, oun a trial Yor perjury, an ob-
jection was taken by Pellerean for the accu-
sed, before the District Magistrate of Savaune,
that no legal evidence was produced of the
deposition by the accused in the trial on which
the charge of perjury arose, or at least that
the best evidence of that deposition was not
produced. The Magistrate decided against
the objection, in an elaborate Judgment which
the Court has carefully considered, and the
present appeal has been taken by the accused,
against the ruling in point of law.

In the trial from which the charge of per-
jury has arisen, the Magistrate, as usual, took
down in writing the evidénce, as required by
§§ 105 and 106 of the Ordinance 35 of 1852,
but in the trial for perjury that evidence nei-
ther feraied part of the Record, nor was pro-
duced, nor proved by the Magistrate ; the evi- -
dence of the perjury, being left to depend on
the oral testimony of the clerk and the Inter-
preter of the District Court, who were present.

In the case of Mamet vs. the Queen(P1sToN’s
Report, 1868 page 23) it was decided that the
evidence was to be taken down by the Magis-
trate, not by the-clerk, and that accordingly in
a trial for perjury, notes of evidence, taken by
the clerk, were not allowed. )

The Ordinance secins, indeed, to Le perfect-
ly clear on this poiat, for Arts. 105 and 106
set forth categorically that the evidence in sup-
port of the charge is to be taken down by the
Magistrate, in writing, and that the Magistrate
is to set down the evidence for the accused in
like-manner as is prescribed with reference to-
the evidence against him.

Thesc provisions imply, however,something
more than that the Magistrate and not the
clerk shall take down the evidence. They
make a written Record of the evidence a mat~
ter of legal obligation in a ‘criminal..trial be~
fore the District Magistrates of Mauritius.
When an appeal is entered against a convic-
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tion the evidence, along with other proceed-
ings, is by § 123 to be revised by the judges.
It would be difficult to understand how the
. appellate jurisdiction of the Court could other-
wise be exercised, as by another section no
new evidence is to be taken in the cause.

It is not necessary to set forth the evidence
at length in the conviction, but by § I19 the
principal facts of the case upon which the
decision is based, are to be expressly alleged
if an appeal is taken.

The Magistrate or his clerk- sends up a co-
py of the evidence tuken down by him as
part of the proceedings in the cause; a full
copy of the Minutes, documents, and proceed-
ings being forwarded to the Registrar of the
Supreme Court, authenticated by the Seal of
the District Court. .

Tt has been argued that appeals ouly take
place in cases of comviction, and that special
provision is made in the Ordinaunce for these
cases ; but theré are no provisions showing how
the evidence is to be dealt with where there
was an acquittal as was the case here, in the
criginal trial out of which the perjury arose ;
that we must accordingly refer to the English
practice whence the term * record ” and
¢ Courts of Record ” have been taken to as-
certain what is meant by these expressions,
and to know what obligations, if any, they
impose on the Magistrate and clerk in the
way of making up and prescrving recotds of
trials for use in subsequent trials or otherwise.

It is deduced by the District Magistrate
from the autherities quoted by him and main-
tained before us by the learned Substitute
Procureur General, in support of the Judg-
ment, that the Magistrate’s notes of evidence
in no case form part of the Record, which
really consists simply of minutes showing that
a trial had taken place and its result ; and that
those minutes authenticated by the Clerk and
the seal of the Court are, as regards Courts of
Record, sufficient attestation of the facts with-
out further evidence. In a trial for perjury, it
is contended that when such a rccord of the
former trial is put in so authenticated, that
proved the facts set-forth of the former -trial,
the proceedings adopted and the acquittal or
conviction ; bat that it is neither necessary
nor competent, for the Clerk, to embrace in
his Record the notes of evidence of the Ma-
gistrate.

In support of these views great weight was
laid upon a decision by Mr. Justice Coriv,
in the Bail Court, in'the case of Hassen v.
the Queen, reported in P1sToN’s Report, 1870,
wherein he held that in a case.of perjury, it
wag not sufficient to produce the notes of evi-
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dence taken by the District Magistrate in the
first trial, but that they must be proved. How
they were to be proved or whether the notes
when proved could be used for any other pur-
pose than to refresh the memory of the witness,
was uot decided.

‘The District Magistrate contends that the
only way of proving, as the evidence does not
“profess to be depositions signed by the persons

. who made them, is to call the Magistrate and

that when this is done, thie evidence becomes
in fact oral, the notes being used to refresh
the memory.

We do not think that it is necessary, for

' the decision of this case, to go into this point.

It is sufficient that we give ecffect to the
“Judgment of Mr. Justice CoLiN which was
concurred in by the other Judges, that in
Criminal trials where the evidence taken by
the District Magistrate, in a former trial, is
put in, it must be proved ; the logical result
of such a conclusion, according to the conten-
tion of the Respondent, is that the evidence
o taken, does not form part of the Record, as
the essential principt® of Courts of Records,
is that matters of Record properly authenti-
cated prove themselves. It is possible that
had the Ordinance permitted the evidence to
be taken down by the Clerk arfd preserved by
him, and when it was embodied in his narra-
tive of the proceedings of the trial, and au-
thenticated in the usual manner, that the
Judgment in his case of Hasscn would have
been different. The difficulty has arisen be-
cause the Ordinance, most wisely and proper-
ly as we think, has required of the Magis-

* trate, himsclf, the duty of taking down the

evidence, and left to the Clerk that of pre-
serving a record of the proceedings of the
Court.

As the matter stands, however, it is clear
that the Magistrate must, himself, take down
the evidence in Crimdnal trials before him,
and that what he takes down must be proved
when it is proposed to make use of it in an-
other Criminal trial. :

We now come to consider whether in the
trial of the charge of l)erjury against the Ap-
pellant, it was not only competent, but neces-
sary to produce the evidence so taken down by
the Magistrate. .

Both the cases of Mamct and Hassen show
that it has been hitherto regarded as necessa-
ry. The Respondent, however, maintains the
negative on the ground that the evidence by
the decision of Hassen is not matfer of legal
Record, and when proved as he contends, it
must be by the Magistrate, himself; the Ma-
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gistrate becomes a witness in the cause, speak-
ing of what he saw and heard, using his notes
to refresh his memory, but holding no better
position than any other witness: who was pre-
sent, except so far as the notes taken at the
time may tend to render his evidence more
reliable.

This argument was supported by a citation
of authorities to shew that in England perju-
ry was, in fact, proved by the oral testimony of
those who were present at the trial and heard
the evidence of the witness. Any other mode
it was urged, would be highly prejudical to
the accused, as the evidence taken down by
the Magistrate is not signed by the witness,
the Magistrate may make mistakes, and the
accused might be thus held to have uttered
words which he did not speak, and which he
would have no power of testing by cross-exa-
mination. T

This is to assume that the evidence taken
down-by the Magistrate, when proved, is not
to be disputed, any more than a fact in the
proccedings authenticated Ly the clerk and
the seal of the Court. But withoat going so
far, we may hold that as the law required the
evidence to be taken down may be regarded
as in general case, better proof than the loose
recollections of bye-stander or even of the of-
ficials who are not bound to keep notes and
that a trial of perjury could not, with due re-
gard to the interests of justice properly take
place without the record of the evidence in
the possession of the Magistrate being pro-
duced. '

We do not intend or desire to decide the*
point as to the exact legal'value of such evi-
dence or whether it can be controverted by
oral testimony of others who were present,
but we think, however, that the evidence is
taken under such requirements and sanctions
as to render its production essential in the trial
of the charge of perjury arising out of the
evidence so taken down and preserved. The
evidence so taken is not in this Colony mere
notes jotted down by the Judge as the case
proceceds for the purpose of guiding him to a
satisfactory result, and which he may take or
not, or make long or short at his pleasure,

It is the *“evidence” which the law re-
quires him to take down and preserve. It may
be true that the Ordinance only directly
specifies one use to which the evidence is to
be afterwards put, viz: to be revised by the -
Judges on appeal, but such a specification
does not limij the use to which evidence so
taken may be applied and if ever it can be

"advantageously used, otherwise it is when one
of the witnesses giving the eviderice, has been

charged with perjury. And we think in all .
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cases it must be so used as it formsa record
of what was said, made at the time by the per-
son gelected by the law, as the most competent
person for the purpose, and which whether it
‘may form part of the testimonial Record of
the cause, or not, is a Record of the evidence
made under the requirements and sanctions of
the law.

It may be inferior in value to depositions
signed by the witness, but certainly 1t is bet-
ter than the loose recollections either of the
officials of the Court, or of indifferent persons
who may have been present at the trial.

We give no opinion upon other points which
have been incidentally raised in this case, but
restricting our Judgment to this whether the
evidence taken down by the Magistrate, in the
first trial, should have been produced in the .
trial for perjury : we hold that it ought, and on
this ground sustain the A})peal, and quash
the conviction complained of.

BAIL COURT.

—

SABABADY ,—Appellants.
tersus

THE QUEEN,-—_Bespopdent.

—

5th March 1872.

For the reasons stated in the Judgment
just delivered in the case of Chinatamby v,
'The Queen, we sustain the fourth rcason of
Appeal, and quash the conviction complained
of,

——— - a—

BAIL COURT.

WATER ORDINANCE,—RIVERS & CANALs,—

* Sy~Npic, JorNT SYNDIC OR' GUARDIAN
THEREOF, — “ RIVERAIN,”—CONTRAVEN-
TION,—P1PEs & DikEs,—FINE,—APpPEsL
FROM JUDGMENT OF DIsTRICT MAGISTRATE,
—ForM OF sUCH APPEAL,—ORD. 35 oFf
1868 Arts. 14 aAND 23.

"The Syndic of a Ounal, who has prosecuted a

contracention to the laws of the Rivers and

. Canals Ordinance, before the District

Court, is the proper and only party to be

called as Respondent, on the appeal, and
not the Crown.
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ROUILLARD,—Appellant.
versus
QUEEN,—Respondent.
' Before

His Honor Sir C. FARQUHAR Su.;ND, KxT.
Chief Judge.

L. RourLLarp,—Of Counsel for Appcllant. .

M. Sausier,—Attorney for same.

.G.. ELLis Suss. Proc. GEN. —- Counsel for
- Respondent.

J. BeucHET,—Attorney for same.

P. L. CuasteLLIER.—Of Cousel for E. Pitot.

19¢th March 1872.

This case arose out of an Information upon

oath, presented on 6th October last to the.

District Magistrate of Pamplemousses, in the
following terms. .

* Charge of removing and altering a pipe
“ and placing a dike or construction in the
¢ River. (Arts. 14 and 23 of Ord. No. 35 of
¢ 1863.”)

¢ Edouard Pitot, of Piton, in the District
¢ of Pamplemousses, guardian of the canal of
“* Bois Rouge in the said District, maketh
“ oath and eaith as follows :

“ That on the 12th day of September or
4 thereabouts in the year of Qur Lord one
4¢ thousand eight hundred and seventy one,
‘“ at Australia estate in the said District, one
4 Gustave Rouillard proprietor of the said
‘'Estate, did by "bimself or by the Manager
“ of his said Estate or by the “eiployés” or
‘ laborers thereof lo. illegally and unlawfully
‘ and without lawful authority, remove and
“alter a piﬁ: by which the waters of the Ri-
“ viere du Rempart were taken to his Sugar
“ house; and Zo. illegally and unlawfully
‘¢ and without lawful authority place or cause
¢ to be placed in the bed of the said river, at
¢ the head of a canal dug by his orders or
“ those of his Manager, by his employés or
‘ laborers and leading water to the spot where
¢ he placed the pipe, & dike or construction
‘ contrary to.the provisiondf the said Ordin-
‘ ance.” Whereupon the said complainant
‘ prdyeth the Court that the accused be
‘ brought before it and dealt with according
 to law.”

The Respondent was summoned to appear
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on the 18th October by a Notice served by an
Usher, headed “ Crown Side, Summons to
party charged.”

Tha Respondent attended on the day fixed.
The Information was read over to him by the

- District Magistrate and he  plealed not

guilty.” “The case was postponed to the 30th
October, when the plaintiff and a number of
witnesses were examined on both sides.

The articles of the law which the defen-
dant was accused of infringing were Arts: 14
and 23 of the water Ordinance No. 35 of 1863.
They run in these terms.

“ Art. X1V any person ¢ who ‘shall with-
“ out lawful authority, place, remove or alter,
“ any metal, stone, dam, or other aforesaid
‘¢ work, shall be liable to a penalty not ex-
¢ cceding £ 50 sterling ; and the same shall
‘ be rewmoyed or restored to its proper condi-
‘ tion, as the cusc may be, at his expense. ”

XXIII. All persons are forbidden, unless
‘¢ with authority from the Executive Council,
“ to stop or change the course or level of any
“ River, Stream or run of water, being pub-
“ lic property.; or to make or place in the ~
“ course thereof any dike, dam, basin or cons-
“ truction of any kind.

“ Any one contravening this provision shall
“ incur a penalty not exceeding £50 sterling,
¢ and shall restore the River or other aforesad
“ run of water to its former state.”

At the close of the case the Magistrate
pronounced the following Judgment :

“ With regard to the charge preferred
¢ against Mr. Rouillard for having changed
¢ the course of a stream known by the name
“ of ¢ Ruisseau Janvier,” no proofs having
‘¢ been adduced that such change took place
“ through the fault of Mr. Rouillard or his
¢ Manager, 1 shall dismiss the same. ”

“ With regard to the second charge, consi-
‘¢ dering, from the evidence adduced, that the
*¢ charge has been fully proved under -Articles
“ 14 & 23 of Ordinance 35 of 1863, I ad-
¢ judge and order the said Gustave Rouillard
‘“to pay a fine of thirty pounds sterling,
¢ with all costs. ” .

The Respondent’s counsel declared that he
intends appealing against the conviction ar-
rived at. His appeal wasentered  The Queen
vs. Gustave Rouillard " as against a  Sum-
mary couviction, ” and-the reasons of appeal
were subjoined in the usual form observed in

Criminal appeals. .
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The case came on for hearing in the Bail
Court, on 4th March last.

The StmstitvTE ProcurREUR GENERAL
appeared but declined to take any part in the
discussion as ““ the Crown had no interest in
¢ the case.”

L. RoviLrarp for the appellant and P. L.
CrasTeLLIER for the Respondent were heard
at length.

THE COURT.

The point which has been anxiously argued
by the parties is simply one of form,.viz: as
to the shape in which the rresent appeal has
been brought before this Court.

The Respondent’s Counsel has contended
that the wrong party has been called, viz:
the Crown, who has nothing to do with the
case, while his client, the Syndic of the Canal,
the original prosecutor and the only person
interested on behalf of his constituents has
not been brought into this Cougt, at all. The
case, it is contended, is not a Criminal one, but
merely a prosecution for a Civil penalty under
a special law, commonly called * The water
Ordinance.”

On the other hand the Appellant contend-
ed that as no form-of appeal was given in
the Ordinance referred to, he was bound to
follow the usual course of procedure.

That if the Crown would not support the
Judgment of the Court below, the convietion
must necessarily be quashed as in all such
cases.  Altho’ the Syndie may be entitled to
to the fine for behoof of the “Riverains,” this
docs not alter the nature of the form of the
appeal under Ord. 35 of 1852 more than in
these cases where the Police’ or the ¢ Caisse
de Bienfaisance” had a share of the penalty.
A River is a public not private property, and
by § 62 of the Ordinance, tho guardian is de-
clared to have the same duties and the same
protection as a Police man, but he cannot of
himself execute the Judgment in' his favor.
"The fine will, in the first Thstance, go to the
Treasury. It appears to me that the present
question is attended with some difficulty.

'The matter of appeal is not regulated by
any cnactments in the water Ordinance, in-
dzed it is not alluded to at all in that Law.
For want of explicit directions therc is no
doubt that a person standing in the position
¢f Rouillard and wishing to bring this Judg-
ment of the District Magistrate under review
must have found himself somewhat em-
barassed as to the form of his appeal. The
proceedings, in some respects, as pointed out

.6
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by the Appellant’s Counsel, savour of a cri-
minal pursuit ; but when we look at the spe-
cial provisions of the Ordinance, the enact-
ments, in favor of the right and intcrest of
the Syndic without interference or assistance
from any quarter to prosecute and receive the
fines for contraventious of the Ordinance, are
overwhelming. The Syndic from the very
first prosecuted this affair, as he is authorized
to do by the Ordinance. Tt is in his name
that, at all, the procedings have been taken
why should he now, be left out, as respondent
under the appeal and the Crown be called
upon to take his place. The words of the
Ordinance as to the Syndic rights, powers and
authority are very broad. The Syndic is en-
titled to act fiom beginning to end of the
Complaint.

Art. 81 “Complaints for contraventions of
¢ any provision in the first Chapter of this
“ Ordinance may be made by :”

-~

“ Any Inspector of Police, any Inspector of
¢ the Greneral Board of Iealth or the Local
‘“ Board of Health.within whose jurisdiction
such contravention shall have taken place,
or by the Syndic, or Juint Syndic, or guar-
dian of any canal recciving water from the
“ River or stream in or on either bank of
“ which such contravention occured.

-

1

-

¢

-~

4

-

“ Complaints for contravention of any pro-
vision in the second Chapter of this Ordi-
nance may be made and prosecuted by the
Syndic or Juint Syndic or Guardian (with
consent as aforesaid) of the canal to which
the contravention shall apply, or by any
“Riverain” whose interest shall be injuged
by such contravention.”

¢
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¢ The provisions in this article are without
prejudice to the power of the Procareur
General to institute any such complaint
aforesaid. ”’

“ Art: 82:—All fines -whizh shall be
recovered in virtue of thit Ordinance, shall
be disposed of as follows, ”

-

¢
€

-~ «
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“ lo. If recoverable on prosecution by the
¢ Syndic, Joint Syndic or Guardian of a
¢ Canal they shall be payable to the Syndic
 thereof for the maintenance of the Canal.”

« &

“ Q0. In casc of prosecution by an Ins-
pector of the Local Board of Health, the
“ fines recovered shall be payable to the
“ Treasurcr thereof as part of the funds of
the Board ;”

¢

-

-

4

-

“ 30, In all other cases, the fines shall be
¢ paid to the Treasury.” :

~
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What thenis the position in which the case
stands ! We have the Syndic, the party who
has been in the case, all along, left out of the
appeal. 'We have the Crown, 'ilmw called as
Reepond(-ut in this Court.

The }’mur'eur(}mwral attends,in ohedience
to the citation,
stating that he can take no part in the dis-
cussion, as the crown has no interest in the
proceedings which” have been ull aloeg con-
ducted at the instanee of the Syndic under his
statutory authority. We have the Syndic
represented by Counsel who attends the Court
and submits that as the appeal has not been
well taken, it ought to be dismissed with costs.
The appellam s Cdunsel, on the other Land,
mamtmnuw that as the lud«nm-nt of the Court,
* below, is not sapported hv the Crown, the
whole’ procoodmgs should be quashed by this
Court.

It appears to me that the preteusions on
both sides are excessive and that it would not
be just, in the circuinstanees, to allow cither
side'to prevail at this stage of the casc. Tam
of opinton that the Smdw of the Canal was
the proper and oul) party requiring to be
called as Respondent in a casc of this deserip-
tion. But then"the Ordinance is aliogether
silent as to appeals.

The only question ix as to how and in what
* shape partics are to be heard in this Court
and this is the first instance of .an appeal in
questions of tlis deseription. There is, I think,
enough in the circumstances of the case ge-
nerally, to shew that the appellant may bave
had fair
was to introduce the proceedings into this
Court. Wlile, therefore, it will be understood
for the future that the Syndic is the pmpu
party to call in the appealand not the Crown,
I shall not dismiss this appeal, but shall order
the Syndic to be made a party formally 10 it
if he requires a formal citation, aud the Court
will then be ready to hear what the parties
have to say farther oa the first convenient

day.

BAIL COURT.

. : . — .

Caxar. or RUN oF WATER,—APPOTNTMENT
BY THE FATHER OF A Fasiny,—(“ SErvi-
TUDE TAR DESTINATION U PERE DE FPA-
MILLE,”) — PirEs,— DRAWING WATER,—
(Dro1t DE PUISAGE )-—( osts,—C.C. Ants.
686, 692, 70:2.

but only for the purpose of

doubts as to the form in which he
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Circumstarces under which the Court.decided
that the Plaintiff icas not eatitled to « right
of ‘¢ puisage > (drawing water) from a
canal crossing her land and conteying its
water on the property of Defendants ; the
latter -having proved their exclusive nyi&t,
of property upon such canal and water.

»

WIDOW HERMANS,—Plaintiff.
tersus

WINDOW FLORIGNY & ors. . .
Defendams,
and Conbrd. -,

Before -

Hic Honot Siz C. Fareumar SHANT, KNT.,
Chief Judge. - C e

L. RoviLLarn,—Of Counscl for Plamtil. .
J. PisNfauy,—Atterney for same.

P. I.. CaastruLLIRR,—Of Counscl for Defen-
F. Vicror,—Attorney for same. [dants.

YTtk Aprid 1572,

ik Jestick.—'1he dispute between the
pmms in this case, has arisen in conmection
with a small canal or run of water commen- .
cing on the Bstate called ¢ The Monnt ” in
the District of Paumplemousses, pissing  thro’
the property of the Florignys and conveying
water to the [fouse of “ Mon Repos,” the
residence of Mrz, Tlermans. It appears from
the evidence that the late Mr. Chavles Féline,
proprictor of ‘“ The Mount * Lstate, pur-
chased, some 20 years ago, two ml]umm'-
piecesof ground, the one of 6 (“Perrain Dinne-
matin’ )thv mhm of 62 acres in extent. lie
united the two portions of land and built the
House of ““ Mon Repos,” as & residenice for
himgelf and his family. With the view of pro- °
viding water for the use of his House, he nsk-
ed and obtained the necessary aunthority to
lead through the said ground and by canal or
trench of about six inehes in breadth sand mt
inches in depth a smadl ran of water 1 or £
inches in dcpth from the larger canal, upon
“ The Mount ”* Bstate. :

Mr. Féline died on 25th Apnl 1835, He
was survived by his widow ; she died in 1862,
leaving a Will dated 7th October 1858, by

- . Ay -
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which she bequeathed the said land to two
persons : Mrs. Hermans and Mrs. Florigny ;
the former getting the House and dependen-

cies of *“ Mon Repos,” with the larger por--

tion of ground of sixty two acres ; the latter
getting the smaller piece of ground of 6 acres
formerly called, as we have sceu, the “terrain,
Dinnematin.” In the time of Mr. Féline
and of Mrs. Féljne, thisground was planted
in sugar canes and there were no houses up-
ou it, excepting a shop situated on the high
way crossing tha land and well supplied with
water, being within a few yards of the river of
Pamplemousses between which and the said
house there is only the breadth of the public
highway, In 1863 the Florignys built a
dwelling house and dependencies on  their
ground where they still reside. Mrs. Her-
mans resides at * Mon Repos.™

The water«in the Canszl where it passed
through * The Mount ” Estate, was conveyed
in aniron pipe; but withinthe terrain “Iiune-
matin, ¥ the canal .or gun of water was
covered with flat stones not'laid in lime or ce-
ment but with an inch or two of carth above
fthem. It was shewn that from time to-time
the stones became loose and fell out of their
places, aud at the openings, persons were in
use to -take water by dipping in small basins
or jugs (mogues.) The size of the Canal did
not admit of the use of ordinary wateriug pots.
Some years ago, the Florignys let 2 or 3 acres
of their land to Indian gardeners who were
in the habit of taking water from the open-
ings in the Canal to irrigate their plants.

In the mouth of October last, Mrs. Her-
mans, at a cost of about £60, caused iron pipes
to be laid the whole distance in the bed of
the Canal, effectually preventing any access
to the water as it passed thro’ the ground of
the Florignys. .

Some time afterwards a hole was made in
the pipe, by order of the Florignys, sufficient
to admit a man’s little finger and the water
flowing from this opening was caught ina
basin or “ regard’’ in the ground immediate-
ly below the hole in the pipe and the garden-
ers continued to take water for their vegetable
ground : N

The questions between. the parties are
brought before the Court under cross-Actions.

In the oune, at the instance of Mrs. Her-
mans : she alleges that the Canal and the wa-
ter in it.are her exclusive property ; a servi-
tude on the land of the Florignys in favor-of
the Estate ¢ Mon Repos,” havin¥ been cons-
tituted, as she contends, by the late owner of
both properties, Mr. Charles Féline ; a servi-

tude, viz. par destination du pére de famille. -

"\
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She avers that the canal was covered with
stones and no one could take water from it ;
that she (Mrs. Hermans) always eujoyed the
said water peacefully, as the owner thereof,
without any interference on the part of the
Defendants, till they caused the iron pipes
which she had laid down for the conveyance
of the water to be bored to her great preju-
dice ; that she had laid the pipes without
protest or opposition on the Defendants’ part,
that by placing the said pipes the servitude
existing over the Defendants’ land was not
aggravated, the pipes being covered up as the’
canal was ; that the pipes were laid with
knowledge and without any opposition on the
part of the Defendants and on the contrary,
with their full knowledge and consent ; that
the Defendants cansed to be dug a basin or
reservoir under the pipe on or abqut the 9th
November last, close to the boundary of the
two lands, and caused the pipes to be bhored at
that place and made the water to flow into
the said reservoir or basin ; appropriating the
water to their own use, tho’ they had no right
whatever to the said water ; that the Plain~
tiff is thus deprived of a large quantity of wa-
ter to which she has a right.

The Plaint concludes with the demand
that the Court should find that the Defen-
dants have no right in and upon the pipes,
canal and water and that the same are the
sole and exclusive property of the Plaintiff;
and 2ndly. that the Defendants shall, within
a delay of eight days from the date of Judg-
ment, stop up all holes which they have made

. in the pipes conducting water to the Plain-

tiff’s property and in default by them to
comply with such Judgment, that the Plain-
tiff shall be authorized to stop up, at the
expense of defendants, all such holes.

And further that the defendants be con-
demned to pay to the plaintiff the sum of
sixty ‘pounds sterling as damages, with costs
of suit, :

In the crdss-Action by Mrs. Widow Florigny
& ors. against Mrs. Hermans, the contention
of the Plaintiffs is of this nature : they aver
that Charles Félines, during his life time, had
established an open canal in masonry upon
the land now belonging to them with a small
basin or reservoir, on the land, in connection
with the canal and placed near the bouudary
separating their land from the “Mount” Estate, '
so that the owners and occupiers of the land
might be able to take water from the open
canal ; that a drott de puisage was thus esta-
blished and enjoyed by all who occupied
the land, until October last, when<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>