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ARTICLE L

Sec. 10. “No State shall pass any law impairing the obligation of con-
tracts.”
O'Neil v. Providence Amusement Co., 505.

"ARTICLE XIV (AMENDMENTS)

Sec. 1. “‘Nor shall any state deprive any person of life, liberty, or property,
without due process of law.”
Shepard v. Springfield F. & M. Ins. Co., 175, 178, 185, 186.
O’Neil v. Providence Amusement Co., 479, 484, 485, 487, 489, 492, 500, 501,
504, 505, 508, 507, 509, 512, 531, 534, 536, 537, 538, 539, 541.

CONSTITUTION OF RHODE ISLAND.
PROVISIONS CONSTRUED OR CITED BY THE COURT.

. ARTICLE L
Sec. 2. ‘“The burdens of the state ought to be fairly distributed among its
citizens.”
O'Neil v. Providence Amusement Co., 484, 531, §32.

Sec. 7. ‘‘No person shall be held to answer for a capital or other infamous
crime, unless on presentment or indictment by a grand jury.”

State v. Visciani, 420, 421.
Sec. 10. “Nor be deprived of life, liberty, or property unless by the judg-
ment of his peers, or the law of the land.”
O'Neil v. Providence Amusement Co., 505, 541.
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ARTICLE II.
Sec. 2. ¢$Of the qualifications of electors.”
King v. Board of Canvassers, 47.
Sec. 6. ‘‘Of the qualifications of electors.”
King v. Board of Canvassers, 47.
Bryer v. Sevigney, 190.

ARTICLE IX.
Sec. 1. ‘“No person shall be eligible to any civil office (except the office of
school committee) unless he be a qualified elector for such office.”
King v. Board of Canvassers, 44.
Bryer v. Sevigney, 188, 189.

ARTICLE VII (AMENDMENTS).
Sec. 1. “Of the qualifications of electors.”
King v. Board of Canvassers, 41, 42, 44, 45, 46, 47.
Bryer v. Sevigney, 189, 190.
Opinion to the Governor, 559, 560, 561.
Sec. 2. ‘‘Poll tax to be assessed annually on what persons, etc.”
Opinion to the Governor, 559, 560, 561,
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King v. Board of Canvassers, 46.
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Sec. 11. “Qualifications of electors.”
Bryer v. Sevigney, 189.
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Broley v. Superior Court, 258.
Surmeian v. Simons, 346.

Public Utsl. Comm. v. The R. 1. Co., 381.

REVISION OF 1798.

Page 77. Sec. 4. ‘“Act establishing the digest of laws.”
Richmond v. Keltelle, 200, 203.
Page 326. ‘“‘An act declaring town to be a body corporate, etc.
Richmond v. Keltelle, 203.

Page 330. ‘‘An act declaring towns to be bodies corporate, establishing
town councils, regulating town meetings, and prescribing the
manner of recovering debts due from towns.

Richmond v. Kettelle, 200.
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DIGEST OF 1844.

Page 322., “/An act for mending of highways and bridges.”
Larisa v. Tiffany, 156. )

REVISED STATUTES, 1857.

Page 91. ‘“Of the powers of and of suits by and against towns.
Richmond v. Kettelle, 201.

GENERAL STATUTES, 1872.

Chap 31, §§ 11-13. “Of the powers of and of suits by and against
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Cap. 11, § 46. *‘‘Of elections by secret ballot.”
Sprague v. Town of West Warwick, 12.
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Cap. 30, § 6. “Of certain civil officers elected by the general assembly
or appointed by the Governor.”
O’Neil v. Providence Amusement Co., 520.
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Cap. 46, § 13. “Of the powers of, and of suits by and against, towns.”
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Opinion to the Governor, 252.
Cap. 193, § 8. *“Of the practice of medicine.”
Opinion to the Governor, 251.
Cap. 194. “Of weight and measures.”
O’Neil v. Providence Amusement Co., 521.
Cap. 1956. “Of gauging.”
O’'Neil v. Providence Amusement Co., 521.
Cap. 213, § 27. ‘‘Provisions respecting corporations in general.”
Winsor v. Pilgrim Shoe Machinery Co., 73, 74, 75.
Cap. 213, § 28. ‘‘Provisions respecting corporations in general.”
Winsor v. Pilgrim Shoe Machinery Co., 76.
Cap. 213, §§ 28-30. “‘Of corporations in general.”
Winsor v. Pilgrim Shee Co., 76.
Cap. 213, § 30. ‘‘Provisions respecting corporations in general.”
" Winsor v. Pilgrim Shoe Machinery Co., 76.
Page217. Sec.1. ‘“Of the powers of andof suits by and against towns.”
Richmond v. Keltelle, 203.
Cap. 220. “Of foreign insurance companies, and of the insurance
business generally.”
O’Neil v. Providence Amusement Co., 520.
Cap. 222. ““Of insurance policies.”
Messler v. Williamsburg City Fire Ins. Co., 461.
Cap. 247, § 3. “Of divorce.”
- Guillot v. Guillot, 230, 231, 232, 233.
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Cap. 247, § 14. “Of divorce.” )
Gratiage v! Superior, Court, 546, 547, 548, 549.
Cap. 247, § 19. ““Of divorce.”
Scolardi v. Scolardi, 459.
Cap. 254, §9. “Of disposal of property by last will.”
Harlow v. Duryea, 238.
Cap. 254, § 31. “Of disposal of property by last will.”
R. I. Hospital Trust Co. v. Bridgham, 164,
Cap. 252, § 1. “General provisions concerning real and personal
estate.”
Monroe for an Opinion, 412, 414.
Cap. 253, § 2. “Of the conveyance of estates.”
Ham v. Massasoit Real Estate Co., 298.
Cap 254, § 11. “Of disposal of property by last will.”
R. I. Hospital Trust Co. v. Bridgham, 173.
Cap. 257. “Of liens.”
Pearscn v. Ryan, 83.
Cap, 257. “Of liens.”
Grimwood Co. v. Greene, 227.
Cap. 257, § 1. “Of liens.”
Grimwood Co. v. Greene, 227.
Cap. 259, §§ 5and 7. “‘Of trusts.”
Hazard v. Bacon, 417, 418.
Cap. 260, § 3. “Of the assignment of wages.”
Trottier v. Foley, 424.
Cap. 260, § 5. “Of the assignment of wages.”
Trottier v. Foley, 424.
Cap. 272, § 2. “Of the supreme court.”
Surmeian v. Simons, 346.
Cap. 273, § 15. “Of the superior court.”
State v. Robbins, 213, 214. '
.Cap. 283, § 6. ‘‘Of civil actions.”
Santis v. Cannata, 120.
Cap. 283, § 6. ““Of civil actions.”
Sholovit: v. Noorigian, 285.
Cap. 283, § 6. ‘““Of civil actions (Statute of Frauds).
Ham v. Massasoit Real Estate Co., 298.
Cap. 283, § 13. “Of civil actions.” .
Richmond v. Kettelle, 208, 212.
Cap. 284, § 4. “Of the limitation of actions.”
Garabedian v. Avedisian, 79.
Cap. 284, § 4. “Of the limitations of actions.”
Richmond v. Ketlelle, 211.
Cap. 288, §§ 10 to 13. “Of civil practice conimon to the superior and
district courts.”
Troltier v. Foley, 425.
Cap. 288, §20. ““Of civil practice common to the superior and district
courts.”
Trottier v. Foley, 390, 391.
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Cap. 289, § 1. ““Of practicein equity causes and in cases following the
course of equity.”
Grattage'v.' Superivr Court, 550.
Cap. 289, § 30. “Of practice in equity causes and in cases following
the course of equity.”
Shepard v. Springfield F. & M. I'ns. Co., 175, 178, 180, 182, 184,
Cap. 289, §§ 30-33. ‘Of practice in equity causes and in cases follow-
ing the course of equity.”
Shepard v. Springfield F. & M. Ins. Co., 175, 178, 179, 184, 186.
Cap. 289, §§ 32-33. ‘“Of practice in equity causes and in cases follow-
ing the course of equity.”
Shepard v. Springfield F. & M. Ins. Co., 179, 183, 184,
Cap. 289, § 33. “Of practice in equity causes and in cases following
the course of equity.”
Shepard v. Springfield F. & M. Ins. Co., 185.
Cap. 289, § 34. “Of practice in equity causes and in cases following
the course of equity.”
. Grattage v. Superior Court, 551.
Cap. 292, § 43. ‘“Of views, witnesses, depositions, and evidence.”
State v. Vanasse, 280.
Cap. 203. “Of referees, auditors, and masters in chancery.”
Broley v. Superior Court, 2563, 255.
Cap. 293, § 10. *‘Of referces, auditors, and masters in chancery.”
Broley v. Superior Court, 255.
Cap. 293, §§ 10-18. “OI referees, auditors, and masters in chancery.”
Broley v. Superior Court, 256.
Cap. 204, § 1. “Of judgments, verdicts, awards, and reports.”
Moran v. Goularte, 112, 116.
Cap. 204, § 1. “‘Of judgments, verdicts, awards, and reports.”
Way v. Supertor Court, 446.
Cap. 294, § 2. “Of judgments, verdicts, awards, and reports.”
Way v. Superior Court, 445, 447.
Cap. 297, § 1. “Of relief from judgment in certain cases.”
Scolardi v. Scolardi, 457.
Cap. 297, § 3. “Of relief from judgment in certain cases.
Scolardi v. Scolardi, 457, 458, 459.
Cap. 298, § 4. “Of certifications, new trials and exceptions.”
‘Scotli v. Tenth District Court, 557.
Cap. 298, § 8. “Of certifications, new trials and exceptions.”
Grattage v. Superior Court, 550.
Cap. 298, § 10. ‘‘Of certifications, new trials and exceptions.”
Scolardi v. Scolardi, 459.
Cap. 298, § 12. “Of certifications, new trials and exceptions.”
Mingo v. Rhode Island Co., 544.
Cap. 298, § 17. “‘Of certifications, new trials, and exceptions.”
Hambly v. Bay State Ry. Co., 107.
Cap. 298, § 17. “Of certifications, new trials, and exceptions.”
Way v. Superior Court, 448.
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Cap. 208, § 17. “Of certifications, new trials, and exceptions.”
Mingo v. Rhode Island Co., 545.
Cap. 208, §'19."/“Of certifications, new tna]a and exceptions.”
Hambly v. Bay State St. Ry. Co., 108.
Cap. 298, § 21. “Of certifications, new mh and exceptions.”
Hambly v. Bay State Street Ry. Co., 107, 111.
Cap. 298, § 21. “Of certifications, new trials and exceptions.”
Reddington v. Getchell, 439, 440.
Cap. 300, §§ 4244. “Of the service of writs.”
Frank v. Broadway Tire Exchange Co., 28, 30.
Cap. 316, § 6. *Of descent, distribution, division, and advancement.”
Lewis v. Arnold, 101.
Cap. 316, § 9. ‘“Of descent, distribution, division, and advancement.”
Lewis v. Arnold, 97.
Cap. 324, § 2. “Of proceedings by and against bail.”
- Moran v. Goularte, 112, 115.
Cap. 324, § 7. ““Of proceedings by and against bail.”
Moran v. Goularte, 115.
Cap. 325, § 1. "Of imprisonment of debtors and of jail hmlta and of
jail bon
Moran v. Goularte, 115.
Cap. 326, §§ 1 and 12. ““Of the relief of poor debtors.”
Smith v. Superior Court, 246, 247, 248, 249. -
Cap. 326, §§ 1-17. “Of the relief of poor debtors.”
Smith v. Supericr Court, 247, 248.
Cap. 338, § 4. “Of assignments at common law for the benefit of
creditors.”
Winsor v. Pilgrim Shoe Co., 75, 76.
Cap. 339. § 39. “Of proceedings in insolvency.”
Winsor v. Pilgrim Shoe Machinery Co., 76
Cap. 364,§ 7. ““Of fees and costs in certain cases.”
Moran v. Goularte, 118.

PUBLIC LAWS

R. I. COLONIAL RECORDS.

Vol. 1, pp. 419-424. “The town treasurer to be arrested for any debt
due from the town.”
Richmond v. Kettelle, 198, 204.

LAWS AND ACTS, 1636 TO 1705.
Page 26. ‘““The town treasurer to be arrested for any debt due from
the town.”
) Richmond v. Ketlelle, 197.
Page 50 Mss. ‘‘The town treasurer to be arrested for any debt due

from the town.”
Richmond v. Kettelle, 197.



xxviii StATUTES OF R. I. CiTED -BY THE COURT.

DIGEST OF 1719.

Page'29/V\/“Anact/to-enable private persons to recover their debts due
from any town by action against the town treasurer.”
Richmond v. Keltelle, 198, 199, 200, 204, 205.

DIGEST OF 1730.

Page 24. ‘““An act to enable private persons to recover debts due from
any town by action against the town treasurer.”
Richmond v. Keitelle, 199.

DIGEST OF 1744 (1745).

Page 16. “An act to enable private persons to recover their debts
due from any town by action against the town treasurer.”
Richmond v. Kettelle, 199.

DIGEST OF 1767.

Page 262. “An act to enable private persons to recover their debts
due from any town by action against the town treasurer.”
Richmond v. Kettelle, 199.

ACTS-AND RESOLVES JUNE, 1783.

Page 34. ‘‘Judgments against town treasurers.”
. Richmond v. Kettelle, 199, 203.

PUBLIC LAWS.

Cap. 629, § 1, passed March 30, 1877. ‘‘An act for the further protec-

tion of the meetings of religious societies.”
O’Neil v. Prcvidence Amusement Co., 508.

Cap. 1187, passed May 18, 1893. ‘An act in amendment of and in

addition to Section 2 of Chapter 167 of the public statutes.”
Guillot v. Guillot, 232.

Cap. 930, §§ 3 and 7, passed November 22,1901. *An act to establisha

board of police commissioners for the city of Providence.”
Keats v. Board of Police Comm., 245, 248,

Cap. 971, passed April 2, 1902. “An act in amendment of Chapter 1

of the General Laws, entitled ‘Of divorce.” ”’ :
Grattage v. Superior Court, 548.

Cap. 988, passed April 4, 1902. ‘An act in addition to Chapter 40 of

the General Laws, entitled ‘Of the town council.’”
Cruise & Smiley v. Town Council, 410.

Cap. 425, passed May 6, 1909. ‘““An act in amendment of Section 28
of Chapter 177 of the General Laws, entitled ‘ Provisions respect-
ing corporations in general.’ ”’

Winsor v. Pilgrim Shoe Machinery Co., 76.
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Cap. 542, approved April 14, 1910. “An act authorizing cities and
towns to regulate certain out-door advertising.”
O’Neil v. Providence Amusement Co., 540.

Cap. 575, § 2, approved April 28, 1910. “An act in amendment of
Chapter 121 of the General Laws, entitled ‘Of the registration of
births, deaths and marriages.’ "’

Opinion to the Governor, 251, 252.

Cap. 575, § 3. approved April 28, 1910. ‘“An act in amendment of
Chapter 121 of the General Laws, entitled ‘Of the registration of
births, deaths and marriages.’”’

Opinion to the Governor, 251.

Cap. 640, approved August 22, 1910. “An act dividing the cities and
certain towns of the state into representative districts and carry-
ing into effect Article XIII of Amendments to the Constitution.”

King v. Board of Canvassers, 42, 44, 48.

Cap. 769, approved February 15, 1912. “An act for the appointment

of a board of tax commissioners and to define its duties, etc.”
Winsor v. Pilgrim Shoe Machinery Co., 75.

Cap. 769, §§ 9, 10, 11, approved February 15, 1912. “An act for the
appointment of a board of tax commissioners and to define its
duties, etc.”

Washburn Wire Co. v. Taz Comm., 32, 33, 37, 38.

Cap. 780, approved March 8, 1912. “‘An act in amendment of Section
27 of Chapter 213 of the General Laws, entitled ‘Provisions
respecting corporations in general,’ as amended by Chapter 424 of
the Public Laws, passed at the January session, A. D. 1909.”

Winsor v. Pilgrim Shoe Machinery Co., 73, 74.

Cap. 784, § 3, approved March 28, 1912. “An act in amendment of
Sections 9, 10, 11, 14, and 39 of the Tax Act of 1912.”
Washburn Wire Co. v. Taz Comm., 33, 37.

Cap. 795, approved April 17, 1912. ‘““An act to create and establish a
public utilities commissicr and prescribe its powers and duties and
to provide for the regulation and control of public utilities.”

Public Utilities Comm. v. Prov. Gas Co., 1, 2, 3, 4.

Public Utilities Comm. v. R. I. Co., 380, 381, 395, 397, 399, 401, 403.

Cap. 831, approved April 29, 1912. ‘‘An act relative to payments to
employees for injuries received in the course of their employment,
and to the prevention of such injuries.”

Newton v. R. I. Company, 58, 59.
Taglinette v. Sydney Worsted Co., 136, 139.
Duffney v. A. F. Mcrse Lumber Co., 260, 261, 263, 264.
Mingo v. Rhode Island Co., 546.

Art. I, § 6.
Taglinelte v. Sydney Worsted Co., 133, 134, 136, 137, 138, 142.



xxx  StaTUuTES OF R. I. CrTEp BY THE COURT.

Art, II, § 6.
Dufiney v. A. F. Morse Lumber Co., 263.
: Art. II, §§ 7 and 8.
Duffney v. A. F. Morse Lumber Co., 264.
Art. I1, § 9. '
Duffney v. A. F. Morse Lumber Co., 264.
Art. I1, § 12.
Keyworth v. Atlantic Mills, 392, 393, 394
Art. 11, § 23.
Duffrey v. A. F. Morse Lumber Co., 264,
Art. II, § 25.
Newton v. R. I. Company, 61.
Art. IIT, § 14.
Newton v R. I. Company, 61.
Art. IV,
Duffney v. A. F. Morse Lumber Co., 264.
Art. V,§1. (B)
Taglinette v. Sydney Worsted Co., 137.

Cap. 1026, approved March 24, 1914. “An act in amendment of
Chapter 157 of the General Laws, entitled ‘Of the inspection of
beef and pork,” and of Section 6 of Chapter 30 of the General
Laws, entitled ‘Of certain civil officers elected by the general
assembly or appointed by the governor.’ ”’

O'Neil v. Providence Amusement Co., 520.

Cap. 1028, approved April 7, 1914. “An act in amendment of and in
addition to Chapter 87 of the General Laws, entitled ‘Of traveling
on highways, and of guide posts.”

Surmeian v. Simons, 336.

Cap. 1058, approved May 1, 1914. “An act regulating the practice of
osteopathy and in addition to and in amendment of Chapter 193
of the General Laws.”

Opinion to the Governor, 249, 250, 251, 252.

Cap. 1058, § 1, approved May 1, 1914. “An act regulating the practice
of osteopathy and in addition to and in amendment of Chapter 193
of the General Laws.”

Opinion to the Governor, 250.

Cap. 1058, § 6, approved May 1,1914. ‘‘An act regulating the practice
of osteopathy and in addition to and in amendment of Chapter 193
of the General Laws.” :

Opinion to the Governor, 250.
Cap. 1091, approved May 6, 1914. ‘‘An act in amendment of Section
" 1 of Chapter 59 of the General Laws, entitled ‘Of assessing and
collecting poll taxes.””’
Opinion to the Governor, 559, 560, 561.
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Cap. 1366, approved April 13,1916. ‘‘An act in amendment of Section
5, Chapter 131 of the General Laws, entitled ‘Of diminishing
danger to life in case of fire.””’

O’Neil v. Providence Amusement Co., 483, 525.

Cap. 1378, § 1, approved April 14, 1916. “An act in amendment of
and in addition to Section 1 of Chapter 78 of the General Laws,
entitled ‘Of factory inspection,’ and of all acts and parts of acts
in amendment thereof or in addition thereto.’”

. Taglinette v. Sydney Worsted Co., 133, 134, 135, 136, 138, 139, 140, 141, 142.
§ 1, Clause 2.
Taglinette v. Sydney Worsted Co., 133, 136, 138, 139, 142, 144.
§ 1, Clauses 1 and 2.
Taglinette v. Sydney Worsted Co., 136, 138, 142,
§ 1, Clause 3.
Taglinette v. Sydney Co., 140.
'§ 1, Clause 4.
Taglinette v. Sydney Worsted Co., 140, 143.
§ 1, Clause 5.
Taglinette v. Sydney Worsted Co., 141.
§ 1, Clause 6.
Taglinette v. Sydney Wersted Co., 144.
§ 1, Clause 7.
Taglmcue v. Sydney Worsted Co., 141.
§ 1, Clause 8.
Taglinette v. Sydney Weorsted Co., 141,
§ 1, Clause 10.
Taglinette v. Sydney Worsted Co., 140,

Cap. 1507, approved April 18, 1917. “An act in amendment of and in
addition to Chapter 17 of the General Laws, entitled ““Of the
election of electors of president and vice-president of the United
States.”

Opinion to the Governor, 558-559.

Cap. 1677, § 23, approved April 29, 1918. “An act entitled ‘Of jurors

and juries.’ .
State v. Visciani, 420, 421.

Cap. 1677, § 36, approved April 29, 1918. ““An act entitled ‘Of jurors
and juries.” ”’

State v. Viscians, 421.

Cap. 1780, approved April 24, 1919. “An act in amendment of Section
5 of Chapter 131 of the General Laws, entitled ‘Of diminishing
danger to life in case of fire,” as amended by Chapters 1366 and
1718, respectively, of the Public Laws.’ ”’

O’Neil v. Providence Amusement Co., 480, 483, 484, 487, 501, 502, 526, 513, 519.

Cap. 1787, § 4, approved April 24, 1919. “An act in amendment of
Chapter30f7 309, 312, 313, 316, 320, and 246 of theGeneralLaws ”

Hopkms v. Curlis el al., 555.
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CASES

HEARD AND DETERMINED

BY THE

SUPREME COURT OF RHODE ISLAND.

PuBLic UtiLimies CoMMIsSION vs. PROVIDENCE Gas
CoMPANY.

-~

OCTOBER 17, 1018. \

PreseNT:  Parkhurst, C. J., Sweetland, Vincent, and Stearns, JJ.

(1) Public Utilities Commission. Appeal. Jurisdiction.

Where on a proceeding instituted by the Public Utilities Commission, on its
own motion, without complaint, to investigate the reasonableness of charges
fixed by a public utility, certain municipal corporations, under the rules of
the Commission, intervened and acted as parties adversary to the respond-
ent public utility, such intervening parties have the rights of complainants
under the provisions of Pub. Laws, R. 1., cap. 795, approved April 17, 1912,
including the right to appeal from the final order made by the Commission.

ArPEAL from order of Public Utilities Commission.
Heard on motion of respondent to dismiss for want of juris-
diction and motion denied.

SweeTLAND, J. The above entitled proceedings are
respectively the appeal of the city of Providence and the
appeal of the town of North Providence from a certain
order of the Public Utilities Commission fixing the rates
and charges of the Providence Gas Company, a corporalion,
Jfor gas sold by it in the city of Providence, the town of North
Providence and certain other municipalities of the State.
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Said proceedings are before us at this time upon the motion
of the Providence Gas Company that each of said appeals
be dismissed on the ground that this court is without juris-
diction therein for the reason that said city and town are
not entitled by law to appeal from said order.

Chapter 795 of the Public Laws, approved April 17, 1912,
is an act creating the Public Utilities Commission, prescrib-
ing its powers and duties, and providing for the regulation
and control of public utilities. All the questions involved
in the matter now before us are governed by the provisions
of said act.

It appears from the record that on July 12, 1918, the
Providence Gas Company filed with the Public Utilities
Commission schedules of its rates and charges for gas to be
sold by it in said city and town, which rates were to become
effective on September 1, 1918. Under the authority con-
ferred by said act, after notice to said Gas Company and to
such other interested persons as the commission deemed nec-
essary including the city of Providence and town of North
Providence, said commission proceeded upon its own motion
to investigate the reasonableness of said schedules of rates.
The commission found the rates contained in the schedules
filed by the Gas Company to be unreasonable; and by its
order the commission substituted therefor rates and charges
which in its judgment were just. The city of Providence
and the town of North Providence, being dissatisfied with
the rates and charges thus fixed in the order of the com-
mission, have sought to appeal to this court. Section 34
of said act regulating appeals from the orders of the com-
mission, among other things, provides that ‘“Any public
utility or any complainant, aggrieved by any order of the
commission fixing any rate, toll, charge, joint rate or rates
. may appeal to the supreme court for a reversal of
such order.”” The act does not by its terms give the right
of appeal from an order of the commission to any other
person. The point of the motion of the Gas Company now
under consideration is that neither the city of Providence
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nor the town'of NorthCProvidence can properly be de-
nominated a complainant in said proceeding before the
commission; and hence under the act neither has the right
to appeal from said order.

Sections 18, 19, 20 and 21 of said act, among other things,
provide that any municipal or other corporation or any
group of persons designated in said sections may make
written complaint to said commission against any public
utility alleging that the rates and charges of said public
utility are unreasonable. After notice and hearing on said
complaint the commission shall make its determination and
order. Under the provisions of said four sections the public
utility, whose acts are under consideration, is the respond-
ent, and the municipal or other corporation or the group of
persons who institute the proceeding is clearly the com-
plainant. It is the contention of the Gas Company that the
right of appeal given to a complainant by Section 34 is
restricted to a moving party in proceedings instituted under
the four sections referred to, viz., Sections 18, 19, 20 and 21.

Sections 26, 27 and 28 of said act, among other things,
provide that without complaint said commission may on its
own motion investigate the reasonableness of rates and
charges fixed by a public utility. Notice of the hearing and
investigation shall be given to said public utility and to such
other interested persons as the commission shall deem nec-
essary and thereafter the proceedings shall be had and
conducted in reference to the matter investigated in like
manner as though complaint had been filed with the com-
mission relative to the matter investigated; and the same
order or orders may be made in reference thereto as if such
hearing and investigation had been made on complaint.
This was the procedure followed in the matter now under
consideration. The commission undertook to make an
investigation on its own motion. Notices of the hearing
and investigation were given to the Providence Gas Com-
pany as respondent and to such other persons as the com-
mission deemed necessary including the city of Providence
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and the town of North Providence; and thereafter, under
the provisions of the act, the proceeding was to be conducted
as though it was a complaint filed with the commission.

Section 17 of said act provides as follows: ““Sec. 17.
All hearings, investigations and inquiries before the com-
mission shall be governed by rules to be adopted and pre-
scribed by the commission, and in such hearings and investi-
gations and inquiries, the commission shall not be bound
by the technical rules of evidence.” Acting under the
authority conferred in Section 17 the commission adopted
rule sof practice and procedure, Rule III of which, is in
part as follows: ‘‘Parties or utilities not parties, may
petition in any proceeding for leave to intervene and be
heard therein. Such petition shall set forth the petitioner’s

.interest in the proceeding. The leave granted on such
application shall entitle the intervener to appear and be
treated as a party to the proceeding,”.

At the opening of the hearing and investigation now under
consideration, the chairman of the commission made the
following statement: ‘I suggest that at this time the
various cities and towns will enter their appearances officially
with the stenographer and of course such cities and towns
as do enter their appearance will be given permission to
intervene as parties to these proceedings.” Thereupon the
city of Providence and the town of North Providence each
entered its appearance and throughout the hearing acted
as parties adversary to the respondent Gas Company. The
solicitor for the city of Providence cross-examined at length
the witnesses presented by the respondent and introduced
evidence in opposition to the claim of the respondent. At
the close of the hearing the solicitor for the city of Provi-
dence and the solicitor for the town of North Providence
each argued against the approval by the commission of the
schedules of rates and charges filed by the respondent. The
position assumed at the hearing by said city and town
respectively was identical with that of a party instituting
a complaint against the respondent Gas Company attacking
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the justice of its rates and charges. In the circumstances
of the matter'we are of 'thel opinion that when said city and
town were permitted to intervene as parties in the proceed-
ing, which under the statute was being conducted as though
it was a complaint filed with the commission, they inter-
vened as parties complainant with the rights of com-
plainants including the right to appeal from the final order
afterwards made by the commission.

The motion of the respondent Gas Company in each of
the above entitled proceedings is denied.

Elmer 8. Chace, City Solicitor, Henry C. Cram, Charles P.
Svsson, Assistant City Solicitors, for complainants.

Swan & Keeney, for respondents.

RuODE IspaND CoMPANY vs. SuPERIOR COURT.
OCTOBER 22, 1918.

PreseENT: Parkhurst, C. J., Sweetland, Vincent, and Stearns, JJ.

(1) Allowance of Cost of Transcript. Costs.

Where a verdict had been set aside by the trial justice and the exceptions of
plaintiff to such decision overruled and the case remitted to the Superior
Court where on a second trial a verdict was returned for plaintiff, the allow-
ance of the cost of the transcript of testimony at the first trial, used in the
proceedings on the bill of exceptions, as a part of the taxed costs of the case,
was discretionary with the Superior Court.

(2) Costs. Notice.

No notice to the opposing party is required under the statute, of an appli-
cation for an allowance of the costs of a transcript of testimony.

(8) Costs. Notice.

While it is better practice to give notice to the opposing party of an appli-
cation for the allowance of the costs of a transcript of testimony, par-
ticularly in a case where the application is made to a judge who did not
preside at the trial, and while the fact that no notice had been given in some
circumstances might warrant the finding that there had been an abuse of
discretion in granting the motion, yet, in & case where the record was such
a8 to present a fairly complete history of the case, the decision of the justice

who heard the motion and allowed the coste of the transcript will not be
disturbed.
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(4) Costs. Transcript of Testimony. Review of Decision Allowing Cosis.

Where a motion for the allowance of the costs of a transcript of testimony
was made\to/al justice whol was/not the one who presided at the trial, and
the motion was granted, such motion being addressed to his discretion, his
decision is not subject to review by another justice.

CERTIORARI. Heard and writ dismissed.

STEARNS, J. This is a petition for writ of certtorar for
the purpose of quashing the record of the Superior Court as
containedin the order of that court entered July 29, 1918, in
the case of John W. Hanley v. The Rhode Island Company, the
effect of which order was to allow the cost of a certain trans-
cript of testimony to remain as part of the plaintiff’s costs
in said case. The Hanley case was an action for negligence
in which three trials were had before a jury. In the first
trial, owing to misconduct by the jury, the case was taken
from the jury and passed. In the second trial before Mr.
Justice SWEENEY, the plaintiff recovered a verdict for five
thousand dollars which was later set aside by the trial justice
on motion of the defendant, on the ground that the verdict
was against the evidence and that the damages awarded were
excessive. To this decision the plaintiff duly took excep-
tion, filed a transcript of the testimony which was allowed
by the court, and his bill of exceptions as required by law
and upon hearing of the bill of exceptions before this court
the plaintiff’s exceptions were overruled and the case was
remitted to the Superior Court for further proceedings.
The case was again tried before Mr. Justice SWEENEY and
another jury and resulted in a verdict for the plaintiff for
fifteen hundred dollars which was sustained by the trial
court and to this decision of the trial court no exception
was taken by either party. In due course the costs of the
suit were taxed by the clerk of the Superior Court and
included therein was an item for the cost of the transeript
of testimony in the second trial which had been allowed
by one of the justices of the Superior Court. The appli-
cation for the allowance of the cost of this transeript of the
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second trial was made by the attorney for the plaintiff in the
regular course of ,proceedings to the particular judge of the
Superior Court who was assigned for duty during that
period of the vacation of the Superior Court. The justice
who allowed the cost of the transcript had not presided at
any of the trials referred to and no notice of the application
was given to the defendant. The defendant then filed in
the Superior Court a motion to revise costs in several par-
ticulars including the allowance of the cost of transcript
aforesaid. This motion was heard by Mr. Justice DorAN
who granted said motion in part and refused to interfere
in regard to the matter of the allowance of the cost of the
transcript. The defendant now petitions this court for a
writ of certiorari and the particular error of law alleged is
the action of Mr. Justice DoRAN in regard to the matter
of the allowance of the cost of the transcript, and this is the
only question now raised in this proceeding.

We find no error in the action of Mr. Justice DoraN in
this respect. The transcript in question was used in pro-
ceedings in said cause subsequent both to the trial and to the
delivery of the transcript to the plaintiff, and in such circum-
stances the allowance of the cost of the transcript as part of
the taxed costs is discretionary with the Superior Court.
N.Y,N.H & H. R. R. Co. v. The Superior Court, 39
R. I. 560. The application to the justice of the Superior
Court in the first instance for the allowance of the cost of
this transcript was one which was addressed to his discre-
tion. The statutes do not require that notice of this appli-
cation shall be given to the opposing party and the failure
to give notice to the defendant in this particular case does
not render invalid the action of the trial justice. We think
that it is better practice to give notice to the opposing party
in an application of this kind, particularly in a case where
the application is made to a judge who did not preside at
the trial. The fact that no notice or opportunity to be heard
had been given, in some circumstances might be sufficient
to warrant the finding by this court that there had been an
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abuse of the discretion in granting the motion. In this
particular case ithe récord was such however as to present a
(4) fairly complete history of the case. Inasmuch as this
motion was addressed to the discretion of the first justice
who had jurisdiction in the matter, we do not consider that
the decision thereon was subject to review by another jus-
tice of the Superior Court -and the action of Mr. Justice
DoRraN in refusing to review this decision was without error.
The writ of certiorart is dismissed and the record in the
cause entitled John W. Hanley v. The Rhode Island Com-
pany sent to us by the Superior Court is remitted to said
court.
Clifford Whipple, Earl A. Sweeney, G. Frederick Frost, for
petitioner.
John P. Brennan, for respondent.

CHARLES H. SpraGUE v3. Town CounciL orF TowN oF
WEST WARWICK.

NOVEMBER 20, 1918.
PreseNT: Parkhurst, C. J., Sweetland, Vincent, and Stearns, JJ.

(1) Elections. Ballots. Distinguishing marks.

Where a voter after making a cross in the square at the right of a name,
blackened the square with his pencil partially concealing the cross, and
placed a cross in the square opposite the name of another candidate, while
the act may not have been with any actual wrongful intent, the ballot was
rendered capable of identification and was properly rejected.

(2) Elections. Ballols, Distinguishing marks.

A ballot containing a cross entirely without the circle and in the blank space
between the circle and the emblem was properly rejected.

(3) Elections. Ballots. Distinguishing Marks.

On a ballot the voter placed a cross in the circle and also a cross in the square
opposite each name on the party ticket. The crosses opposite the names
bore evidence of an attempt to erase them, although they were visible.
On the same ballot the voter failed to vote in the square assigned for voting
on a proposition submitted to the electors, bus instead partially blotted
out with his pencil the word “no.”

Held, that the ballot was properly rejected as bearing distinguishing marks.
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(4) Elections. Ballots. Distinguishing Marks.
A ballot which/contained (two (very fine and somewhat dim pencil marks,

apparently inadvertent touches of the pencil during the operation of mark-
ing the ballot was entitled to be counted.

(6) Elections. Ballots. Distinguishing Marks.

Ballots, one of which contained a cross within the circle and a pencil mark
in the immediate vicinity of the circle, and another whereon there was a
somewhat faint pencil line extending across the circle, the circle not having
been used, the voter placing crosses in the squares at the right of the names,
were entitled to be counted, the marks apparently being inadvertently made
during the marking of the ballots.

CERTIORARI. Hearé and relief granted.

Vincent, J. This is a petition for a writ of certiorari
brought by Charles H. Sprague of the town of West War-
wick in the State of Rhode Island and sets forth that the
petitioner was a candidate for the office of first councilman
of the town council of said West Warwick at the election held
on November 5, 1918; that at such election he received a
majority of the votes cast for that office; that the votes were
counted by the several moderators of the several voting
districts in said town and that by such count it appeared
that the petitioner had received a majority of the votes for
said office; that said votes were duly transmitted to the
town clerk of said town of West Warwick and that on
November 6, 1918, the town council of West Warwick,
sitting as a board of canvassers, counted the ballots cast for
the office of first councilman and declared that the petitioner,
Charles H. Sprague, the republican candidate for said office,
and Frank P. Duffy, the democratic candidate for said
office, had each received the same number of votes; and
thereupon said town council, acting as a board of can-
vassers as aforesaid, declared that there had been no elec-
tion for the office of first councilman in said town of West
Warwick at said election held on November 5, 1918.

The petition further alleges that said town council of
West Warwick, acting as a board of canvassers as aforesaid,
wrongfully and illegally held that certain ballots cast for
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the said Charles H. Sprague bore distinguishing marks and
therefore were; defective and void and could not be counted
for the said Charles H. Sprague, whereas in truth and in
fact said ballots were lawful ballots and should have been so
declared and counted.

Upon this petition a writ of certiorari was issued to the
town council of the town of West Warwick commanding the
production, before this court, of the ballots cast for first
councilman at said election together with the record of said
town council, acting as a board of canvassers, relating
thereto. .

The record of the proceedings referred to and the ballots
alleged to have been improperly rejected are before us.
These ballots are six in number. . They were offered in
evidence at the hearing by the petitioner and marked as
exhibits from one to six both inclusive.

In exhibit number one it is evident that the voter after
making crosses in the squares at the right of the greater
part of the names comprising the republican ticket, either
changed his mind regarding one of the names to which he
had appended the cross or had placed the cross in the square
unintentionally. To make the correction which he desired,
he blackened the square with his pencil partially concealing
the cross and placed a cross in the square opposite the name of
the candidate for the same office on the democratic ticket.

In exhibit number three the voter with the apparent in-
tention of voting the straight republican ticket placed a cross
entirely without the circle and in the blank space between
the circle and the eagle.

In exhibit number six the voter seems to have placed a
cross in the circle and also a cross in the square opposite
each name on the republican ticket. The crosses opposite
the names bear evidence of an attempt to erase them
although they are still apparent without close scrutiny. At
the bottom of this same ballot are the words, ‘‘will this town
grant licenses for the sale of intoxicating liquors.”” These
words are enclosed between two horizontal and parallel
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lines. These lines are extended to the right so as to include
two squares, one above the other. On the left of these
squares and between the horizontal lines the word “yes”
is placed opposite the upper one and the word ‘“no’’ opposite
the lower one. The voter failed to place any mark within
either of these squares but instead partially blotted out with

his pencil the word ‘‘no.” :

The markings upon the ballots, exhibits one and six,
though probably not in either case designed by the voter
to be a distinguishing mark, for the purpose of subsequent
identification, would nevertheless furnish the means by
which such identification would be feasible. The nature
of these markings leaves no ground for an inference that they
resulted from accident.or inadvertence. They were made
deliberately and intentionally to serve a purpose which the
voter had in mind. While the voter in each case may not
have had any actual wrongful intent he has as a matter of
fact placed something upon his ballot rendering it capable of
identification. '

In regard to the ballot exhibit three there is little that
need be said. The cross being entirely without the circle
there is a failure to comply with the statute and the peti-
tioner does not claim that such ballot should be counted.

We think that these ballots, exhibits one, three and six,
were properly rejected.

Upon the ballot exhibit two there are two pencil marks.
These marks are very fine, somewhat dim and are not such
as would readily attract the attention of an ordinary
observer. Their position and appearance fails to suggest
any connection between them and anything else appearing
upon the ballot. They have no descriptive form or char-
acteristics and seem to be nothing more than inadvertent
touches of the pencil during the operation of marking the
ballot.

Upon the ballot exhibit four there is a cross within the
circle and a pencil mark in the immediate vicinity of the
circle and upon the ballot exhibit five there is a somewhat
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faint pencil line extending across the circle, the circle not
having been/used, the voter placing crosses in the squares
at the right of the names of the candidates for whom he
desired to vote. What we have said as to the ballot exhibit
two is equally applicable to the ballots exhibits four and five.

By General Laws, 1909, cap. 11, § 46, it is provided that
“no voter shall place any mark upon his ballot by which it
may be afterwards identified as the one voted by him.” In
the case of Rice v. Town Council of Westerly, 35 R. 1. 117,
at pp. 122 and 123, this court has clearly stated the rule
which should be applied in determining the validity of
ballots bearing additional marks and has distinguished
those ballots where the voter places upon his ballot a mark
unconnected with the voting mark, which additional mark
appears to have been knowingly and intentionally placed,
from those where it appears that the voter has made some
additional mark inadvertently or through want of skill in
the handling of the pencil.

We think that the three ballots, exhibits two, four and
five, are valid ballots and should have been counted for the
petitioner Charles H. Sprague.

So much of the record of the town council of West War-
wick acting as a board of canvassers, as declares that there
was no election for first councilman and that the three
ballots, exhibits two, four and five are defective and void
and could not be counted for the said Charles H. Sprague
is quashed.’

Alexander L. Churchill, John F. Murphy, Felix Hebert, for
petitioner.

Joseph C. Cawley, Patrick F. Barry, Town Solicitor of West
Warwick, for respondent.

denied, November 22, 1918.
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StaTE oF , RHODE IsLanD, HERBERT A. RICE, Attorney
General, ex rel. CHARLES H. SPRAGUE vs. TowN CouUNcIL
oF TowN oF WEsT WARWICK.

NOVEMBER 27, 1918.
PresENT: Parkhurst, C. J.,, Sweetland, Vincent, and Stearns, JJ.

(1) Elections. Ballots. Board of Canvassers.

A town council sitting as a board of canvassers counted the votes for town
council, and found that there had been no election for the office of first
councilman. The other four new members qualified. On certiorari, certain
ballots rejected by the board of canvassers were found to be legal ballots.

Held, that the members of the former town council still comprised the board of
canvassers upon whom devolved the duty to complete their record in the
respects indicated by the court.

(2) Elections. Ballots. Board of Canvassers.

Where six ballots were rejected by a board of canvassers as bearing identifi-
cation marks, and on certiorari the court found that three of such ballots
were improperly rejected, no claim being made as toany other ballots, the
count as to the other ballots stands, and the only matter devolving on the
board of canvassers is to deal with the ballots improperly rejected and to
make its declaration in accordance with the opinion of the court.

ManpaMus. Writ issued. -

VincenT, J. This is a petition for a writ of mandamus
brought by Herbert A. Rice, Attorney General of the State
of Rhode Island, upon the relation of Charles H. Sprague
of the town of West Warwick against Walter A. Hoxie,
Alfred Richard, Joseph E. Maynard, Eugene C. Baxter, and
George W. Godfrey.

At the election in the town of West Warwick on Novem-
ber 5, 1918, the name of Charles H. Sprague appeared on the
ballots as the republican candidate for first councilman and
the name of Frank P. Duffy as the democratic candidate for
that office. On the day following the election the town
council met and, sitting as a board of canvassers, proceeded
to count the ballots cast at said election including those cast
for the respective candidates for the office of first councilman.
After rejecting six of the ballots cast for Sprague op the
ground that they were illegal and void because they bore
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distinguishing marks, the board of canvassers found that
each of the said candidates, Sprague and Duffy, had re-
ceived an equal number of votes, whereupon it was declared
by said board of canvassers that there was no election of
first councilman and a record to that effect was accordingly
made.

On November 7, 1918, Charles H. Sprague filed his petition.
for writ of certiorart against the town council of the town of
West Warwick which appears on the files of this court as
Miscellaneous Petition 303. The record of the board of
canvassers in that case disclosed that six ballots for Sprague
had been thrown out as bearing distinguishing marks,
leaving an equal number of votes for Sprague and Duffy and
that there was no election for first councilman in the town
of West Warwick. '

After a hearing upon the petition for a writ of certiorari,
this court handed down an opinion on November 20, 1918,
in which it was held that three of the rejected ballots,
exhibits 2, 4 and 5, were valid ballots and should have been
counted for the petitioner, Charles H. Sprague, and that so
much of the record of the town council of the town of West
Warwick acting as a board of canvassers as declared that
there was no election for first councilman and that the three
ballots aforesaid were defective and void and could not be
counted should be quashed. _

The petition for a writ of mandamus now before us sets
forth that Walter A. Hoxie and the other above mentioned
respondents were on November 21, 1918, duly notified of
the finding of this court upon the petition for a writ of
certiorari, and also of the modification of a former restraining
order, such modification permitting and authorizing the said
Walter A. Hoxie to act as a member of said town council
sitting as a board of canvassers, to complete the count of
votes for office of first councilman of the said town of West
Warwick, etc.; that said Walter A. Hoxie, president of the
town council as aforesaid, has refused to call a meeting of said
town council to act as a board of canvassers to complete the
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count of said ballots as aforesaid for the office of first coun-
cilman as aforesaid; and that the other respondents named
have refused and neglected and still do refuse and neglect
to meet as a board of canvassers for the purposes before
mentioned; and the petitioner prays for an order of this
court to said respondents to show cause, if any they have,
why a writ of mandamus should not issue requiring and
commanding them immediately to call a meeting of the
town council of the town of West Warwick to sit as a board
of canvassers to complete the count of ballots cast for the
office of first councilman of said town on November 5, 1918.
At the hearing upon the petition for a writ of mandamus
the respondents appeared by counsel and objected to the
issuance of such writ upon the ground that the town council
of West Warwick, upon whom devolved the duty of counting
the ballots and recording the result of such count, had gone
out of existence and was functus officio. They argued that
the board of canvassers having counted the votes for first
councilman and declared the result of such count, and four
newly elected members of the town council having qualified,
there is now no existing board of canvassers competent to
act in the matters now before this court. They further
argue that the board of canvassers having counted the votes
for first councilman, excluding certain ballots as defective,
and declared the vote for first councilman to be a tie, the
former first councilman elected in 1916 would hold over.
We cannot accept the view put forward by the respond-
ents. We think that the members of the former town
council still comprise the board of canvassers upon whom
devolves the duty to complete their record in the respects
indicated by this court in its opinion upon the petition for a
writ of certiorari. Through certain errors committed by the
board of canvassers in their count, three votes for Charles
H. Sprague were improperly rejected as defective and were
not counted as ballots for the office of first councilman.
Having found that such ballots were improperly rejected
and should have been counted for Charles H. Sprague it
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naturally followed that the record of the board of can-
vassers to'the effect/'that'there was an equal number of votes
for Sprague and Duffy and that there was no election for
first councilman should be quashed and that the board of
canvassers must give effect to the three ballots found to
have been improperly rejected and make such a declaration
‘and such a record as would be conformable to the opinion of
this court.

The respondents contended at the hearing that if there
was to be any further counting in the matter on the part of
the board of canvassers that they should again count or
recount the whole number of votes cast at the election for
the office of first councilman. We do not see that another
count of the whole number of votes cast for the first council-
man is called for. The board of canvassers made its count
and declared the result thereof, which was, that each can-
didate had an equal number of votes, six ballots having been
rejected as bearing marks of identification. This court
found that three of those ballots were properly rejected and
three were improperly rejected. It is not claimed that the
count of the other ballots was improper and such count
therefore stands. The only question which was before us
under the petition for the writ of certiorart was the validity
of the six ballots before referred to and the only matter now
devolving upon the board of canvassers is to deal with the
ballots found to have been improperly rejected and to make
its declaration and record in accordance with the opinion of
this court heretofore rendered.

In the present case there would seem to be, in effect, little
practical difference between the two forms of the order
submitted for entry.

It has been argued that the respondents have shown a
willingness, if not a desire, to evade the findings of this
court as set forth in its opinion heretofore rendered upon the
petition for a writ of certiorart, and to do things which would
not be in conformity with the spirit thereof. We cannot
assume that such a situation will arise. We think our former
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opinion upon the petition for a writ of certiorart and the views
which we have now here expressed set forth with sufficient
clearness the duty which now devolves upon the respondents
and that they will not disregard or undertake to evade that
course of conduct in the matter which we have so explicitly
pointed out. ’

A writ of mandamus is issued directing the respondent
Walter A. Hoxie to forthwith call a meeting of the town
council of the town of West Warwick as it was constituted
on the 6th day of November, 1918, consisting of Walter A.
Hoxie, Alfred Richard, Joseph E. Maynard, Eugene C.
Baxter, and George A. Godfrey, to sit as a board of can-
vassers to complete the count of votes for the office of first
councilman of the town of West Warwick cast at the election
on November 5, 1918; and that the said Walter A. Hoxie and
the other above named respondents, acting as a board of
canvassers for the town of West Warwick, shall forthwith
proceed to complete the count of the votes for the office of
first councilman cast at the election on November 5, 1918;
and upon the completion of said count forthwith declare
and record the result thereof.

Wilson, Gardner & Churchill, for petitioner.

Joseph C. Cawley, Patrick F. Barry, Town Solicitor, for
respondent.

G1usepPPE A. MERCURIO vs. BOARD OF CANVASSERS AND
REGISTRATION.

DECEMBER 4, 1918.

PreseNT: Parkhurst, C. J., Sweetland, Vincent, and Stearns, JJ.

(1) Elections. Ballots.

Where a voter had drawn a wavering line through the name of a candidate
upon the ballot, and placed a cross in the square at the right of the name
of the opposing candidate, although the line at one point was sufficiently
depressed to clear one of the letters in the first name but preserved its
contact with all of the other letters, it was a substantial compliance with
Gen. Laws, R. L., 1909, cap. 11, § 46, providing “To cancel a name . . .

the voter shall draw a pencil mark through the full name.”
2
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PEeTITION FOR{CERTIORARI. Heard and portion of record
quashed.

ViNcENT, J. This is a petition for a writ of certiorar:
brought by Giuseppe A. Mercurio of the city of Providence
against the board of canvassers and registration of said city.
The petition sets forth that the petitioner was a candidate
for councilman in the ninth ward of said city at the election
held on November 5, 1918; that his name appeared upon the
ballots in the democratic column as such candidate and that
in the republican column appeared the name of Thomas F.
Black as a candidate for the same office; that the bcard of
canvassers and registration on November 8, 1918, counted
the votes cast at said election including those cast for the
petitioner and the said Thomas F. Black and announced
that the number of votes cast for the petitioner was three
hundred and forty-six and for the said Thomas F. Black
three hundred and forty-seven. The petition further sets
forth that one of the ballots counted for Thomas F. Black
by said board of canvassers and registration should have
been counted for the petitioner, Mercurio.

At the hearing before us two ballots were presented and
marked respectively petitioner’s exhibit 1 and respondent’s
exhibit 1. There is some conflict of testimony as to which
of these two ballots is the one alleged by the petitioner to
have been improperly counted for the said Thomas F.
Black. Without discussing the evidence in detail, we think
that we must hold, upon the testimony offered, that the
ballot marked petitioner’s exhibit 1 is the ballot referred to.
In the petitioner’s exhibit 1 the name of Thomas F. Black,
in the republican column, appears to have a black pencilled
line passing through it and a cross appears in the square at
the right of the name of the petitioner in the democratic
column. The line passing through the name of Thomas F.
Black is not straight. It is wavering and at one point
becomes sufficiently depressed to clear the letter ‘o’ in the
first name, at the same time preserving its contact with all
of the other letters.
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The board of canvassers and registration counted this
ballot for Thomas F. Black for councilman on the ground
that the line as drawn did not sufficiently comply with the
statute and therefore did not effect the cancellation of that
that name. The statute, Chap. 11, Sec. 46, Gen. Laws of
R. 1. 1909, provides that ‘“To cancel a name within the
meaning of this chapter the voter shall draw a pencil mark
through the full name,” and the respondents now claim
that inasmuch as one portion of the line falls below one of
the letters of the name there is no cancellation within the
meaning and intent of the statute and that such ballot
should be counted for Thomas F. Black.

We think that the cancellation upon this ballot, as de-
scribed, is a substantial compliance with the words of the
statute which we have above quoted. The letters com-
posing the name of Thomas F. Black upon the ballot are
not large and to say that the failure of the cancelling line
to cross a single letter thereof would render nugatory the
act of the voter would be giving to the statute a more
narrow construction than could have been intended or
would be reasonable. It requires some skill to make, with
a pencil, a comparatively straight line through a name com-
posed of twelve small letters and we do not think that the
statute should be construed with such strictness that the
failure to cross one letter of the name should render in-
effectual the act of the voter.

We think that the ballot, petitioner’s exhibit 1, should be
counted for the petitioner, Giuseppe A. Mercurio.

So much of the record of the board of canvassers and
registration as declares that the petitioner received 346
votes and the said Thomas F. Black 347 votes is quashed.

Pettine & De Pasquale, for petitioner.

Elher S. Chace, City Solicitor and Alexander L. Churchill,
for respondent.



20 Georrroy v. N. Y., N. H. & H. R. R. Co. [42

ALFRED GEOFFROY et al. vs. N. Y., N. H. & H. R. R. Co.
DECEMBER 5, 1918.
Present: Parkhurst, C. J., Sweetland, Vincent, and Stearns, JJ.

(1) Railroads. Open Gates.

The closing of the gates at a railroad crossing is simply one means of notify-
ing a traveller of danger and the traveller cannot rely exclusively on the
fact that the gates are open, but must to some extent use his senses before
going on to the railroad track.

(2) Railroads. Open Gales.

The fact that crossing gates are open is an important fact for consideration
in the determination of the question whether due care was exercised by a
traveller. The weight properly to be given to such fact necessarily will vary
in different cases and will be affected by different considerations. If the
facts are controverted or if fair-minded men could draw different con-
clusions from facts which are not controverted the question of contributory
negligence would be properly submitted to a jury.

(3) Railroads. Open Gates. Conirtbutory Negligence.

In an action for death of plaintiff’s intestate caused by a collision at a grade
crossing, evidence considered and

Held, that as plaintiff had failed to show that deceased was in the exercise of
due care, a nonsuit was properly granted.

TrEsPASS ON THE CaSE for negligence. Heard on excep-
tion of plaintiff and overruled.

StEARNS, J. This is an action of trespass on the case for
negligence brought by the plaintiffs, the heirs and next of
kin of one Ephrem Geoffroy, who was killed on the night of
December 21, 1917, by a passenger train of the defendant.
The accident occurred on the grade crossing in the village of
Arctic where River street, a State highway, crosses the
railroad at grade. At this place the railroad, a single track
line, runs north and south and River street crosses the rail-
road at a slight angle from the southwest to northeast.
South of the crossing on the west side of the track is the
Arctic passenger station, a small wooden building, the
center of which is 114 feet from the center of the crossing.
East of the railroad and running parallel to it for 100 feet
south from the crossing there is an unnamed street, a town
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highway, which approaches the railroad from the east and
joins River 'street just’east'of 'the crossing. Between this
street and the railroad there is a board fence which con-
tinues up to a point opposite the south end of the crossing
planks. This fence is about 23 feet from the nearest rail,
and varies in height at different places from five and nine-
tenths feet to six and nine-tenths feet. On the east side
of the unnamed street there is a stone store called the
Arctic store, the northern side of which is about 100 feet
south of the northerly end of the board fence above men-
tioned. At the Arctic store the town highway leaves the
line of the railroad and bears away from the railroad in an
easterly direction. Just south of the crossing a spur track
leaves the main line track, extending southerly and on the
east of the main track and parallel to it. On the easterly
side of this spur track and about 400 feet south of the
crossing there is another building described as the ‘‘store
house,” ““cotton house’’ or ‘‘waste house.”” The crossing is
planked to a width of 52 feet and there are crossing gates
which are operated by hand. The view from the center of
the crossing looking south extends for 714 feet. The view
from the corner of the fence looking south is unobstructed
and is somewhat more extended. There is no obstruction
to the view at any point from the corner of the fence to the
rail; north of the crossing the track is straight and the view
is unobstructed. On the westerly side of River street and
104 feet west of the crossing is the home and grocery store
of Joseph E. Maynard, the employer of Ephrem Geoffroy.
The train was a regular express train from Willimantic to
Providence which did not stop at Arctic station. It was
due to pass this crossing at 8:07 p. m. each evening and this
fact was known to Ephrem Geoffroy who was familiar with
the crossing over which he had occasion to pass frequently.
On the night of the accident Geoffroy, who was driving an
automobile delivery truck, approached the railroad crossing
from the east on the town highway. The train was about -
thirty minutes late and was running at the rate of about
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forty-five miles an hour. The railroad gates were operated
by hand/ by the station agent during the day and by a
night-crossing tender during the night. This night-crossing
tender, who was called as a witness by the plaintiff, testified
that at the time of the accident the gates were not lowered
on the approach of the train; that he was in and out of the
station and on the platfcrm; the electric alarm bell did not
ring as usual and he first heard the locomotive whistle when
the train was at the waste house and it was then too late
for him to get to the crossing and lower the gates in time;
that the engineer perceiving that the gate was up continued
to blow his whistle, after passing by the waste house, up to
the crossing.

Joseph E. Maynard testified that Geoffroy, who was
twenty-one years old, had worked for him soliciting orders
and delivering goods for a year and a half. That the auto-
mobile was a Ford delivery truck, open body with a closed-in
winter top. There was an isinglass curtain on the left of the
driver’s seat and the side to the right of the driver was open.
There was a curtain at the rear of the driver’s seat which
separated the driver’s seat from the body of the truck.
Maynard was standing outside the doorway of his store
and saw the top of the automobile which was moving at
the time in front of the stone store, and at the same time
heard the whistle of the train which was then at the cotton
house. The train was running forty-five or fifty miles an
hour; the automobile was running about twelve miles an
hour and kept the same speed from the time he first saw it
until the collision. When the machine turned at the corner
of the fence the locomotive was at the Arctic station;
Geoffroy usually finished his work about 9 p. m. and left
the machine in back of the store. A boy, who was not
produced as a witness, was riding with Geoffroy at the
time of the accident.

Joseph Potvin, an overseer in the Royal Mill, was walking
toward the crossing on the road opposite Maynard’s store,
and saw the lights of the automobile when the machine
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turned the corner at the end of the fence near the crossing;
at this time the locomotive was in front of the railroad
station. He stood there waiting for the train to pass; the
gates were up, with red light on top, and he saw the engine
strike the automobile. He -heard the locomotive whistle
when he was near a telephone post, between Maynard’s
store and the crossing, and it was about three seconds after
he heard the whistle that he saw the lights of the automobile
as it came around the corner of the fence.

Arthur Vanasse was standing in front of Maynard’s store
talking with Maynard and heard the train whistle some-
where in the vicinity of the cotton house; when he first saw
the train the locomotive was passing the station and the
automobile was then coming around the corner of the
fence and within a very few seconds after he first saw the
locomotive, it struck the automobile. The train was
running between forty and fifty miles an hour.

Arselia Antaya, bookkeeper for Maynard, saw the acci-
dent. She was standing inside the store looking out of a
window and could see the station and the board fence.
The weather was cold and the door and window were
closed. She heard the train coming and saw the top of the
machine on the curve and then heard the crash. She heard
the rattle of the train but did not hear any whistle. The
train was at the station at the time she saw the automobile
turning the curve by the fence. She was watching the train
and consequently did not see the automobile go on the
track.

This includes all of the testimony in regard to the happen-
ing of the accident and at the conclusion of the plaintiffs’
testimony the trial court granted the motion of the de-
fendant for a nonsuit on the ground that the plaintiffs’
intestate was guilty of contributory negligence. The case
is now before this court on the exception of the plaintiffs .
to the action of the court in granting a nonsuit.

There is no conflict in the evidence. The deceased was
familiar with the surroundings and knew that he was
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approaching the railroad crossing, which was a place of
danger. There was nothing unusual to distract his atten-
tion; as he came up the grade by the Arctic store he knew
that the board fence along the railroad track obstructed his
‘view of the track from the crossing to the south. As he
turned at the store there was a level stretch of road for 100
feet to the end of the fence and the view of the track to the
north after he left the corner of the store was unobstructed
so that when he reached the end of the fence near the
railroad crossing he knew that the track was clear to the
north and the only direction from which danger was to be
apprehended was from the south. When he turned the
corner at the store he was 100 feet from the crossing and
the locomotive at that time was at or near the cotton house,
about 426 feet south from the center of the crossing, behind
him and running north in the same direction he was travel-
ling. The whistle was blown repeatedly and the only noise
was that coming from the train and from the operation of
the automobile. It seems almost incredible that the de-
ceased did not hear the whistle before he turned at the
corner of the fence and the fact that the boy who was riding
with the deceased was not called as a witness and that no
explanation was given of the failure to call this witness who
presumably could throw some light on the situation, fur-
nishes a basis for the conclusion that the deceased did hear
the whistle and decided to take a chance. However this
may be, we assume that the deceased did not hear the
warning and approached the crossing knowing that the
gates were up. As he turned the corner at the fence if he
had looked through the isinglass window of his curtain he
had a clear and unebstructed view of the track to the south
for a distance of more than 714 feet. He was then about
23 feet from the nearest rail and his automobile was running
about twelve miles an hour, at such slow speed that it could
easily have been brought to a stop within a few feet of the
.corner. If the deceased neither heard nor saw the train
until it was too late to avoid a collision the conclusion is
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unavoidable that he neglected to take any precaution what-
ever for his own|safety and that he disregarded the oppor-
tunity to protect himself from danger by looking down the
track to the south and relied entirely on the fact that the
crossing gates were not closed.

The plaintiffs claim that when the crossing gates are
open a traveller on the highway is relieved from the obliga-
tion in approaching the railroad track to look and listen,
and that in such circumstances the question of his con-
tributory negligence is always a question for the jury. In
support of these propositions they rely on the cases of
Wilson v.N.Y., N.H. & H. R. R. Co., 18 R. 1. 491, and 18
R. I. 598.

The Wilson case first came before the court on demurrer
to the declaration, and the court held that the leaving open
of the gates was in effect an invitation or more strictly
speaking an implied assurance to travellers on the highway
that the track might safely be crossed. The plaintiff in that
case was a passenger in a large sleigh which was struck by a
locomotive at a railroad crossing. The demurrer was over-
ruled and it “was held that the question of plaintiff’s con-
tributory negligence was for the jury. In discussing the
effect of certain decisions of other jurisdictions the court
used language which perhaps not unfairly may be under-
stood as approving the doctrine that in every such case the
question of contributory negligence is for the jury. When
the case again came before the court (18 R. I. 598) it was on
the petition of defendant for a new trial after verdict for
plaintiff in a trial by jury. The opinion of the court in the
latter case as in the first case was delivered by MATTESON,
C. J. Although the court at page 605 affirms the decision
above referred to on the demurrer it nevertheless qualifies
what otherwise might be regarded as a statement of a
general rule as follows: ‘The fact that the gates were
open and unattended was evidence of negligence.”

“To relieve itself from the charge of negligence in lea.vmg
the gates open, it was necessary for the defendant to show
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that the other warnings of the approach of the train were

_' such that the plaintiff should have heard or perceived them

6))]

(2

if in the exercise of due care. The jury were told that
closed gates would be but one means of notifying travelers
of danger; that if they were notified by the ringing of the
bell or by the blowing of the whistle or by their vision or by
any other means, that would be sufficient; because if the
traveller had notice in any way of the approach of the train
it would be contributory negligence for him to cross the
track, and it would matter not, that the defendant might
have been negligent. We think this instruction was correct
and was sufficiently favorable to the defendant.”

The Wilson case does not support the contention of the
plaintiffs. As the closing of the gates is simply one means
of notifying a traveller of danger the traveller can not rely
exclusively on the fact that the gates are open, but must to
some extent use his senses before going on to the railroad
track. .

The fact that the gates are open is an important fact for
consideration in the determination of the question whether
the deceased, exercised due care. The weight properly to
be given to this fact necessarily will vary in different cases
and will be affected by consideration of the location of the
gates, whether on a street in a populous city or in the
country, the presence or absence of traffic on the highway
at the particular time and place, the presence or absence
of obstructions near the track, the presence or absence of a
gateman, etc. If the facts are in controversy or if fair-
minded men can draw different conclusions from facts which
are not controverted the question of contributory negligence
would be then properly submitted to a jury.

In the present case, however, there is no dispute in
regard to the facts. In the circumstances the deceased could
not rely absolutely on the fact that the gates were open and
fail altogether to use his senses to ascertain whether the
track was clear. If he had looked down the track to the
south at a time when he was in a place of safety he would
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have seen the train and could have stopped his car in safety.
He did not/look but drove ‘onto a dangerous crossing without
taking precautions which he should have done. No reason-
ably prudent man in the circumstances disclosed would have
gone onto the tracks without looking and such being the
case as the plaintiffs have failed to show that the deceased
was in the exercise of due care, there was no error in the
granting of the nonsuit.

Following are some of the cases cited by the defendant
in its brief which are in accord with the conclusion of this
court in the case at bar. Ellisv. B. & M. R. R., 169 Mass.
600; Lundergan v. N. Y. C. & H. R. R., 203 Mass. 460;
Koch v. So. Cal. R. R. Co., 148 Cal. 677; Coyle v. B. & M.
R. R., 77 N. H. 604; So. Ry. v. Jones, 118 Va. 685; Schaub
v. Kansas City So. Ry. Co., 133 Mo. App. 444; Lindsay v.
Penn. R. R. Co., 78 N. J. Law, 704; Schnackenberg v. D. L.
& W. R. R, 8 N. J. Law, 517; Romeo v. Boston & Me.
R. R., 87 Me. 540; Hayesv.N. Y., N. H. & H. R. R. Co.,
91 Conn. 301.

The exception of the plaintiffs is overruled and the case is
remitted to the Superior Court with direction to enter
judgment for the defendant on the nonsuit.

Quinn & Kernan, for plaintiff.

Eugene J. Phillips, for defendant.

ELr Frank et al. RECEIVER8S OF DREADNAUGHT TmeE &
RusBER Co. v8. BRoaApwAY TiRE ExcHANGE Co.

DECEMBER 31, 1918.

PreseNT: Parkhurst, C. J., Sweetland, Vincent, and Stearns, JJ.

(1) Demurrers. o

Exceptions based on the overruling of demurrers will not be entertained,
where the decision overruling the demurrer permits the action to proceed
to a determination of issues of fact tendered by the pleadings, until after
these issues of fact have been tried.
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(2) Foreign Corporations. Power of Atlorney. Conlracts. Receivers.

Receivers of \a/foreign corporation which has not filed the power of attorney
under Gen. Laws, 1909, cap. 300, §§ 42-44, cannot maintain in the courts
of this State an action to recover money arising out of a contract made
by the corporation within this State.

AssumpsiT. Heard on exceptions of plaintiff and over-
ruled. '

ParkHURST, C.J. This is an action of assumpsit on book
account and common counts, commenced by Eli Frank and
George C. Phillips, receivers of Dreadnaught Tire and
Rubber Company of Baltimore, appointed under a decree
of the District Court for the District of Maryland.

To the declaration the defendant filed a plea in abatement
setting up in substance that the contract on which the writ
and declaration were based was made within the State of
Rhode Island, and that at the time of the commencement
of said action the Dreadnaught Tire and Rubber Co. was a
foreign corporation, and had not filed, with the Secretary
of State any copy of any written power of attorney duly
certified, etc., to accept service of process, etc., in accord-
ance with the provisions of the statute. To this plea the
plaintiff filed what is referred to in the pleadings as an
additional replication, setting up the fact that the plaintiffs
were receivers duly authorized to bring this action and that
the action was not commenced by a foreign corporation and
that the plaintiffs as receivers were not required, under any
statute of the State of Rhode Island, to file the power of
attorney referred to in the first plea of the defendant. To
this additional replication the defendant demurred on two
grounds: First: The conclusion stated therein excusing
the necessity for filing a power of attorney under the laws
of the State of Rhode Island is erroneous in law: Second,
Plaintiffs, as receivers of said corporation, cannot maintain
an action at law for the recovery of any debts due the
corporation.

After hearing this demurrer a judge of the Superior Court
sustained the demurrer on the first ground and overruled it
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on the second ground; and thereupon the plaintiffs took
exception to the decision sustaining the first ground, and
the defendant took exception to the decision overruling the
second ground, and both bills of exception have been duly
prosecuted to this court, and are now before us.

(1) We do not find it necessary to determine the question
raised by defendant’s exception, for several reasons; first:
certain issues of fact are tendered by other pleadings in
this case and it is not our practice to entertain exceptions
based upon the overruling of demurrers, where the decision
overruling the demurrer permits the action to proceed to a
determination of issues of fact tendered by the pleadings,
until after these issues of fact have been tried; second: the
defendant has argued its exception as if it appeared that the
plaintiff receivers were appointed in a bankruptcy proceeding
(although it nowhere appears in the pleadings that they are
such), and appears to claim that because they are receivers
in a bankruptcy proceeding in Maryland they are not entitled
to maintain this action; in regard to this it is enough to
say that we do not find on defendant’s brief sufficient au-
thority on the subject of receivers in bankruptcy and their
rights, powers and duties to enable us to arrive at any con-
clusion upon the question whether such receivers are limited
and restricted by law in the matter of bringing suits such as
this, or whether they have the same right of suit by comity
in the state courts as other receivers, appointed in equity or
other proceedings, are generally deemed to have; and lastly
the determination of the question is immaterial in this case,
in view of our determination of the question raised by the
plaintiff’s exception.

The plaintiff’s exception raises the question, briefly stated,
whether the plaintiffs, as receivers of a foreign corporation
(other than a national banking association or other cor-
poration existing under the laws or by the authority of the
United States) can maintain in the eourts of this State an
action to recover a sum of money arising out of a contract
made within this State, in view of the provisions of Chap.
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300, Sec. 42, Sec. 43, Sec. 44 of the General Laws of R. I.
(1909), which sections read as follows:

““‘Sec. 42. No corporation, unless incorporated by the
general assembly of this state, or under general law of this
state, excepting national banking associations or other
corporations existing under the laws or by the authority of
the United States, shall carry on within this state the
business for which it was incorporated, or enforce in the
courts of this state any contract made within this state,
unless it shall have complied with the following sections of
this chapter.

“Sec. 43. Every such foreign corporation shall appoint
by written power some competent person resident in this
state as its attorney, with authority to accept service of all
proeess against such corporation in this state, and upon
whom all process, including the process of garnishment,
against such corporation in this state may be served, and
who, in case of garnishment, when the fees therefor shall
have been paid or tendered, shall make the affidavit required
by law in such cases, and who shall cause an appearance to
be entered in like manner as if such corporation had existed
and been duly served with process within this state.

““Sec. 44. A copy of such power of attorney duly cer-

tified and authenticated, shall be filed with the secretary of
state; and copies thereof, duly certified, shall be received
in evidence in all courts of this state.”
‘ ) Under the pleadings and briefs in this case, so far as they
relate to this exception, it stands admitted that the Dread-
naught Tire and Rubber Co. is a corporation of Baltimore
in the State of Maryland; it is not claimed that said com-
pany has ever appointed an attorney; it is admitted that
it has never filed a copy of its power of attorney, as provided
in the above statute, and that the contract sued on was made
in Rhode Island.

It is very plain that the Dreadnaught Co. if it were itself
the plaintiff in this case could not under Sec. 42, ‘Enforce
in the courts of this state any contract made within this
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state.” under the circumstances herein set forth; and the
same is implied in the case of Swift & Co. v. Lattle, 28 R. 1.
108.

It is urged by plaintiffs that they, as receivers, could not
prior to suit comply with the statute and so save their suit,
as Swift & Co. were held to be entitled to do in Swift & Co.
v. Lattle, supra; and that therefore they and the interests
they represent ought not to be held to suffer the conse-
quences of the Dreadnaught Co.’s default; and they seem
to argue that, in some way, which is not very clear, they
ought to be allowed to maintain this action.

We find no ground for such contention. It is generally
held that a receiver stands in the shoes of the person over
whose estate he has been appointed, and is clothed with only
such rights of action as might have been maintained by such
person.

This was the principle of the decision in the case of Ryder
v. Ryder, 19 R. 1. 188, 192, where the last paragraph of the
syllabus states the principle as follows: ‘‘In the absence of
fraud or statutory regulations, a receiver, like a voluntary
assignee for the benefit of creditors, or assignee in insolvency
or bankruptcy, succeeds only to the debtor’s rights and
takes the property subject to the claims, liens and equities
which would affect the debtor if he himself were asserting
his interest in the property.” ; and cites a long list of cases
(p. 192) in support thereof.

High on Receivers (4th Ed.) thus states the law: ‘‘§ 201.
In general, a receiver, by virtue of his appointment, is clothed
with only such rights of action as might have been main-
tained by the persons over whose estate he has been ap-
pointed, and to whose rights, for purposes of litigation, he
has succeeded.” . . . “§ 245. . . . In ordinary
actions brought by a receiver in his official capacity to
recover upon an obligation or demand due to the person or
estate which has passed under the receiver’s control, the
defendant may avail himself of any matter of defense which
he might have urged had the action been brought by the
original party instead of by his receiver.”
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Also Beach on: Receivers (2d Ed.), page 751. ‘‘Section
704: A defendant in a suit brought by a receiver may avail
himself of any defence which he has to the claim as against
the original party, and may plead it with like effect. This
rule follows naturally from the proposition already stated
that the appointment of a receiver does not affect the
obligation of contracts or other rights of action existing
between the party whose property is given over to a receiver,
and others.” . . . See also, 34 Cyc. pp. 389, 439.

The plaintiffs cite no cases in support of their contention,
and nothing has been called to our attention that in any
way modifies the general principle above set forth.

The plaintiffs’ exception is overuled, the decision of the
judge of the Superior Court in sustaining the defendant’s
demurrer on the first ground is affirmed; and the case is
remitted to the Superior Court sitting in Providence County
for further proceedings.

Edward C. Stiness, Daniel H. Morrissey, for plaintiff.

Philip C. Joslin, Ira Marcus, for defendant.

W ASHBURN WIRE COMPANY vs. ZENAS W. BLis8 et al. BoARD
oF Tax CoMMISSIONERS.

DECEMBER 31, 1918.
PresENT: Parkhurst, C. J., Sweetland, Vincent, and Stearns, JJ.

(1) Taxation. Corporate Excess. Corporations. Directors. Stock.

Maine corporation carrying on business both in this State and in the State
of New York, transferred its entire plant and assets in the State of New
York to a newly organized New York corporation and received as a consid-
eration therefor the entire capital stock of the corporation and $1,400,000
in bonds. Four of the five directors of the New York company were directors
of the Maine company. On the question of the right of the Maine company
to a deduction of the value of the New York tangible property from the
Maine company’s corporate excess under the Tax Act of 1912.

Held, that the legal effect of the transfer was not changed by the fact that
the Maine corporation owned all of the capital stock of the New York
corporation, but by the sale of the New York property the Maine corpora~
tion ceased to be the owner of such property and consequently was not
entitled to a deduction for the value thereof.
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AppEAL from decision of Board of Tax Commissioners
under Tax ‘Act of 1912, to “Superior Court. Heard on
exceptions of Board of Tax Commissioners and decision of
Superior Court reversed.

StEARNS, J. This cause is before the court on bill of
exceptions brought by the respondents, the State Board of
Tax Commissioners, whereby exception is taken to a decision
of the Superior Court reducing the petitioner’s corporate
excess tax assessed by said board for the year ending
December 31, 1916.

The facts in the case, which are not in dispute, are as
follows: The petitioner, the Washburn Wire Company, is
incorporated under the laws of the State of Maine. It owns
no property and carries on no business in that state. For
a number of years prior to 1916 it had carried on the business
of manufacturing and selling wire and steel products. The
offices of the company and the principal manufacturing
plant were located in East Providence in this State. The
company also operated a branch manufacturing plant in
New York City. Prior to the year 1916, the petitioner was
allowed a deduction, from the aggregate value of its capital
stock and indebtedness, on account of the value of its plant
and other tangible assets situate in New York, in deter-
mining the amount of its corporate excess in Rhode Island
so that no tax was in fact imposed upon that part of such
aggregate value which arose from the ownership of its New
York assets. (Public Laws, 1912, Ch. 769, Secs. 9, 10, 11,
Ch. 784, Sec. 3.)

In May, 1916, at the annual meeting of the stockholders
of the Washburn Wire Company, a statement by the treas-
urer of the company was presented to the stockholders the
material parts of which are as follows:

““Gentlemen:

As you are aware, we have for some years operated a

plant in New York City where we have a considerable

investment in real estate, machinery, merchandise and
s -
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supplies. There has been a large and growing expense in
connection'with this"plant by way of taxes imposed by the
State and City of New York, and your directors have been
considering for some time the reorganization of our corpora-
tion so that this expense could be reduced. After conferring
with counsel, it has seemed advisable to organize a separate
corporation under the laws of New York to take over the
New York plant. It is proposed to incorporate this New
York company with a capital stock of One Thousand Shares,
all of which will be issued to and owned by our present
company, and also to issue to the present company deben- -
ture bonds of the New York company to the extent of One
Million Five Hundred Thousand Dollars ($1,500,000.)

‘At the completion of this transaction the present com-
pany will have sold its New York plant, machinery and other
assets there, and will bave in its treasury debenture bonds
of the New York company amounting to One Million Five
Hundred Thousand Dollars, together with all of the capital
stock of the New York company, and the New York business
will then be run as a subsidiary corporation, rather than as
a branch of the present company. The saving by way of
taxes. will be considerable, and this company will secure
additional advantages under the New York law by reason
of the fact that its business there will be operated as a New
York corporation and not as a foreign corporation; the laws
of that state being particularly favorable to manufacturing
corporations organized under its laws.”

““The officers have also had prepared a proposed contract
transferring the New York plant to the New York corpora-
tion, and same is submitted herewith for your approval.”

The plan thus proposed was approved by the stock-
holders and the following vote was passed: ‘‘Resolved,
That the stockholders of the Washburn Wire Company
hereby approve the organization of a New York corporation,
in accordance with the certificate of incorporation read to
this meeting, to take over the assets and business of this
company in New York State as of June 1, 1916, subject to
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the liabilities there owing as of that date, and that the
directors and proper officers of the company be and they
are hereby authorized to take such action in the matter as
may seem necessary or proper, and as they may be advised
by counsel, including the execution of the contract read to
this meeting and contained in the statement of the Treasurer
hereinbefore recorded, and of any and all other contracts,
deeds and agreements as may be necessary to carry the said
transfer into effect.”

We have quoted at some length from the records of the
company as we think they serve to illumine both the purpose
and the result sought to be obtained. The New York
corporation, the name of which is “Washburn Wire Com-
pany, Inc.”’, was organized in May, 1916. The amount of
capital with which the corporation was to begin and carry
on business was fixed in the certificate of incorporation at
$5,000. The company was authorized to issue not exceed-
ing one thousand shares of capital stock which it was pro-
vided should have no nominal or par value. The board of
directors were authorized to have one or more offices, to
keep the books of the company within or without the State
of New York, but the company was required to always keep
at its principal office in New York correct books of account
of all its business and transactions; a stockbook containing
the name and residence of each stockholder, and showing the
number of shares of stock held and the amount paid thereon
by each stockholder, which books should be open daily to
stockholders and judgment creditors. By Article V of the
certificate of incorporation it was provided that the prin-
cipal office of the company should be located in the city of
Hornell, State of New York. The certificate of incorpora-
tion also provided that the directors for the first year should
be five designated persons all but one of whom, viz.: Daniel
C. Turner the manager of the New York manufactory, were
also directors of the Maine corporation. The Maine cor-
poration had a board of seven directors, four of whom, as
thus appears, were directors in the New York corporation.
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The entire plant of the Maine corporation located in New
York, including real estate, machinery, merchandise and
other assets was sold and transferred to the New York .
corporation on June 1, 1916, and in consideration therefor
the New York corporation issued one thousand shares of its
capital stock and approximately one million four hundred
thousand dollars of its debenture bonds to the Maine cor-
poration. Subsequent to December 31, 1916, the Maine
company filed a return, as of that date, with the board of
tax commissioners in this State setting forth its owner-
ship of the capital stock and bonds of the New York
company valued at $5,000 and $1,230,189.06, respectively,
and claiming that these securities were exempt from taxa-
tion or non-taxable in determining its Rhode Island cor-
porate excess. The board of tax commissioners, however,
ascertained and assessed the company’s Rhode Island cor-
porate excess without allowing any deduction from the
aggregate value of its capital stock and indebtedness either
on account of these securities or the New York tangible
property. The petitioner, the Maine corporation, appealed
from this decision to the Superior Court and that court held
that through its complete stock ownership in the New York
company it was the real owner of the New York corporation
and continued to be the real owner of the real estate and
tangible personal property located in New York notwith-
standing the aforesaid sale and transfer to the New York
company; that as tangible property located outside of this
State belonging to a corporation doing business in this State
can not be taxed by this State, the petitioner was entitled
to a deduction of the value of the New York tangible prop-
erty from the company’s corporate excess, as found by the
board of tax commissioners. To this decision the State
Board of Tax Commissioners duly took exception on the
ground that the Washburn Wire Company was not the
owner of any real estate or tangible personal property located
outside of the State which entitled it to any deduction ob its
tax, and this exception raises the only question now before
this court.
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The Tax Act of 1912 (Chap. 769 and amendments, Pub.
Laws, 191121912), provides that every corporation wherever
incorporated, carrying on business for profit in this State,
with certain exceptions not material to the consideration of
this case, in addition to taxes on its real estate and tangible
personal property, shall pay an annual tax ““upon the value
of that portion of its intangible property hereinafter called
its corporate excess.” The act (Sec. 11) provides the
method by which the value of the corporate excess is to be
determined which is substantially as follows:

(1) To the value of the total number of shares out-
standing there shall be added as part of the measure of value
of the property of such corporation the total value of its
indebtedness of certain kinds specified.

(2) In the case of corporations also carrying on business
outside of this State, a portion of the value ascertained
under Clause 1, supra, in the case of manufacturing cor-
porations, is apportioned to this State in such proportion
as the fair cash value of their real estate and tangible personal
property in this State, on December 31st of each tax year,
bears to the fair cash value of their entire real estate and
tangible personal property then used in their business.

(3) From the total value ascertained under Clause 1, or
in case of corporations also carrying on business outside of
this State, from the portion of the value apportioned to this
State under Clause 2 there shall be deducted the assessed
value of their real estate and tangible personal property
located in this State.

Clause 4 provides that the tax board shall also make such
allowance for such property as is exempt from taxation or
is not taxable in this State by deducting it from the value
ascertained as above-mentioned.

Clause 5 is as follows: ‘‘The remainder shall constitute
the value of the ‘corporate excess’ for the taxation of said
corporation.’”’

In ascertaining the corporate excess, in the case before us,
the tax commissioners followed the method prescribed by
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the tax act and the petitioner admits that a proper valuation
was placed on its)capital stock and that the proper deduc-
tions were made, with the exception that the petitioner
claims a deduction also should have been made for the
value of the real estate and tangible personal property of
the New York corporation.

The question thus raised of the right of petitioner to have
such deduction made is to be determined by the provisions
of the statute.

The Maine corporation does not claim to be carrying on
business in New York or elsewhere outside this State and
consequently cannot base its claim for a deduction under
Clauses 2 and 3, Sec. 11, supra. It must rely then on
Clause 4 by which the board is directed to make allowance
for such property as ‘‘is not taxable in this state.”” The
petitioner claims that it is the owner of the real estate and
personal property in New York because it owns all of the
capital stock of the New York corporation. If this claim
is correot the State can not tax the New York property and
does not claim the right to do so. If we accept the claim
of the petitioner we reach a conclusion the result of which
if unique, namely, that i Rhode Island the Maine corpora-
tion is the sole and absolute owner of the New York prop-
erty, whereas, in New York the New York corporation is
the sole and absolute owner of the same property. Each
of these corporations is a distinct legal entity which in
general and ip many respects is regarded by the law as a
patural person. The Maine corporation sold and trans-
ferred the property in question to the New York corporation
to accomplish its own ends and for its own advantages.
Prior to the sale the Maine corporation was the owner of
the property and as such was allowed a deduction for its
value in the tax assessment in this State. When the sale was
made it is plain that it was the intent of the parties to change
the ownership of the property and that the New York cor-
poration should own and control it. Having made such
change in ownership, certainly so far as the State of New
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York is concerned, we can see no reason why the State of
Rhode Island'/should beCasked 'to disregard the transaction
and hold that, so far as this State is concerned, there had
been po change effected. The property can pot be the .
exclusive property of each of two different corporations.
We do not think that the legal effect of the transfer is
changed by the fact that the Maine corporation owns all
of the capital stock. This stock ownership it is true gives
to the Maine corporation the power to elect a board of
directors and thereby, indirectly; the power to control the
management of the New York corporation. The direct
control and management of the New York corporation
however is vested in the directors of that corporation and
the officers elected by them. If these directors legally
exercise their discretion in the management of the New
York company in a manner unacceptable to the Maine
company or & majority of its stockholders, the only redress
for the Maine corporation is by the election of new directors
in the manner and at the time provided for by the by-laws
of the New York corporation. The direct control and man-
agement of the New York corporation is vested in the
directors of that corporation and the fact that a majority
of the board are also for the time being directors of the
Maine company does not change their relation to either
corporation or alter their power of control over the New
York company. ‘

The petitioner, in its brief, calls our particular attention
to the following cases: McCornick & Co. v. Bassett, 49
Utah, 444, and Commonwealth v. Westinghouse Air Brake
Co., 251 Pa. St. 12. It is unnecessary to discuss the case
of McCornick & Co. v. Basselt, as that is a case of double
taxation which the court held was prohibited by the peculiar
provisions of the constitution of Utah.

In Commonwealth v. Westinghouse Air Brake Co., supra,
it appears that a capital stock tax was imposed under a
Pennsylvania statute (Laws of Penn. 1889, p. 420, No. 332,
and its Supplements) which required each corporation carry-
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ing on business in that state to pay an annual tax, at a fixed
rate, on'the dctual value 'of its whole capital stock of all
kinds. The defendant, a domestic manufacturing corpora-
tion, had its manufacturing plant in said state. During the
-year in which the tax in question was assessed, the de-
fendant purchased a factory in Wisconsin and another
factory in Canada and created two corporations, one in
Wisconsin and another in Canada, to carry on the business
in these localities. The defendant owned all of the capital
stock in each of these corporations.

The court held that the Pennsylvania company